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Judgments and decisions of 13 October 2016

The European Court of Human Rights has today notified in writing 11 judgments® and 37 decisions?:

four Chamber judgments are summarised below; for two others, in the cases of B.A.C. v. Greece
(application no. 11981/15) and Kitanovska Stanojkovic and Others v. “the former Yugoslav Republic
of Macedonia” (no. 2319/14), separate press releases have been issued;

five Committee judgments, which concern issues which have already been submitted to the Court,
and the 37 decisions, can be consulted on Hudoc and do not appear in this press release.

The judgments below are available only in English.

Cervenka v. the Czech Republic (application no. 62507/12)

The applicant, Jaroslav Cervenka, is a Czech national who was born in 1956 and lives in Prague.
The case concerned Mr Cervenka’s placement in a social care home against his wishes.

In January 2005 the Prague 4 District Court deprived Mr Cervenka of legal capacity, on the basis that
he was suffering from alcoholic dementia and was unable to perform any legal acts of his own. Mr
Cervenka attempted to regain his legal capacity on numerous occasions, but his requests were
always refused. Between 2004 and 2010 he was repeatedly admitted to Prague-Bohnice psychiatric
hospital, for a total period of over 27 months. Between February and August 2011 he was held
against his will in a social care home in Letiny, which was a private institution. He was not permitted
to leave the home. In August 2011 he was transferred to the Horazdovice Convalescent Home —
Long-term Care Hospital, which he was discharged from in September 2011.

Mr Cervenka made numerous complaints about his placement in the social care home; to his public
guardian, the police, the director of the care home and the courts. None of these were successful. In
July 2011, he signed power of attorney to a lawyer from the Mental Disability Advocacy Centre.
Mr Cervenka engaged in a wide array of litigation (including constitutional complaints), requesting
his release from the care home, a review of the lawfulness of his detention, and claims for damages
against the State on the grounds that his detention had been unlawful and the courts had followed
incorrect procedures. None of these complaints were successful: often on the grounds that Mr
Cervenka and his appointed representatives lacked legal capacity to make such claims, and/or
because the courts found that his containment had not been unlawful.

Relying in particular on Article 5 § 1 (e) (right to liberty and security), Article 5 § 4 (right to have
lawfulness of detention decided speedily by a court), and Article 5 § 5 (right to compensation) of the
European Convention on Human Rights, Mr Cervenka complained that his involuntary placement in
the social care home had violated his right to liberty; that he had been unable to institute any court
proceedings to challenge it; and that he had not had any enforceable right to compensation for his
allegedly unlawful detention.

1 Under Articles 43 and 44 of the Convention, Chamber judgments are not final. During the three-month period following a Chamber
judgment’s delivery, any party may request that the case be referred to the Grand Chamber of the Court. If such a request is made, a
panel of five judges considers whether the case deserves further examination. In that event, the Grand Chamber will hear the case and
deliver a final judgment. If the referral request is refused, the Chamber judgment will become final on that day. Under Article 28 of the
Convention, judgments delivered by a Committee are final.

Once a judgment becomes final, it is transmitted to the Committee of Ministers of the Council of Europe for supervision of its execution.
Further information about the execution process can be found here: www.coe.int/t/dghl/monitoring/execution

2 Inadmissibility and strike-out decisions are final.
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Violation of Article5 § 1
Violation of Article 5 § 4
Violation of Article 5§ 5

Just satisfaction: 15,000 euros (EUR) (non-pecuniary damage) and EUR 8,025 (costs and expenses)

Talmane v. Latvia (no. 47938/07)

The applicant, Lilija Talmane, is a Russian national who was born in 1966. At the time she submitted
her complaint she lived in Madona Region (Latvia). The case concerned her complaint about her
conviction for a traffic offence.

In November 2006 Ms Talmane was found guilty of a traffic offence which had caused moderate
bodily injury. The first-instance court relied on statements by the victim and witnesses as well as a
medical report on the victim’s injuries. In her subsequent appeals Ms Talmane raised several
complaints concerning the procedure followed in establishing the evidence in her case: notably,
there had been no confrontation between the witnesses and the victim; and no inspection had been
ordered of her vehicle. Ultimately, in April 2007 the Senate of the Supreme Court refused to admit
her appeal on points of law for examination in cassation proceedings, finding that it was not within
the Senate’s competence to re-examine the existing evidence or to obtain new evidence.

Relying on Article 6 § 1 (right to a fair trial), Ms Talmane complained about the refusal of the Senate
of the Supreme Court to examine her appeal on points of law without a reasoned decision.

No violation of Article 6 § 1

Irina Smirnova v. Ukraine (no. 1870/05)

The applicant, Irina Smirnova, is a Ukrainian national. She was born in 1940 and lives in Donetsk
(Ukraine). The case concerned the systematic abuse carried out against her by a criminal group, and
the alleged failure of the Ukrainian authorities to prevent it.

Ms Smirnova lived in a flat in Donetsk, which she had occupied for several decades. It was half-
-owned by her, and half-owned by her son. In December 2001, her son signed a notarised gift deed
in which he transferred his share of the title to V.S., a stranger to Ms Smirnova. From November
2001 onwards, V.S. and another stranger, A.N., had started to visit the flat, demanding that
Ms Smirnova sell her share for a sum extraordinarily below market value, and threatening to make
her life there intolerable.

Subsequently a part and then the whole of V.S.’s share was transferred to A.N. However, both V.S.
and A.N. continued to act in concordance for over five years, by carrying out a campaign of
harassment, intimidation and physical abuse against Ms Sminova. In particular, they or their
associates repeatedly broke the locks and occupied the premises; arranged for destructive tenants
to occupy the flat without her consent; and also repeatedly assaulted her, causing her injuries such
as concussion and internal traumas, which required her to have inpatient treatment on a number of
occasions. Ms Smirnova later complained that the attacks on her were part of a systematic,
premediated and organised criminal association, with the aim of extorting flats from Donetsk
residents.

Starting in October 2003, Ms Smirnova became involved in two sets of civil proceedings, where she
sought rescission of the gift deed between her son and V.S., and dispossession of V.S and/or A.N.
Though she was successful at first instance, both judgments were overturned on appeal. Following
an unsuccessful request for leave to appeal to the Supreme Court in January 2006, the final order of
the civil courts was that A.N. still had a right to possession of the flat, on the grounds that there were
no legal grounds upon which to dispossess him.



Press Release

In regard to criminal proceedings, on at least 32 occasions between January 2002 and July 2006, the
Voroshylivsky district police in Donetsk attended the flat, listened to Ms Smirnova’s complaints, and
refused to institute criminal proceedings. This was on the grounds that the matter was a domestic
conflict between lawful occupants of the flat — taking place inside the household and not breaching
the public peace — and that the parties were attempting to engage the police in a private
disagreement. Over the course of many years, the police, the prosecutor’s office and the courts
engaged in a series of decisions and appeals, regarding the question of whether A.N. and V.S. should
be prosecuted. The end result had always been that the pair should not be prosecuted, on the
grounds that the matter was a private law dispute, which should not be resolved through criminal
proceedings.

However, in October 2012 the Kyivskiy Court found A.N., V.S. and one of their associates guilty of
extortion, sentencing them to eleven, ten and eight years’ imprisonment respectively. It also
ordered them to pay the applicant 35,273.47 Ukrainian hryvnias (UAH) in pecuniary damage and
UAH 30,000 in non-pecuniary damage. Appeals by the defendants were rejected.

Relying in particular on Article 3 (prohibition of inhuman and degrading treatment), Ms Smirnova
complained that for an extended period of time, the Ukrainian authorities had failed to protect her
from systematic violence and verbal harassment. Relying on Article 8 (right to a private and family
life), she also complained that the authorities had failed to protect her home and private life from
unwarranted intrusion by strangers.

Violation of Article 3
Violation of Article 8

Just satisfaction: EUR 4,000 (non-pecuniary damage)

Konovalchuk v. Ukraine (no. 31928/15)

The applicant, Viktoriya Konovalchuk, is a Ukrainian national who was born in 1975 and prior to her
arrest had a permanent address in Artsyz in the Odessa Region (Ukraine). The case concerned her
allegation of inadequate medical care in detention and the conditions of her transportation between
various places of detention.

Ms Konovalchuk was convicted in September 2013 of a number of drug-related offences and
sentenced to six and a half years’ imprisonment. She was transferred to Zbarazh Correctional Colony
to serve her sentence.

Already diagnosed with HIV before her arrest, she started receiving anti-retroviral therapy (“ART”) in
2012 while in pre-trial detention. While serving her sentence a cytology test in October 2014
indicated that she also had cervical cancer. Following a thorough medical examination in December
2014 at a prison hospital specialising in oncology, it was recommended that she be treated at a
prison hospital specialising in HIV treatment before being returned to the former hospital again. She
was admitted to the HIV facility from 3 to 17 March 2015. On being discharged, she was transferred
by rail back to the correctional colony where she continued ART under the supervision of the prison
doctor. She was then transferred to Kyiv Pre-Trial Detention Centre and in June 2015 its medical unit
expressed the opinion that Ms Konovalchuk’s cancer could only be treated with radiation therapy,
which could not be provided in the pre-trial detention centre.

On 1 July 2015 the European Court of Human Rights (ECtHR) decided to apply interim measures
under Rule 39, indicating to the Ukrainian Government that Ms Konovalchuk should: urgently be
examined by a specialist doctor; immediately receive appropriate treatment; and that the
Government should inform the ECtHR about her state of health.

On 13 July Ms Konovalchuk was thus examined by a gynaecologist who recommended that she be
examined by an infectious diseases specialist. A few days later she was examined by a specialist who
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recommended a change in her ART scheme and radiation treatment; she refused both until
27 August 2015. Eventually, Ms Konovalchuk was transferred from the detention centre to the HIV
facility again where her treatment programme resumed on 24 September 2015.

Ms Konovalchuk was eventually released in January 2016 on health grounds.

Relying on Article 3 (prohibition of inhuman or degrading treatment), Ms Konovalchuk alleged that
she had not been provided with adequate medical care following her transfer to the correctional
colony and complained about the conditions of her transportation by rail for periods of up to 20 days
between detention facilities. Further relying on Article 34 (right of individual petition), she
complained about the failure to promptly ensure her medical examination and treatment, in breach
of the ECtHR interim measure.

Violation of Article 3 — on account of the medical treatment in detention

Violation of Article 3 (inhuman and degrading treatment) — on account of the conditions of
transportation

Violation of Article 34

Interim measure (Rule 39 of the Rules of Court) lifted.

Just satisfaction: EUR 10,000 (non-pecuniary damage) and EUR 4,700 (costs and expenses)

This press release is a document produced by the Registry. It does not bind the Court. Decisions,
judgments and further information about the Court can be found on www.echr.coe.int. To receive
the Court’s press releases, please subscribe here: www.echr.coe.int/RSS/en or follow us on Twitter

@ECHR Press.
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The European Court of Human Rights was set up in Strasbourg by the Council of Europe Member
States in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights.


http://www.echr.coe.int/RSS/en
https://twitter.com/ECHR_Press
mailto:Echrpress@echr.coe.int

