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Tre o plicunt *he- D3704 o conplaint (lire) with brmoL
ministrative Uoncd (‘e?wrltuzosd,rlcit) ot Calosie rogevdng e
hinlvbe“‘u “ecialons o7 24%h Zepterher wnd 20th OCu)bCT, 106
but, on 7th Jalaory, L €%, the'nlrllLatratlvc bﬂdrt rejecield s

conplaint. uubscqumntly, he Xotred a1 anpezl (Revisinn) with tne
federnl Al dnictrative Court /Tuwu verwaltnngsgerictt) 5 on
15tn duly, 1563, thet Cc:ru, by on 1n10rih Cecision, refused to
orler that the oppeal swonld have o suspensive effect, znd on
25th torer, 1966, gthe Conr ' rejmcthed the avnpeel.

A i3 @ result of the ~pplicant's refusal to perfornm subsii-
tute civilian scrvice, criniuval proceediiygs wvere instituted
agoinst bin,  On 2lat June, 190%, +tihe District Court (Schififen-
"eT“CﬂL) at Diisseldo f comviectod hin on a charse of deserdion
(Dl@ﬂST‘IlYlCm ) under the ot on Suwietitute C'L\'inlJ”("I]‘ Service a—d
sentenced ~in to eirht wonihst iicrisonuent. ilis conviction as
upneld on dpreﬂl (ﬂﬂrw:an ) oLk oils

La centence \as reduceg to six
moenths by decisicn of the Reaziovral Zourt (Tandericht) a% Digsel-
¢ vl Jated 22nd Nctober, 1943, ilis FurJn:r anpeql ( evjﬂion) vas
rejected on 2nd Lpril, 1064, ny ituc Court of ‘pnesl (Oberleondes-

merichit) ot Disseldorf.

e applicont also lodpged 2 coustitotional appeal (Verfoss—
ungsbesehwerde ) asuingt the deeisions of tle Lindinistrstive Court,
the District Court and the Resionel Trurh.,  On 20t4 Fcbrnsryg
1664, the Pederal Cons ulu”TTHHQl Court (Lundesverfasoungs _ericht)
r@g@cto tblg eppreal as weln, nanifestly ill-founded,

The Applicrwnt gerved hWio genceoce fvo Octoher 1064 Lo
Lrril 1963,

o Tn- Azplication was lodo.d ith the Comnission on
13t Septerh.-r, 1844 ard wi.z d.clar.d aanﬂsaiblc by the Com-
missioa on 23rd April, 1905, ™he prescent Report, which was

adopted by the Commi=ssion on 12th Dece mbef 1806, haz becn
drawn 27 in pursuanc. of Arbticle 71 o. tne Tomvertion and 1
now Transmitfed to the Committee o: Viunisters in accordance
with paragravh (2} of that Article.
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A Iriendly settlement of the case has not been reached by
the Commission, and the purpose of the Commission in the present
Report, as prescribed in paragraph (1) of Article 31, is
accordingiy: '

(1) +to establish the facts (Part I), and

(2) to state an opinion as to whether the facts
found disclose a breach by the Respondent
Government of 1ts obligations uwader the
Convention (Part II).

A achedule setting out the history of the proceedings is
attached as Appendix I and the Commission's decision on the
admissibility of the Application and a report on the measures
taken with a view to a-'friendly settlement are sttached as
Appendaces I and IIT. An extract of the decision of the Tederal
Administrative Court dated 25th March, 1666 is attached as
Appendix IV, and the principal dates in the case have been
summagrised in Appendix V,

The full text of the oral and written pleadings oi the Parties,
together with,the documents handed in as exhibits, are held in the
archives of the Commission and are available il regquired.
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PART I

POINTS AT ISSUE, SUBMISSIONS OF THT PARTIES
AND ESTABLISHMENT OF THE FACTS

A. POINT3 AT ISSUE

3. When dealing with the question of the admissibility of the
Application, the Commission considered the Aprli-ant's allega-
tions submitted in his application form including the statement
which was attached to that form, as well as the further written
and oral submissions of the Parties, Although the Applicant had
only invoked Article 9 of the Convention expressly, the Commis-
sion considered ex officioc that the facts allegec.by him also
gave rise to certain questions relating to Artieles 4 and 14 of
the Convention,

Consequently, the Commission had to'decidé whether there
had been a violation of :

(1) Article 9 of the Convention in that the Applicant bad
not been éxempted from substiftute civilian service on
the ground of his objections which were based on his
conscience and religion;

(2) Article 14 of the Convention - in conjunction with
Article 4 or Article 9 -~ in that, by being refused
exemption from service, he had been subject to dis-
crimination, as compared with Roman Catholic and
Protestant ministers.

4. The respondent Government raised objections to admissibility
on the grounds that,

(1) 1in so far as the Applicant claimed the right to be
exempted from service, the Application was incompatible
with the Convention;

(2} in regard to the other aspects of the case, the Appli-
cation was manrfestly ill-founded.

W
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5 On 2%rd April, 165, the Commission decided to declare
the Application admissible. It ®ecame, consequently, a task
of the Cormission to establish the facts in regard to the
issues set out above which relate to Article 9 considered
separately and to Article 14 in conjunction with Article 4

.o Article 9 of the Convention,

B. SUBMISSIONS OF THE PARTTSAS

6. In the proceedings before the Commission and the Sub-
Commission, the Parties made the following submissions on

the question whether the Convention had been violated in con-
nection with the refusal by the German authorities tc exemp?
the Applicant from compulsory service or with the ceonviction and
sentence which were the result of his failure to perform such
gervice,

I, As To the Government's objection regarding incompatibiliiy
with the Convention

7, At the stage of admissibility, the Government submitted
that, in so far as the Applicant claimed the right to be exempted
from service, his claim did not relate to any right guaranteed
under the Convention and was therefore to be considered as
incompatible with its provisions (1).

[{

After the Application had been declared admissible, the
Government submitted that, Being of the opinion that the Appli-
cant could not claim in hlS favour any right under the Convention,
it maintained its standpoint that the Application was incom-
patible with the provisions of the Convention (2),

»

8. The Applicant made no specific comments con this point.

e

(l; Verbatim record of 23rd April,1965 (Doc, A 927,47), p. 10.
(2) Observations of 18th October, 1965 (Doc, D 9390), p. 2.
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N

II. 4As to the guestion-of a Poasible violation of Article 9
of the Convention

Y

9, " The Applicant submitted that his right to free&om'of con-
science and religion as guaranteed by Article 9 of the:Convention
nad been violated in the present case, x

He stated that freedom of couscience was a fundamental
freedom, tased on natural law, which had to be respected as
long as it did not anterfere with the rights of other persons.
Yrom this point ¢f view, i1t was not permissible to order members
of dehovah's Witnesses to perform a service which was contrary
to their conscience and to send them to prision if they refused
to comply with such orders. The debtention of bundreds of Jehovah's
Witnesses as criminals could not be Justified just becuase they
were obliged by their conscience to refuse to participate in &
service which they considered indirectly to favour war, By
helding this opinion, the Jehovah's Witnesses did no harm to
others, not even to the state. On the contrary, it would be
nighly satisfactory to the state if there were more people of
the same kind, even if this meant that the number of soldiers
was slightly reduced. In the western world of today, freedom
of conscience was accepted as being a fundamental freedom pre-.
vailing on any considerations regarding the public interest.
However, by failing to exempt Jehovah's Witnesses from service,
the German authorities let +the public interest prevail. '~ Freedom
of conscience implied that, unless there was any interference
with the fundamental rights of others, any decision taken by a
person according to the requirements of his conscisnce should he
respected,; and this also applied to *he 'erring conscience'
(das irrende Gewissen), In this respect, reference was made
to statements by Thomas Aguinas and Cardinal Newman. In the
present case, it had not been contested that the Applicant's
refusal was based on a genuine conviction and 1t was therefore
inhuman to submit him to detention. Further reference was made
to a statement by Professor Karl Peters of Tdeingen who maintained
that it was pointless to punish Jehovah's Witnesses for acts based
on their faith eince the punishment would not in any way make thom
change their conviction (1). - -

e

(1) Applitation of lst September,1964, p. 5, oeservations of
, 4th February, 1965, pp. 1-4.

I
{
@
f\
S~
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The Applicant further submitted that he was a minister
{Geistlicher) within the sect and this was a further ground
for hiz exemption from service. 1In his opinion, it was an
essential element in the freedom of religion that mini sters
should no? be obliged to perform military or substitute service,.
This principle was accepted an all civilised states and was designed
to ensure the Tree practice of religion by congregations, The reli-~
gious life of communities should wnot be impeded through their being
deprived of their ministers., Consequently, the cxemption of
ministers could not be considered as a privilege but as a genuine
part of religious freedom as protected by Article 9 of the
Convention ?l).

In regard to the question to what extent his religilous acti~
vities would have been affected by his performance of substitute
service, the Lpplicant submittsd that there would apparently not
have been any interference with his private religious lite (2)
but that on the other hand, his religious duties as a minister
would have been hindered to a large extent. At the relevant
time, he worked in Disseldori as a painter's assistant about
43 hours per week (3) but he devoted all his spare time to his
religious duties. He has indicated that his religious acti-
vities tock up a minimum of 120 honrs a month (30 hours a week)
and sometimes as much as 150 hours (4). He held the function of
a Bible study conductor and described his activities in the following
WaY . On Monday he had to pay follow-up visits to interested -
Christians. In addition, he also studied the Scriptures for his

owrn further education, I'nese activities occupied some 2 to 3
nours. On Tuesdgys he spent 2 %o 5 howrs preparing for the Bible
study class which he conducted on Wednesday cvenings. On

0/'

(1) Application of lst Septemver, 1964, p.2, and verbatim record
of 23rd April, 1965, (Doc. & S92747), p. 10.

(2) Verbatim record of 18th July, 1966 (Doc. 2944 TN 7447), p. 25.
(3) Verbatim record of 13th July, 1966 (Doc., 2944 TN T7447), p. 27.
(4) Verbatinm record of 23rd April, 1965 (Doc. 4 §2747). pp.ll-12,
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Vetnesdays he engaged in b~u9'—to—b0uuo calls aiter which he

concucted 3 3ible stad: clasn al viich the loly Zible weo intcr-
nreted, fiscussed and cxplained, &L btotal ol 2 hours was Jovotkol
to Lelzhlnv“ activitics every ‘eduesday, On Lbursdaoys the .p-1i-

cant studied Lor Tl - ~lasionery gchool, a furster edncction erLTSe
1

itteh he atiended in (18 capeacity of 2 omLeter, aad !]GPBLEL rfor
ine praver ceetin, whic' ook wiaz. on Fridavs. He alseo nol”
Toetlier follow—-up risits, s1uiles duties acrounled for 3 1/
bours nn tridays Oa vetereeys e nad to deliver a ser on o d

o viglt me hers of the conires tic., Tlese ﬂatlcu, torether

w1 th hfﬁh“rulory stu. ie.;9 rogulerly oceupied 2 nivirus of 1 Loars
cvery Lobupday. On Dundeys e egoad Loo't 8ogroup for Dihle sildy

1
I
o

and precceaed.  n 1 oe afeerioon he ofticiet=d at the consreweiion's

cenersl Bible stnady weecine vhiaer ouwe »oobt call a corn re tionel

divine service. In addition Le Lad octer speccal asgir mnienis,

Once or Gwice a n.onvh, he aal bo prepare ance “eliver gpecial

cernons and lectures. Jor their preparats on, e uced at least
1/2 hours a week (1),

'
o=

e oulboitled that, v ile f or_iec, gahstltute civitlien
service, he wonld ia no usy nave orn anle *+o BETLO0 01 Jolie
~ious duties to the see exter b as olueivise, Sirst of all, it
ve s likkely thoet he would deve bheoa oahlicec to peroros his worvice
at 2 pl ce ovhoer than hia ~onec-towin ol Disseldorf. I{ sao, b

ould v ove heen yprevenled frol perieorodint vl usual relicious
petivities anon: twe schovoa's wltnc »ses of ibhat towm,., . oreover,
ville nrefomiine sunstitute service, he would hore ha d te Lrve
il speclal quocters and also to cyend mart of is free btlae b

theoc quorters., Juls wonlsd love o o vtenvially yprovented D fron
revo®t ne 1l self (o vhe webecs of Jas cou wriby. Tnosuy e2 oo
be wo Lo heve heén tnoble 1o receive peonie 2t o none, Lo ovyord
enl stuny (2),

o}

10, Tic Governueant coabested vhet . rticle 9 hed beel violated
ir. the rrosent case.

Tn the Covernnent's opinion, 1he rizuvs to be exenpted ‘ron
‘litoery or substituile gervice on ~rounds Af conscliemce or reli-
oion vas not zustanteed My Acliclie 9, pasrozraru (1) of the
Conventicn, Meither veowers of co:tavq relicinng nor winisters
ni Lhoese rely ioas couwtd clain wuvetr 2i;bt nader e Coom owiion,
a8 e ards gene dnisters, a right vo exenption e. “uoo ullew
Gomian law, and thic vag o he ennsicdered as a special privilege,

q/o

(1) “erbatin rcecor’ of 23rd noril, 1965 (Doc. o 12,74
(2) Verbotiw :~corc of 18+k July, 19b6 (Doc, 2944 TU

Ry

(\‘

¢
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I7 thisg quOCTﬂﬂﬂ chould Ye ¢ ngiderad to "2ll urde:r oyticle 9,
pavec_-phh {1), 1% was undouantodlv ”o‘ﬂrea by tie excoption clouse
i nare r:ru (2) of tro sere b t101e (1), s mlilary service,
ac well =g aubstitute civ,llen gervice, wcra exrrcesly noernived
uncfer rtiecle 4 of L e Co,verbron, 11 would bave Leen ~oilural fo
inelude an exception 1 wrticle © 15 rezard 4o co~ccientiious ol-
Jeehors,  However, .(o1s h2d oo Leen done and the conclusicr wust
ae thao tle Couverlion left 1% o the discre ior of the ftetes o
declle vhelher they required scrvice fro cgonscientious o). jeclors
Jloor oninion was alsgo supported v oche actual legigl=uvion 11 force
i Lhe Contractiay Stotes, Cortasn countrice, sich as Greece and
Turiey, P3d wot even ailov 20e pticor fron imlitavry service., In
Ttaly rvovigions on solstituse scervice bad not existed bl vo-re
LoV rein o Lrerered,  Lowon:s to other enber Stertes of the Council
n{ Lyrove, bwitzerland &id not recocnise refusal to perform
wilitary service. Referonce wha 2130 made to a drnit recormen-
dotion ~hich had recevily heen sutnitrtel to the Consultorive
ageoenbly of the Cominil of tnes e, Thig dwaft recornicalobion
vhicl ho' subocg wntly been referred %o the Legal Connpitoee of
Whe s onbly hee tre Tollowin wordine :

1]

e asscibly,

1. Comeidering: thot ile Moreooean Convend’on o YTanian
Zi-hte in dts ‘riicle @ cuerevtees tie ricnt to freedom
trousrhy, conwscience ¢ reli~ions

2 Congliceriv.: hat o le I1tiuote exereise oo the ri-tt
50 Freedo s of aonscien 15 congeientions objection to
conpulsory wilitary scrvice;

% . Corgicderin~ 1 .ol gnie erher Slates rezognisge toe
Tl ¢ of crmsciearisus objectors vnot wo perfora nitiv vy
service, possyhly ou e iLinn of doing, 1 reguired,

g¢ ¢ otrer service 1n lieuw Ghevcof, but that otner .ccoser
St tcs Jo ant recornise boio rigats

‘e Chrrardering, roreover, tu& evea veern bois ri_ ot i
reccenised there mnay he doubts as to tlhe catecories of
persons to vhow, o1 the circmstevces in which, 1t ap-liess

D Cri,xiderin, trat co-sclenti~ng ebjectors who are
m-tinaals of deaber Shates which 0~ not adinit this right
love soveent s ouheiaed asylun i other menher Staleg,

o/ o
(1) O servations of P0t. Jeuusry, 1266, (Moc. D 5542}, pp. 1-2:
. Yerbatin recors of 2%rd [peil, 1965 (TDoc. » 92,747) pp.2-93
Verbats a vecord or 1L8th July, 1765 (Toc. 2644 T T7447),pp.9-10.
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6. tecomiends o tue O melittes orf (i sters tosu ib
should instruct the C‘?”n ttee of ‘~perws on Fumoa icohts
to exerine, on ibe bosis of ihe rroposcls wade hy the
+8senoly, the posni 311Jtv or verliniwu, e zulding priuci -
ples conceriing he rih% 21 cony 1ent'oas o%vectjls to
arstein f-on nepfor in: ~3lirary scrvice an ;Laund of
cnnscience -

In -the Governnent's opinion, this reft vesolution ernowcd
clerxly the gencrﬂl views on oonscienbloua hdector“ a-urw e Hers
of the Council of Lurope, It wos also ﬁrtorosthg o MoTe LtaT.
the substitute civilien SETVI.CE vas speci ficelly nention~d v
this donft.

-

Twen the wording of Articls 9, peragranh (1), of the Convel-
tion ("ilis rizht inciules freedoir ho chence pis 'relipgion or
helief onu freedou, either slone or in cowunity with others s’
in subhlic or nriuute to mmnifest ris r“llrlnh or beliel, in
yorsiin, teco Ohﬁ,h, nrcotice end CJ“OfV“ﬁCO“) secued to ialisote
thot exeuntion Frou ailitary ovr substitute service mws not a psrt
of the freedon of conscience or reli~lon, Ou the conirory, thc
quertion ol ouch exeuptin: vas parv_ o7 the legzal rules vhich
coverncd the “eL:tIOﬂa hetween the "wite and the ¢itlerent reli-
ginus com unities, These leqgel reles did net comcern creeds but
otlier 1w@titers outside the exclus e cripebence of fhe religious
covwnities, for instance, the i Wi of certain churclhes to levy
tares, the righis of the cliurches “in benlkcruptcy procecdingy ond
also the exemption of pinisters fromr Jjury service,

The Governrient wlso su uesd vae b the "ppliceawnt!s exer ige
of Wis releion would wmoi howve been interfered with, while he
rerfor:ed nubstitute service., (e ved Lhe rossibjlity QF indi -
coting the rlace ead i insti tuvioy where hie vrished to perfoc
the sevv ce. .8 there mre oout 300 variaous rlaces voere ousi

ervice weo »erforned 11 {he J'ecral Repullic, a moaber of Jrio-
vah's Vitnesoes could pererally chonse bl hom=town or a plice in
the cliose nel nbourvood, This lnmlied thet they worked im . tneir
hore—torm curisg ordis cry working lovre and that,,in theil ircco
tii, thev could be eciive in their comwnity. 1In go tar as
Tehoveb's Fitne e yere co.cermed, the suthoritics ususlly .sde
cxceripions fror. toe ruvle, oliterwise aprlicd, tiat = percon callod
up oor substltute service CMOWI' not serve at bis ~lece of reogl-
fence,  Phere were Tive jnstitutions Lin Jldsseldorfl oL which
gorvice ¢nuld® be —erformeld snd the Lrplicemt would bave probably
cen cllowed to wor's at aane of thege institutiopns. TP he tad
besa working at a hospital, he would have had norral wvorkiag
hours 2nd would neve bheew Free in vhe evenings until 10 1.
l'e wouvld also heve had the nossibility of azlin; for pﬁr@ingon

, L o/

®

'
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to ntey away fron his qdqrters later in the cvening, fLhe suvsti-
tute service wes usuelly ocrdornes o gach instivations gs hospi-
tole, lunatic esylums and the work was ¢istriouled according to
the iroressicnel orypericnce of the mercons concerned, or fccording
ta thelr ovm wishes or the nceds of the institutioas concerned,
The wvier't wes very Siwiler tn o odirary civilian verk but the nore
sons pecforwin,, obli; etory cervice had to live toxctncr i special
quarters and had 3o ftake {hcir neels together accor ding Lo the
systen enplicable, Gonerﬁle, the institutions at which service
vies nerTorned vere not stote ingtitutions. The Llct on Subgtitute
Civilien Service cxpressly nroiccted the right to the lfree cxer-
cise of relizion and, in precilice, the autheorities also siérictly
respected this rigut. It sas elso suhottted that the persons
perTor—ins service received free loldgings, food eud working
clothes, lloreaver, they received rioney corresvonding to the
allowances nranted to wmevsons rerlorming - ilitary service., The
fariily received ceriesia ollowances accor iu. to special legis-
lotinn,

In the _mlicent's cane, he wold heve had bﬂuically the
some opportunity of cCevotin: o'rself to relipious activities as
Le hed athervise since, in any cvent, he di full~time job as
y ra“nte“’“ cguistant (l).

,f'..‘.a
o+

TII. «o to the quegtine of o~ roauible vialetion of wxticte 14

e T W e o e

KEH copwunotwow Mlth JT"olo 4 or 0Y T the Cmnmonthgﬂ

11. The Aprlicant svbnitted thet the Cerman legal proviusions
resardsns GXenpPLion Troll uubu+1tuto civilian service and the
QPDI*CLULon of these provisions by the authorities constituted

A Miserininction ocoainst HLJUzlf a ) other ainisters of s sect
o8 comnared witnh Hoven Cethelic and rProtestant rlinisters, .ccor-
Cinzg to the sald nrovisl:@is, minivters of religiocus corrimilcios
othcr then the Roneon Catholic and Evangelical Churches were only
exernted on two conditions, nﬁrolv9 11rst, that their prinecipal
cccupation was theivr ninistry ond, seeovily, thet their function
woo equivalent to that of en orfained yanlster of J‘vangelical
faith or of & ninisver of fonm <atinlic fhith ovdaianed 2o a sub-
dedcon.,

It wes subniitte.n thalb, hile whe nencisl situ~tion of the
DrotﬁSt nt and Romzn Catvholic churches adc it mossible for their
ninigters to perform their relimious ?Ctlflﬁlus on a Tull-tize
hagis, the sitwiion jas Filverent in veqard to J2 ovalhls [ltness

/e

L e R  al T T e —

(1) Ovservetions of 20tk Janu ry, 1963 (Doc. D 5542), pp. 1-3;
Verbetinm vecor” of 18%h July, 1966, (Doc.2944 TN 7447 )pp.7-10,
17-13, 24, 25, 26,
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minigiers vio hid to do obher wors r order Lo caon thelr 11 io-,
The Jehovoh's sitrnesses cic’9 hos.ever, devnte all thely sparce cine
to Thelr rclisiocus Cuties vhicbh. in the .. licant's cosc, snoin.ced
wo 120 hours or vore per nonth.,  Conuscguontly, it ans a dlSCL J—
netion to hase the rignt of exerting o o conditi thetd  indi-
sterial vorz whe 2 wriacipal occurevion, vile the only accentetle
critericn nl-ulc be vuetlher the e T80nS concerns” considered their
ministeriel vierk ag thelr vocatics, ¢ad ﬁwmﬂclpcl t:sﬁ. n & "
‘respect, the L-plicanut reforred 4o cevreain Cecitlicus My Zloericen
courtg, and qunted the Ffolleowin; pacer es fron wicse decisiong,

In the crse Dickinson v, the Tnived States, -he U3 Suproie
Court ustoted : ””H*t HhE ordlnubjmn, tucur?ﬁégmor @ e of
preacains lual bis sect eawloys diverge fror tre orituodox and
ti=ditienal i: no concern of ourss o course, the _hetute does
act Luriort o inpose a tege i orcandesc-.,  Che 3.~lulory defi.
nition od & treguler or dvly oodgine” 1iniscer' does notl vreclude
211 3eci ler egployucnt. tieny wrenchers, incla’ 1“5 soose ln e
jore tracdit? nol and ortuodox scects, may not be Lissued LG
conZre oticeng or parishes corsble o) nmeyinT thew a livins woze,

. sidtuinly ban on all secnlnr worlt would nete our cralt exci,rions

vltlh o0 uneven hend, to the dotriaeny of those wao iinisber o
the voor and thnus need sose deenlar worls in orcer to survive'.

Tn ihe cesc I'nte v, the hn1uea ¢ _Sltaves, the US Court of 5
wppeals enmhagised tUat Tocrl o1 booeds rusl nos “Lit Jhe

‘s:1ﬂxt- o ortoodoxy nil 2 logcer vinister ol Jacovoh's Viincgses
an’ stited @ "Therefove, Leco, in o ition o the non-exi . bcace
in the reened of evidonee to vebut the deleadant's Qgggw r-cic
coge, there oo the Juvther o ispun e Pacts tloos ot It cards
ehrloyed grvandards applicable to omictere ~f ovitlodox ciare ¢s
insven of thoac stendords fixed 11 Lo lay ot arplica™ e ceve
:wqd thita erroneously held : Lhai joct e sioulor worl, —ve.
vitich the deleadiat o ried 211 io livelilbeeo” . cefented s
winigtevial claiwg  end whot, beenuvse Lie dx. ﬁut ceTn eny A1
of his livelihood fro his vinit ..ry, e covl” no. he regorded as
e viujster. llowhere in ther. [/ ohe nct asd tue Negnlations / 1s
trez o reonirement thet o wiriscer esrt his livelihood fre  uhe
Jlr'JlrI or froo 2 prriticuler conzre avion, oY thatf e have a
pulric Pefore he can claiy and’ v'COJv> cl”“'LLLcnrlou a3 2 ini-
ater. Lll Ehat the net e rerwletions require in order for -ne
to qualify es’a minister ond Lo Legcl«e t e clasgificetion in
th t the inistry he Pis vocatlon, rot an Tncideatal tiin Lm his
life".

?

Finally, in the case Wi~ ins v, tlz United Sthes, tue Court
0. « Iperle declared : "Hinigo Torn of Jeanvan's Withosses are 10t
p.id a silary, Turnishet a pormsonse, g 0L even given :dnﬂs fov

o/

®
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necessary e¢xpensces o carry on thelr ministerial work. 48 p nte@
out,.'LbJ LAVE 11O c;g ce except to epgege in seculsr rursal in
order to obitain funis to make the minigtry thelr vocation.
aet Jdoes not Cedine g winister in tern of ome who ig paid for
minigterial work, nas a diplowe and a licenss, preaches and
teaches leharllv in & churcir, The test under the Act 1is noi
wuether a winigter is paid for hig n¢115t v bhut whether, as a
voceotion, rnril“t v, not occagiénelly, he teaches and preaches
the principles of his relig un” (1). '

x
-

!
A

The Lpplicoeant added thav, althoush he considered the question
2o o whethorn ve lizious wors was s person's principal sctivity as
Leins totally irvrvelevent from the point of view of relismious Tree-
o, 1t shoull be observed that, accoriins Lo the German Act on
Cowpulsory Military dervice, ministers of oiner religions than

the Protestant or the Roman Catholic faith were only exeupted

when reliqion was Shelr privicipel occupztion while, i rerasyrd to
Erotestant and Roman Catholiec ministers, no sinilsr condition was
applied,

jtoreaver, 1t was Treguently stated tihat the ofice of
ehovan's Vitness winisters was aet equivalent o that of the
erg of the two yprincipal reliziors since Jeuovali's Vitness
Uﬁnisters 0i¢ mot form a closed group as did the Frotestant or
¢ Howmen Catholice cler*v, sonsisted of persons who had
been ordained only aft ain university studies and eXenina-
tiong., Hoﬁaver, e

Witness conla only be ordained

3 z) : i3
ns o winister ¢ q~1 rears' spiritrel training. The.basic
riteric wiich i wicister were that e cnw51lered

cipal

its diffusion
; Crie

5l The minie

ori
trnae service Qf
Las

r to @ very

In regerd to the Heaman Cotholic Church; all uinlsters
ordaired os sub-descong were exenphed ﬂw” in re crd to.the

Eviomzelical Charch, all o aed ninisters. “llorocover, students
of thenlogy were ewtiiled tn have their service fﬂthOﬂeu and

ag, oiter JPﬁﬂnrfiong_th@; vere Tin
person who Intended tn Lecome a I
witiater uos exennted Trow the tine when he gterted bis studies
of tuenlogy. It was subnitted 11‘L‘fhe Apilicant's religious
functioneg were equivalent to those a Homen Catholic sui~descon
Catholic sub-deacon had

al_v Gvrwpuet in reality, a
an Catholic or bvaugellcai

of
Th

Ve

e 5 ek e A T R Ry w e e At Ty o

(1) aprlication of lst Septemler, 1064, pp. 1-4.
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not allowed %o adiiinister the sceramints altrough, cucepvlon iy

he could pET“oru an act of bapiism. 4 sub-deacon wes not vet a\7
real ninister but wes exenvted se s to permit him to pursue bis
reiigious education, The LEvang CllCﬂl curute took 2 nore active
part in the relisious life of the cnh\unlxv and did, -in fact,
“sonetines exercise the Junciﬂons of a ninister clthw 1, generally,
ne wos only the sujbtenf of a. 1zster B
1% ao, ﬂred h@refOJC,.*“”t m ce”“"noldiu -1 ow Of'iUJ“
in the Tomen Uatholic and 4van.o]Lcal chuwche% were exempied .

while no ex erption was glven to. ministers of Jehovah's fwtﬂomu 23,

novwever oh their runk

¥ . s T '
T LA3 4 BWEIC studyzconou tor the Applicant b an i
ofFice within his sect, The Bible study within trc comm
sammluﬁgsbwohutwdium) pla;:d an important part in thp

Johovah's itnessesz, and, as o leadsr of these activitd
Ipyplicant was tThe BU]rltUQ mride of many peoslo. Hoow
sible Jor a centre or teaching whore fhb active ulﬂlgt ‘
23 other interazted ﬂwaOno‘ thered in order to atudy @nd inter—
pret the Bible, horpovc;, the mindabters received. from the Bible
atudy conducter inspiration aﬂ& advice as to Their owm preaching.
The Bible atud} conductor alao gave loctures on the Bible to small
groups. and waz gonerally the assiostant of tho corgrosation

sorvant (fé“”aﬁmllﬂhudluT'f)‘ :

8P
d-
)

The Aprlicant had exeroised his Tuonctions with particular
diligence and could well he conpsred with 2 sub-deacon or a
curate., He was competent to verform a baplisw or o officinte
at 2 nerviaze or communion ssrvice, The discrinination sgali gt
‘Wi was particularly serious since even gtudents of tireology
belongjwv-tq the tw An»wﬁl}ﬁW churches were in facl exennted
an he could undoubtedly be cconsidered to be at least the equi-~

o

valent of g student of theology.

It had heen pointed osut that the Catholic and Fvanrelical
cormunities comprised a coungiderably higher nonber of menhéers
than the comunities of Jelovali's Witnes5e“ end thet, therefores,
2 Rorian Catholic or Dvangelical minister was the spirituaal Sulde
of miore peovle than a Jehovah's Titness winister. It should be
observed, however, in this connection thet, aasng the members of
“the Roman Catholic or Protestant-comzunitiesg only & sua all nunmber
were actlive menhers of the church and thet, norcover, ‘even the ot

rinisters of these cmnfeﬂszqqu often adnitted that they were
hardly eble to tele proper care of their large communities (1),

' 2

(1) Verbatim .recoxrd of 1otk July, lQGG(DQ§LI2944-TN 7447),?@;1-

‘
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wog nat accepiable, from the point of view of the freodonm
ion, thet the oiote Jecldzd who wos to e eonsgitercd as
er, This was a matter for esceh compwnity. I, however,
e 1ssusc shecisl resulations as to what constituted a

T oreligion snd madc the coasequences, which were of
nartecnce, such as the exenrtion fron nilitary service,
denendient on Lneir ohservonce, this arounved to prectising un-~
varraniale interfereice with U,FlPolaq’1081 Pf?“?T On this
po t be criticised a decisi-m by the Court of i“*?’l ol iienburg
(Ulongteschrify Tir deutsches Recht, 1965, r. G%) wivich stated :
"he gquestism whether  the Tflﬂ“’Pgl occupation of & prescher of
the scet of Jehovali's Witnesses is his minlstry nust be juraged
aceordin~ to tempoval criteria’™ (1),

12. The Governient subnitted . at t were had been no vielaetion
of Lyticic 14 0T Tte ConVOﬂujon. ig article was only apirli-
cahle in regard to the righng guaraﬂtend by the Convention and
o such “13Lus wWare anolvow in the present case, The excupbion
grented o certeih ministers in Pc-nan law was to he considered
a privilege and the 3tefe was under nn obligation under the Con~
vention to extend this rvivilese to 211 ministers. llorecover,
the Tight to exervtion wea not o res 14 of the frecdon of cone
scicuce and relision as gusrontecd by iLrdicle 2, purasraph (1) of
the bOﬂV8ﬁ1lOM. HByen Lf it fell under tha rovision, it would
bc pevhignible under J.rticle 7, pavegranh (2? and, even so, it
ot he ulthin the Ciccreticn of the State to decide on tlec
3sibhle exenptions to bhe gronted fo inicters of diflerent religions.
s aﬁ of no relevance,how the American courts had decided these
questions on the basis of American law,

“oveovor, whe Cistinetion nade in (ermzn 1rw hetween Protese
1 -t

ant and Roman Coilolic min’siters, »n the ane laad, gna other

wminid oteLS, or the mt;er nent, wWos “easonable ad could net, either
in itoell or *n its aprlication in the present ¢ se, he consiered
a3 ¢ discrinination sgeinst the Applicant. - :

.M hasis of the exeuptions ~ranied to the Honsm Catholie
a5’ Evaﬂmel1cal Gindotera weore goreenients netween dtate and Church,
in rvarticular, 1he mgrepmﬁﬂtn coneiuded vith the Holy See and the
Tvauvcelical Chureh. It should De ohscrved that the salistance of
these esreenents was an exchense of nutual benefits between 3tute
ard Church ("do ut des"). Thin could imply tbat, while the State
acrreed to exernt ministers fi1oa comnulsory .JerVJ_ce9 the Clurech
anrecd to give the State sone influeance on thire “pwointlchf of
nelders of ecclesiestical oifices or bto provide the srned lorces
with uinisters in order to satisfy the religous nceds of the
soldiers, '

n/?

4

(1) Ohservatinns of 18:[ Tiie, 1065 (Doc. D 7551, TF 4712),pp.1-3

4
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The Governnent ;oinied »~us thet, in Cermon lew, the *ig:;
to exenption had nlso heen Tiveun to quite dif”erenr cotenories
of citizens Tor various social or bhuinniterien rédasoms and thi
tna showed thay the right to exenptior wos ot a result of &
freeden of consciernce snd reli, iom. ' '

en the German legislator was feced At fne problen of
estoablishing ¢ rule for exew ti-m of miristers, 't was Tairvly

ey, in regarcd te tte two primcinal chwrches, to comnitet the
ri,ct to sxerption with ordinacion, Tflowever. in re-~grd to ofhhwer
reliziong, the lesislstor had o find acriterion whichh was spvli-

coble to the different denodaations ~ vhout &) - cxisiiyg in tre
Federvol Rerubliec. These diTerent reli -ious co muanities were of
very verying struchures .but nevertheless generel eriteria bad to
he Torred whish mgave trose cow unities e rill of exenrwioan ' icl
corregsrondied to the rules applicable to Do~z Catbalic and I'ro-
tegtant minicters. Tt was then decided to introduce wio criterin
nepely, Tirst thet tHe reilg‘ouh aciyivities stould he tre priv-
ciral occupation o1 the ministers coacerinct (Hquptawtlich%cﬁt)
gnd, seconily that the functions of whe sinisiers conceraned cShould
correspond to Thnge of ordaiued ninisters of toe two rrincinal
religions,

It was also subitted that in other contracting Stetes tre
richt to exenrtion fron military or substitute service did not
opply to winisters of &l relizions, In @Greece, only Jewish or
oslen priests were exenpted and in Italy only Catholic priests
kac the right te exeuntion from nilitary service and other vnini-
sters only 1L the churcues were officislly recosnised by tue
State, BSach wes not the cose wit Jehovah's Wiftneszes. In “1e
Netherlands, winisters were enerally exemnted frow wililary
service but wuot Jenovab's Vit .cso ﬁTul%tL+n7 ginoe Jehoval'c
Jitnesseg were mnt a reconnised relicsiows commaanicy. In Switzer-
land, the righi to exenptivm cerended on caantonal law. These
"exanples too shbowed cliet the Stetes did vwot consider this as a
auecstiom of freedorn orf conascience ov weligion., If go, ithis
variety of legal nrovisiors vonld not bhave been possiblce,

The guestion ag to wacither in e narticuler cose the reli-

gious fuactions were the ~rinciral activity had to e fecided
acrorcin th ohjective srendards. It was of no iwrorteancc if a

Jerson-coisidered his religion to e his srinceipal tasi.

flnstl ey oreilo ety

As repards trhe question oa what basis it shoull be “Jecided
wbhether certuin "uneticns were equivolend to those of gn crdsined
Cathrlic or Irotestant winister, the Covernment releried, in
partiéular, tn the cecisiﬂn of the fegeval ..dministrative Court
‘ated 25th Merch, 1964 (see imentix IV),

e

k"‘

‘I'!
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The Govermzent indic.fed that, in the [vanzelicel Church in
the Federel llemilic, the 3 wos, on bthe aversze, in rural areas
one Linister per 500 churta rebers (inn the Li.: 01rle° one PeEr
3500 or nore), In the Cosholic Churech, the rclatisn wes ane per

1700 to 1800. )

?

-

[

fovever, 11 the sezt ol Jehoveh's Witnesses, the gitusiion
weg entirel; Ol*fewe:u. In »rivecinle, 211 haptised nebers were
ministers. a}glsm cnu?‘ svictines take place at the early age
ef 12 »r 1% apd in tuz arplicen$'s cese, 1t gseened to have taten
place at the aie nf 11. But even ﬁf only those nenlers tere
congidered es :ivicters wian aeld special offices in' the secty
there viorld be one ninicster per 10 -~«iobers of tie scct.

1 L]

-

There were, in the Toverament's Sub11auwon avout 80,000
baptised Je'ovah'!s Jitnesses in tre Pederal He. uu}io. They were
divided ameng 00 different looa] conpregotions,  Yhe head of
ecch congrescticn was a congregstion servant (Versan lungssdicner)
oind he ves ogssistec Wy an essisvant congrezetiongl servant (Eilfs~
verssilungsdieacr)., orsosver, wiere were in eacli consves atlon
a Binle stuly servont (Binelstndicndiener), a 08 -azines verritory
servant (Zeltschri Ften— Gebietsdicner), a literature serve-it
(Titeroturdisner), em scrounts cervant (Rechnun<siienev), a
vetcl-tower study sevva~t (Teentturnstudiendiener), & miri-
stry schdel servans (Predigtdienstscimldiencr) o', for every
ten 4o L oentv me thers, 2 Bible study couductor, On the average, a
consre atio- bad zeventy e hers, There were, however, COE,TP-
ntiens of onlv fwenty menthers, ané ilere weite also larger COT1-~
FrEn0Ti 08 '

severol crnreygotions oo jziec o cirenit (Kreis) whose
kcaﬂ WS 8 PHrenit servont {1 sclcvol) ceveral circuits com-
stituted.a Aistrict (Begirk) hose fend wes a district ssrvant
(Be71rKsQqucr) and the distri onstituted the German branch
(Zweig) of Jo ovalls itnesse 5, tle bead pein, tle “runct scrvent
(awr1"d1eno*) Outside this orgomisation, tber were also (in
1962) sbout 350 special vionecrs {Sonde: ‘pronierverkiindiger ).

R
]
[}
[

it was olsn token into account ot e vonen vwnpmaally
41 n~t hold owy office within the seet, bhe result woild be that
' s nne nTfice-bewrer wer Five renbers ol the scet.

I4 should also Me ahgerved taat not a2ll office-bearers in
t'2e ILlomen Cetholic end Proteceont Churches were excurted unfer
Gc i lew.  In the Bvangelicol Clureh, the Jeacoms (i one ) .
were not exels tod, and there were also ley mreschery (Zaicn-

retical) in the Gvanpgelicel corwnities wio vere not cxennted,

-

of o

=3
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L

Jloreover, there w.s in G:rinn I w ¢ poscibility lor 2 ¢ mu-
ity to sk for - cecisicn thnt 2 pe 'son should not “e colled-up
for service hHec-use his services were indispens ble to fhe corwu-~
nity (Ua~bkd.. lichatelluns). o such applic tion hod ever becan
11 ¢e by Jehov L's ditness co iwuiities ~1lthouh 1t coule soueli es
h ve h~d o chirnce of success. The reocson wos opp-rently vt
Jehovol's Vitnesses were not villin  to ~ccept £ vours frna the

od

stote.

The Germcn courts hed olso censidered thot the 'prisciple
of equ~lify' ~s 1l-id down in Jriicle 3 of the Gerncnm Bosic Tow
1 ¢ not heen violntel by che rofuscl to exe pt Jeliovoh's Vilnesses
fron gubstitute service., IL wog ror iwed out thot wrticle 14 of

ithe Convention - » niore livzted scope btunn areicle 3 of the

Begic Lmw ~nd thot the Tixrert Corp.dtiee on Ilwom R Lio hnd

rece1tly expressed the opinion thot a wrovision proeectin. full \.
cgurlity before ithe loaw should not he included in a proeocol to B

the Convention (1),

(1) Observatioans of 20th Jamuary, 195 (Doc, D 5%42),pp.7-10;
observations oi 18tk October, 1975 (Doc. D 9390),pp.2-4;
verbatim record of 18th July, 1976 {Doc. 2944 TN T7447)

pp. 10-17, 20-23.
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DSHABLISTT T v MR 1L.CES

———e e wa [P

(9]
.

I. Geraan legislatior ond procli ice re ardin,, exe ptiom of
ivisters fro srbesitvie civilian sery}oc

13. anOfL‘ﬂb tn .rticle 4, por~oraph (1), of the Ge:ian Besic
Law {(Grundgesetz) freeio: of faiih and of conscience and Trcedon
of creecd, r2ligious or ideological, are inviolanhle.

Under ravegraph (3) of ihe geac wriicle, <10 one oy he cone
pell-d azainst bis coancelence bto cerry out wor service as an crued
¢o Botant. It is, however, s oted in /rticle 12, rarvecraph (2),
thiat thnse who, for rcasong of cunscience, refuse to scrve as
sriied cohatants iy he ohliped oo perfor: a subhstitute service
according t~ further provisions to he contained in special legis-
lationy such provisicms ast not, however, intevrfere wilbth their
Trecedoa ol conscience a»d ..t rrovide for a service which 0as no
conavclion witl the ar-ed Jorces,

14, Detailed provisi~ns as to thte ohligetion to cerry out * ili~
quy rervice are c¢nntained in tbe act on Conwvulsory TAlitRry
Service (Wehrpiliclit_cnetz) of 1956 as 2 -ended in 1962 (1),

srticle 29 ol ftiis et »rovides thot pe 'sons who, for
agons of c¢mscience, nbject bo porticipating in any use of
ve p0ﬂ~ between a*ﬂtss and wuo, thevelore, refuse tn nerfor:
war service &g ar el covbatzats, shall render 2 subo stibute
civiliesn gervice onteide the arne! feorces,

15, Turther nrovisions concernia; tlhe kind of service whieh i3
to te perforaed by conncieatious objectors are eo-itnimed in the
et on Substitnte Civilian Sewvice (Geselz "ber den zivilen
Dreetadienst) of 1960 (2).

16. dccordine to ariicle 11 of % e ..ct on Co.rulsory 1ilitary
Service, certain ceteroricg of neople are exerr ted 1ron niliisry
service, These catersories incluie

1., ordeive’ pianisters o7 I'verclical faith,

/e

(L) Toxr the rurposes of {e prescnt casc, the subnequent anead-
nent of thig .ct in 176% is icrclevont ant all redcrcuces
., in dkis text concern Lhe woruing »f bhe ..ct helore this
anendiient,
(2} Relerences o this Act in chic Revort concern ihe act In
its original version vhile an aaendiernt in 1965 i3 delt oud
o accounb,
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2., uinisters of Hotwen Catholic Taith whe huve heen ordairec as
SUH-CGCacons,

5. ndnisters of other reli_ions, whose princimnel occupstion is
their n1eiry and whose function is equivalent to that of
on ordained .aindster of -vangelical faith or chat of a aini-
ster of donweu Catholic faith ordained zs g suh-deucorn,

The applicant aeps su itted that, in rractice, niinisters of
Jehovera's Witnesses were never exenpted {ro: service by appline-
tion of (ke~e provisi ..s.

ihis has been generslly cnonrii-ied by btae Governienb!s repre-

‘gentevive, Oberregicrun_srail Dr, T, Ciesinger, vho nointed oui,
woviever, thot avnylications for exenztion of persons holaing hvigh

{"ices within the scet had not Leoen received, s jervice wey
uocually pecformed =2t the 2 e of, 20 or 21L. Iworeover, he could
10t exelude that in an exeeptional case, a Jehovan’s Wibuess ni
heve becn exenpted Dy the locel autbtinrizies but tozxt w-ul' have
bhecn convrary to the ~enercl ecrincirles adopued by lhe winistry
of ‘“cfence,

Tk

-
£
(o

v

wrticle 12, paragrerh (2), of the sane ‘ct provides tla
persons whe prepare bthe.owselves Coc Lhe ninie re;lal office shall
be grwted. on vheir applicocion, & postiponezent of itlhelr ili-
tory scrvice.

The Aet ow Coupuleory "TLlitary service also couwtains pro-
vigi~™me regardins 2 mut er of obher oxcerlions to che geverel
rriaciple & oat . ilitars servi.e iz owralsor: {Lrticles 9 to 13a
O.{ﬁ t;.l(:' A.Ot )o

17. tccordiaz to Article 9, pararrorn (3), of tue Let »a Jubsii-
tute CLVlllqn Service, Lhe onvisionag of *he ¢k on Covrulsory

c1litary Service regarfin cxenbtion cd nostpone.aent, as reforred

b under 16,, are 2 lica.le o) oeloly to suhbntit te civilion
service

18, arbicle 1 of the ict on Sw stitute Civilioen ‘ervice rrovides
trat the .vor™ which ig to we car.ied out in the conise »f 4§ ¢
rerformance or s.oostitnte service suall e of rablic «tillity.
Rrference is nade, in periicnier, tn gervice in hospliels and
tunatic asyluns,

Tt avpears Lro1 wgeticle 5 of tne ssae Aci it aay crson
liable %o service is entitlcd to apply For periissi~a to perioru
service with 2 particuvlar recosnised oraan iration inTicated v
bia, Yowever, os 2 role, scrrice 18 not to be perforned 2t tue

rlace of residence of the perso-n concerncd, g V,
L] *
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In tieir pleadings, tae lastbies have deslt with the question

2o to yhetuer the urpl _cot woole have bhad the possiiility of
rerforning sunsgtitute service in DUsgeldorl, which i3 Iis hoie-
tovm, Lltbhmele L oe Jerties werce not agreen alboat hio clionceg in
this resroct, the Corission has civached porticulnr yeight to

! ) =
the {foliaving = s3er. ions 1ode by Oherreglerungurﬂ+ Lr, ir, Uiesinger

t

i+ tie Goveraneit, aGcgoding ta Dr, u1ﬂ°'1ter‘ sub—

-~ ilhere are, in the redernl Jdeiw’ Lic, avout 300 institutiors
virere suhotitute service is meric rucd

~ Jhere are “ive suen ingrvitutions in Dilocseldord,
riied ahnut
re he wishes

hig right to indicnte a ylace or on institution
o rerlor. secvice,

- nwefore a prison is celled up for service, he is inln
her

~ in reeserd to nenrlers of tee s
a thorities in rractice even
shinuld not he rerforoed at tie
1ihle +to service,

oL Jetovah's Wiinesses, 1he
iste {rom *Ho mle Lot servicoe
lace of regicence ol th.e Herson

19, Article 23 of e ¢t on Substitule Civilian Service rrovides
thel zny vevson rerforiing service has o vight to tiue undisturbed
1roctice of bis relligion and tlat ””TllC.“”thn in divine service
ic voluntary,

Articlc 18 of this sct aleo provides tiat the cersom - 2rfor-
ving suhgtitute service heg the rrobd tol Tevote Lianself to other
oceunovincas (ifchentdtl jkeil) in so Tor as bthi:se ocoupcotinng do
not Jeopavaizse lig Tithesy Tor gervice or ars controry o tre
requirenents of his u-revice,

20, In ukwrd to Lhe senerad onmer in vhich subgtitute cervice
i veeforied in 1he Federel Deru'lic, Dv. Ciesinger tag sabuitbted
the followin~ inloratron widiceh hae not Peen contested By ihe
Anrlicont.

Service is wsurlly veifor.wcd o hespltals aad luneiic asgylwts
Vhese poca rerscon is assigaed werk secording to s y;@wcssjonal
cxrerience, bhis trainiar, bhis own -risies or t ¢ needs of the
-nuflt‘*“'w concerned. nehﬁrﬂliy unoa‘lnu, the workin: concitions.
are sl 1lar o these ol orhivary civil work, but t' e persons rer-

2oalng coupulsory service heve Lo live tosether in ~Iec:ml
quTtOT" (Gelelnuchﬂft unterituntt) and foke their esls toretllier
(LC eins C“‘PTSVGTHJIO”UHQ) and tley are cihjected ¢ the disci-
rlinary riiloee which cre unecessary for thab »urgose

A

€

o/ o
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The worring hours aAre slic ggae as in ordinavy rivil worl .
If, for iustence, the worlicert w&l Heen p2olor "ins Uis service
vith the Tanicipel Tlospitals (Stidtische Keanlonmnstallsan) at
Disseldorl, he would have been free, after workiung houvrs, until
10 po. AT4er 10 porie he could vpve obtaincd tpecial lesve i
be hat indjicated taat le wisled to uvse 1ore tiune for his »eli-
#ious activities,

fny porson perflornin.; scrvice has free hoard aud lodging
asnd free wortiunp cloches, If vnrl-ing clother are not provided,
he 1s entitled to conipensation. Ile also receives some paynent
o8 well as crnrensation lor the use of hig owa clothes outside
vorlzing hours, The fanily receiveg, 'un so far as it is otherrise
deperdent on the person porforiiing service, cerl in allowances,

21. Lrticle 37 of tue et on Suwhotisute Civilian Soevice provides “‘!!
that anyone who-~lesven or abstains from service shall, if ceriain
further conditions arve catisfied, be cwmvicted of desertion
{(Dienstflucl:t) and scntenced to 1iprisonieut of nnt less thier ove

nonth,

II. Orgenisa.isn of Jehovah's 1]itnesses aud the uppliceas's
position within the sect

o p——

22.  The apnlicant hss not contested the Lollowiny infornation
rrovided hy the Governuent ’

There sre in the PFederel Nepublic =zbout 80,000 baptised
ricribers of the sect of Jelhovah's Witnesses, divided anong about
900 local consrezatims,

The head ni each local congregetion is a congregetion ser-
vent (Versawr lungsdiener) who is assisted by an esssictant cor-vega-
ti1onal servant (ffilfsversair.luncsdiener), .lorevver, there are ‘1’
in each congregrtion o Bible study servant (ivelstudiendiener ), 4
magezine territory servans {Zeivschriften-Gebietsdaen-r), a 1:tera-
ture servant (Iiteraturdicner), an accounts servent (Lechnungs—
diener), a watch-tower study servent (l%chtturmstudiejﬁieuerj?
a minigtry school servant (¥redicidicnstschuidiensr) and, tor

iach tﬁﬂ to trenty members, a Bible study conductor {Buchstudien-
g1ter),

L congregotion (Versamulva_) hes, on the everage, seventy
wehers,  There ave congregations of only {wenty neubers and
there are also considerably larger congregeaiions.

Several congregations constiftute a cireuit (Kreis) headed
by a careuit servant (Xreisdicner), Several circuits consti-
tute a district (Bezirk) whose head is a district servant (Buozirks-

. oS s
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. . . A .
ciencr) end the Ciztricot . ora the German branch fzvel&) >o the
Votoeu Yower Siie ana Lraci <oclefy. he lieggd of oo Gernun
branch is tle Lrench servent (awolruLeaer)

Outsice tris reneral ovrganisation, ypuere are alsgo, in the
Peders? Re.onilic, 'JOHT 750 apeccial vioreers [(Jonder- SR

pionilerverkiindiger) helonia: to this sect,

ttost of toe office-holders in t' e sect do not exercise vhelr
religicus functions as their rrincipal occupetinon Hut Lbhe
special pioncers for an exception 9s well as certain olfice~
heolcers akove the raznk of & conzresetion scrvant.

2%5. In regard to the Aprlicont's Tuncirons withie toe eoﬁf 1t
appears that st the relevant tize e was a Bible study conductor.

The Arplicent hes guhoitted that in this funclion Lie wes
e lceder of a centre vhere sect nevbers gathered to Liudy the
Bible ond to discuss i1ell-iovs subjects unfer tre puidance of
the le~der and where cven tie acx;ve preacuers ~atiered in order
to et inspiration and gdvice for their preachia~, The Bable
studv condactor also rave lochures on the Bible and organized
study and preaching acstivities,

fle has st tec that vis reli.ious -~cetivicies tock ap a nind-
iunt of 120 hours a swnth and sconetines ag nwueh as 150 hours.

On  cndeve he peid follow-ap visits to interested Chrisiions

oA stndied the Serintures for Lo »wn farther educebion (2 to
3 hourc

O Tuesdays he wrepored Tor the Bille study class which he
cnatucted nn vedacsdey eventns (€ to % howrs ),

On we'ncsdoye he ongerel n nowee~to-house vigitiss snd vios
oceupied wite Lig BEhlc QtudV clase (3 hours),

Cna Chursddys be studied for bhe niscionary school, preparec
for a proyee neetin. »m ohie Yollowing dey end naid further [ollow-

~

up visits (munocy of howes 1ot \ﬂ(leteu)
On Fricsyvs be hwd si-dlar occupatiors (3 1/2 hours).

On Sosurdays he ’e”ivered a public oceron, vigsited
of t!c conrregotion and did scie vveperetory studies (4

On Sundays he W”ﬁlﬁ conducted 2 Bihle Qfady Ll:SS EL_
rre. bed, In tte nfternoon ¢ officicted st ™ e Junt i

.__,
1—_]
t3
I—J
o
j—_]
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1

study neecing of the consresstl n (nuaLer of " 2urs not .dice =¢ ),

orveover, he hacd specisl assignnents; once ¢or wvwice a onth
he prepsrred and delivered special serrons and lectures, Yor
their rreperotion, he used af least 4 1/2 hours & weels,

The Lovermaent tes not gnecirically conentel on these state-
nents My the Applicent hut bag ohsezved

- thatl the function of Bible stud; conductor is a rather low
function within the sect,

~ that the wpplicant also lia¢ full-vine employnent as a
reinter's asgsistant. ' S

The v licent has inforned tlie Corgdmsion that, as a

rainter's assistant, he worked ahout 4% hou-s a week,

III. Froceedin:s before ithe Ueritan couris and other authorities
recarding tie service ianoseld or the Luplicant

(=) IPrceceedings hefore the aduin

E..Ji
[&]
<k
=
ry
ot
R
£
(0]
j3v)
=
ct
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1o
[-l
(e
(=3
o
@
w0

In 1960, the Dxamiugetion Poard fnr Cons

ot
“lar Service (Priruvngsausschuszs iir ¥risgsiie
r

ientinug Objectors 4o
stverwsigerer )with the

District Office Tor Substitute Milatary Service (Kreiswehrersatzamt)

at Digscldort recognigsed the Applicant as a conscientious objector

entitled to refusc military service.

On 16th Tovenber, 19€1, the TI'ederal "iiiuster for Tebour &nd
Social Struclure (Bundesiiinis er. THe ..rbeit und Sozialord ung)
invited the wpplicent to periora a substitute civilian soexvieo.

On 4th Deceuber, 1961, S5t ve'rvary and lot Lusust, 1967,
the L»rlicsnt asied for exe nilcr (ron civilian service. Tleue
requests were subsequenily rejcc et by the . inister,

_ On 24th Septerver, 1902, the linister guoclared the
Applicant to be available :or civilian service.

On 7th October, 109062, e "inister rejecrcd tie npplicent's
objceetiron (Widerspruch) zooinst the decision of 24th Ser temher,
1962,

O 20th October, 1062, 1he Tvinister decided to call up the
avplicant For civilian serviee Lesinning on lst Decerther, 1962,
The service wullt corcern nedicul core (Krankenpflegodienst) ang
vould be performed at the University of Tihingen,

. o/
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On 12th Yovenhber, 1962, tre lilnister rejected the Applicent's
objection (Widerspruch, spg-inst the decision of 20th October, 1962,

(1) Proceedings before the Jduinistrative Courts

‘08, In rezard to the ‘Mnjuters! decisions of 24th Sevntewber and
20th Octoher, 1962, the [lrplicent lodged 2 conplaint (Klage) with
the Adninistrative Court (Verwaltungszericht) at Cologne.

In these procecdings he subui!ted that he was entitled to

-~ cxenplbion fron service according to Ariticle 11 of the Act

on Conpulsory iiilitary Service (which provides for exenp-
tion of winisters)

-~ postponenent of service according to iArticle 12, paragraph
(2) of the saue ict (which gives students of theology the
right to such postboneuent).

On 7th Januery, 1963, the .duinistrative Court rejected the

fpnlident’s conplaint ond the decision was communicated to the
Lprlicant on 21lst february, 196%,

ngainst thet decision, the Applicent lodged an appeol
(Revision) with the Federsl .Cuninigtrative Court (Bundesverwali-—
ungsgericht) and he also asked the TPederel Adninistrative Court
to declare that the appecl shbould have suspensive effect,

On 15th July, 1963, the Federal idministrative Court, by an
interin decision, refused to order thet the appeal should have a
suspensive efiect. Tune Conrt veferred to turee previous decisions
(BVerwlE 7,66: 14,%18 and BVerw® VII C 63%.52) by which the
Teceral rdministrative Conrt ad decided that pioneer preachers
(Pionierverkintiser) and speciel rionsers (Sonderpionier-
verldindiser) were not to he corsidered as ninisters within the
neeniny of Article 11 of ithe Act on Compulsory Military Service,
The sone opnlied, in the Court's opinion, to the Applicont as a
Bible study conductor.,The Court also stated that the Applicant did
not prepare hincelf for winisterisl work within the neaning of
Article 11 and he wes itherefore not entitled to postponensnt
unfer rticle 12. Consequently, ag the Arvlicant's appeal had
no chance of success, the Court found no reason to order its
suspensive effect.

On 25th Merch, 1966, the appeal was rejected by the Federal
Lduiniutrative Court,  The Court considered thet the Lpplicant
had no right to exerrption, because his principal cccuretion was
not Lis miaistry and his function was not equivalent Lo thet of

o/
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en oprdained ninister of Bvangelical faith or to that of o nmili-
ster of Roman Catholic faith ordained as a sub-deacon,

The Court dealt in considerable detail with the application
of these two criteria to the present case. An extract of the Court's
decision arresrs as JAppendix IV +to this Report.

Before the TFederal ..dministrstive Court had decided on the
apreal, the Lpplicent lodged a constitutiocnal apreal with the
Federsl Constitutional Court (Bundesverfassungsgericht) in regard
to the decision of the Administrative Covrt dated 7th January,
1963, He 2lleged violations of several provisions of the Gernan
Basic Law, in particular, its .rticles 3 (equality before the law)
and 4 (freecdon of conscience and relision). .

On 20th February, 1964, the Federal Counstitutional Court
rejected this apresl as heing nanifestly ill~founded., a5 to the
grounds, the Court referred to a letter of 3rd Decenber, 1963,
sent to the Lpwlicant's lawyer by the judge in charge of the
record (Berichterstatter). In this letter, it was indicated that,
incependently of the question of the adwissibility, the appeal
was not well-founded,

~ in regard to Article 3 of the Besic Law, as there were
valid reersons not to give the Applicant the saue right
of exenmption as ministers of Roman Catholic or Evange-
lical confession,

- in regard to Article 4 of the Basic Law, since substitute !
service was expressly provided for in Article 12 of 1ue
Basic Taw and could therefore not be assumed to constitute
g violation of the rights puaranteed by Article 4.

The Constitutional Court added thet, while performing subsiitute
service, the Lpplicant would Lave the right to undisturbed exer-
cise of his religion {(lrticle 23 of the ict on Substitute Civilian
Service) and that, consequently, he would not be prevented from
perticipating in religious cereuonies outside his scervice or from
agsociating with other uembers of his sect. It was stated that,
in respect of such service, he could nct derive any Turther rights
from Article 4 of the Besic Law,

o o e fm b ek g gy i o 4t ot PPU P TP S TP o T et o e o e i g e e et i by S i g ek Sl

06, On 2lst June, 1963, the District Court (umtsgericht-Schiffen-
gericht) at Dusseldori convieted the Applicant of desevtion anc
sentenced him to eight montns' inmprisomment.

o/
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The ipnlicent lodged =n apnesl (Berufung) from this decision.

On 22nd October, 196%, the Regional Court (Lendgericht) at
Dlisseldorf upheld the LApplicant's conviction but reduced ibis sen-—
tence to six months! imprisonnent.

The Apnlicant lodged a further appesl (Revision) with the
Court of Appeal {Oherlandesgericht) at Disseldorf.

On 2nd .pril, 1964, the Court of Avpecl rejected this appeal.

Before the Court of Lppeal hod ziven its Adecision, the Lp»li-
can extended his ceongtitutional avpeal to cover alsc the decisions
of the District Cnurt dated 21st June, 1963, and of the Regional
Court deted 22nd October, 1963,

On 20th February, 1664, the Federal Constituticnal Court also
rejected the a2presl, in so far as it concerned the decisions of
the District Court and the Regional Court, &8 to the grounds, 1t
referred to the grounds on wiich the constitutional appeal against
tiie decision of tune Administracive Court was rejected {see
paragravh 25},
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PART 1T

OPINION OF THE COMMISSION

A, QUESTION OP INCOMPATIBITLITY WITH THE CONVENTION

27. Alter the Comm1551on had decided, on 2%rd April, 1965, to
declare the present Application admlSlele, the Federal Government
submitted, 1n the proceedings befnre the Sub-Commission cn the
Merits of the case, that the Application was incompabhible with

the provisions of the Convention., In its pleading of 18th October,
1965, the Federsal Government summarised 1ts position in the follow-
ing temms: "The Federal Government, being of the opinion that the
Applicant, in regard to his concrete case, cannot claim in his
favour any right guaranteed by the Convention, maintains its view
that the Appllcatlon is incompatible with the provisions of the
Convention.,"

The Commission ohgerves that the issue raised by the Govern-
ment concerns the admissibility of the Application and that, before
declaring the Application admissible, it had already found that
all relevant conditions had heen satisfied. Consequenily, as
the Government, in merely repeating its argument made before
admisgibility in this connection, has not indicated any ground for
a reconsideration of that decision, the Commission is of the
unanimous opinion that it is not necessary bto make any further
statement on the Government's objection regarding the Application's
alleged incompatibility with the Convention.

B, QUESTION OF A POSSIBLE VICLATION OF ARTICLE 9 OF THE
CONVENTION CONSIDERED SEPARATELY

28, Article 9 of the Convention states as follows:

"(1) Everyone has the right to freedom of thought, conscience

and religion; this right includes freedom to change hisg
religion or belief and freedom, either alone or in community
with others and in public or private, to manifest his religion
or belief, in worship, teaching, practice and observance.

(2) Freedom to manifest one' religion or belaefs ghall be
subject only to such limitations as are prescrived by
law and are neceasary in a democratic soclety in the interests
of public safety, For the protection of public order, health
or morals, or for the protection of the rights and freedoms
of others,"
e
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29. In the Commisgion's opinion, the guestion whether or not
Article 9 has been vzoloted in *he present case must be examined
from two different aspects. On the one hand, the question arises
whether the civilian service which the Applicant was regulred O
perform would have restricted the Applicanl's right to manifest
his religion, This question will be examined in paragraphs 30
and 31 below. On the other hand, 1t is also necessary to consider
the question whether Article 9 has been violated by the mere lact
that the Applicant has been reguired to pzriorm a sorvice which is
contrary to his comgsciencoe or hig religion, This question will be
examined in vparagraph %2 boelow,

30, The Commission {irst observes that the Applicant has not
alleged that the compulsory service would have interfered with the
private and personal practice of his religion (see above para-
graph 9), nor indeed could the facts, as cstablished by the
Commission, sustain any concluslton to the effect that there would
have been any such interference,

31, In the Commission's opinion, it alsc appears from the facts
established in this case (see above paragraphs 18-20) that the
nature of the compulsory service which would have been imposed
upon the Applicant would have been such as to leave him sufficient
time to perform his duties towards his religious community.

In fact, as far as these duties are concerned, the Applicant
would not have been placed in a situation greatly different from
that in which he normally lived. He has himself informed the Com—
mission that during the relevant period he worked about 43 hours
a week as a painter's assistant and that hig "ministerigl" duties,
which occupied at lezzt 120 houvrs a month, were performed largely
in his spare time (see shove paragraph 53 According to the
practice of the German authorities in regard to Jehovah's Witnesses,
he would presumably have heen allowed to perform service in his
‘home town and, while performing swuch gervice, he would have had
the right, under Article 18 of the Act on Substitute Civilian Service,
to do such outside work as did nov interfere with the service
required of him (see above paragraphs 10 and 19,

Consequently, in the Commission's opinion, the service required
of the Applicant would not have implied any interference with his
"freedom ... to manifest his religion or belief, in ... teaching"
within the meaning of Article 9, parasgraph (1), of the Convention.

.
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32, The Commission has also examined the Applicant's allegation
that the German authorities had violated the Convention by imposing
on him a service which was contrary to his conscience and religion
and by punishing him for his refusal to perform such service.

In this -respect, the Commission states the following opinion:

The Commission finds no reason to deubt that the Applicant's
objection %o compulsory service was based on his genuine religious
convictions, .

It is true that, in this respect, the Applicant has allieged a
violation of Article 9 ¢f the Convention, The Commissicn observes,
however, that, while Article 9 guarantees the right to freedom of
thought, conscierice and religion in general, Article 4 of the
Convention contains a provision which expressly deals with the
guestion of compulsory service exacted in the place of military
service in the case of conscientious objectors.

Consequently, the Commission finds it necessary to examihe the
Applicant's allegation primarily on the basis of Article 4 of the
Convention.

Article 4, paragraphs (2) and (3), of the Convention provide
as Tollowg:

"(2) No one shall be required to perform forced or compulsory
labour,
. |
(3) Fér the purpose of this Article, the ferm "forced or
compulsory labour" shell not include:

(&) vens.

(b) any service of a military character or, in case cof
conscientious objectors in countries where they are
recognised, service exacted instead of compulsory
military service 3"

As in this provision it is expressly recognised that civilian
service may be imposed on conscientious objectors as a substitute
for military service, it must be concluded that objecticns of
conscience do not, under the Convention, entitle a person io
exemption from such service,
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In these circumstances, the Commission finds it super-—
fluous to examine any dquestions of the interpretation of the
term "freedom of ,.... consgcience and religion" asg used in
Articie 3 of the Convention.

33, The Commission arrives at the unanimous conclusion that
Article 9 of the Convention considered separately has not been
violated in the present case,

34, Mr, Ermacera states the following individual opinion:

T am of the opinion that Article S considered separately
is applicable but has not been violated, for the following
reasonsg:

The Applicant worked, at the time concerned, as a painter's
assistant and could, in any case, only devote himself to religious
activitics outside his normal working hours, It appears from
the Government's submissions regarding the performance of sub-
stitute service in the Federal Hepublic that the Applicant would
presumably have been allowed to perform substitute service in
the locality where he had his religious activities. While
performing such service, he would have had substantially the
same posaibility to devote himself to his religion as he had
when he was doing his ordinary work., It should also be observed
that the Applicant's funciions within his sect are not compar-
able to those of a Roman Catholic or a Protestant minister
and that hiz ministerial office 1s not "institutionalised" in
the same way as the offices of the ministers of fthe two other
religions. In fact, the Applicant enjoys considerable freedom
in the organisation and performance of his religicus activities,
and this fact too would have reduced the inconveniences resulting
from the compulsory service., Consequently, there has not been
any interfercnce with the Applicant's right to freecdom of
'religion within the meaning of Article 9 of the Convention.

Although 1 agree with the majority in censidering that
Article S has not been violated in the present case, 1 do not
find it necessary to basc this conclusicn on an examination of
Article 4 of the Convention,
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In my opinion, which is based on the development regarding
the interpretation of human rights in Austria and the Federal
Republic of Germany, freedom of conscience and religiron means
freedom Trom interference (by the State or otherwise) with matters
relating to the conscience or religion of a person, This freedom
1s subject to certain limitations of an immanent character, based
on the Tact that any individual has the obligation to respect the
interests of the community in which he livss.,

Moreover, Article 9, paragraph (2), of the Convention axpressly

permits "such limitations as are prescribed by law and are necessary

in a democratic society" for certain specified purposes, among
which is "the protection of public order". Under this limitation
mentioned in paragraph (2), the States are allowed to require their
citizens to perform compulsory military service and it is a matter
within the discretion of the States whether or not to exempt con~
scientious objectors from military service,

Where a State chocoses to exempt some of ivs citizens from
milatary service on aecount of their objections of conscilence, 1t
cannot be considered a violation of Article 9 if the State imposes
or: these citizens a substitute civilian service., As such civilian
service is merely a substitute for military service, it must also
be considered to fall within the limitations mentioned in para-
graph (2) of Article ¢ ("for the protection of public order").

35, Mr, Baltg states the following individual opinion:

In cases where the imposition of military service including
substitute civilian service on a person implies interference with
his right to manifest his religion, as guaranteed by Article G,
paragraph (1), such interference must nevertheless be considered
to be justified under Article 9, paragraph (2}, in conjunction with
Article 4, paragraph (3}, of the Convention,

In the present case, however, this question does not arise,
since 1t appears that the Applicant's Ifreedom to manifest his
religion would not have been restricted as & result of the com-
pulsory sarvice reguired of him,

36, Mr, Eustathiades states an individual opinion which concerns
not only Article 9 but also Article 14 of the Convention. This
opinion is set out below under paragraph 47,

®
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C. QUESTION OF A POSSIBLE VIOLATION OF ARTICLE 14 (IN CONJ'NCTION

WITH ARTICLE 4 OR 9) OF THR CONVENTION

(a)} The interﬁretation of Article 14

%7, Article 14 of the Convention states as follows:

"The enjoyment of the righits and freedoms set forth in this
Convention shall te secured without discrimination on any
ground such as sex, race, ceoclour, language, religion,
political or other opinion, national minority, property,
pirth or other status,”

38, In view of the wording of Article 14, the Commission has dis-
cussed whether, in the present case, a violaticn of Article 14 1is
excluded by the mere fact that, in the Commission's opinion, no
other Article of the Conventlon considered separately, has been
violated. ;

On this guestion of the interpretation of Article 14, the
Commission, by eight votes to five, has adopted the follOW1n6
opinion: N

The application of Article 14 does not only depend upon a
previous finding of the Commission that a vieclation of ancther
Article of the Convention already exists In certain cases,
Article 14 may be violated in a field dealt with by another Article
of the Convention, although there is otherwise no violation of that
Article, In the preseﬂt case, it 1s necessary to refer to the
limitative provisions contalned in various Articles of the Ccn-
vention. For example, in each of Articles 8 to 11, a certain
right is guarantecd by paragraph (1), tut the Contracfing Parties
are, under varagraph 2%, allowed, subject to specific conditions,
to restrict that riﬂht When using this power. to restrict a right
guaranteed by the Convention, the Contracting Parties are bound by
the provision of Article 14, Consequently, if a restriction which
is in itself permissable under paragraph (2) of one of the above
Articles, 1is imposed in a discriminatory manner, there would be
a Violation of Article 14 in conjunction with the other Article -
concerned, The situation under Article 4 is similar., Although
the types of work and service, enumerated in paragraph (3), are
not expressly described as exceptions to the general prohibition
against "ferced labour', they ncvertheless operate as such in the
present context, (See the Commission's further considerations on
this point in paragraph 40V,
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39, MM, Xustathiades, Slusterhenn, Ermacora, Sperduti and Maguire
do not accept the opinilon ol the majority on this point but do not
find it necessary, for the purposes of the present case, to mske
any further statement on the interpretation of Article 14 (as
regards Mr, Pustathiades, see, however, his general opinion as
reproduced below in paragraph 47).

(b) Application in the wpresent case of Articie 14 in conjunciion
with Article 4

40: In regard to the guestion whether or not Artlcle 14 in conjunc-
tion with Article 4 of the Convention has been violated in the present
case, the Commission states the following opinion:

The problem is, in this respect, whether there has been a dis-
crimination against the Applicant in the enjoyment of the general .
right defined in Article 4, namely, the right not %o be subjected to
"forced or compulsory labour", It is true that Article 4, para-

graph (3), is so worded that military service and substitute civilian
service by conscientious objectors are ndt included under the term
"forced or compulsory labour'", and it might ftherefore be argued

that these categories of service are entirely outside the scope of
Article 4 and thus do not concern the right set forth in that Article.

This argument, however, is not conclusive. The form of. drafting
applied in Article 4 is taken over from the ILO Convention of 1930 con-
cerning forced or compulsory danour, and 1t would be in Conlorﬂiuj with
the drafting methods adartcd 1n gther Articles, sach asz u,,,]O and 11,
to consider article 4,paragraph (3,,as constituting provisions which
permit limitations of, or excepiions to, the general freedom from
forced and compulsory 13bour set forth in paragraph (2) of that
Article, When the provisions are considered from this point of
view, 1% follows that the limitations permitted, particularly by
any national legiglation concerning compulsory military service "
and substitute service by conscientious objectors, must satisfy the
requirements of Article 14, that is te say, be non-discriminatory.
both intheir character and in their application.

The notion of discrimination between individuvals implies a
comparison between two or more different groups or categorleq
of individuals and the finding that cne group or category is being
treated differently from - and less faveurably than - another group
or category and, secondly, that such different trecatment is based
on grounds which are not acceptable.
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In the present case, the Applicant alleges that as a minister
of Jehovah's Witnesses he has been subjected to a itreatment less
favourable than that accorded to ministers of other religious
communities, on the basis of Article 11 of the CGerman Act on
Compulsory Military Service. The first gquestion to be examined
is, therefore, whether the provisions, ¢f Article 11 imply by their
nature a discriminatory treatment. Secondly, the manner in which
that Article has been applied To the Applicant must also be examined.

Article 11 of the German Act distinguishes between three different
categories. In regard to the virst two categories - ministers of
Evangelical faith and of Roman Catholic faith - the deéecigive
criterion is ordination. In regard to the third category com~—
prising ministers of other religions, the distinguishing criterion
is a double one: (a) The ministry must be the principal occupation
of the person concerned and (b) the functions must be eguivalent
to thoge of an ordained minister of one-of the first two groups.

All three categories are given egqual treatment: they are all
exempted from compulsory service. Ministers who do not belong
to any of the three groups are subjected to a less favourable
treatment: they will be cbliged to perform military service or,
if they are recognised as conscienticus cbjectors, substitute
civilian service,

Consequently,‘it ig unquestionable that different groups of
minigters of religion .are treated differently in respect of
exemption from compulsory service,

Whether or not this difference in treatment amounts to a dis-
crimination in violation of Article 14 depends upon an evaluation
of the grounds on which the difference is based. In previous
decisions {see, for instance, the decisions on the admissibility
of Applications Nos., 104/55 and 167/56, Yearbook I, pp. 229 and 236},
the Commission has sbtated, in accordance with the general doctrine
on the subject of discrimination, that certain differentiations may
be legitimate and therefore not precluded by Article 14.

Y

The reason for which .the German legislature, in regard to such
ministers as are neither of Roman Catholic nor of Evangelical faith,
has only agreed tc grant exempticn from service, where their
ministry is their principal occupation, is undoubtedly the wish
to prevent a large-scale evasion of the general duty to perform

.
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military service.. As stated 1h the decision of 25th March, 1906
of the Federal Administrative Court, i1t is not the intention of
the law {0 exempt an enbire religious community, and this might
well be the result ii the limitation established by the law now in
force was abandoned. In 1mplementation of this basic purpose

the law . laid down such eriterza that those ministers - and those
ontly - whoee fvnctions require their conetant and continusl attendance
at their ministerial office, would be exempt from compulsory
service., The significance of the German law is that the real
basis of the distinction made by 1t 15 in the function performed
by different categories of ministers and is nct according to the
religious community bto which they belong. ,

b

For these reasons, the criteria adopted in Article 11 of the .
German Act are not discriminatory within the mesning of Article 14

of the Convention. They constitute a differentiation which must

be considered to be reasonable and relevant, having regard, on

the oane hand, to the necessity of maintaining the effectiveness

of the legislation regarding compulsory service and, on tne other

hand, ‘the necd of assuring proper ministerial service in religious
communities,

It remains toc be examined whether the criteria established
in the German Act have been properly applied to the Applicant,
In answering this question, the Commission feels bound to have
regard to the facts which have been established concerning the
position of the Applicant within his community (see paragraphs 22-23),
as well as to the decilsions of the competent German authorities,
in particular, the decision of the Tederal Administrataive Courti
dated 25th March, 1966 (see paragraphs 24-26). The task of the
Commigsion, however, is not to examine whether the German autho-
ritice have applied German law correctly, but only to satisfy
itgelf that, although the law was not dascriminatory, 1ts ‘b
application tc the Applicant was also not discriminatory within
the meaning of Article 14 of the Convention, (

The Applicant has hinself stated that at the relevant time
ke had a full-time employnent as a painter's assistant and that
he ®exercised his ministerial functions in his spare time (see
paragraph 23). It is therefore clear that vhe Applicant's
ministry was not hils principal function and that, for this reason
alone, he was not entitled to exemption under Article 11 of the
German Act, It results from this that the Applicant cannot
be considered to have been the victim of a discriminatory treatment
in the application of the German Law.
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In these circumstances, it i1s not decisive whether or not
the functions of the Awplicant in other respects correspond to
those of an ordained Evangelical or Roman Catholic minister.
Nevertheless, even in this respect, it is possible to indicate
a number of significant differences beitween the function held
by the Applicant within bhis sect and the office of an kvangelical
or Roman Catholic minister, While within the sect of dJehovah's
Witnesses every baptised member is, in principle, the helder of
a ministerial office, the status of an Evangeiical or Homan
Catholic minister is obtained after a long training and only by a
small number of selected members of the Churches concerned.
Further, the Zvangeiical or Roman Catholic office has another
eggence and significance for the community. The Ffederal Adminis-
trative Court, in its decision of 25th March, 1966, has dealt
at length with these aspects and the Court's basic statements .
regarding the diTferences between the office of a JdJehevah's Witness '’
minister and .that of an Evangelical or Roman Catholic minister
can generally be accepted. Moreover, it appears that, in the -
hierarchy within the sect of Jehovah's Witnesses, the function .
of & Bible study conductor which was held by the Applicant is
a comparatively low function, and there are also in the-Evangelical
and Roman Catholic Churches certain otfice-holders (such as the
"Diakone" of the Evangelical Church) who have not been ordained and,
consequently, are not entitled to exemption from service under
German law, Consequently, the Commission is of the opinion that
the German courts, when considering that the Applicant did not
hold a function eguivalent to that of an ordained EBvangelical or
Roman Catholic minister, have arrived at a reasonable conclusion,
It follows that, on this point too, therc is no appearance ol any
digcriminatory application of Article 11 of the German Act,

41. The Commission unanimonsly arrives at the conclusion that
Article 14 in conjunction with Article 4 of the Convention has
not been. violated in the present case,

42. Mr, Balsa states the following individual opinion:

~ In my view, the intention of Article 14 is to establish the
vrinciple of complete cguality in the enjoyment of the rights and -
freedoms set forth in the Convention, This being so, enjoyment ol
those rights and freedoms may not ve made subject to any kinds of
discrimination ovher than those which are either inherent in the
nature of the right in gquestion or are designed to remedy existing |
inegqualities., -

In the present case, I find 2 diseriminztion in vhe fact that \
Article 11 of the Act on Compulsory Military Service exempts {rom
service all ordained ministers of Dvangelical faith and all Roman
Cgsﬁbolic ministers ordained as sub-deacons, whereas cquivalent
ministers ol other religious denominations are not exempted unlezs
their ministry is their principal occupation.

. e
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It appears, however, from the interprevation given by the
Federgl Administrative Court that the German law reduires ag &
general condition for exemption, that the ministers concerned
belong tc a separately organised clergy within their own commuailty,
As the Applicant's ministerial status does not satisfy this regquire-
ment, he cannot, on the basis of Article 14, claim the same treat-
ment as Evangelical or Roman Catholic ministers,

43, MM, Tustathiades and Castberg state individual opiniong which
are set out below in paragraphs 47-48,

(¢) Application in the prescnt ecase of Article 14 in
conjunction with Article 9. )

44, In regard-to the question whether or not Article 14 in con-
junction with Article 9 of the Convention has been violated in .
the present case, the Commission states the following opinion:

The Commission has already reached the conclusion (see para-
graphs 30-31) that the service required of the Applacant would notb
have interfered with the private and personal practice of his
religion, nor would it have restricted his freedom to manifest bis
religion by teaching within his community,

Consequently, in these respects, it has not been established
that the Applicant had been subjected to a treatment which was in
any way less favourable than that accorded to ministers of other
religious communifies, and the gquestion of discrimination thercfore
does not arise.

In so far as the Applicant complained that he had been reguired
to perform a compulsory service which was contrary to his conzclence
or religion, the Commission reached the conclusion (see paragraph 32)
that this allegation concerned a matter which should he determained
solely in the light of Article 4 of the Conveniion and the guestion
of discriminaticon only arises, therefore, an +this respect from a ‘b
consideratazon of Article 14 in conjunction with Article 4 of the
Convention (see paragraphs 40-41).

45, The Commission uwnanimously arrives at the conclusion that
Article 14 in conjunction with Ardticle 9 of the Convention has nct
been violated in the present case.

46, MM, Eustathiades and Castberg state indavidual opinions which
are set out below in paragraphs 47-48,

—~

e



D. INDIVIDUAL OPINICNS

47, Mr. Bustvathiades sgtates the following individual opinion:

Ls regards Article 4 of the Convention, the relevant question,
in my opirion, would not be to ask whcther or not this Article has
been viclated in the present case, It seems to me certain that
in any case the Applicant could not invoke Article 4 in an indepen-—
dent manner, that is to say that his Application could not be well-
founded if he only alleged a violation of that Article vhich, in
paragraph (2), prehibits foreced and compulsory labour.: This is
so because paragraph (3)(b) of the same Article expressly refers,
as an exception to the gereral rvlie, to service of a military
character and contains a further special reference to service exacted
instead of compulscry military service in the cage of conscientious
objectors, It should be added that, properly speaking, paragraph (3)
of Article 4 does not enumerate possible restrictions regarding the
general prohibition against forced or compulsory labovr, but rather
defines the notion of forced or compulsory labour within the meaning
of the Convention by including in paragrapb (3){a)(v){c) ana (d)
certain clarifications formulated 1in a negetive way.

Howaver, these consideratvions do not lead to the conclusion
that Article 4, puragraph (3)(b), of the Convention excludes the
applicability of Article ¢ of the Convention in cases where such
work as falls under the said paragraph (3)(b), affects one of the
rights guaranteed by Article 9 of the Convention., Consequently,
the Commission is faced wath a problem regarding the relations
between Articles 4 and 9 of the Convention, since fthe guestion as
to whether the service imposed on the Applicant is contrary to the
Convention concerns the problem of the religious convictions of
the Applicant. It cannot be maintained that Article 4, paras~
graph (3)(b), does not zome into consideration in a case of this
kind. Where a "service exacted instead of compulsory military
service" (paragraph (3)(b) of Article 4 of the Convention) is
imposed so as to interfere with the right guaranteed by Article 9
of the Convention, which provision has been invoked by the Applicant,
it would not be permissible to exclude a priori from consgideration
any of Arzicles 4, 9 and 14,
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This being so, it is certzin, in my opinion, that Articl. 9
of the Convention is applicable in the present case, since the
Applicant's objections regarding the legality of the service which
1s a substitute for military service, are connected with his reli-
glous convictions which forbid him to perform not only military
service but also substitute civilian service., However, the finding
that Article 9 is applicable in the present case does not answer
the gquestion whether this Article has been violated in regard to the
Applicant, On this point, having regard to the Applicant's religious
convictions, the fact of requiring him to perform a substitute
civilian service constitutes an interference with his freedom of
conscience as guaranteed by Article 9, paragraph (1), of the
Conventior, Furthermore, it is not certain whether the limitations
set out in paragraph (2) of this Article apply to the present case. ®
In this respect, it is sufficient to compare the fact of imposing
compulsory substitute service on the Applacant with the legitimate
limitations laid down in paragraph (2) of Article 9, There may
be some doubt, however, as to the "public safetyl!; this ground
ought to be kept in mind, when considering whether Article 9, para-
graph (2), could be legitimately appiied in the present case. 1In
this respect, it is the constant jurisprudence of the Commission
that it 1s primarily a matter for each Contraciting .State to decide
whether or not such special cirvcumstances exist {in the present
case a necessity in the interests of public safety) as justify
restrictions to be imposed 1n regard to a right guaranteed by the
Convention according %o the specific provigions contained in that
Article of the Convention which guarantees such right, However,
according to the same constant jurisprudence of the Commission, -
this does not exclude a control by the Commission, in order to
establish whether the State has not made an improper use of 1is
competence, which exists in principle, to restrict a right guaranteed
by the Convention (in the present case, the freedoms laid down in .
Article 9). This power of contrel results from the Commission's
general function as a guardian of the rights guaranteed hy the
Convention and is' strerigthened by Article 18 of the Convention.

Neverthelesz, from this point of view, the following two questions
should, in my opinion, be considered: “the first question concerns the
notion of "necessify in a democratic society" (Article 9, paragraph (23)
and the second relates te Article 4 of the Convention, After these
(uestions have been further analysed, the following observations
can bs made, which finally limit the two above aspects 1o one single
question:

o
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First, a measure taken in the interests of "public safety™
is not Jjustified, according to Article 9, paragraph (2), uhless
it is 'mecessary in a2 democravic socliety®, In order not to
dwell too long on this aspect, I only observe that the notion
of "democratic geciety" within the mecaning of the Convention is
not easy to grdsp as in fact there are two ways of cnvisaging a
necesslity reaulting from the character of a democratic socleby:s
one way would be to examine the solubtions which appear from
legiglation and Jurisprudence in each Member Statc of the Council
of EBuropes; the other way would be to give the Commisgion full
liberty in each case to consider and conclude, irrespective of
the practice in the Contracting States, whether a "democratic
sociewy", as detfined on the basls of whatscever criteria, might
require more than the gimple finding that one of the clauses of
the Convention regarding legitimate restrictions applies to the
case concerned,

In this respect, 1t is nov necessary, in the present case,

to malke a choice between these two methods of defining the aotion
of "democratic society" which justifies restrictions to be imposed
according to paragrapn (2) of Article 9. Tndeed, whatever method
is chogen, the result would be the same, It is true that, in some
Stetes which are members of the Council of Eurcpe, there are not,
in respect of military service, any sperial rules which apply fto
congelentious objectiors, As, however, such States are apparently.
in a minority, the argument to be drawn from a comparative study
would not be sufficient, if Article 4, paragraph (3,(b) did not
clarify the matter further by admitting that the recogniticn of
objecticns of conscilence by a Contracting State is only optional
("in cage of conscientious cbjectors in countries where they are
recognised”, Article 4, paragraph (3){b)). ;

In these circunstances, 1t seems to me difficult to conclude
with absolute certainty that tThe measures provided for in German
law and inspilrea by motives regarding "public safety" are necessary
in a democratic scciety. However, in this respect and more generally
in regard to the limidtations laid down in Article ©, paragraph (27,
the mergin of appreciation which is given to the CGovernment con-
cerned i1s extended as a result of Article 4, paragraph {(3)(b),
of the Convention.. Consequently, on the basis of Arfticles © and 4
as read together, I hesitate to conclude that the Convention hasg
been violated,
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My opinion as expressed at length in other cases, such as the
Belgian linguistic cases which have been brought before the Court,
ig that the question of & violation of Article 14 cannot arise
1n an ladependent manner but only in connection with a viclation
of one of the rights guaranteed by the Convention and conseguently
I do not find it necessary, insthe present case, 0o make any
gtatement on the gquestion as to whether or not Article 14 has been
violated. .

48, Mr. Castberg states the folleowing ind1vidual opinion:

In common with the other members of the. Commission, I.am of
the opinion that the German legislation as applied to the Applicant
is not contrary to the Convention, neither to Article 4 or 9
regarded separately, nor to Article 14,

Concerning Article 14, however, I wich to emphasise that, in
my opinion, it can only be in exceptional cases that legally imposed
differentiations between different categories of persons can be
characterised as discriminatiocns in the sense of Article 14,
provided that the legal provisions concerned 4o not at the same
time vioclate ancther Articlie of the Convention as considered
separately, The Commission cannot regard such legislation as
being discriminatory for the sole reason that this legaslation
is not just and reasonable or legitimate in the eyes of the Com-
mission, 1If a country considers it fit -~ within the framework of
Articles 4 and 9 - to establish certain distinctions between
different religions or conicssions, this does not in itsell dimply
a violation of the Conventicon., Certainly, 1% may not be excluded
that a legal differentiation in favour of egtablished churches can
go sc far or have such an odiovs character that Article 14 is thereby
viclated, but this iz certainly not so in thc present case.

49, As ©o the individual opiniond stated by MM, Ermacora and
Balta, see varasgraphs 34, 55 and 42,




