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I.  INTRODUCTION

1. The follow1nﬁ is an outllne of the case as.it has been
submitted by the parties to the European Commission of Human nghtu-

The substance of the annlicant's-claim

2. The applicant is a Netherlands company with its séat in-
“Imsterdam. It is a publisher of so-called. "general interest .
magazines" in -the Netherlands, and also a member of the "Groep
dellekcbWaden”, being an association of such publishers. -

The applicant wighes to publish, ‘in its weekly magazines,
the complete radio and television programme data. It claims that
it 1s prevented from doing so by law, il.e. by the Broadcasting
Act (Omroen Wet) of 1967 and the Broadcactlng Decree (Omroepbesluit)
1ssued thereunder in 1969, as well as by the Copyright Act as.
- interpreted by the Subreme Court, and that this constitutes an
interference with the rignt freely to receive and 1mpart_1nformation
as guaranteed by Art. 1C of the Convention. It further claims
that, insofar as under the legislation concerned the broadcastlng
Corganisations are allowed to publish complete programme
information and the daily newspapers, newspapers appearing at
leagt three times a week and foreign weekly magazines sunmaries’
thereof, the Dutch weekly "general interest magazines” are
discriminated agnainzt, contrary to the provisions of. Art 14 of
The Conventlon, read in conaunctlop with Art. 10. :

Proceeq1ngs before‘the.CommlsSlon

3 The present apvolication was introduced on 24”September 1971
and registered on 27 September 1971.

On 12 Gctober 1973, after hav1ng obtained wrltten obsprvatlons;
from the varties, the Commission found that the applicant's
complalnto under Arts. 10 and 14 of the Conventién raised
substantial issuss under the Convention and were of such complexity
that their deterimination should depend upon an examination of
their merits. The Commission consequently decided Lo declare

‘the application zdmissible.

Written observations on the merits were submitted by the
applicant on 30 January 1974 and by the respondent Government on

29 April 1974

In & letter of 15 May 1974 the applicant then requested the
Commisgion that it should have a further opportunity. of maling -
written submissions. Tue ressondent Government, in an oral =
commnication with the Commission's Seécretary dld not think that
further D]eadlngs vere necessary, buit,did not oppose the -

apollcant s request

v



on 17 July 1974 the Commission considered its procedure
and decided that the partiess should have an opportunity of making
further subm1351onq in wllblnv on the merits of the appl catlon..

The ppllcart submitted its. further observatlons on the
merite on 24 January 1975 and the “espondent Government their
observations in 1°emy on 2% June 1975,

o Throughout the prdceedings it has been necessary to extend -
gubstantially the time limits fixed by  the Commission for making
submissions as egch side had indicated that, owing. to the
complexity of the matters involved, it had not been- possible for
them to do so-within the. periods orlglaally flwed Nevertheless
the Commission has repeatedly drawn the parties! attention to the
fact that it was always wmuch concerned at any substanblal .

- delay in the proceedings: tefore it and had expresood the hope -
that the matter could be expedited. - ' :

The applicant has heen reprezented beofore the Commission
by Mr. S. X. Lavtcas,‘then 2 lawyer practicsing at The Hague.

The respondent Goverament have been represented by
Dr. C. W. van ‘Santen, as Agent.

The present Repord

4, The present Report'has been drawn up by the Commission

in pursuance of Art, 31 of the Conventlon after deliberations and
votes in plenary ses%1on on 5 and & duly 1976, the .LollovlnO
members beln% n?eceni

M. J.E.S. PANCETT
G. SPERDUTI
C.A. NPRGLARD
E. BUSUTTIL
L. IELLBERG
0. OPSAHL
J. CUSTERS
C.H.F. FOLAK
R.J. DUPUY
¢. TONEKIDES
S. TRECHSEL
N. KLECKDE

| The Report was adopied by the Commission on 6 July 1978
and ig now transmitted tc the Committee of Ministers in
accordance with para (2) oi Axt. 31.

M. Sperduti and Klecker were not present on 5 July 1975.
' ./
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' A friendly settlement of the cade has not been reache
and the purpose of the Commission in the present Report, as

provided in Art, 31 (1), is accordingly,
(1) %o establis i the facts, and

(2) to state an copinion as to whether the facts found
digclose a breach hy the respondent Government
of its. obligatione under the Convention, -

A schedule setting out the histery of procecedings before
the Commigsion,  the Commisgsion's decision on the admisgibility.
of the application, and the relcevant domcstic legislation are
attached hereto as Anncxes I, II1 and III. An account of the
Commission's unsuccessiuvl attewo to reach 2 friendly
scttlement heas. hcon prod duced ag o scp"“ate document: (Annex IV)

The full text of the pleadings of Tro pmrtluu togcthor
with the documents loGged as exnibits ave held in the archives

of the Commission and are available, 1f regquired,
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OIT. ESTABLISHMENT OF THE TACTS

Tbe facts relating to the present case are generallv
not in dispute between the parties.

A, The Netherlands broadcasting system

1) Historical background

5. The foundations of the Netherlands broadcasting systen

were laid when, in the 1920s., organisations constituted under
private law developed whose object was the transmission of wire-
less broadcasts. The organisations reflected the various
cultural, political, spiritual and social gections of which
Hetherlands society was composed. The Government's responsibi-
lities in this field were laid down in the Telecommunications Act
1904 (Telegraaf- en Telefoonwet 1904). as amended in 1928 to
incorporate provisions on this subjecct. The existence of broad-
casting corganisations owing their origin to private initiatives
was accepbted in the Act. The transmission time available was

to be shared equitably by the broadcasting organisations, pro-.
vided they met specific requirements to be laid down by law.

During the Second YWorld War the occupatlon authorities put
an end to this type of broadcastlng system, which was based on
free, private-law organisations, and sct up a2 State-owned enter-

prise, the State Radio Broadcasting Corporation (btaatﬁbedrlaf
Rlakb Radio-Omroep).

After the war broadcasting became subject to the opecration
of temporary regul;tions, pending the introduction of new legis-
lation goverping the Netherlands broadcasting system. The
private broadcasting organisations that had existed before the
war returned and resumed their transmissiors The temporary
regulations provided for, inter alia, the levying of a broad- -
casting contribution (radiolicence fee) to finance transmissions.
For all their other expenses, the organisations had again to rely
on contributions received from their members, either in the form-
of subscriptions to thelr weekly magazines or as simple contri-
‘butions. '

After long politicasl debates, a Broadcasting Act (Omroep wet)
~was passed in 1967. It came into effect on 29 May 1969 and -
formalised to a large extent the previous situation. A Broad- -
casting Decree {omroepbesluit) containing complementary regulations

to the provisions of the Broadcasting Act was issued on 1 April 1969.
Lt 2lso came into effect on 29 May 1969. .

.2} The_present systen

B. The present bvoadcastlng system is thus based on plurallty

of private broadcasting organisations, representative of different
cultural, spiritual and soclal sections of the Netherlands societv
coopnratlng (together) in a coordinating body, the Netherlands

Broadcasting Foundation (Nederlandse Omroep Stichting) herelnafter
- referred to as NOS.

./,
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hbcoording to the Act, broadcasting organisations are ,
legal persons whose nr1L01pal obiect ig To brecadcast cowplete
radio and television mrogrammes, including, av.least, elements
of a cultural, informative, ceducational ond enteértaining nature
in reasconable proportion. If they are to receive and retain
an allocation of transmission time, they shall have at least
100,000 holders of radio’or fTelevision licences registered with:
- them as paeying members or contributors. It should be noted
that membershin or contribution generally includes the supply
of a programm¢ magazinec. . However, any person paying the sub-
scription in order %o obtain a PTOgTanme, mﬁwaalne, but having
explicitly stated tha k\ does not wish to be member of,or
contribute  to, the organi tlon, sball be dlszogarded for that
purposg.

Apart frem the bTO&dCJbtln“ organlsﬂtlons, other institu-.
tions qualify for the alloca tion of trensmission time (by the
Exzeutive), in particulcr prospective broadcasting crganisations, .
the NOS a3 well as various churches, societices and political

parties which 2im at satisfying certain needs which are not
adequately provided for by programmes of other institutions.

7. The competent Minister fixes the transmission time for radio
and television respectively and distributes it among the broad-

casting organisations, after deduction of the transmission time

allocated to the L0OS, the prospective broadcasting organisations
and the above- mentloned institutions.

For the purpose ef alotrlbutlng transml silon time,broadcasting
organisations are clagsified in three groupns according to
number of holders of radio and televisions licences_registered
with them as members or contributors. This number is - assessed
by means of periodical official surveys. Organisations of the
first group are =zllocated a tTaHSMlSulOU time which is superior
“to that of the mecond (UIODOTthD' :1) and of the third group
(proportion: %:1).

There are eight broadcasting organisations, at present
rﬁpresentlng the mwaor sactions of which Netherlands society
is composed, viz the General Radio qTOQdC‘SUWPE Crganisation
(flgemoenc Ve “onlwlng "Radio Omroep!-AVR0), the Netherlands -
‘Protestant Hadio- Broadcasting Urganisation \NﬂdcrlandSﬂ Christell]
Radio Vereniging-NCRV), the Roman Catholic Broadcasting Orga-
nisation (Katholieke n¢d10 Omroep-KRO), +the Worksrs' Radlo
Amateurs Brozdecasting Organisation (Vereniging van Arbeider
Radio Amateurs-VARA), the Liberal ProtcutanL Broadcastin
Organisation (Vrijzinnige Protestantse -Radio Omroep-VPRO), the
Television snd Radio Bgoadcgsthg Foundation {Televisie en Radio
Omroep Stichting-TROS), % he  Evangelical Broadcasting Organl—
Sation LFvangollschc Omroep-E0) and Radic Veronica. :

The position they occupy in the broaddasting systém is
determined by their membership. '
e/.



8. Broadcosting organisstions and prospective broadeasting
organisations naving been given braensmission tiwme cooperate
within the Wetherlands Breodcasting Foundation (NOS)
The 1i0s 1s - man by an evecutive counittee consisting of one
chairman nominated and appointed by the Crown and members
vhose number is to be determined‘by the Minister. Half (of)
ne mewbers are selected by the broadcasting organisations.
The others are eppointed by the Crown or the Hiniston.

The IVO° acts as a coordinating body, with the proviso
sthat it shall not concern itself in any way with the preparation
and cowposiftion of the progremmes of the variocus organisations.
Under the Broadcasting Act (Art. 10) the latter are authorised
te determine the form and content of theilr transmissions them—
selves, responsibility for what has been broadcast resting

entirely 2nd solely with the orgonisations in gquesticn. -

The ¥08 jig - also respensible for featuring Jjoint
prograzmes for which it is granted time of its ovm. It is
likewldse entrusted with, inter alia, cXchanges with foreign

countries, the establishment, maintenance, adnministration and
regulation of the use of radioc and television studios. In
this connection, it should be noted that studios shall be
established only insofar as the brocdcasting orgenisations
fell to provide them.

The ¥ 0SS resources censisgt of an initial capital and
varlous public subsidies, ' :

9. Under Art. 58 of the Broadcasting &ct, "institutions to
which broadcasting time has been allocated will receive from
(the) Minister an allowance that is cgual to the  total of their
expenditure directiy related to brozdecasting, as far as. this
expenditure has been approved by him'. Although no detailed
submission wag made by either parties on this point, 1t appears
thet droadcasiing i3 not wholly financed by public funds der1v1ng
from the licence fecg and frowm the yields of television
advertising. DBroadcasting organisations would therefore need thg
profits from the subscriptions to their programme magazires for
their brozdeasting activities,

P%6érdnmo data

5} Making-up and publicabion of lists of "Radio and Teclevision

10. Under Art., 23 of the Broadcasting Lct, combined with Arts. 13
“to 16 of the Broadcasting Decree, the broadcasting organisations
are required to make avsilable to the MNOS lists of tho '
programme which they propose to broazdcast.  Such lists are .
normally sent to . the W03 about -three weeks priocr to  the date
of the broadcast in cuestion, Trc 05 adds its own prograume
ligts and sends the compilation to cach of the broadcasting
orgaunisations, which are then entitled to publish it, though
cnly in their programme magazines. The hreadcasting

| | /.
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organisations may not publlsh the complete programme as
compiled by the NOS in any other paper. The NOS being

the intermediary, way not grant the right of publication of the
-1lists of the broesdeasting organisations $o anyone but the
broadcasiing organlsatlouq thewselves.  However, the NO3 prepares

a short summary of the lists submitted to it dnﬂ sends it to

the Netherlandés DLailly Hew spaper Publishers' Association

(Nederlandse Daghladen) and to the Neétheorlands NCWQpapeL Publishers!
A¢sociation (Nederlandse Fieuwsbladen) for publication in the dq&;y
and other newspapers (i.e. those appeavlnﬂ at least three +1we

g veek) published in the Netherlands, Similar summarlon,
Fransiated when: hooe”serx, are gent to @ number of foreign
broadcasting orsgenisations on a basis of reciprocity, for
publication "in The'ip progranme magazines.  They are.also'Sent to
~editors of papers published abroad o

11. Art. 22 of the 1967 Broadcasting Act prOVldCS that _EE
Zreproduction or publication of Jlists or other statements of |

Those programmes otherwise than on behalf or with the anthorisation®
of the NCS congtlitutes a breach of cqpyrlgbf and optalld 01v11

liability

The law thus generally confirms the previous jurisprudence
of the uupreme-uourt {Hoge Read). In a deccision of 25 June 1965,
the court had held that, undcr the Copyright Act the Central
- Buregau {(wow NOS) but not the broadcasting corporation, owned @
copyright in the compilations concerned although these were not |
of & personal character, The copyright to a text lacking porsonal
character could, in the opinion of the Supreme Court, bc,
violated not only by a 11tbral reproﬁuculen of the toxt but. alse
by & translation of that ftext or by a reproduction of thé toxt.
'in a revised forwm, provided that the modifications made in the
text were not too far- -reaching. However, under Art., 22 of the
1967 Broadcasting Act the burden of proof is placed on the
prublisher that a par+1cu¢ar publication is not derived frbm a
- protected work

B. The pa rtlcul s 0f the case

- 12. On 28 October 1969 fthe aprlicant petitioned the NOS *bh a
requesy that either all »nrogranme date be made avaliablb for
publication in its “general intcrest wmagazine", or, al Lternatively,
that NOS should negotiate to permit the applicaunt to publssl a
"Programme-magazine” on behall of NOS. By a letter of

9 December 19€9 the KOS rejected the Tirst request om the basis
of Arts. 22 and 23 of the 1967 Act and dismissed the alternative
as contrary to thie spirit of Art. 23 of the Lct read in
‘conjunction with Art, 14 of the Royal Décree.

/.
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The applicant regarding the NOS as "an administrative .
organ of the central Government" for the purposes., of Arts. 1
and 2 of the Act for Appeal from Administrative Decrees
(Wet Bercep Administratieve Beschikkingen), lodged an appeal
with the Crown in conformity with the above Appeals Act. The
appeal alleged that Art. 23 of the Broadcasting Act should not
be construed as forbidding NOS to meke available programnme
date to "genecral interest magazines", and that the provisions
of the broadcasting legislation therefore violated Arts. 10
and 14 of the European Convention on Human Rights. The appeal
was declared inadmissible by a Royal Decree dated 8 April
1971 on the grounds that the NUS could not be deemed to be
"an administrative organ of the central Government" as 1t
was not vested with any public authority but was the co-
operation hody of the broadcasting organisations which are
independent legal pexsons created under private law.



III. POINTS AT TSSUR

es arise under Arts. 10 and 14 of the Conwcptlon Thege
g have been invoked by the applicant. comnany and form the
&

ther of its application after the Comnmis clon 's decigsion
ibility of 3? Octohur 1975,
The general p01n%s at issue are as follows:

Under Art. 10 of the Convention

- Vhether or 1ot any restrictions imposcd by the relevant |
legislation in the Netherlands on the publlcatlon of radio
and. television: programme data constltute an interference

by a public authority with the right to freedom of expression,
~which includes freedom to receive and 1mpqrt irnformation,
contrﬂry to ”rt 10 (l) of the Convention?

- If 80, vhgther or net these restrictions are Justlflcd
under para. (2) of this article as being formalities,
,condltlong or regtrictions prescribed by law and nucessary
in a demceratic society or the protection of rights of '
others. -

Under Art, 14, .read in conjunction with Art. 10 of the
@OHJL;ElOJ : ‘ g

- “aotnﬂr or not- qny distinction ig made in the relevant _
broadcauulng legislation betwcen Dutch Ygeneral interest
ragazines” the one hand, and the bro\dbustin organisations,

- Dutch Met«rﬁmxpc*‘.~ appearing dolly o1 at lecast threc times |
a week, as well as foreign "genor%l lntcrest magazines" -om
the other hand? '

-~ If so, whether .or not there is an obacoflve and raqsonuble
auutlfLCﬁtﬂov for. such dlStlDCtlon in that:

i. - th +C distinction pursucha”1eg1t1mateiaim;-aﬁd
il. the relationship of proportionm]itv'betweﬁh‘ﬁhe

‘means employed and the alm $o be realised is
not unreasonablc°
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IV, SUBMISSIONS OF THE PARTIES

A. As To Axt. 10 (1) of the Convention

1) OIlEiEw_“EEPEEEEEQEE“E&_zﬁg_éEplé&EEE.

14, The applicant first dealt with the quesbtlon whether or not
the complete radio and television programme data were "information”
~within the meaning of Art. 10 (1) of the Convention and ‘Teplied

to this gquestion in the affirmative. It maintained that such
data were clezrly "information' within the ordinary meaning of
the word and the Commission should so interpret the term taking

1t in its widest sens Referring to the definition given to

the ternm “ﬂrfo“mgtlon" by several legal authorities, the applicant
submitted that programue data were news of a general interest . to
the public at large and of such a nature that the public should

be in & position to receive, and the presg to publish, this news
freely. ‘

15. The applicant next submitted that the alleged creation by
law of ‘an exclusive right to publish these data constituted
"interferonce by puhllc suthority" with the right to receive and

impart these data within the meaning of Art. 10 (1) of the
Convention. : - '

16. On the question of "interference'" the appllcant con51dered
that the respondent Government had admitted that the relévant
broadcasting legislation created, and conferred on the broad-
asting orgsnisations, an exclusive right to publisgh the complete .
programme data in their Programie nagazines. It maintained that
the legislation therefore interfered with the freedom .of the
public to receive these data, as it could only inform itself fully
and well in advarce about such important "news" as radio and
television programmes by subscribing to, or buying single copies
of, s programme magazine published by one of the b voadcasbing
organisations Noreover, this prevented the public from bulng
edvised 1mmart¢allJ on the forthﬂomlrg Progranmes.

17. The applicant further maintained that the 1ng1ulat10n
concerned alqo interfersd with the freedom of the press to_ impart
those daba, mecaning to transmit then by press publication. Indeed,
the protection of the right fto freedom of expressicn, including
the freedom to "hold opinions", reflected the clagsical idea that
in a truly democratic soclety every individual should be free to -
Lold and express opinions without running the risk of being pro-
secuted on.a criminal charge. From this had emerged ahothe;

freedon, namely the freedom of the media to dlssevlnat information,

N2
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It had been recognised in the jurisprudence of the German
FPederal Constitutional Court that, for a democracy, free
public discussion of subjects of general importance was an
essential requirement and that it was a prerequisite for
such discugsion to make all relevant data freely and
generally available (1). The same idea had been eypressed
by various participants at the Symposium of Human Rights
and lMass Communications organised by the Consultative.
Assembly of the Council of Europe, with the assistance of
the Federal Government of Austria, at Salgburg on © o

12 September 1968. The applicant company concluded that it
was this fundamental freedom, particularly of the '
communication media, to disseminate information that was
protected by the second sentence of para. (1) of Art. 10.

- 18. Anong these media the press held a special position
vis-a-vis radio and television whose powerful means of
-influencing the masses had to be counterweighed by a free
and widely diversified press enjoying financial and
economic independence. This difference between the press
on the one hand and radio and television on the other was
recognised by the last sentence of Art. 10 (1) of +the _
Convention allowing a system of licensing by the State for-
radio and television but not for the press. It followed
that an interference with the freedom of the press was -
all the more cerious and disquieting when the information
in question concerned radio and television programmes.

19. The applicant next dealt with the question whebher
such interference was "by public authority" within the
meaning of Arv. 10 (1) which it also answered in the
affirmative. It suggested that both the wording and the
spirit of that provision called for a broad construction of
the term '"public authority" in the sense that it comprised
not only the executive branches of the government bulb alse
the judiciary and the legislative. The applicant submitted
that, in the present case, the interference complained of had
begun with the Supreme Court's interpretaticén of Art. 10 of
the Netherlands Copyright Act and, at any rate, had been
‘accomplished by the said broadcasting legislation of 1967
and 1969. o : - .

. -/'

(1) Decisions of the Federal Constitutional Court of
' 25 dJapuary 1961 and % Octover 1969, published in
BVerfGE 12, p. 125 and VJIW 1970, p. 235 respectively.
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2) Furtper submiscions by the applicant
20, In its further submissions of 21 January 1975, the applicant
compeny repeated their original submissions and expanded on the
argunent quoting from variocus Dutch and other legal writings on

~the gquestion of copyright end unfalr competition. Tt also subnitted
various exhibits in support of their claim. In substance, the
applicant company maintained that 4rt. 22 of the Broadcasting Act
was meant to confer and indeed eonferred on the Broadcasting
Organigations an exclusive right 4o publish the programme data.
Indeed Art, 22 not only prohibited publication of lists containing
the programme dnta but condemmed any publication of programme

data as such. The sgpecial protection thus afforded to-the vrogramme
magazines would go far beyond normal copyright data, end combined
with the cnus probandi provision, did in fact create an

exclusive rignt of publication, DlNoreover this assertion might

be proved from the parliamentary history of Art, 22 of the
Broadcasting Act and from various statements by the Government.

21, The apvlicant next dealt with the question whether the
freedomr to receive information had heen interfered with., It
maintained its previous argument that the Dutch Tublic ceuld

only infeorm itself Tully mnd well ir advance about such Iimportant
news, by subscrining to, or buying single copies cf, 2 programme
nagazine, : :

22. Turnizg to the freedom to impart information, the applicant
submitted that Thiz included the right to transmit such informa-
tion by press-publigation. 4 serious interference with that
freedom should be Found in the present case, since the press

was barred from publishing the complete radio and television
DEOLTBMMES, :

In this respect, the applicant added that the question
whether Article 10 (1 inciuded for anyone, or at least for the
press, a right %o obtain information or at least such basic
information as progremme data, was immaterial for the present
case, It nevertheless maintained that the very fact that the
breadcasting programme data were not only information within the
meaning of Article 10 (1) but, moreovsr, news with a very high’
"news value", invcelved that to interferée with the freedom to
receive and/or to inpart these data did constitute a very serious
infringement of the frecedom set forth in the Convention, which,
it ever, could only ve Jjustified by weighty reasons. o

23. The applicant next refuted the Govermuent's allegaticn that
the impossibility to publish the data were not attridvutable to

the Broadcasting Act but to the broadcasting organisationg’

refusal to give vermission to pubvlish these data, for which

refusal the Governmment covld not be held responsible. In this
connection, it first maintained that Art. 22 of the Act seemed

to imply that Thie authorisation to publish any programme data
night only be given by the NIS and not by the individual broad-
cagting orgenisations., It wouwld zlso follow from Axt, 23,

read in the light of its parliamentary history, that programme

data may only be published in specialised programpe magazinecs, ,
Congequently, no one, neither the 0S8, ner the corporations vhenmselves



might give permission for publication clsewhers. In any event,
the corperations did not, of}courge,_want to communicate tnelr;-
programmes and had a very monopolistizc attitude.- Therefgrei;ln
switching.the burden of proof as to the "free news-gathering™,
the Act had in fact gronted them a more casily enforceable _
‘monopoly to programme data and curtailed the frecdom to receive
and impart informatilon. : o

24, . The ahblicant'finally argued that vhe Act constituted an
interference by the legislature, which should be scen as a
"public authority'for. the purpose of Article 10 (1).

%) . Oripinal submissions by the respondent Goverpment

It P -y oy A — WA (ot oy e ot

25.  The respondent Government submitted in the first place that
it could only hc held to be involved insofar as the situation .
complained -of was dependent on legislation now in force in the
Netherlands. The legislation in question defined the limits
within which those concerned had a certain latitude to decide
for themselves,. . Thus.the. concrete situation complained of was
decisively affected by the decisiops which private organisations
irdependent of the Government, guch as the broadcasting organi-
sations .and the NOS, had taken. For these the Government could
not vbe held responsible, ' : .

26. As regards the purposc of the application, the Government
subnitted that they failed to sece the distinction drawn by the
applicant .when it maintained that it had not requested the
Government in this application to take measurcs whereby the
complete progromme data were made available to the applicant .

for publication ,but only to take such measurss as would ensure

that these data would bacome ‘available to the applicant for ,
publication. The Netherlands law did not say that publication
of the complete progroume datd by parties other than the ‘broad- -
casting organisations was unlawful, but only that copying. of the :
lists containing the programme data without permission was unlawful.
If each of the broadcasting organisations gave the applicant -
permission to publish its list of programme date, their publication
by the applicant would not be unlawful, and the law did not prevent
the broadecasting organisation: from giving this permissiom. The
applicant could therefore only mean that the respondent Government
should take such measures as to require. the broadcasting organi- -
sations or the NOS8 to give the lists of programme data to the ..

- applicant for publication. Conseguently, the applicant secmed

-to read into Art. 10 of the Conventionthc right to .obtain informa—

~ tion from others who did not want - to give it. ' ' -
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27. However, the Convention did not establish such a right.
The applicant, realising the difficulty of its argument

was trying to make a distinction between different kinds of
information and different kinds of persons or organisations .
secking information by 2rguing that programme data were news
of such considerable intcerest to the public that the public
ghould be in & positiorn to receive this news freely and that
the prese shcould be in a position to publish it freely. This
argument agsin wes based on the assumption that there was
epecial informatlon which was of such a nature that a person
or organitsation pcossessing it was obliged to iwpart it when
asked to do so, and the press had the right to obtairn this
information upon reguest. This assumption. certainly found no
basis in the Convention which did not distinguish between
information of a morc or less general interest, nor 4id it
confer special rights upon the press. Art. 10 (1) of the
Convention secured the right to receive and impart information
without interference by public authority which meant that public
- avthority. should not raise a barriexr bebtween one person who
wished to impart information and ancther person who wished to
receive it, unless para. (2) of Art. 10 permitted public
authority to do s50s The Convention, howecver, in no way
infringed upon the freedem of expression of anyone possessing
information, which incliuded the right to non-expression, cr to
releasing the information as one. saw fit.

28. The Netherlands Government added that they did not wigh

to deny the importance of the vress in gencral, including
weekly magazines, for the distribution of ideas and information
to the public.. This 4id not mean, however, that the press had
a special right to obtain information from persons who, like
vhe broadcasting organisations, did not wish to reveal it or
whe only wished to reveal it in the way and at the time of
their own choosing. : ' -

29, Furthermore, the Government denied that the broadcasting
organisations had been granted an exclusive right to publish
the couplete programme data. The applicant followed a rather
gimplistic reasoning when it deduced the granting of such
exclusive right from the fact that it was in practice not in
a2 position to publish the lists containing the complete
programme data of the broadcasting orguniszations.

In this connection the Government subnitted that the -
following three phases in the process of preparing and publishing
the lists containing the complete programme data of the broad-
casting organisatiocns should be borne in mind: - : :

During Phesc T each broadcasting organisation prepared its ouwn
list of the programme items to be broadcast during a glven weelk.
Nothing prevented the broadcasting organisations from furnishing
their own list containing their own programme to the press in
- general, or to the applicant in particular, either free of charge
o against payment. But similarly.neither Netherlands law nor any’
provision of the Convention including Art. 10 compelled tho broad-
casbing organisations so to furnish these lists. ‘

o/
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_ During Phase. IT each broadéasting srgonisetion sent its
list of progroaumc iteme to the NOS which ceolllcted these liste,
added its own lis®t, and sent the cowplete List to each of ths
broadcasting organisations for publication in. their programms
wegazines, but only there. This cxcharge ol lists had boen
initiated long beforc the snactment of fthe Eroadcasting Act on
2 voluntary basis, l.e. by wutuel asgroement bebtween the broad-
cagsting crganisations. Ihe Broadcasting Act ond the Dgcree_
had changed thils situstion to the extent that the broadeasting
organisations wers now obliged to exchange their lists through
the medium of the HCS, This obligation hxd boen created in |
order to give a better strvice to the publi; i .a cougtry with
many broadcasting organisations. It enobled the public vo
obtain all the necessary information on forthcoming radio and
television programmes by buying, or subscribing to, a single
programme magaZine puvlished by one of the crganisations.
Furthermore, this obligotion constituted o liwitation on the
right of each broadcagting organisation to dispose of its own
list at its own volition. Cn the other hand, cach organisation
was entitled to publish the lists of the other organisations only
in its programme mogazine end not in any other paper, nor should
1t grant anyonc else the right to publish the -couplete lists.
- The same restriction applicd to the NOS with one oxception,
nawely that it should issue a short summary of the lists to
the daily newspapers and those appearing at least three times
a week, and that it could also scnd abridged lists, for repro-
duction. and publication, to foreign broadcosting organisations
and to fthe :zditors of papers published abread.

Phase IIT hegan when thé broadecstirg orparisations had
published their programme magazines. OUnce thesce had becn -
“published, cveryonc including the applicent had cognisance of the
complete list of yrogrumme data for the week to come. However,
nobody was allowed under the law to copy the lists for publication
and reproducticn. icetion 22 of the Broadcasting Act protectsd
the copyright of the brozdeasting organisations to their compiled
or published lists of programme data, and such protection was the
norm2l protection afforded to the author against the exploitation
of his work by others. ' '

g
C

50. In this connection the Government meintained that the.
vritten list of programme data, compilcd or published by a
broadeasting organisation, waz the. finsl result of the creative
effort of such organisation to compose an athmctive sequence of
-a_variety of items to be broadcast, taking into consideration the
alternating .broadcasting times and programmes of the other orgas
nisations; it was thercfore cntitled %o copyrisht protection
in the same way as any othor protected worlk. It was improper
for other persons to exploit for their own commercial gain and
without consent these:lists which were of great value to the
broadcasting organisations, and the law Justly prohibited it.

/e
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In this respect it wns immaterial wbether the protection

egalnst copying and-pu011u1o10n without the consent of the
avthor of any writing, even though the writing whs not a work

cf art in the sense of being the product of a creative intellect,
was based (as in some countries)} on the law of torts, or- (as

in the Nethur}and@) onn the Ilaw of copyright. VWhat was important
was that, in one way or another, it bnd been generally 3cceptod
that nobodv should nrofit from thn results of another perbon 8
efforts without that person's consent.

R The Government submittod that, for th se reasonsz, there
was, in the present case, c¢learly no interference with the right
ta freedom of expression within the wmeaning of axt. 10 (l) of
the Convention. :

) Purtne“ sutmissions by the respondent Govermmenty

32, In their further submissions of 23 June 1975, the Government
Tirst took notc of the explicit statement by the applicant that
the purpose of the applicaetion was not to hold that Article 10

of the Convenbtion imposed on the broadcasting orgznisations .

an obligation to meke the complete programme data available

to the =2ditors of the general interest nagazines.

zz, They then argued that the = pplicant coupany wishing to

publish the COﬂp¢OLL pregramme datza of all the corporations

could do go by four different methods listed below, and dealt

with the question whether the avpllcht company was provented oy -
Netherlands law from publishing the dJdata obtainzd by thece methods
and,it so,.”netqc“ that would bonstitute a breacin ol tie Convention.

B, Metho a: The applicant company could ask the corporations
uO furnish It with the programme data of cach of them and obtain
from them permission to publish these data. Howgver, the
applicant had failed to show that he had tried this method:
ﬁt had only asked permission from the NOS which eventually refused.
Snyway, there could be no quastion of a breach of the Convention,.
since none of tne corporabions was obligaed to furnigh the appli-
cant with the programme data.

35, Method b: The applicant company could publish a list
ehi programmﬁ data by itself, from data obtzined after intsnsive
research by free BOWS@&tP“”ngn There is no menopoly on-data.
The only thing fthat could be required of the applicant company
by the corporations would be an explanation ag o how the data
had been obtained, prov1ng that they had not been copied from a
list or other stﬂtemont of progrozmes compiled by, or on :
instruction from, any broadcnsting organisation. Indeed the
Act had nolt changed the protection of such writings without a-
personal character aguinst the act of taking over their contents
by mere copying; it had only shifted the burdon of proof.

e



Tn the Government's opinion, nublication of lists of programme
data, even when couplete, were not unlawful, if these lists
had been compiled by freec newsgathering. Any other
inverpretation of Arts. 22 and 2% by the applicant coumpany
would not be correct and would find no suppori in any decision
of a Dutch court, since the question had never Peen ralsed in
court. The applicant company should have sought a decision
by a Dutch court before petitvioning the Commission.

36. Method c: The applicant company could obtain the lists
of programmc data egainst the wish of the corporations or the
NOS and copy them. Having regard to the fact That the applicant
did not allege a right to obtain the lists from the broadeasting
organisarloau or the NOS against their wish, the Govermment

felt 1C superiluous to argue at length that a douwestic law
declaring unlawinl such a way of obteining lists of prosramme
data for the purpvose of copying and publishing thewm, did notb
congtitute a breach of Art. 1O of the Convention.

)7 Method d: The appllcan* could copy the comnWeuo Ligt

5
of programme data which have already been Dubl¢0bed in the
programre -magazines of the broadcasting organisations.

the orbit of ‘Art. 22 of

such a method would fall in 2
the matter as.a matter of

i
the Broadecasting Act which Ieet
copyright. :

"G-
o
w

The Gove*nment'maiﬁ"aineu that the written list of :
pregramme data embodied the creative effort of the broadcasting
organisations concerned and deserved copyright protection. But
even 1i this prouecFlon should not be termed copyright _
protection as unat Term is Lntevnatlonallj understoo&, 1t was
a valid form oi protection of the resulis of the efforts of
“the broadecasting oruapl ations against exploitation by others
in ocher words, a specific part of the law of toris.

53.
1ndee

=
pj

Government then submitvted that.the corporations had
n interest in retaining the right of publication of
ists of programme dava in thelr own progranue mauuzines.
ey had an interest in a large circulation of their

magazines, they feared that this- cireculation would be
considerably reduvced if other weekly magazines were LO
publish their complete lists of programme data. In that case,
‘these other weekly magazines would be preying on the efforts
of the broadcasting organisatlonu.

2o l-'3

fhere was now a general idea, embodied in particular in
national laws on unfair competition, that in certain circumstances
it was undesirable that the fruits of the efforts of one snpould
be turned into a profit by another.

o/



The vroducts of the exertions of a person were protected
azainst exploitation by others in those cases where the legis-
lature judged the lanterests of the originator in-expleiting
the product of his cxertions himself to outwcigh the interests
of others in using it for their own profit, and only .in .so far
as the legislatur judged this to be necessary for a sufficient
protection of The intecrests of the originator. Thus the legis-
letire struck a balance bebween the conflicting interests. The
point of balance was not always the soame in the different
denocratic sdecietics. In the Govermment's oninion, the Conven- -
tion did not attempt to prescribe how the national legislature
should strike the balance, but referred to the proetection of
the "rights of others" as extended by the domestic law of the
- States Party to the Convention, . :

79, The Goverevment maintained tnat the quection whether the
appiicant comnany was allowed to publish the data could not be
geparated frow the guestion how it would obtain thesc data.
There were now two methods (a and b) whereby the applicant could
obtain the data and publish them without any interference by

the Dutch law. lethods ¢ and 4 were indeed prevented by the |

- law of the Retherlands but it had been domonstrated that this

did not constitute o breach of the Convention, - :

B.  Ag to Article 10 (2) of the Convention

1) Applicant's original submission

40, Turning to the question whether c¢r not the restrictions -
imposed were justified under Art. 10 (2) of the Convention the
apnlicant submitted thet although the High Contracting Purties
had a certain rargin of appreciation in determining the limits
ol the rights nretected by para. (1), the Coumission had the
duty to control thether these limits have been yespected. In
thiz comnection the Commission should bear in mind not only the
extent of such limits, but also their aim, since under Art. 18
of the Convention restrictions shall not be applied for any
purpose other than those for which they have been prescribed -
(cf.- application To. 753/6C, Yearbook 3, p. %18).' The applicant
submitted that the common purpose of the restrictions under
digcussion was to prevent an abuse of the freedom of expression, -
but thet in the present case, the purpose of the interference
complained of was net Lo prevert such an abuse, but mercly to
strengthen the position of the broadcasting organisations by
granting them a "monopoly" for publishing the prograumme data. .
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rostniction on thc
right. to freedow of exprecsion must, in accordance with .
para. (2) of Arxt. 20, be "proscribed by lauw" The term “law"
was meant to be an Lnuctﬂcnt of the 1&-1 11u1ro hoaving consciously
and cvnaglontlous7y balanced the right to freedom of oxpression
against other intcerests. However, the NWetherlands broadcasting
legiglation 4did not mest that reguirenmznt. . The preparatory
works showed that the legisleture, far from congsciously and con~
scientiously balancing thoe conflicting intercstog pcr31stc 61y
refused Yo acknowledge sven tThe posgibility that the provisions'
regarding the exclusive right ve programme data aight be conceived
2s a restriction on thoe right to freedem of expression within the
meaning of Art. 10 of the Convention.

61, In the epplicant's CubTiSSiOﬁ, ANY

p,  Furthermore, it was true that the right to freedom of
expression under Art., 10 was limited by the nccessity to protect
the "rights of others", and thc ﬂeopondoqt Government had invoked
this restriction by al1e€11g that the provisions of the broad:
casting. legislation gomplqﬂnod of were necessary for the protection
of the rights of the broadcasting organisationg. However, any

such right of the broadcasting orpanl satlons had not nev 1ously
existed but had only been created 1n the said legislation. - What
had existed before had been certain "intercsts' of the broadcasting
organicaticns, 1 mel“ to compete among themsclves by means of ‘
their programme n 1ngazines w1thout'@nmk to fear competition from
the "goneral 1ntcrvo% magazines', and this had becn the reason for

+the Buprems Court's cxten ive interprotation of the Copyright Act

of which thc ﬂnhll rant was also complaining. Thus, the frcedom

to impart the Cﬂnplcto rodic and television programme data had not
been restricted for the protection of the existing rights of the
broadcasting organisations but an exclusive right had been created
with the effect that the {recdem of expression of anybody clse, in

particular of the cditers of ”guncral interest magazines'", had been
nUﬁDreo sed.

43, In this context the question arosc whether under Art. 10 (2)
of the Convention the 19@1u1qtur' uas of couplute Liberty to
limit the freedem of oxpression proteeted by para. (1) by the
necessity to protect any rights of others or only those which are
g0 fundamental that they are also protected by the Convention. In
the apleccnt'e submisgzion only the latter limitation was permitted
under the Convention. It explained that, when including restrice.
tions on the exercise of the rlghto and frcedoms set forth in the
Convention in ordex o protect the rights of others, the drafters
probably had in wind “Gﬂl]lctq of rights (ef. Taowcett, The Appli-
cation of the Eurcperm Couvenbtion on Hunan Rights, 19C9 P. 26) .
and it was. cleﬂﬂ that in such confliets the rights and freodomﬂ set

 forth irn the Conveation could conceivably vield only to rights of

the gsame rank and importance, namely %o rights and frecdoms whieh -
were equally protected by *hu Convention. - Furthermore, to hold
otherwise would open the door Lo the legliglature arbitrarily to
restrict the cight to frecdom of exprezsion, the only limitation
then having to be found in the words "necps sary in a demecceratic
soclety".

/e
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44, As to the concept of "necessary in a democratic society",
the applicant subritted that the ziranting of an absolute or.
exclusive right to "news” such as radio and television programme-
date to a limi ted group, or the creation of a lezal gituation which
for 21l practical purposes was egual to the fT"ﬂtln” of such an.
exclusxwe ‘right, amocunted to gruntlau an unjustified and
wreasongble pr1vx1egm contrary to the has ic re auirements of a
democratic scciety. Dloreover, considering the variocus -dis-. =
criminatory clements in the broedoasting 1c€islation or. the
Supteme Court's 1u1lsp"udcnce complained of, it was clear that
the restrictions imposed on the liﬂh to frﬁﬂdow 0%r expression

in the preserb case could not be revaraed 25 heing “neccssary in
s democratic soclety™", It R inconceivable that discriminztion
could ever ke regarded 86 pecessary 1in o democratic gOClGuy

In thiz connection the anslicont also referred to its “ubm1551ons
wmder Art, 14 oi the Conv ntion.

45 The awcplicant concluded that, for these reésons, the.
respondent Government could nob recly on Art. 10 (2) of the Con-

ventlon as justiricetion for the interierence with the right to
freedom of cxpression under Art. 10.(1). :

2). Applicant!s further supmissions

45, The applicant :epeated that the Governnment should

not be allowed the vrotection of para. (2) of Art. 10 because
the interference with the frecdom of expression ;nid dovm in

Arts. 22 and 2% of the Broadcazsting Act had been vassed by the
eﬂlsldture, wnder pressurce of the broadcasting OrgdﬂlSdulOﬂu,

-for the sole pu*pose oi strenzthaning the nunmerical position of
these organisations with ro*aﬁd to the allocation of broad- -
notzn tlmu. '

47, The applLCdn company renroduced its previous argumentation.
28 %o the Hrozdcasting act and its %aalifAcatlon as "lawi under
CArt. 10(2) - _

It also relterated its understonding ol the Lowcbp%”of
"rights of others” under that provision, namely that these rights
‘only concern the rights and freedoms set forth in the Convep+1on.

48, -The applicant company further developed its ¢ ubmissions af
to the concept of "mecessary in & democratic uonlety” I+t
accepted that, in aootrwc+o, the law of copyright and the law of
unfair competition might bc said Yo impoge restrictions on the
ireedom of expression vihich are-”nQCLQQG ry in a democratic
society". -
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deemed necesss o3 A irs JNON QUTOLLC ¢ society., In this connecctlion,
the applicant cor“ghy referred S0 its submissions under Azxt. 14
that the cxelusive right or menopoly te the data conferred on
the cerporations coulu find no juSElfLLuilOﬂ in either the
pringciples of the law of copyrisht, oy thoce of.the,law of

thet such a right could

unfeir competition., It gleo
wlt._uit Ve JPLso“” rut forverd

‘not be justificd by any of the

by the Government if.e. Tha?t & corpeorations would mewd The
returns of thceir oncraticn of dyogromme n:gazlnes foy thelr
broadcasting activities aud thet Ency would wnewed their programne
megazines in ovder to reerult now members and Lo maintein their
ties with their membors o ' : '

49, The applicant company alec drew abtention to tuc faet that
in none of the sigrnoatory DJhtos of tihe Convention therc existed
a right of a breadeasting orgenisstion that misht be compared
with thet which the Hetheristdas have. conforred upon their broad-

casting orgenicoutions. Sverywhere, but in the United Hingdom
aird Cyprus, the rrecz were freoc o publish radio and tolevision -
programie data. This wmere Foot proved, in the applicent's

opinion, thut even o limited ?rOLuCulOﬂ of these dats could not
bz said %o be'nccsssary in s o dowmocratic soclotiy,

50, The gpplicant company flan]y‘struﬂmod that in view of the
various QlSLrlJLEdtorJ ciements by which they werce charactericed
Arts. 22 and 2% of the Brosdorsting Act could even less be
deeried necessary it o dcenoccratic: OOUAQty; ' o

5) OIlf’:eg}_.%y9‘@35&1013:_..ex_Ehg_r_e.ﬁeer_@ggt Government
51, The Government agein swomitted that there wag, in the
present case, nNo 1nter1eveace with the right to Iz reedon of
expression within the mezning of Art. 10 (1) of %he Convention.

_ Nevertheless, even zsswaing That thore had been such an
Interference it wac in their owinion justified in accordance withn
the terms of para, .(2) of art. 10 as belng prescribed by lakh and
necespary in a democratic socisty Tox tha pretection of the
rights of others, '

) .ts‘

52. The Governmalt submittfd thes 1T wes not true thot the

m’“hLS oi‘omhe which wlg Jus ulij an interferencce with the
frecedom of LXPTC‘“lOH wdor ﬂ;u 10 {Z} of +the Convention were

only those‘Aundﬂmeqtdl rightz which awe also protected by the
Convention, C " _

e
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In contradistinetion to Amt. 17, Art. 10 (2) of the Convention

4id not specify these rights but left them to be defined by the
domestic law of the Contracting States, and undér the Commission's
control as to whethcr or not 2 specific national law kept -
within the liwmits set by Art. 10 (2). In the Government's
subnission, the broadcasting legislation afforded protection

to the broadcasting organisations against the exploitation by
others of Ttheir lists confaining the complete programme data

of the brosdcasts and clearly did not excecoed the limits set. by
Lrt, 10 (2) of the Conventior for the protection of rights of .
others. ' ‘

53, Nox wag there any merit in the applicant's argunent that

[
this protection was not "prescribed by law' in the sonse of

S .
para. (2) ¢f Art. 10 because Parliamcn® when passing the Broad-
casting Act had allegedly failed to balance the right of freedon
ol cxpression against the interests of the broadeasting crganisa-
tions.. In the first place, it was noet for the Commission to
supervise, or judge upon, the proper functicning of the legis-
Zabure and to rule upon the duestion whether or not the legis-
lature had duly congidered all elements in a matter before passing
legislation. The Commission was only concerned with the provisions
of the Coavention, and "law" within the meaning of Art. 10 (2) of
the Convention was that which had becn passed as such in accord-
- ance with the constitutional rules of the State in ouestiom.

54. TIn the sccond place, it was simply not true that Parliament
had not balanced the respective rights and frecdoms concerned.

It nad paid very much attention to theze matters but had judged

it right, and in no way inconsistent with Art. 10 of the Convention,
that the broadeasting organisations should not be obliiged to

permit publication of the completc progremme data by the press

in general and the weekly magazines in pavrticular owing to the
importance attached by thne broadcasting organisatiocrs to the
publicaticn of these ddta in their owm programme mogazines.

4) Further submiss
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55. The Government did not elaborate their arguments on this
point in their further written submissicns. ‘
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C. _As to Article 14, in conjunction with Article 10,

-———---——-—..-.—--_ e e e S e s Pt et

1)  Applicant's orlflnal subnissions

56, The_appliéaht-submitted {irst that o dlstinction was made
by the cvplicable law bebtween the editors of "nrogramnme

- magazines" on the one hadd, and the edifors of "genera

interest magazines" on the othoer with regard to the publication
of the complete progranne- d;uun_ This distinction had no
objective and reasonable justification and wag therefore
contrary to Art. 14 of the Convention read in conjucntion wiith .
Art. lO o '

57. In the applicant’s opinion it emerged clearly, both

" from the preparatory works to the broadcast*r‘ leglslation'and
from the text of that legislation itself, espe01all frow

LApts. ‘14 and 15 ol the Broadcasting Dmcree, that the creation
and bestowal upon the broadcasting organisations of the -
exclusive right to bubllsh programue data was particularly
aimed at the editors of "general interest magazines". The
right ¢f the publishers of. "general interest mdg&&lﬁ@“" to .
dmpart information had Wlliﬂily been suppressed by the respondent
Goverpment on-no other ground than that their mdgazines were -
competitive with the "programme magazines". The Government
had thus secured the enjoyment of uhe right to freedom of

. expression to one group at the expense of ancther group who
for all material purposes were both in the same poulhlono It
wags a fundamentol. rule of justice that equals should be- '
treated equally, and the violation of this rule with re spect
to the protection of the rights end freedoms set forth in the
Convention was dlscxﬂmlnatlon within the meaning of Art. 14.

58. This Jlfferenulatlon could only be excused if it had an
~objective and reasonable Jubtlflcatlon and it wasg incumbent
on the . respondent Government to establish the existence of any
such justification. This the Governwent had failed to do.. In
parulﬂular, they had failed to show that there was a
sufficient link between the factual inequality (on which
the legal inequality was based) and the lezal inequality
itself which wag alleged in the present case. 1iI one comp““ed
~the position of the editors o: "general interest mazazines!
with that of the editors of "prograumne. magaalneﬁ” with respect
to the publication of the complete pr05rammm data, the only
dlfference was that for the former these da vere those
concerning the future activifties of othetrs whllc fox the
latter they were partly data concernLnb thelir own future
act1V1tes, : :

This discrimination was the wore serious because it had
fected the respective competitive positions of the -
programme magazines" and of the "general interest mafazines”.
The. Governmenc had been fully aware of the detrimental effect

e
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produced by the fact that the "programme magarzines” had taken
on the character of "general interest magazines". Accordingly,
i% had incorporated in Art. 20 of the Statutes of the NCS a
provision which was simed at preventing the "prouranme
magaylnes” from assuning the character of "geéneral 1nferegt
magazines", and thisz provision had almost llteraxlv be
included in Art. 14 of the Broadcasting Decree ae dmendpd,- In
spite of these provisicns the “programme megazines’ had
developed in contents and form of D?eqenuat101 into "general
interest magazines" and were no longer the rather dull and
90¢ourleos were data compllations that they had Dcen before
1969,  This was clearly shown by the ad\crtisemenu for
“programme magazines” in the NMetherlands which emphasised the
interesting and varied contents of such mag gazinss and relerred,
in addition, To the couplete vadlo and tblewlslon p¢obramme
data. A further inequality was to bhe seen in sich
advertisements by reason of the fact that the b*oadoa;t:nﬂ
crganisations could advertise 1in thelr allocaltsa JruadCa'“wng
time while the editors of "menerasl interest megszines" had to
pay huge sums to the Advertising Corporation.

&0, Blnally, it was ulscr*mlratory Yo allow for a short
suraary of the programue data to be published in the daily
press, in -accordance with the prov1olon of Section 15 of |
the Broadcas no Decree which had been carefully drafted so as
to exclude the "general interest magazines” which as a rule
were weeklies. : '

51, The applicant concluded that, for these reasons, the
recﬁondpnt Government falled to secure to it the right to
1:eedom of expression without discriminaticn and was therefore
in breach of Art. 14 read in congunctlon.x th Art. 10 of the
Convention.

2}  Applicanmt!s furither submission

&2, The applicant company maintained that the creation and
conferring of an alleged exclusive right %¢ tae (complete)
programne data was gortrary to the dutv of She Netherlands
to. secure the enjoyuent of the right to frezdonw of expression
without discrimination within the - meaning of Axt. 14. :

Tn the applicant’s opinion, bﬂoaacastlug progranne. data
were of public interest. It followed that shey could not be
epl secret but must be published. If thes: data wust be
published, there was no cogent reason whj'tney should be
nubllched by the brousdcasting organisations nnly. . Indeed
when ed tlnpe rrorrdmme maGlen85 the corporaktions did not
act in thelr capacity of broadcasting organLSatlons tut
as other editors of weeklies, their normal and direct
compebitors. Turther Art. 22 of the Broadeasting Act,
edltoru of programme magazines had been secured 2 yOSltLOﬂ
with respect to programme datz which differed essentially from
that of their coupetitors, the editors of other weellies and -
especnally of ﬁeneral interest wagazines. . _ e
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6%, Unless the respondent Government showved sound reaséng
which would: zallow the conclusion that the ﬁfrfercncb WAS
reasongble end Jjustified, it should be qualified ag’
discrimination under Arb. 14 of the Convention.

in thls connevtlon the appllC“QL company submitted Tthat
the three "official" aoons put feriard by the Government in
oréer to justify the dl*forcnce orf trrﬂtmenb under revigy were
not convincing.

G4. a) It should e realised that the cowplete programme
data were itihe reflection of manifold corsultations within
the various Ptroadcasting organisations and within progranme
coordinating committees of the NOS. They were therefore
.not the final vresult ol a creative effort. 7The creative
effort, if any, was aimed at the composition of attractive
-sequences of interesting items to be broadcast. The Y
ligt of vprogrammé data was no wmore than a necessary by-
product which summarisel that cffort. It followed that the
final (lists oi) programue datza did not qualify for any
copyright protection and Section 22.of the Broadcasting Act
did not embouy as the Government contended, the customary
protection of the author against the ewmi01t Tion of hisg
work by others. ‘

Neither wes the wrotection granted by Section 22 of the
Broadcasting Act -justified under the "generally accepted
principle” referred to by the Government, that "one should
net profit without the otheir's consent from the results of
the other's efforts™. ~In the present' cage, the eliorts which.
the Government keep invohing were the efforts aimed at the
composition of a prograume to be broadcaat° In publisghing
the lists of progremme data, the press would not be preying
on those efforte. The only one who righidy could be said to
prey on ‘those efforts would be another brecadcasiing
organisation that vould take over or imitate a particular
sequence of itews to be broadcast by another cowporation.

Turthermore one could not find in the law or practice ,
of the vast majority of the signatory Statez of the Comvention,
any penerally accepted principle that profiting from another's
effort was unlawful. On the contrary, such a rule was only
applﬂcable under special circumstances In support of this

sertion, the applicant quo cd savaial avthorities on
mnetltlon 1aw in the Law of Torts. ' '

65. b) The financial ax gumgnt put forward by the Government
was feiling ftoo. . If it were true that the broadecasting - -
organisations need the -profits they are making on their

- programme magazines for their brosdcasting acm¢v1ues; that
would not austlfJ the creation of an exclusive right in

programme data, because this meant that part of the cogls cf

o/



brogdecasting - an activity which was deemed to be of public
interest - fell upon the editors cf general interest
magazines, which was contrary to the principle of "ezalité
devant les charges publiques'”. The Government failed to
xplain how it had been established that the corporations
would not be able to find the means to cover the costs of
their cffices and administration, if their programme
magazines were to compete on an equal footing with other
weeklies; nor why, 'in that case, their deficits could: not
have been met out of public Funds. The Government als ,
failed to explain why the proposed arrangenent to nmake tne,
date aveilable to all interested Dartlus against reasonable
retribution had not been adopted.

6. <) The shallowness of the last earpgument was evident.
The exclusive right on data conferred on the corporations
rendered affiliation to one of them compulsory for anybody
who wanted to be informed on programmes. This was in full
contradiction with a system built on private corporations, .
Ireely porn out cof private Initiative and carried on through
tﬂb free supoort of their wmembers. :

67. In fact the truz reason why the broadcastlnp
orraulsatlonu had pushed the exclusive right in programme
data through Parlizment was the adoption of the numerical’
criterion as a basis for allocation of broazdcasting time
together with the coupling of wembership and subscription.
That set-up made it all important for the corporatlons to get-
as many subscribers to their prograume magazines as p0551b1e,

68, It was the applicant's submission that neither the :
Mofficial" reasons nor the "true' reason put forward by the
Government constituted an obgectlve and reasonabl "
juqtlficatlon for the difference in treatment beuween eéltors
of general interest wagazines and nrogramme magazines. '
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69. The'respondent Govevnment denied that the applicant had -

been di criminated against within the meaning of Art. 14 of
the nvention by reason of the fact that it was not free

to pnbllvh the complete programmne data whil L& the b¢oadrast1ng
organisations were free to do so. :

70. The Government submitted that the applicant did n0u

telong to any of the groups characterised in Art, 14,

otherwise, but shared with any other person or organisation_'
the position of bheing, in fact, prevented from publishing -

the complete programme data of the broadcasting orgenisations.
In a similar way, everyone but the author was prevented from
publishing his work. Besides, the rule of the Broadcasting
Decree which distinguished between the broadcasting organisations

v
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on the one hand and everyone elsg€ on the other lnsofar as

the publication of these éata was concerned, served a A
reasonable purpose. That purpose was to let the broadcasting
orzanisations enjoy the fruits of their eflforts for thelr

cown malntenance,; and this purposé¢ was realised by a zeasonable
method. It was therefore not discriminatory within the
meaning of Art. ‘14 of the Convention. :

7L. On the other hand, it was true thet ander frv. 15 of the
Broadcasting Decree caily newspapers -and nswspapers appearing
at least three times a week, rcceived f{rom the NOJ a suumary
of the lists of programme data for publication in their papers.
This situation had already existed before the broadcasting - -
‘legislation had come into force and had been ugreed with the
broadcasting organisations. It had then been incorporated in
the broadcesting legislation for the purpose of serving the
public by making accessible the programme data by weans other
- than weekly magazines. From the poilnt of view of public
interest, i1t was not however necéssary to limit the right of
the broadcasting organisation more than was necesssry and to
include also an exception in favour of weekly magazines, '

- particularly "general interest wmagazines". :

72. Finally, insofar as foreign weekly magazines were
concerned, Section 16 of the Broadcasting Decrec siuply:
ensured that programme data could ve exchanged with
broadcasting organisations abroad on a reciprocsl basis.

7%, In no way, therefore, were the "generzl interest
magazines" in the FNetherlands treated in a discriminatory
way contrary to the provisions of Art. 14 of the Convention
read in conjunction with Art. 10,
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74. The Government submitted that the applicant's reasoning .
concerning discrimination relied on the wrongful assertion
that thé broadcasting organisstions and the applicant company
were notaing but competitive publishers of weckly nmagazines
of general interest.  In fact, the broadcasting orgasnisations
were not (mere) publishers of weekly umagazines bub -
published their programme magazines in c¢lose connection

with and in the interest of their principal activities orf
broadcasting. Moreover the applicant's regasoning disregarded
The fact that the brosdecasting organisations generated the
information contained in the lists while the applicant ‘did not.

75. _Thercfore the position of the corporations was not -
similar to that of the applicant company, -80 that there was
no question of discriwination in the wmeaning of Art. 4.

A
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“y. OPINION OF THE COMMISSION

1. As to Arsicle 10 of the Convenvion

76. Art. 10 of the Convention provides:

"l. - Everyonc has the right to freedom of expression.
This right shall include Lreedom to hold opinions and

to receive and impart information and ideas without
interference by public authority  and regaerdless of
frontiezrs. This Artlcle shall not prevent States
from requiring the licensing of broqdca@tlnb, television
or cinema enverpriges. '

2. The exercise of these freedoms, since it carries
with i?v duties and responsibilities, may be subject

to such formalities, conditions, restrictions cr
penalties as are'prescribed by law and are nece sarv

in a democratic society, in the interestis of navionea
security, territorial integrity or pulec safety, Ior _
the prevention of disorder or c¢rime, for the protection
of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosurc of
information rcceived in confidence, or for nalntalnlng
the authority and impartiality of the judiciary.™"

The applicant company has claimed that it was- prevented
by “the relcvant Netherlands broadea sting legislation from
publishing in its weekly magazines the complete programme data
of television and radic droadcasts and that this oonotltute
en unjustified interference with the right frecly to receive
and impart information as gudranteed by Art. 10 of the
Convention, :

78. The respondent Government have donied bthat the leglslatlon
in question interfered in any way with the applicant company's
rights wmder Art., 10. In the alternative, .they have submitted -
that any such intcrference was justificd, wndexr the terms

of para. (2) of that provision, as being necessary in a
democratic society for the protection of he rights of others.

- 78, The 1nfornatlon which the applicant company seeks o

impart in its weekly magazines, are the complete lists of
television and radio programme data, compxled for each week
by the Netherlands Broadcasting Foundation (NO3) on

- information supplied by the various broadcasting orgaenisations.

However, Article 22 of the Broadcasting Act 1967 pr§vides:
"Anj reproduction or publication of lists or other

statements of programme other than on behalf or with
~consent of the Foundation. shall, foxr the purpose
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of liability under civil law, likewise be LeLaraed

as infringements of the conyrlght to any written work
containin g thb‘nrorrawmes for radic or belevision
transmissions’ comﬁiled by, or on instructions from,
broadcasting oxganlsatlonb, prospective broalcgsting
organisations, the Foundation or any other institution’
having obbazined tramsmigsion time, valess it is |
proved that the lnformatlon contained in such lists or
other stétemen has not been obtained directly o
1ndlrnctly rom.any wristen work as, L“f@lf?ﬁ to earllbr
in thls Avtlcle.“

Furtbermore, Art 2% of the Broadcasting Act provides
that: ' : ' : ' :

"The institutidns having obtained trarsmission time
shall unhdertake to make available to the Foundation -
ligvs of the programmes they propose to transmit, and
to allow reprcduction and publication thereof, in
accordance with rules to be laid down by general
Administrative Crder, it being understood that the
Foundation shall make GVﬂllable exclusively to the
broadcasting organlsatlonu and the prospective

- breadcasting organi ;atxnu;hav1ng obtained tranvm1951on
time the complete lists for, reproductLon and
publlca+1on "

80.. I+t is clear from these provisions that the reproductlon
and publication of the lists referred to is reserved ,
“exclusively to the esbtablished or prospective broadcasting
organlsatlons ‘or Lo .the Foundation and that anyone else. .
is prevented from publishing these lists without the consent
of the Foundation, unless it can be shown that the information
'S0 published has not been obtained directly or indirectly -
“from any written work containing the programme data concerned,
It is this exclusive right on publication which the. :
applicant alsc calls a "monopoly" that is challenged in the
present application.

81- The Commission has first considered the nature of the
particular matter which the applicant company is seeliing 1o
impart. It is true that in the ozdlnaiy sense of the word,
information inciudes the expression of facts and of news

"and that television and radio programme data can be regarded
as being either of them. The Commission considers thevefore
that the lists of progremme dats in question constitute
"information', asz opposed to "opinions" or "idédes" within
the meaning of Art, 10 of the-Convention. Indeed,. this.
-point is not in dispute between the parties,

S
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82. However. in the opinion of the Commission, there are
various specilal features concerning these programme data
which must be taken intc account when determining whether
or not any restrictions imposed on their publication amount
to an interference with the rights of the apnllcan undeL
Art. 10 of the Convention.

83. In the first place, such lists of prograume data are
not simple facts, or news in the proper sense of the word. -
They are rather a compilation of facts and they are news in
the sense that they provide an orientation guide for
television viewecrs or radio listeners prior Lo or during

a partlculaw week with a view to assisting them in bhe
selection of Tforlthcoming programmes. TFhe characteristic :
féature of such informaticn is that it can’ only be produced.
and provided by the breadecasting organisations beinr charged
with the production of the prosra mmcu Themselves and thet 1T
is organised by the Foundation being the coordinating body
of these organisations.

34, The Commission considers that the ¢ﬂecoom undcv Art.10 to
impart information of the kind described above is only granted %o .
the person or body who produces,provides or organises it. In other.
words the freedom to impart chh information is limited to
information procucea, provided or organised by the person

claiming that Ireedom, being the aut hor, the originator

or otherwise the intellectual ovner of the information

concerned. It follows that any right which the applicant

company itegelf may have under Art. 10 of the Convention has

not been interlered with where 1t is prevented from punlishing
information not yet in its possession.

85. Furthermore, in tkhe area of "information®, i.e. in the -
area of facts and news as opposed to "ideas"” and "opiniong"

the protection which Art. 10 of the Convention seeks to secure
concerns the free flow of such information to the public in .
general. : : T

6. However, there can be no question in the precgent case that.
the freedom of - the press in general is threatened in the sense
that the public is deprived of any specific information, i.e.

in the present case, the programme data, by censorship.or v
otherwise by reacson of any undue State monopoly on news Cn

the contrary, every person in the Netherlands may 1n£orm
himself about the forthcoming radio and television programmes
through a variety of mass media representing various sections
and tendercies of society. Lo that extent there is, in the
Commission's oninioﬁ, no merit in the applicant company's claim -
that the »ublic is prevented Ironm vece¢v1ag unbiased information
about these programmes owing +to the fact that it can onLy obtaln
such information by Ieadlng the broadcasting organisations

own magazines

87. Of course, the Commission does nct ignore +that the
applicant company wight suffer considerable commercial
disadvantages by reason of the fact that it 1s prevented {fron

o/



publishlng these lists of ‘programme data. The Commission .
has noted the anpllcant company's submissions 'that, although
the legislation in gquestion imposed various restrictions on
the contents and: prCSbﬂuaLlon of the ”programme magazinec”

so as to prevent them from being compevitive with the "gensral
interest magazines", these legislative restrictions were in
fact not complled wlth, and that consegiiently the "Iropromme
magazines" were -rveal competitors of the “geneval interest
magazires"a Accordlng to the applicant company this’ vaa
conside“ablv affected the financial posgition of "ceneral
interest magazines”, and had reduced sales.

88. DBe that as it may, the Commission considers that the
protection of the commereial interests of particular
‘newspapers or groups of newspapers is not as such- contemplated
by the terms. of Art, 10 of the Convention. These matters

might pnrhaps raise an issue under this prov1sxon where a State
fails in its duty to protect agalnst gxcessive presg~
concentratlons, but this obviously is not the pOSLtlon in the
present case. - ‘

89. It follows that there has been, in the cmrcumstanceu, .
no interference with any of the rights protected by Art, 10 (1)
of the Conventlon, and that %he Commission is therefore not -
required 50 examine the applicant company‘s complalnts in the
light' of Art 10 (2).

ConcluSLOn

90.  The Commission is of the opinion by eleven votes in favour
and one abstention that there has not been, in the pPresent case,
2 breach of Arb. L0 of Lme Conventlon. ‘

2. As tp Article l#,‘f@ﬁd-ln conjunction with Af 1clc ﬂO
of the Convention - '

91. Art. 14 of the Convention provides:

"The enjcyment of the rlghtr ard freedomv,set forth in -
the Convention shall Le sccured without discrimination on
any ground such as sex, wvace , colour, language, f911glon,
political or other opinicn, natlonal or social origin, .
association w1th a national mlnorlty' property, birth .
or. other status : '

92. The applicant company has complained that. the. Ngthgrland“
Broadcasting legislation, besrow1nﬂ an exclusive right on the
broadcasting organisations to nubllsh the complete lists of
televisiogn and radio programme data in their "programme
magazines" and- -providing that sz swummary of such lists should-
be sent to daily newspapers, newspapers appearing at least

S
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'three times a week and forelen magazines was discriminatory
against its own magazines and therefore in breach of Art, 14
of the Conventicn, read in conjunction with Art, 10.

93. The respondent Governmeént have denied. that the
legislation concerned made any disgtinction between the = .
aDpJLOant company and any other person or organisation. Indeed
everyone was prevented from publishing the complete

programme data except the broadcasting organisations or the
Foundetion being the authors or ocrganisers of the information
concerned. Besides, any distincvion, which was made between . ‘
the breadcasting orgenisations, on the one hand and the

" publishers of newspapers amd forelgn magazines on the other,’
had a legitimate aim in that it had an objective and
reasonable Justﬂflcatlon and was not out of proportion

to the zims to be realised.

S4. In.accordance with the jurisprudence of the Commission
and the Court of Human Rights, discrimination under Art. 14,
which must always be read in conjunction with another
Article in Seciion 1, is established where threc eleuents
are found to exist in the case concerned, namely

(a): the facts found disclose a differential treatment;

(b} the distinction does not have a leglflmata aim,
i.e. it has no objective and reasonable Jus t:flcation
having regard to the aim and effects of the measure
under consideration; and ‘

{(¢) there is no reasonable proportionality between the
means employed and the ain sought to be realised.

95. Furthermore. in the terms of the judgment of the Court
in the Belgian ILinguistics Case, "while it is trxue that this
guaranteée has no independent -existence in the sense that
under the terms of Art. 14 it relates solely to the rignts
and freedoms set forth in the Convention, a measure vhich

ig in itself in conformity with the ruqairements of the
Article enshrining the right or frecedom in quesvion may
however infringe this Artlrle when read in conjunction with.
Article 14 for the rmeason that it isg of a discriminatory
nature”(1). : C '

96. It follows Ffrowm this case-law. which was cond ;rmcu'oy

the Court in'its judgments in the so-called "Trode Unlon

Cases® (2}, that despitve finding mo breach of Art. L0 (1),
-/’.

(1)  Bur. Court of Human Rights, Case "relating to ceriain
aspects of the laws cn the use of ldnpuaa 25 in education
in Belgiun" (merits), Judgment of 23 Julv 1975, p. 9))

(2) Case of the Nationzl Union of Belgian Police, Jauﬁmcnu of
27 October 1975; Case of the Swedish Engine Dri ivers' Union,
Judgment of & February 1976; Case of Schuidt and Dahlstridm,
Judgment of 6 Iebruvary 19?6). ‘
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the Commission must ascertain whether any difference

in treatment, charactenrised by the appiicant -

company as dlocrlmlnauovy, 1nfringad Arta. 10 and 14 taken
together.

97. Concerning the facts of the present case it is ‘true
that, in accordance with Art 5 of the 1969 Broadcasting
Decree, the Foundation shall makn a short summary of the
ligts of programmces once a week, and "shall issue this
Fummary for pub"zcatlon to dally newspapers and othex
newspapers (i.e. those appesring at least three times a
week) publighed in the Fetherlands", TFurthermore, under
Art. 16 of the sald Decrce, "Iists of programmes, abridged
and; where necesgary, translated shall be sent. for
reproductiocn and publication to foreign breoadcasting
organigsations to be desigated by the Board of the
Foundation, a&s also to the editors of papers published
abroad to be designated by the Board”.

98. It ig therefore clear that, whilst the complete
programme lists are communicated %o the hroadcasting :
organigationsg only, at least swimaries or abridged versions
of these lists are made avalilable for publication in press
organs other than the broadcasting organisatiors! cwn
programme mazazines, On the other hand no prior lnfovmatlon
"of any kind is given to the applicant companj for

publicaticn in its magazines, and it is this situation
which the ‘applicent company alleges to be discriminatory.

99. The Commission has first considered the question whethex
the troadcasting legiclation.in the Netherlands digcrininates
between the « rle cant company on the omne hand and vhe broad-
casting organisatlon on the other hand in that 1t prevents
the former fron vubliching in its magazinee the complete list
of programme data while it allows such publication in the
programme magazineg ol the latter.

LO00. Having exanined gamples of both the programme mﬂgazinesi
and of the applicant‘coqnﬂﬂy s nagnrines the Commission is
satisfied that they are comparal vle publieations and that
consecunently the Iacts disgclose differential fledtmanu tetween
them. Mowever, such distincticn i1s not discriminatory on any.
ground, including their tafu within the meaning of Art., 14
of the Convention in oonnnp on with Art. 10, as it pursues

a legitimate ain. : :

101, Under the Letnﬂrldeﬁ gystem breadcasting organisalion
~whilst performing a public serviee, are campanies created
under private law. Broadeasting time is allccated to them
according to their membership and an indiecation of membership -
is given by the number o f. SubSCTlpthﬂo te the bro aJcasthg
organisations' programme magazines. ““rthermore, the profits
from the SubSCTlPLlOH to the programme magazines nontxibute
"to the financing of the bromocastlng activities of the-
organisations, although it appears that they are mainly
financed by public funds deriving from television and radio
‘Llicence fees and the wvields of advertising.

' S
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102. In this situation, the Commission considexrs that, apart
from =2ny other considerations, fthere are objective and

10%, Considering next the position of +the magarzines published
by the appiicant company in relation to the daily papers ox
newspapers appearing at least three times a week, the
Compission had regard 4o certain factual features which
must te taken in%o accomtin the determination of the
question whether or not there has been any differential .
treatment af a11l, For in order to find the existence of any
differential treatment it is necessary that the party
alleging that o disftinction is made beitween himsgelf and
another.ls in a position comparable to that of the other who
ig allegedly favoured. o -

104, In the ease of the daily press, compared with weekly
magazines, the main commen feature seems to be that they both
belong %o the printed press. Otherwise, there are substantial
aifferencsbetween them as regards oontents, presentation and
-purpose as well as regards the functions they fulfil. ' It is
therefore diffieult to say that they are comparabhle press .
products. : '

105, Noreover the publication of +he programme is different

in the daily end the weekly press., The daily Press ig
provided with a summary of the lists of programme data and
simply liste them on a day to day or weekly basis indicating
the hour and title of the programmes concerned. On the other
hand, the gpplicant company is seeking to publish the complete”
list of programme data, not merely & summary, possibly adding
detalls and corment. Again, from this voint of view, it is
therefore difficult to find comparable features in these two
¥kindg of press publications. . ,

105, Finally, as regards the question whether or not there ig
digerimination within the meaning of Art. 44 of the Convention
by reason of the fact that foreign weeldly magaszines may publish .
the summary of the lists of programme data with which they are
supplied by the " WO5,  but not “those published in the
Netheriands, the Commission has agiain considered in the Tirst
place whether hoth.are comparable publicationg. CGiven thaot
forelgn weeklles have a rather Limited circulation in the
Netherlande, elther because they are published in a foreign
languege ox becausce they proveke little inter gt, it ig

again difficult tc compare them with Dutch weekly magazines
such as thoge published by the applicant coempany.

107, However, even assuming that such o comparison can be made.
and thab consequently inequality exists in Faot between themn, .
such inequalidy fag an objective and reasecnable Jjustification
having regord to the aim and the effect of the measure '
concerned. . for it is clear that the only purpose of this
measure ig to allow, on a reciprocal basig, for an exchange o .
programme information with broadeasting organisations abroad in
order to secrve those segments of the rublic who are interested
in foreign Yroadcasts. ‘ | : : :
o



-108. It follows that the measures concerned canmou in
any way be regarded as dlscrlmlnatlng agalnst the aopllcant
company. : ‘

.Conclu51on

109G. The Comm1851on is of the oplnlon by nine votes .

in favour and three abstentions that there has not ‘been, _
in the present case, a breach of Axrt. 14, read in conaun0u10n
with Art. 10 of the Convention,



