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Need for fair balance between combating crime and right not to be tried twice for the same
offence: Court finds no violation in case where applicant prosecuted in several sets of
proceedings

In today’s Grand Chamber judgment! in the case of Jesus Pinhal v. Portugal (applications
nos. 48047/15 and 2276/20) the European Court of Human Rights held, by fifteen votes to two, that
there had been:

no violation of Article 4 of Protocol No. 7 (right not to be tried or punished twice) to the European
Convention on Human Rights.

The case concerned the right not to be tried or punished twice — a right protected by Article 4 of
Protocol No. 7 and known as the “ne bis in idem” principle.

The applicant had been a member and Vice-Chairman of the Banco Comercial Portugués bank (“the
BCP”). Following a complaint, the Lisbon public prosecutor’s office, the Securities Market Commission
(CMVM) and the Portuguese central bank (BdP) initiated proceedings against him for various criminal
and administrative offences. Before the Court, the applicant argued that he had been tried three times
for the same acts. The Court used this occasion to clarify the criteria to be applied in striking a fair
balance between ensuring that all forms of crime were punished effectively and respect for the
fundamental right not to be tried twice for the same acts.

The Court reiterated that Article 4 of Protocol No. 7 to the Convention enshrined a fundamental right
guaranteeing that no one was to be tried or punished in criminal proceedings for an offence of which
he or she had already been finally convicted or acquitted. It emphasised, however, that where the
criminal proceedings in question were the product of an integrated system enabling different aspects
of the wrongdoing to be addressed in a foreseeable and proportionate manner forming a coherent
whole, then the individual concerned would not be subjected to injustice.

In the present case, having found that there was a connection in substance and in time between the
three sets of proceedings in question — which were “criminal” within the autonomous meaning of the
Convention — the Court took the view that they had formed part of an integrated system intended to
punish various aspects of the impugned acts of reporting false information. They had therefore not
amounted to duplication of proceedings. Accordingly, there had been no “duplication of proceedings”
for the purposes of Article 4 of Protocol No. 7, which protected the right not to be tried or punished
twice.

In consequence, the Court found that there had been no violation of Article 4 of Protocol No. 7 to the
Convention.

A legal summary of this case will be available in the Court’s database HUDOC (link).

Principal facts

The applicant, Filipe de Jesus Pinhal, is a Portuguese national who was born in 1946 and lives in Lisbon.
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Having been a member of the board of directors of the BCP since 1994, the applicant was appointed
as its vice-chairman in January 1998. In August 2007 he became chairman of the BCP’s executive
committee.

From 1999 to 2007, as part of a strategy to increase the bank’s share capital, the BCP’s board of
directors set up a system of “circular trading” involving several groups of companies. It granted
substantial loans to these companies to enable them to buy and sell shares in the bank and in other
companies belonging to the BCP group, thereby influencing the price of these shares on the securities
market. Despite this strategy, which was aimed at increasing the value of shares in the BCP, the bank
incurred nearly 590 million euros (EUR) in losses. The BCP sought to conceal these losses by means of
various financial transactions, which it failed to record in its accounting reports.

Following a complaint by a BCP shareholder, the public prosecutor’s office at the Lisbon District Court,
the CMVM and the BdP initiated proceedings against the applicant and other representatives of the
BCP. The three authorities exchanged information as each set of proceedings progressed.

Complaints, procedure and composition of the Court

Relying on Article 4 of Protocol No. 7 to the Convention (right not to be tried or punished twice), the
applicant submitted that he had been prosecuted three times for the same acts by the criminal-law
authorities, the BdP and the CMVM respectively. Relying on Article 13 (right to an effective remedy)
of the Convention, he complained that all the domestic remedies he had pursued in respect of his
complaint under Article 4 of Protocol No. 7 had been dismissed.

The applications were lodged with the European Court of Human Rights on 24 September 2015 and
3 January 2020 respectively.

On 8 October 2024 a Chamber delivered a judgment in which, unanimously, it decided to join the
applications and declare admissible the complaint raised by the applicant under Article 4 of Protocol
No. 7 to the Convention, including the complaint raised under Article 13 of the Convention, and
inadmissible the complaints that had been raised under Articles 6 § 1 and 7 of the Convention. It went
on to hold, unanimously, that there had been no violation of Article 4 of Protocol No.7 to the
Convention

On 8 January 2025 the applicant requested that the case be referred to the Grand Chamber and on
17 March 2025 the panel of the Grand Chamber accepted that request.

A hearing took place in public in the Human Rights Building, Strasbourg, on 17 September 2025.
Judgment was given by the Grand Chamber of 17 judges, composed as follows:

Mattias Guyomar (France), President,
Arnfinn Bardsen (Norway),

Lado Chanturia (Georgia),

loannis Ktistakis (Greece),

Katefina Simackova (the Czech Republic),
Georgios A. Serghides (Cyprus),

Latif Hiiseynov (Azerbaijan),

Darian Pavli (Albania),

Erik Wennerstrom (Sweden),
Raffaele Sabato (Italy),

Lorraine Schembri Orland (Malta),
Andreas Ziind (Switzerland),

Alain Chablais (Liechtenstein),

Artdrs Kucs (Latvia),

Andras Jakab (Austria),
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Anna Adamska-Gallant (Poland) and,
Jodo Manuel da Silva Miguel (Portugal), ad hoc judge,

and also Abel Campos, Deputy Registrar.

Decision of the Court

Article 4 of Protocol No. 7

The Court pointed out that the object and purpose of Article 4 of Protocol No. 7 were precisely to
protect every individual against double jeopardy on the basis of an absolute right admitting of no
derogation. That Article enshrined a fundamental right guaranteeing that no one was to be tried or
punished in criminal proceedings for an offence of which he or she had already been finally convicted
or acquitted. It therefore applied only to criminal matters. Moreover, the right it enshrined could not
be limited by the States and, in consequence, had to be secured everywhere, to everyone, at all times.

Having regard to the content of the reservation made by Portugal when ratifying Protocol No. 7 to the
Convention, the mere fact that an offence was not classified as “criminal” under domestic law would
have sufficed for it to be excluded from the scope of that provision. The reservation was therefore
incompatible with the object and purpose of Article 4 of Protocol No. 7. It followed that it was invalid.
Moreover, given that a brief statement of the law concerned had not been provided when the Protocol
was ratified, the Court found that the formal requirements laid down in Article 57 § 2 of the
Convention had also not been complied with.

The Court emphasised that in its Sergey Zolotukhin v. Russia judgment it had held that Article 4 of
Protocol No. 7 had to be understood as prohibiting the prosecution or trial of a second “offence” in
so far as it arose from “identical facts” or facts which were “substantially the same” as those
underlying the first offence.

Subsequently, in A and B v. Norway, the Court had clarified that Article 4 of Protocol No. 7 did not
preclude legal systems which took an “integrated” approach to the social wrongdoing in question, and
in particular an approach involving parallel stages of legal response to the wrongdoing by different
authorities and for different purposes. It had added that a fair balance had to be struck between duly
safeguarding the interests of the individual protected by the ne bis in idem principle, on the one hand,
and accommodating the particular interest of the community in being able to take a calibrated
regulatory approach in the area concerned, on the other. In other words, it had to be shown that the
sets of proceedings in question were combined in an integrated manner so as to form a coherent
whole.

The Grand Chamber considered it appropriate to confirm the “calibrated” approach established in the
A and B v. Norway judgment, while simultaneously refining the criteria used to determine whether
the criminal proceedings in question entailed double jeopardy in breach of Article 4 of Protocol No. 7,
or whether, in contrast, they were the product of an integrated system enabling different aspects of
the wrongdoing to be addressed in a foreseeable and proportionate manner forming a coherent
whole, so that the individual concerned was not thereby subjected to injustice.

Applying this approach to the present case, the Court found that the three sets of proceedings in issue
had formed part of an integrated system intended to punish various aspects of the impugned acts of
reporting false information to the BdP and the CMVM. These proceedings had enabled different
aspects of the acts in question to be addressed in a foreseeable and proportionate manner, thus
forming a coherent whole which had not subjected the applicant to any injustice. They had therefore
not amounted to duplication of proceedings.

The Court concluded that there had been no violation of Article 4 of Protocol No. 7 to the Convention.
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Article 13

The Court found that both the complaint under Article 4 of Protocol No. 7 and that under Article 13 of
the Convention related not only to the same facts but also to the same issue of an alleged breach of
the ne bis in idem principle.

In these circumstances, having regard to the finding it had reached under Article 4 of Protocol No. 7,
the Grand Chamber considered that it was not necessary to examine the admissibility and merits of
the Article 13 complaint.

Separate opinions

Judge Pavli expressed a partly dissenting opinion and Judge Serghides expressed a dissenting opinion.
These opinions are annexed to the judgment.

The judgment is available in English and French.

This press release is a document produced by the Registry. It does not bind the Court. Decisions,
judgments and further information about the Court can be found on www.echr.coe.int.
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The European Court of Human Rights was set up in Strasbourg by the Council of Europe member
States in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights.
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