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Lack of legal recognition of same-sex unions in Italy violated rights of six
couples married abroad
In today’s Chamber judgment1 in the case of Orlandi and Others v. Italy (application no. 26431/12)
the European Court of Human Rights held, by five votes to two, that there had been:
a violation of Article 8 (right to respect for private and family life) of the European Convention on
Human Rights.
The case concerned a complaint by six same-sex couples that they had been unable to have their
marriages, which they had contracted abroad, registered or recognised in any form as a union in
Italy. They alleged, among other things, discrimination on the grounds of their sexuality.
The Court noted that States had wide discretion on the question of whether or not to allow or
register same-sex marriages. However, it found that there had been a violation of the couples’ rights
after they had married abroad because Italian law had not provided any legal protection or
recognition for them before 2016 when legislation on same-sex civil unions had come into force.

Principal facts
The applicants are eleven Italian nationals and one Canadian national, namely Francesca Orlandi and
Elisabetta Mortagna; Mr D.P. and Mr G.P.; Mario Isita and Grant Bray; Gianfranco Goretti and
Tommaso Giartosio; Fabrizio Rampinelli and Alessandro Dal Molin; and Antonio Garullo and Mario
Ottocento.
All the couples were married outside Italy, the first three in Canada, the fourth in California in the
United States, and the last two in the Netherlands. On their return to Italy, before applying to the
Court in 2012, they all attempted to have their marriages registered in Italy, but were refused.
In particular, Ms Orlandi and Ms Mortagna and Mr D.P. and Mr G.P. tried to register their marriages
in the Italian municipalities where they lived, in 2011 and 2012 respectively. Both couples were told
that the Italian legal order did not allow marriage between couples of the same sex. The authorities
also made reference to a 2001 circular from the Ministry of Internal Affairs, which stated that a
marriage contracted abroad by persons of the same sex, one of whom was Italian, could not be
registered as it was contrary to the norms of public order.
Mr Isita and Mr Bray and Mr Goretti and Mr Giartosio were initially refused registration of their
marriage in 2011 by the municipalities where they lived, Naples and Rome, but were then granted it
in 2014 after new guidance was issued by the mayors of those cities. However, the registration was
later cancelled after a further Ministry of Internal Affairs circular ordered the reversal of such
registration decisions. The fifth couple were equally unsuccessful in having their marriage registered.
After marrying in The Hague in 2002, the sixth couple, Mr Garullo and Mr Ottocento asked to
register their marriage in Latina, but were refused on the grounds that the Italian legal order did not
provide for the possibility of two persons of the same sex to marry. They began court proceedings to
1. Under Articles 43 and 44 of the Convention, this Chamber judgment is not final. During the three-month period following its delivery,
any party may request that the case be referred to the Grand Chamber of the Court. If such a request is made, a panel of five judges
considers whether the case deserves further examination. In that event, the Grand Chamber will hear the case and deliver a final
judgment. If the referral request is refused, the Chamber judgment will become final on that day.
Once a judgment becomes final, it is transmitted to the Committee of Ministers of the Council of Europe for supervision of its execution.
Further information about the execution process can be found here: www.coe.int/t/dghl/monitoring/execution.

have the marriage registered, but lost their case, the final decision being handed down by the Court
of Cassation in 2012.
Some of the couples have since benefited from 2016 legislation, passed after the European Court of
Human Right’s judgment in Oliari and Others v. Italy, and further decrees, which provided for samesex civil unions and allowed for marriages contracted abroad to be registered as such unions.

Complaints, procedure and composition of the Court
Relying on Article 8 (right to respect for private and family life) and Article 14 (prohibition of
discrimination) read in conjunction with Article 8 and Article 12 (right to marry), the couples
complained about the refusal to register their marriages contracted abroad and the fact that they
had not been able to marry or gain any other legal recognition for their family union in Italy. They
further alleged that the situation had been discriminatory and based solely on their sexual
orientation.
The application was lodged with the European Court of Human Rights on 20 April 2012.
Judgment was given by a Chamber of seven judges, composed as follows:
Kristina Pardalos (San Marino), President,
Guido Raimondi (Italy),
Aleš Pejchal (the Czech Republic),
Krzysztof Wojtyczek (Poland),
Ksenija Turković (Croatia),
Pauliine Koskelo (Finland),
Jovan Ilievski (“the former Yugoslav Republic of Macedonia”),
and also Abel Campos, Section Registrar.

Decision of the Court
Article 8
The Court observed that the couples’ complaints concerned the fact that they had not been able to
register the marriages they had contracted abroad, either as marriages or in any other form, in Italy
thus depriving them of legal protection and other associated rights.
It reiterated that under its case-law, States were still free to restrict marriage to different-sex
couples, however, same-sex couples needed legal recognition and protection of their relationship.
Indeed, it had found a violation of Article 8 in the case of Oliari and Others because Italy had failed
to provide such a legal framework for same-sex unions.
It observed that in various jurisdictions civil unions provided an opportunity to obtain a legal status
that was equal or similar to marriage and, in principle such a system could satisfy the provisions of
the European Convention.
The situation in Italy had changed in 2016 when new legislation on same-sex civil unions had been
passed and further decrees issued, with some of the couples in this case having their relationships
recognised under those provisions. However, their complaint had been made in 2012, before the
amendments had come into effect. The core issue was whether a fair balance had been struck
between the competing interests of the State and the couples before the new laws.
The Court accepted that Italy’s choice not to allow same-sex marriages could not be condemned
under the Convention, but the crux of the case was that the couples had not been able to obtain any
kind of legal recognition for their unions. The Court noted rapid developments in this field, with 27
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of the 47 Council of Europe members now having legislation to recognise same-sex unions as a
marriage, civil union or registered partnership. At the same time, there was far less consensus about
the registration of same-sex marriages contracted abroad, meaning States had considerable room
for manoeuvre (“a wide margin of appreciation”) as to whether to register marriages contracted
abroad as a marriage under domestic laws.
However, the lack of any recognition of their relationships had left the couples in a legal vacuum,
which had failed to take account of their social reality and left them facing obstacles in their daily
life. No prevailing community interests had been put forward to justify a situation in which the
applicants’ relationships had been devoid of any recognition and protection. According to the Court,
Italy could not disregard their situation, which had corresponded to family life within the meaning of
Article 8, without offering a means to safeguard their relationship. Until recently that had not been
the case. The Court concluded that the State had failed to strike a fair balance between the
competing interests and that there had been a violation of the couples’ rights. It decided that there
was no need to examine the complaints under Article 14 in conjunction with Article 8 or Article 12.

Just satisfaction (Article 41)
The Court held that Italy was to pay each applicant 5,000 euros (EUR) in respect of non-pecuniary
damage. It awarded EUR 9,000 in respect of costs and expenses to Mr Garullo and Mr Ottocento and
EUR 10,000 jointly to the other couples.

Separate opinions
Judge Koskelo issued a concurring opinion and Judges Pejchal and Wojtyczek expressed a dissenting
opinion.
The judgment is available only in English.
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The European Court of Human Rights was set up in Strasbourg by the Council of Europe Member
States in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights.
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