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Chapter V j CURFEW .
238, There are two separate legislative provisions in force

in Cyprus under which a curfew can be imposed:

A. A Cyprus law (the Curfews Law No. 17 of 1955) of
2nd May 1955 which reads as follows:

Short ."1. This Law may be cited as the Curfews

title

Imposition
of T

LCurfews

Law, 1955.

2. The Governor may, if he deems it expedient so
tc do in the interests of public safety and the
maintenance of public order, at any time by Order
direct that no person in any area specified in
the Order slall be out of doors between such hours
as may be prescribed by the Order except under the
authority of a written permit granted by such
person as may be specified in the Order: -

Provided that the Governor maj exempt from the
provisions of the Order such persons or class of
persons as may be specifled in such Order:

Provided further that the Governocr may authorise

| any person specified in the Order to suspend at his

Offences
and
penalties

absolute discretion the operation in any specified
area (or any part thereof) of the Order, and
similarly to terminate such suspension and to
declare the Order to be in cperaticn.

3. Any perscn who contravenes any of the provisions

of an Order made under Section 2 shall be guilty
of an offence and shall be liable to imprisonment
for a term not exteeding one year or to a fine not
exceeding one hundred Pounds or to both such
imprisonment and fine,"

The provisions of this Law were extended by a law of
5tk October 1955 (Curfews (Amendment) Law, 1955 {No. 47))
which amends Law No. 17 by the insertion of a new
Section reading as follows:
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Delegatlon "2 A, The Governor may, by instrument under

of his hand, to be published in the Gazette,
Governor's delegate to any person subject to such
Powers limitetions and directions as he may in

‘such instrument provide, any of the powers.-
conferred upon him by the provisiams of
Section 2 of this Law."

B. Regulation 48 of the Emergency Powers {Public Safety
and Order) Regulations, No. 731 of 26th October 1955 which .
reads as folliows: - e : i

curfew . ~"U48 (1). The Governor may, as respects any areca
. in the Colony, by Order direct that, subject to

the exempticns for which provision may be made
by the Order, no person in that zrea shall,
between such hours as may be specified in the
Order, be out of doors éexcept under the authority
of a written permit granted by the Governor or
such person as may be specified in the Order.

(2). The Governor may, by Order, if it appears
to him expedient so to do, delegate To any persom,
subject to sueh limitations and directions as he
may 1in such Order provide, any of the Powers
conferred upon him by the provisions of paragraph
(1) of this Regulation.'

Offences against the curfew Orders made under Regulation No, U8
"are punishable under Regulation 75 of the Emergency Powers {Public
Safety and Order) Regulations, 1955, No. T3l:

Offences "75 (1). Subject to ;ny special provisions
and - contained in these Regulations, any person who -

penaltles .y songravenes of fails to comply with any

of these Regulations or any Order or rule
made under any of these Regulations or who:
does any a2¢t which is declared to be an

offence under any of these Régulations; or,

(b) krnowingly misleads, or otherwise interferes
with or impedes any officer or other person
exercising any powers or performing any
duties conferred or imposed on him by or
under any of thess Regulations,

shall be gulity of an coffence against these
Regulations and shall be tried by the President of
a District Court or =z District Judge and on convlctlon
shall be liable to imprisonment for a fterm not
eXceeding three years or to a fine not exceeding
one hundred pounds or to both such imprisonment and
fine."
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239. The above Regulation 48 was revoked on 8th August, 1957,
by virtue of the Emergency Powers (Public Safety and Order)
(Amendment No. %) Regulations, 1957 iNo. 788). In consequence,
Regulation 75 f(which has not been revoked) has ceased to be
applicable to offences commltted under Regulation 48.

240, It will be noted that in the Curfews Laws there is an
express limitation of the Governor's power to cases where he
deems it expedient to impose a curfew in the interests of

" public safety and the naintenonce of public order whereas in
the Regulation the limitation is only implied.

241, There is no dispute as to the above powers of the
Governor being in force or as to a eurfew heving been imposed
in Cyprus on several occasions. Nor does the GreeX Government!s
complaint relate to the form of the legislative provisions
concerning curfew; 1t relates to alleged abuses of the powers
which .they cornfer upon the Governor. The abuses alleged by
the ‘Greek Government are: {a) a general practice of imposing.
curfew as a measure of collective punishment or as a measure
ancillary to the enforcement of a collective fine, and

{b) the imposition of curfew for excessively long periods’ of
time and under inhumanly oppressive condilticns.

I. FACTS ESTABLISHED BY THE COMMISSION

242, The evidence advanced by the Greek Government in support
of its allegations, apart from one example of a Curfew Order
‘Annex 35 to the Memcrial of the Greek Government of

24th July, 1956, Famagusta), an officizl news release (New
Document No. 9) and a few copies of letters, consists of _
extracts from the Press. 'The majJority of the press extracts
are from the ijrus Press, buft there alsc extracts from:

the London "Times", the "Scotsman", "Les Dernieres Nouvelles’
dtAlsace" and the Reuter's Press Agency {see Annexes 15-21,
26, 28, 32, 3u-37 and 39 to the Greek Memorizal of -

2u4th July 1956, the new Greek Documents Nos. 1-10 of

16th and 16th November 1956 and Docs. A. 28,780, A. 30,479,
A. 31,193 and A. 34,076) submitted by the Grccx GOVLrnment
on 18th December 1956 and 4th May 1957.

Among the ¢xamples of curfew found in the evidence
submitted by the Greek Government, the following contain
indications of a curfew being in operaticn at the same
time as a collective fine was belng exccted:

~
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(a) Lefconiko {Amnexes 15-17). According to the
"Cyprus Mail"; the Governor impcsed a £2,000 collective fine
on this village for the burning down of the Post Office and
a 2hk-hour curfew was brought into force on 4t December 1955,
until the collective fine was paid. The fine was collected
house to house and by the night of the 5 December, £1,820 had
been paid. The. curfew was continued pending the payment of
the remaining £180., At 10 o'clock on the morning of the.
7th Decenber the final pound was paid end the curfew waa lifted
half an hour later, :

(b) Paralimni. The Commissioner of Famagusta imposed on
a curfew on this village from 3 a.m. on 13th December 1955 until
further notice {Annex 35). The text of the Curfew Order lays
down the conditions of the curfew and the persons exempted from
it but does not state the cause of the curfew or its DUrpose.
According to the "Cyprus Mail" (Annex 36) a £1,500 collective
fine had been imposed on the village; this fine was paid by
11 p.m. on 14 th December zndthe curfew was 1lifted at 6 a.m. the
next day. An offer by the co-operative society, the church
and the village council to discharge the fine in order to let
the people go to work was refused. Complaints were made of
the arrest of persons visiting lavatories in their yards and
of goatherds milking their goats..

In the course of its stay in Cyprus, ths Investigation
Party, made up of six members of the Sub-Commission, paid a
vigit To Paralimni and obtained from the representatives of
the population information and comments on the curfew. It was
alleged that the curfew had been ordered before the lmposition
cf the collective fine in order toc make it easier to collect
contributions from the inhabitants of the village. It was
also complained that severzl villagers had been assembled in
the playground of the elementary school and then subjected to
ill-treatment, . :

In reply to the Party's questions, the District Commissioner
of Famagustaz stated that the purpose of the curfew had been to
facilitate the seizure.of firearms in the possession of the
villagers and that the imposition of the curfew and that of the
coliective fine merely happencd to have coincided. Though
simultaneous, they had been independent one of the other.

He denied the villagers! a2llegations of ill-treatment.
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(¢) Lapithos (Annexes 18-20 and 39). According to
the "Cyprus Mail", a2 £7,000 collcctive fine was imposed on
this village after numerous ineidents including the killing
‘of a British soldier by 2 bomb and the burning down of the
Girls!'! Elementary School, A curfew was imposed on :
18th March 1956, until the fine should be paid, It was continued
for eight days with a single break of twelve hours on
22nd March to enable villagers who hod not paid to make
arrangements for the payment of their share., The curfew was
lifted on 26th March after £6,800 had been collected; the
remaining. £200 being due from villagers not then present
in Lapithos.

In the course of its visit to Pyle Camp, the Investigation
Party heard the Mayor of Lapithos who declared that tae
villagers had suffered great hardship as a result of the curfew.
The attitude of the British authorities hid been that the
curfew was & punishment and that it was not therefore possible
to meet the needs of the population. It is tc be cbserved,
however, that Lapithos was not one of the places on the list
tc be visited and that the views of the British Governmant on
these allegations were not asked for. : '

(d) Yialousa -Annex 18). According to the "Cyprus Mail"
a collective fine of £2,000 was imposed on this village on
18th March because of failure to provide information concerning
a bomb-throwing incident in which one Security Officer was
killed and two injured. The fine was paid the next day znd
the curfew which had been imposed was lifted., It is not
stated in the report when the curfew had begun.

{e) Kalcpsida {(Annexes 21 and 22). According to the
"cyprus Mail", a British sergeant was killed in an ambush
within this village on i0th April 1656. On 13th April a curfew
was imposed atdawn, when the village was cordoned and searched
and all ECKA slogzns were removed. The Commissioner of
Famagusta told the villagers that'unless information was
forthcoming about the ambush he would report to the Governor.
Envelopes and paper were distributed without any information
being provided. A collective fine of £1,000 was then imposed
the exaction of which began at 4 p.m, ané was canpleted at
8 p.n. The curfew was lifted at 10.15 p.m. The newspaper also
mentions that many c¢f the villagers had tc borrow money or
dig into their childrens' savings in order to make this prcmpt
payment of the fine,
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244. The other example of'curfews contained in the evidence
submitfed by the Greek Govermmasnt are as follows:

{r) Famagusta Arsa ‘Annex 34%). According to the London
"Times" of 1b6th September 1955 a curfew had been imposed on four”
villages in this area two weeks previcusly after a raid on the
police station at Paralimni. The "Times" report goes on to
describe a thorough search of the viilages by the 45th Commando
and other troops and 60 policemen In a raid at dewn to search
for concezled weapons and hidden terrorists. The report mentions
that, among the men detained alter the searclh were two men held
"for trying to break the curfew" from which it would appear
that a curfew was in force during the sezarch.

(g) ILimassol Area {(Annex 35 bis). According to the
"Cyprus Mail" of 20th October 1955 the village of Pano Kyvides
in this area had recently been put under indefinites curfew
after an RAF car had been burned and its occupants stoned.
There had also been incidents concerning the Greck flag and
the curfew was imposed until there was evidence of good
behaviour. -

The same issue of the "Cyprus Mail" reports that curfews
had also been imposed con two other villages in the Limassol
grea, the Greek village of Kilani and the Turkish village of
Paremali. An accidental killing of two Greek boys in the
Greek village by a2 Turkish policeman had been fcllowed by the
burning of two Turkish houses in the Greek village. On
19th QOctober 1955 two Greek houses in the Turkish village had
been set on fire. Both villages were put under nightly curfews

until they saw thelr waj to settle the dlffbrences between
the two communities"

(h) Famagusta (Annex 37). According to the London "Times",

~of 22nd October 1955 a. curfew was inposed on the whole town of
Famagusta (25,000 inhabitants) on the night of 20th Qctober
at 10 p.m. in consequence of two outrages by terrorists,
including a bomb explosiocn in the police headquarters. The
curfew was lifted at mid-day on 21st QOctober for five hours tco
permit shopping and was then reimposed every night from

5 p.m. to 5 a.m. until 31st Octcber. The report states that on
21st October the streets were completely deserted as nobody wasg
allowed to lezve home while the police were sparchlng various
bulldlngs. The only exception to the curfew was in the "old
town" where the inhabitants are exelusively Turkish Cypriots.

e
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Questioned by the Investigation Party, the Maycr of
Famagusta stated that the police hezdquarters lay very c¢lose
to the old town and that the imposition of the curfew
throughout the urban area, some parts of which were 2 or 3
miles from the old town, proved that the curfew had been
impcsed as a punishment.

{i) Nicosia, (March 1956 (Annexes 27 bis, 28 and 32).
According to reports in the London "Times" of 17th March 1956
the "Cyprus Mail" cof 20th March 1956 and the "Times of Cyprus"
of 9th June 1956, a British police sergeant and a Turkish '
police constable were suot and killed at 9 a.m. on
14th March 1956 at the iuncetion of Hippocrates Strezt and
Aeschylus Street in Nicosia. The surrounding area was at
once cordoned off, placed under curfew and sezrched. The
inhabitants were requested to come forward with information
concerning the crime and envelopes were distributed for the
purpose. On 16th March an open-air ccurt cf inquiry was
held by the District Commissioner who began by reeiting that
betwesn 19th October 1955 and 14th March 1956 13 cases of
murder or attempted murder had occurred within the cordoned
area and 8§ more in its immediate vicinity. On no occasiacn
had eye-witnesses of thege crimes given any assistance to the
authorities. The Commanding Officer of the troops who had
carried out the search next gave evidence to the elfect
that in the immediate vicinity of the crimes his men
" had found shotgun cartridges and cartridge-filling equipment
"fairly widespread throughout the areaMand some ne: bombs
in a carpenter's shop. The envelopes which had been
distributed were handed to the District Commissioner but
did not, it appears, contain information., The Discvrict
Commissioner asked whether anyone wished to give information
and. having got no reply, stated his coneclusion in the
following terms:

"The inhabitaints of this area, predominantly Geek
Cypriot, by failing to take reascnable steps to
prevent the commission of these offences; by failing
fo render all the assistance within their power to
discover and /or arrest the offenders; by combining
to suppress materizl evidence, and by conniving
atand abetting tle commission of thsse offences

and at the escape of the perpetrators; are believed
to be generally responsible for the commission of
these offences in the area under curfew,"

The court of inquiry was then adjourned until the afternocn.

./
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In the afternoon, the District Commissioner announced
that he had recommended to the Governor the imposition of a
collective punishment and that the Governor had approved
Orders under Regulation No. 3 {Cclléctive Punishment) (No. 732)
of the Emergency Powers Act which dscreed that twenty shops
(reduced later to eightecn) and ten dwelling houses should at
once be closed and kept unaveilable for any human occupation for
a periocd of three months. These shops and dwelling houses
appear to have beén in the immediate vieinity of the crimes.
The Orders were put into effect the same day, British soldlers
and policemen assisting the persons concerned to remove:
themselves and their belongings from the shops and houses’ ;
affected by the Orders. The curfew was lifted at 1 p.m. on
the following day, 17thMarei, This was the first curfew
imposed in Nicosia. '

(i) Thirteen major towns on Greek Independence Day
(Annex 39). According to the "dcotsmzn oOf 20tn darch 1956,
thirteen major Cypriot towns were placed under curfew at
4 a.m. on Greck Independence Day when it was lzarned that
terrorists planned to use ths celebrations on that day as cover
for terrorist activities. DBritish troops patrolied the streets
and only doetors and others with important reasons were given
special passes. Ten Graek Cypriots who broke the curfew to
attend 2 service in church were arrested together with the priest.
British communitics in the towns were put under the same
restrictions as the Gresk and Turkish communities.

(k) JKelogrea (Annex 36 bis p. 2). According to the
"Scotsman™, an attack was made on a Cyprict fisherman by mesked
men on the night of27tr Mayand a curfew was imposed on the
village at dawn next morning. A search was begun for wanted
men and for arms. The report adds that it hzd been "officially
stated" that the curfew had been imposed to make the villagers
erase the numerous anti-British slogans from their walls. The
non-removal of such slogans had recently been made a2 criminal .
offence and the rcport remarks that the curfew was the first

"slogan-erasing” curfew since the new law had besn announced.

(1) Two village curfews '"Annex 26), According to the
"Cyprus MaiIi" of 23rd Juie 1956, a night curfew had been in force
in the village of Strovolos, which had been "the scene of
several bombing incidents in the past faw days®. A day curfew
was imposed during which 211 males between the ages of 16 to 40O
were finger-printed and pnotographed, The dey curfew was then
lifted and the night curfzw reimposed.

15.510



A

- 229._

The report further states that two days before, a nightly
curfew had been inposed "until further notice" on the village
of Polis Khrysokhou after = bomb hzad been thrown at a2 mobile .
policc patrol.

(nn) Parc llmnl (New Docunent No. 1). nCCOleHg to the
"Cyprus Meill of 25th July 1956, o cur¢bw hzd been 1mposed on
this village after the shooting of & British soldier in a2
cinena on 12th June 2nd the curfew-was still in férce on
24%h July when "poper was agoin distributed to the inhobitants
who arc asked to stote nonymously what they know about
terrorists and terrorisn®.

The rcprescntatives of the povulation of Poralimni teld
the Investigetion Party thot the curfew hnd been imposed at
4 a.rze on 19th June 1956, Immcdioctely, they alleged, =211 the
nale inhabitants of the villege hod becn zssembled and asked
to give informction on the cuthor of this decd, feiling which
they would be liable to "morc serious punishment". At 9 a.m., -
they said, the villagers had been released and 2t 3 p.n. the
curfew had been lifted. . _

On. 16th July 1956 thc curfew had been reinmposed.
Mr. Savvides, Deputy Commissioner of Fomagusto, hod cllegedly
informed the men of Paralimni that os o punishment they would
be forbidden to leave the village cnd be obliged to staoy
indoors from 7 p.o. t0 5 c.n. until the 2uthor of the nurder
of 12th June was denocunced. Paper and envelopes had been
distributed every doy for the purpese of ccllecting informotion.
After six days of this, a day and night curfew had been imposed
and had not been lifted until 25th July 1956. The representatives
of the populction stated thot scverzl incidents had occurred
during the curfew and thot thL populction had suffered
con81dergblg herdship.

Furthernore, & three-=hour curfew had been inpesed on
12¢h June 1956 after o British soldier kad been shot =t, without,
however, being hit. The nen of the village hod been obllged
to stoy out in the sun with their arms raised in the air.

The Fanogusto District Commissioner, Mr. Giliies,
affirmed thot the purpose of the curfew of 16th July 1956 hod
béen to facilitaote o nunber of police operctions in ond
outside Paralirnmi, ncinly searches. To do this, it was

15.510



- 230 -

necessary to prevent anyone from entering or leaving the
village. In any case, the viilagers were subjected to a
house-curfew only at night. During the day there had only
been a village-curfew. . Generally speaking, The District _
Commissioner denied that the population had been ill-treated.

(n) The long curfew of Nicosia (New Documents Nos. 2-8}.

According To the "Cyprus Maii' of 7th October, 1956, (Document No. 3),

this curfew was imposed cn the walled part of Nicosia on ‘the
afterncon of 28th September, 1356, and. was maintained in force

for eight nights and seven days, being lifted at & a.m. on

6th October. Two British policemen had been murdered on

" 28th September at. about 10.30 a.m. in Ledra Street. A clése:
cordon of troops was established around the areea which was
remo~ed at ¥ p.m. the next day. Two hours later the curfew was
imposed and during those< two hours, the report states, anyone
was free to leave the city. . It also appears from the report

that in addition to the policemen 2 British soldier and a member
of the Women's Veoluntary Service had been recently murdered.

The area affected by the curfs=sw comprised some ten to twelve
thousand people, of whom the majority are Greek Cyprilots,

though there are some Turkish Cypriots and Europeans. Each day,
except Sunday, the curfsw was raised for one or two hours at noon
to enable the population to buy food. The "Cyprus Mail" had
information of only cne police search, a large-scale raid on

a block of buildings at the scene of the murders in Ledra Streezt.

The press reports ccmment on the rigorous character of
the curfew which was enforced against everyone in the affected
area, including journelists. Exceptions were made only for
special cases such as women in labour and persons taken to
hospitals. Doors. windows and shutters had to be kept closed.
During the mid-day breaks in the curfew thers was a rush to
obtain food and supplies z2nd shortages of both food and water
~are said to have occurred, wvhich were only remedied after
representations had been made to the Commissioner by the
municipal authoritiss., Special arrangements wsre then made
to ensure a rapid and organised distributicn of provisions.
Some of the poorer families suffered from lzck of money, since
the men worked on a daily basis and cculd not earn their daily
wage during the curfew, Free distributions of food had,
therefore, to be made in some of the poorer guarters of the
town. According to the Mayor of Nicosia, there had been some
cases of 1illness during the curfew and some peopnle had been
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faken to the general hospital; but there were no signs of

epidemic and the health of the people in the curfewed area
was apparently satisfactory. The strezts becane dirty
during the curfew and special arrangements had to be mads

to elean them afterwards (the rigours of the curfew are

dealt with particularly in Documents Nos., 3, 5, 6 and 8),

The Mayor of NlCOSla Dr. Dervis, 1is reported by the
"Pimes of Cyprus" \Document No. 5) to have afterwards
condemmed the curfew "as a punishment of a population without
any proof of gullt“ The reporter of the "Dernidres
Nouvelles d'Alsace" also referred to the Nicosia curfew as a
"collective punishment" imposed as-a last resort after
failure to track down those responsible for the 21st and
22nd murders of the month {Documents Nos. 2 and 4)., After the
curfew had been lifted, Orders closing restaurants, coffee-
shops and cinemas in the area and banning all use of bicycles
and motor-cycles continued in force. The Mayor of Nicosia
criticised the continuance of these Orders as "scandalous
and stupid" and as "2 discrimination against and punishment
of a selected category of people who could be no more guilty
than the rest of the population”.

The Greek Cypriots who appeared before the Investigation
Party stated unanimously that the above-mentioned curfew had
been z punitive and vindiective one. They said that no searches
had taken plece, that nobody had been arrested, and that the
inconvenience suffered by the population had been very great.
Moreover, all Greek restaurants, theztres, cinemas and other
places of entertainment had been closed by order of the
Government, and were maintained closed until 30tk October 1956,
This also was considered to be an intolerablie form of
punishment,

Mr. Weston; the Nicoslia District Commissioner, appearing
before the Investigation Party, in reply to guestions put
to him, explained. in particular, why the curfew had been
imposed about six hours after the crime had been commitied.
He said that the two murders committed during the morning
had taken the British authorities completely unprepared.
The Government was at that time engaged in security operations
in the hill areas in the.centre ¢f the island, and a number
of members of the security forcss had first to be recalled
to Nicosla. O©On the other hand, the murders had once more
demonstrated that the activity of EOKA in Nicosla was great,
and a curfew had to be imposed in order to operate searches.

/e
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Mr. Weston aclknowledged -that the Security Forces had no chance
whatsoever of finding the suthors of the crime, since the
criminals would not have neéeeded wore than a few minutes to
throw away their a2rms znd dissppear. Before imposing the
curfew it was, however, necessary tc give the "floating
population® time 1o leave the o0ld town in order to return to
their homes, end this involved & considerable emount of time
as they 211 had to ne searciied hefore leaving. That caused
the delay in imposing the curfew.

As to the rezson1s for imposing the curfew, Mr. Weston
said that there was a general attempt to find clues Por
detecting the suthors of thst perticular indident .and of

"others. - The reel resson for the curfew was in fact to
throttle the EJVA couwrder services between Nicosiz and the
hills aree where the military operations were taking place,
The curfew actueslly proved to be very useful, both because
the communicstions betwes: Nicosia and the hills area were
stopped, and because the rate of incidents in Cyvprus fell
abruptly during the whole perind of its duration.

During the curfew the whole area where the incident had
taken vlace was searched, anc the searches lasved the entire
period of the curfew. These searches were carried out in
certain aress only of the towm, 2nd this could zive the
imvression thet no seerches zt 211 were carried out,
especially since security reasons had compelled the
Government to prohiblit the Prezs from entering the old towm.
Yr. Weston could uncéerstend the zttitude of those who had
not 'mcwm of any searches and protested against the long
curetion of the curfew, tut Lovred thet the Investigation
Perty would gccept his explanations.

On the other rend, Mr, Weston insisted on the fact
that sbecial mescsures had been ftaken to trovide the peopulation
with opportunities to get victuzls 2nd other mesns of
comfort during omne or %wo hnours every dzay,

(o) Morphou (New Document No. 7). According to the
"Times of Typrus", during a curfew at this village, members
of the Security Forces stcod on walls of vards or gardens
and threatened tTo shoct occupsnts 1F they tried to open

the door to go into thelr yards to use their water-closets,
and in some ceses when taey merely opened thelr windows or
doors.
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The said curfew had been imposed on the village of
Morpanou, on 12th July 1956 as from 3 a.m. until further
notice, by an Order made on 1llth July 1956 by Mr. C. Thom,
Assistant Commisgioner of Nicosiz and Xvrenia. It was
lifted on 1Gth July 1956,

According to the allegations of the Greek Cypriot
witnesses heard by the Investigation Party the curfew was
imposed on Morphou as a punishment becszuse the Mayor and
the Municipal Councillors had refused to comply-with an
invitztion which Mr. Thom had adiressed to them on 7ih July, 1956,
Yo attend a "public enguiry” for the purpose of considering
whether a collective fine should have been imposed on the
inhabitants of Morphou.

¥. Christekis Loizides, Municipal Councillor of Horphou, -
acknowledged that vearious incidents had taken place in the
earlier months of 1956 prior to the said curfew {which
culminated in the killing of a British policeman on
8th July, 1956) but stated that this had not been the cause
of imposing it. He said that no seasrches had teken place
in the villsge and that the only form of enguiry had been the
distribution of paper and envelopes to the vopulation in
order to collect information about EOKA. He insisted on the
brutal wey in which the curfew had veen kept in force and
especlally on the fact that the Security Forces would not
allow the inhebitants to leave their houses in crder to
reach the toilets which were situated in the backyards. He
also protested against the fact that the inhabitants who were
thus found out of doors in breach of the curfew had been
forced to gather in a tarbed wire enclosure, on the sand and
under the hot sun while the temperature was 109 Fabhrenheit.
He said that one man had had sun-stroke and thet 211 the
people who had been put into the enclosure suffered fronm
sunburns. He then mentioned the fact that.the inhabitants
of Morphou had been caused great financial inconvenience
as they were prevented from looking after their crops and

‘animels, thus suffering a loss of about £30,000. He admitted

that as from the fourth or fifth day of curfew the veterinary
officer and the rural constables had been active in the
fields in order to reduce dameges to the minimum. On the
other hand, shepherds received permission to take their
flocks into the fields to graze, under escort. Questioned
in order to indicate how many members of the Security Forces
were in Morphou during the curfew, M. Loizides said that he
could not 'mow, since he was obliged by the curfew to

remain iandoors. He also said that he had not been an eye~
witness of the incidents relzted, bui that he could produce
evidence and witnesses.

o/
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Aprearing before the Investigation Farty after
M. Loizides, Mr., Yeston, District Commissioner of HWicosia,
stated that the curfew imposed on Morphou had neither a
punitive nor a2 vindictive character, but had been an ordineary
curfew imposzd in order to =zllow sé¢arches 1o take nlace and
information to be collecvtec. In particular, he said that
there was no connection whotever between the failure of the
public enquiry and the curfew itself. The region of Morphou
had a very bad record of incidents which culminated with the
murder of a British policeman on 8th July, 1§56, During the
searches made after this killing, some srms and smmunition
were found and this had been the recson for imposing the
curfew. The delay of 4 days between the murder of the police-
man and the irmposing of the curfew was probably due to some
fruitless discussions which took place with the communal
authorities of Morphou in order to obtain information.

The British authorities, said Mr. Weston, had done their
best to diminish the hardshivs of the population by letting
the inhabitants come out of doors for 2t least one hour every
day and by permittineg doctors and midwives to carry out their
duties regulerly., Many measures were taken in order that the
crops and animels should not suffer from the curfew. Moreover,
the people who wanted *to leave the viliage were allowed to do
so. Upon the advice of 2 medic3zl cfficer, the Assistant
Commissioner ordered that persons who were detained for having
been found out c¢f doors during the curfew were released,
since they had heen suffering from steving in the sun.

The searches were long, even if not all the houses of
the village had to be seerched, znd zrms were found. That
asccounted for the length 6f the curfew. DMr. Weston had no
recollection of the fact that envelopes and paper had veen
given to the population in order to obtain informaetion, dut
said thet this had taken rlace on other occasions and could
not therefore deny it. He had no recollcection that anybody
had been arrested as a result of the curfew, but was prepared
to make investigations if necessary.

(p) Nicosiz Weekend Curfew (New Document Ho. 10).
According to a Special Release from the Central News Room
onn 9th November, 1956, a house-curfev: zpplicatle to Greek
Cypriots in FNicosia during the hours of darkness wes
extended so as to apply to themn every week-end until further
notice from 2 p.m. on Saturdsy and all dsy Sundsy. The
only breal wss 1o be frowm 7 to $5.3C z.m. on Sundsys to sllow
attendance at Churcn. The Special Relesse stztes that during
the previous wetk-end 12 Dbomts hed been throvm during daylight,

o/
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two Cypriots murdered, one Cyprict woman serlouslj injured
and cne Security OfflClal slightly injured. The ferrorists
were deliberately timing their crimes for the week-end when
the streets were crowded and they cculd nore egsily make
their escape., It had been "reluctantly decided that the
public, in its own interest, must in future be kept off the
streets during the week-end”. The public was stzted to
“afford unwitting cover for the terrorists” while innocent
bystanders fell victim to indiscriminate attacks and the
week-end curfew weas a necessary measure for the protection
of the public. According to the Special Release, the’
District Security Committee recognised that "the great
majority of the Greek-Cypriot community of Nicosia is in
no way implicated in the activities of the terrorists" and
regretted to impose "a wmeasure which must inconveniernce
many law-abiding people".

According to the Order imposing the above-mentioned
curfew this Order was applicable only to Greek Cypriots -
born after 1lst January 1930,

245, In a letter dated 4th May, 1957, the Agent of the Greek
Government drew the attention of the Sub-Commission "to the
very unusuzl and severe measures which have been taken for
nearly two months now z2gainst the village of Milikouri®,

The letter con+inues- :

"Although descrlbed as z curfew, these measures
are nothing of the sort, dbut a blockade of the area,
cutting it off completely from the surrounding district;
there would not appear to be even any legal basis for
such action under the legislastion in force. The United
Kingdom autnorities deny that the measures are intended
as a punishment end say that the village is in the

'middle of an area where rebels are believed to be
-hiding. 3But the length of time the blockade has gone
on gnd the lack of results so fzr, show the zction
taken to be of douvbiful effectiveness and, in any
event, out of 211 proportion to the hardship caused to
the people cf the villege.

The plight of the village has aroused the sympathy
of the whole district: <collections have been made for
it and there have been attempts to supply it with
food." (Doc. A 34.076)
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To this letiter were appéended:.

(2) copy of 2 letter dated 8th April 1957, from
¥r, J.C, Clerides of Nicosia tc the Administrstive Secretary,
in which. on behalf c¢f the inhabitants of MNilikouri, he
requested the Govermment 4o cousider the nosition of the
inhebitants of that village wio hacd beern under sirict curfew .
for nearly three weeks, 2nd ware suffering great hardship.
They were handicappeé in the culiivetion of their properties
and in feeding their animals. They themselves were living
in deprivationsy

(v}, copy of the reply, dated 10th April, 1957, from
the Administrative Secretary to ¥r. Clerides, ststing as
follows:

"I understand tvhat, in Izct, all possible measures
have been taken to ensure thet the restrictions which
have had tc be inposed cause the minimum of inconveniences
and hardship to the villagers. FHowever, I am making
further enquiries and will write %o you zgz2in. You will,
of course, appreciate thet. in the interesis of the long-
term safety and security of the Tsland as s whole, the
capture of the remaining terrorists and their supplies
"of 2rms and explosives wust be regzrded zs of paramcunt
importance.,"

(¢} an article from the “Cyprus Msil" of 14+th Harch 1957,
reproducing the rrotest by Dr. Tervie, iHayor of Hicosia,
on behalf of all the Greek Ilayors of the islend against the
continued curfew gt Iilizouri village, which at that time was
in its third weelz, Dr. Dervis in kis protest said:

The Greel liavors of Cyprus sitreongly protest
against contiauing curfew Milikcuri village and arca

or. account of which whole porulation including children
are sufferirg hardship while agriculture and. stock-
breeding are being ruined. We ask that this illiberal,
hard measure be withérawn as being contrary tc humen
rights ana the pacification of thc country.”

15 51N
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According to this article from the "Cyprus Meili", a
Security Forces spokesman had said that Milikouri was in the
centre of the anti~-ECKA operation "ILucky Dip" which had
been going on since 18th Marchk (the date is no doubt a
mistake). The spokesmen continued: = "villagers are allowed
to circulzte within the village boundsries and food supplies
are organised by the authorities™ and added "it is suspected
that several wanted men are hiding within the area centred
on Milikouri".

: (d) a report from the "Times of Cyprus” dated

- 14th Maréh 1957, stating thet the Milikouri curfew was
understood to have been in force for about 3 weeks and that
an official spokesman had said 1% was believed

"that wanted men were in the neighbourhood though not
necessarily in the village itself. During the day, he
said, villagers were confined to the village boundaries
but could.move freely within them. There was a full
housc—curfew at night". -

The reporter of the "Times of Cyprus", wondering whether
arivas was there, said the Security Forces appeared confident
that "in time anybody who mignt be hiding there must run out
of fcod 2nd either emerge from his hideodr starve". It was
announced that Mr., Wayme, District Commissioner of Troodos,
would reply to the villagers personally and that "it was
understood that an cfficially sponsored Press visit to the
village, or the operationzl ares, might be arranged",.

(e) an article from the "Cyprus Mail" of 12+th April 1957,
stating that the villagers of Milik%ouri, who had been under
curfew for 25 days, had scnt a strong protest to the
Government. :

"They tell him that such measures are contrary to

+ the spirit of the existing situation as well as to his

Geclarations that no more collective punishments will.
be imposed. ' '

They complain that their herdships are unimaginable,
that their animals suffer and their fields sre being
destroyed”,.
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) an extract from the "Cyprus Meil" dated 6th April 1957,

-

(f
stating

o

"The village curfew o2 Milikouri is part of an
internal Security operetlun and is inr no way connected
with punitive mezsurss, 2w official government siztement
s21d vesterday as iilikouri, a V1llage near Yykko
WMonastery, entered its fifth week uncder curfew.

The statement alded thet all possible measures are
being tzken to avoid unnecessary hardships to the
villagers, but it will continue as long as the operational
regquirement remsins.

The statement follows rrotests from various quarters,
including ong from the Grzel Mayors and Trade Unionists,
urging the 1ifting of the curfew as contrary to the human
rights and to the spirit of & return to peecc in the
country".

In this connection, the Investigation Party obtained
further particulars. This informetion wes supplied mainly
by versons interviewed at NWicosis, namely,
General Fitzgeorge Balfour, Chwef of Staff to the Director of
Operatioass the Most Reverend Bishop Anthimos of Kitium and
M. dohn C, Klerides, President of the Humen Rights Committee
at Hicosia. The Party =zlsc thought it worth while to wvisit
the village itself in order to gain & clearer picture of the
situation. On this visit, during the afternocon of
21st January, 1958, it interviewed 1. Penaviotis Polydorou,
Pope of Milikouri, M., Fantis, Pzlitancs and Raspopoulos,

epresentatives of the ponulation, ¥r. Wayne, District

Commissioner of Troodeos, and ocnce more, Generzl Fitzgeorge Ralfour.
On toe eve of its visit to Milikouri, the Party received from
the Crprus Government s umemorzancum with sppendicez, on the
subject of the curfew.

The curfew of Milikouri imposed on 18th lerch, 1957,
lastec until 11th May, 1957, that is for 54 deys. It took
twe forws: firstly, from sunset to sunrise, the local
inhabitants wsre confived to their homes (house-curfew);
secondly, for the rest of the day, zlthough free to zo @bout

the villege, they werz not normelly allowed to leave i%
fv;’lege curfew).

In the light of this informstiom, the Partv has established
the Tollowing fects:

./.
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A, Reagsons for the Milikouri curfew

According to the spokesmen of the British authorities
in Cyprus the curfew was imposed for rurely military
reasons. The Security Forces had become convinced that
Grivas was in hiding somewhere in the mountainous and
wooded region surrounding liilikouri. They attached the
greatest importance to Grivas' capture which, they
considered, would virtually mean the end of EOKA. They,
therefore, decided to surround the whole ares and subject
it to a systematic search. In their view, once these
measures had been decided upon, they were bound to be-
applied not only to the surrounding sres but also to the
village of Milikouri itself; otherwise the operation
would lose much of its effectiveness. Thus Nilikouri
too was subjected to thorough searches and investigations.

The Greek Cypricts interviewed by the Investigation
Parity did not seem to deny that predominantly military
reasons were at the root of the Milikouri curfew. Some of
them, no doubt, asserted generally that curfews in Cyprus
had been of a punitive maturc but theyv did not single out
the particular cese of Milikouri inm this connection.

Some of the persons interviewed, however, challenged
the reality of these wilitary considerstions, pointing out
that: C : .

~ the curfew at Milikouri was imposed after EOKA had
anmnounced a "truce'; :

- throughout the jeriod of the curfew, the authorities
found nothing to incriminate the local populaticn
(no secret hiding-piaces, erms, ammunition, etc.).

B, - Manner of applying the curfew

- Date of ammouncement

Mr. Xlerides described as "significant" the fact that
the Order concerning the KEilikouri curfew was not published
until 23rd May, 1957 (Supplement No. 3 to the Cyprus
Cazette of 23rd May, 1957, p. 409, No. 541), in other words
after the expiry of the curfew and simultaneously with the
crder lifting the curfew (Cyprus Gazette No. 542, p. 410).
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- Duration

The British authorities pecinted out that in view of
the nature of the terrszin =z systemztic combing of the arsa
was bound to be & very slow process, '

— Hardship directiy c¢czused oy the curfew

The Most Reverend Antnimos, lkir. Klerides and, in
particuler, Mr. Fantls ancd Pope Pznaviotis Polydorou laid great
stress on the hardship suffered by the vopulation as a result
of the curfew (confinement within close limits, hunger , lack
of medical attention, interruption of po:tal services, . )
increesed mortality of livestock, decay of crops, unenployment,
etc.). The zuthorities were allgged to have made good only '
a snmall part of this damage.

The representatives of the United Xingdom auvthorities
admitted thzt the curfew had been an unpleasent experience
for the inhabitants of Milikouri end had caused some danage,
but mainteined that the Securltv Forces had avoided causing
unnecessary damage and had repaired the greater part of such
damsge as had besn done. They edded thzt the vietims had
been or would be compensated to the utmost extent compatible
with the principles governing. this mzitsr on the besis of ‘s
reasonable veluation of the damzge. Tastly, they emphasised
that every effort had been made to reduce the suffering orf
the population to the gbsolute minimum (distribution of food
and money; visits by army doctors and veterinery surgeons;
Tacilities for sending food pzrcels from outside; offers of
employment to some of those throwm out of work9 a‘tc.,.

246, It is furthe“ 1mport¢ﬂt %0 note thet a2t the hearings held
by the Sub-Commission on 2aé¢ and 3rd July 1957, the Agent of
the Greek Government referred to the curfew 1mposed on
Milikouri in the following terms

"Despite the cessation of zcts of violence and the
strict observation of the cease-fire by the vatriotic EQVA
Orgenisation, wmilitary operations on a scale hitherto
unknown in the island were cerried out by the British
forces. Apart from their unfortunate psychnological
effects upon the population of Cyprus, these operatious
were the direct cause of 2 curfew being imposed on the
village of Milikouri, whichk prolonged the sufferings
and herdships of the civilizn pooulation for fifty-
four cays.

15.510



- 241 =

Hence, no one has doubted the punitive nature of
- these measures, They were brought to your notice in
my letter of 4th May, end we believe them to be plainily
at veriance with the repeated statements of
Governor Harding and his administration that the EQK4
Organisation had been wiped out. )

The Government of Cyprus, bringing into acitiocn a
formidable military force of six .thousend men, begzan a
search for the now quiescent leader of the patriot
movement, regardless of the privations which these
operations imposed on the Cypriot population and of
the fact that they were thus committing a breach of
-the British Government's formal undertakings to this
Sub-Commission.

There can be no doubt, Mr, President, that neither
security requirements nor the desire to maintain public
order in the islznd could have justified such
repressive measures, which were clearly more than the
situetion demanded,®

The Agent of the Greek Government went on to say that
during the waiting period, i.e. since 2%th March, 1957,
curfew hed been strictly applied in more than twenty-six
cases, 1in severzl of which the reason given was the
obligation upon the inhabitants to remove slogans from walls
(see also below, parz. 280).

247. By letter dated 22nd August, 1957 (Doc. A 35.560),
the Agent of the Greek Government, referring to his above-
nentioned statement, informed the Sub~-Commission as follows:

"Since the cessation of hostilities (proclamation
oy EOKA of 14th HMarch 1957), the local authorities
have on frequent occasions imposed 2 curfew, either
in support of large-sczle military operations
(MILIKOURI case, letter of. 4th May 1957) which, having
been undertaken after calm had returned to Cyprus,
could not be justified on grounds of preserving order
and security, or in other cases to compel the inhabitants
to erase patriotic slogans written on walls.

In view of the frequency of these letter cases,
the punitive character of which cannot be denied, my
Government feel bound to give the Sub-Commission &ll
information in their possession on the avplication of
curfew in Cyprus (see Appendices).

./
15.510



Tt will be scen that the British authorities in
Cyprus, without reference to the requiresments of loecal
security and de€spite the azssurances given to the
Sub-Commission by the Agent of the British Govermment,
nave continued to apply the curfew consistently and
systematicelly, causing exasperation among the
inhebitants of the island, whenever a peaceful,; democratic
slogan is written at =211 leglbly on the walls of
Cypriot towns or villages.'

The appendlces referred to in this letter are the
following:

Appendix I:

1. According to the newspaper "Ethnos" of 1bth July 1947,
security forces blockaded the village Ayios Theodoros Xarpossias
on 13 July, a2nd impcsed & curfew on the inhabitants after they
had refused to erase 'slogans within a set period of time.

2. According tc the same newspaper, security feorces on
12 July called upon the innhabitants of Trikome to erase the
slogans appearing on the walls not later than & a.m. on |
the 13th, oftherwise the village would be put under curfew.
The inhabitents refused to comply and abandoned their village.

3,  According to the "Timss of Cyprus" of 20th July 1957,
trecops and police surrcunded the municipal market area in the
town centre of Limasscl 2nd imposed a two-hour curfew on the
market and surrounding shops. This action was taken after a
1“rgc number of slogans hed beenn written on walls, such =as

"Harding must go Crimzs of reo-Nezis are being found out"
and "EOKA will punlsh" Officers in charge of the curfew
operation said the 2rea would remain under curfew until the
slogans were wiped off. Men of the Oxfordshire and
Bucizinghamshire Regiment and the police Mobile Reserve stood
by while the slogans were removed.

4. The "Times of Cyprus" of 22nd July 1$57 reported that
four villages in the Kyrenia distriet, Bellapzis, Kazaphani,
Ayics Epiktitos and Ayics Gheorghios, were put under curfew
f?ollowing the discovery of a large number of slogans printed on
walls and streets. Armed soldiers stood by while Cypriot
youths painted out the slogans in the hOu , SUMmMET Sun. These

slogans included "Down with the emergency" Partltlon would
lead to war", "Cyprus case ‘to the United Nations", "We want
liberty"

/.
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In the same number the "Times of Cyprus” reports that
two Greek Cyprict men protested because while on Thelr way
to Nicosia by bus they were arrested by members of the army
at the eighth milestone of the road between Kyrenia and Nicosia
and forced- under threat of arms to remove slogans. The two
Cypriots complained because they were chosen to do this work
as the only Greek passengers in the bus. A British officer
commented to the newspaper's correspondent:

"Our orders are to get the EOKA slogans obliterated.

I know it is hard on passers-by to force them to ¢lean
them off, but after 211 the slogans were written by
Greeks and presumably the Greeks approved of them,
Besides, who else can we get to remove them? I
certainly do not see why Brltlsh soldiers should get
down on their knees to do so.

Asked whether this sort of treatment might make pro-British
Cypriots antl-Brltlsh the officer”said he hoped they would
have more sense. Anyhow, we have our orders and must carry
them out as best we can.

5. According to the "Times of Cyprus" of 27th July 1957
the curfew was imposed on Ayios Theodoros for.the second time
on 26th July in order to have slogans removed. The same thing
happened at Limasscol for half an hour, to oblige passers-by
to obliterate slogans. . '

6, 7, 8, 9 and 10. The newspapers "Pileleftheros"”,
"Ethnos and "Eleftheria" relate several other incidents of
the same kind which occurred between 1st -nd 8th August 1957
(_Z}os Gheorghios, Tsada, Akanthou, Gialouss. {Yialousa?)
Goudi, Dlorlos, leassol)

Appendix I1:

An order by the Commissioner of Famagusta, issued on
25th July 1957 prohibiting the use of the road from Bog%gg
to Rizokarpasc between the 43rd and 44th milestones. hi
order 1s cited as the Removal of Illegal Slogans from Roads
Order, 1957. The prohibition was-imposed as from Friday,
26tn-July 1957 at 3 a.m. and was revoked by a second order
issued on 2TthJuly, with effect from 10 a.m. on 26th July 1957.
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Several Greek Cypriot witnesses heard by the Investigation
Party mentioned the curfews imposed for the purpose of removing
slogans (MM. Ziartides, Spyridakis, Pouyouros, Hadji Costas, -
Mylonas, and the priest of Paralimni, Papa Constantinou. 7
They all affirmed that thése curfews had been 1mposed as a form
of punishment. :

On the other hand, Mr. Weston, District Commissioner of
Nicosia, affirmed that. 2t lezast in his former district
(Famagusta), the curfew had never been used as a means of
obliging the population to remove seditious slogans. Nor had
he any knowledge of 2 case where passengers in a bus were
obliged to get out in order to remove every trace of such
slogans before being allowed to continue on thelr way. He -
did not, however, rule oubt the possiblility of suech an -
occurrence in other districts.

Mr. Gillies, Distriet Commissicner of Famagusta, stated
that under Regulation 35 (A) of the "Emergency Powers (Public
Safety and Order) Regulations, 1955": :

35(A) Signs and (1) Where 2ny illegal sign or slogan is

slogans on written or otherwise placed on, or in the
roads. _ vicinity of, any road, zny police officer

or any member bf'Her'Majesty's naval,

military or alr forces may give dlrectlons
requiring any of the inhabitants of any town.
village area or guarter, to remove such sign
or slogan and any person who contravenes any
such directions shall be guilty of an offence
and shall be liable on convietion to the
penaliies provided for in Regulation 75 of
these Regulations. :

(2) Without prejudice to the taklng of any
action under paragraph (1) of this Regulation,
the Commissionsr of the Districet may, by
order, prohibit the use of any road, or the
use of. any vehicle on any road, on which, or
in the vielinity of which, there.-is an - .
illegal sign or slogan.
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In applicatiorni of this Regulation, the sccurity forces
~ had, on several occasions, ordered the population to eraseq -
seditlous slogans, While this operatiocn was being carried
out it was natural to Impose a curfew in order to prevent
possible. disturbances,- but this did not mean that the ecurfew -
was imposed as a punishment to compel the population to
remove thg slogans.

- 248, Furthermore, according to Annex 38 to the Greek Government
Memorial of 24th July 1956 (extract from the London "Times" of
19th fipril 1956), the closing down for a week of all "restaurants,
~bars, clubs, coffes shops. cinemas, confectioners' shops,
cabarets and, in fact, any place of entertainment or public
resort owned by a Greek Cyprlot' was ordered on 18th April 1956.
According to the "Times" this was done on acccunt of the public
abhorrence a2t the murder of a Greeck Cyprioct policeman by EOKA
terrorists. This decilision which affected 90% of the places
of public entertainment in the town caused a financial loss
which must be reckoned in. thousands of pounds.

The "Times" said "It is to be hoped that the Government's
draconic order may result in some victims speaking more freely
about the EQKA terrorist movement, but whether it will actually
have such a result is a moot point for the fear of EOKA is very
great among the 'masses!. " In comclusion it stated that the
order would certolnly net help to increase the nunber of
pro-British Cypriots" :

As regards the closing down of the above-mentioned. places
of entertainment, the Investigation Party recognised that this
had been ordered under Regulation HO of the "Emergency Powers
(Public Safety and Order) Regulations" (subsequently revoked
on Sth August 1957 ) and not under the Curfew Laws. Thus this
did not come within the province of the Cyprus Investigation.
Mr, Weston, District Commissioner of Nicosia, indicated,
however, that this measure had been gradually relaxed, even
before being revoked, and that its purpcse had been to prevent
people from running the risk of being the viectims of possible
ineidents, which might have been facilitated by the gathering
of a certain number of persons in the same place. It had been,;
on the other hand, ascertained that many places of entertainment
were used by terrorists for the purpose of hiding arms and
distributing leaflets, as well as for the purpose of
gathering and operating under safer conditions.

All the Greck Cypriot witnesses heard by the Investigation
Party. who had been subjected to the above-mentioned measurc,
emphasised its punitive character.

./
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IT. THE LEGAL ARGUMENTS OF THE PARTIES

A, WRITTEN SUBMISSIONS S

249, The Greek Government in ifs Memorial of 24tl July 1956°
(Part Il Secfion 3) contends that the curfew power, though
given to the Governor for use in the interests of public safety-
and order, has been abused and is openly acknowledged to be
imposed as a punishment. Its more detailed contentlons are:

(1) Curfews of indefinite duration have been
1mpoSed for purpcses of intimidation, cxamples
-of which are said to be the Paralimni curPew
‘of December 1955 {(Annex 35) and the ..
Panc Kyvides curfaew of October 1955 (Annex 35 bls)

{2) Curfews have becn imposed as a means of enforcing.
payment of a collective fine., an example of
which is said to be the Paralimni curfew of
December 1955 /Annex 36).

(3) Curfews impose vexations and sufferings on the
people and vary with the whim of the local
inhabitants. examples of which zare said fo be
the Lefkonilko and Lapithos curfews (Annexes 15 and 19).

(4) The Kalopside curfew was impcsed as a means of
pressure to obtain informatlion against those gullty
of attacks and was maintained until payment of a
fine inflieted for fzilure to co-operate {(Annex 21).

(5) The Kalogrea curfew was imposed because the
villagers had failed to erase anti-British slogans
on walls, buildings, chureches, cte., {Annex 36 bis).

(6) The Nicosia closure of all resfaurants, bars,
“elubs, coffec-shops, cinemas. confectionery shops.
cabarets and places of entertainment or public
resort owncd by Greek Cypricts Cor one wee was
2 collective punishment (Annex 38),

/.

‘1) Annexes 35 and 36 evidently refer to the same curfew,
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(7T) Curfews, even when imposed ostensibly for the
. maintenance of order, assume such proportions
that they exceed what civilised governments
dare to do, an gxample of which is gaid to be
the Greek Independence Day curfcw on thlrteen
maJor towns (Annex 39),.

250. The United Xingdom Government in its Counter-Memorial
of I7TtE October 1056 [paragraphs 60-75) draws atbention Lo the
fact that. the Greek Government has. not clzimed that the:
curfew legislation is itselfl open to objection under the_
Convention. and confends that it would be neither feasible
nor preoper. for.the Commission teo.investigate -each of the
several cases mentioned in the Memorial. At the same time,
it does not zdmit thot the facts of these cases heve been
fully or accurately stated in the Memorial and it maintains
that the curfew power has consistently been applied in
accordance with the law and in the interests of public safety
and order. Its more detailed contenticns are:

1) ;The Greek comp1a1nt of an abusc of the curfew power
© ‘2mounts to.an allegation that the Governor has acted

ultra vires. The quastion of the powers conferred on
him by the Curfew Laws and the question of ultra vires
are questions of municipal law which c¢zn and should in
the first instance be examined in the local cowrts,
The Commission would be taking a dangerocus step and
going outside its proper functions if it were itselfl
to go into the question of ultra vires.

(2) In general, curfews have been imposed to assist the
- apprehsngion of offenders, to restrict traffic and
other movement as an aild to the work of the security
forces, to prevent disorder,. to restore law and order:
and to ensure the safety of the public. Thess . : .
purposes, it is said, fall within the proper scope of
the powers conferred by the Curfew Laws,

{3) Curfews have proved effective in putting an end to
murders and disorders a2nd in nelping to restore order
and frustrate terrorists Many people are said to
have zxpressed grztitude for the imposition of curfews
and in Ktime. Pells, Limessol and clscwherae the
inhabitants are said actually to have asked for a
curfew in order that communial disturbances might be
avolided.
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‘4)  Curfews have not been harshly applied so as to deprive
people and animals of the essentials of life. Provision
has on each occasion been made tc enzble food supplies to
be obtalned and necessary medical attenticn to be given.

(5) The need for a curfew in any particular instance is
essentially a matter within the competence and judgment

of the authorities in Cyprus responsible for maintaining

law and order and protecting the inhabitznts. An example

is the curfew on 25th March 1956, which was-Greek Indepéndence
Day, a major pollitical festival in Greece; 1t .was .
particularly likely that, without a curfew, there would

be disturbances cof the peace in which innocent persons
would be killed.

B. HEARINGS OF 15TH, 16TH, 17TH AND 18TH NOVEMBER 1956

(1) Pleading by the Counsel of the Gresk Government before
the Sub-Commission Ihw November 1950, Doc. A, 30.708,

LD. (i=-11)

251, In his first specch on the question of curfew, the Counsel
of the Greek Government amwplified the contention that curfews
had freguently been employed not for purposes of security but
as an accessory measure of collective punishment, citing-the
Lefconiko curfew of December 1955 {Annex 15}, the Lapithos
curfew of March 1956 ‘Annex 19) and the Kalopsida curfew of
April 1956 (Annex 21) as instances of the imposition of curfew
in furtherance of the exaction of a collective fine. (1)

e

(1) At the final session ffth November 1956 - Doc. A.30.768,
p. 184), the Greck Government mentioned the Paralimni -
curfew of December 1955 (Annex 36; as gnother exanple.
Indeed it also mentioned a second Lapithos curfew of
April 1956, as & yet further example; but this is zn
error, dus, no doubt, to the misprinting of the date
of Annex 17, which in fact relates to the szme curfew
as Annex 15,
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Theses oxamples are claimed by the Greex Government to
2stablish that curfews are employed as a measure of constraint
to enforee payment of colledétive fines and it maintzins that
such a2 use of curfew is an accessory measure of collective
punishment, Moreover, 1t claims that o pﬁssaﬁo in Annex 36 bls
dealing with a £6.000 colleetive fine on the "silent villages"
cf Puno and Kato Zodhia contains a tacit admission by the
suthorities of a punitive uss of curfew. (1)

The Greek Government also claims that 1its view bf the
punitive nature of curfews in the cases just cited is supportead
by the impositioh of indefinite curfews in 2 similar way to
compel the giving of information about terrorists, the
example given being a Paralimni curfew of June-July 1956
{New Document No., 1}. TAN indefinite curfew whether until a
fine 1s recovered or until information is given about a
terrorist attack is said to have exzctly the same a2im and
object as the collcetive punishments authorlsed under the
Collegetive Punishment Order. .

252. Another argument advanced by the CGreck Government, in the
course of thi hearing, was that the curfews ordered by the
avthorities in Cyprus are not consistent with the juridiecgl.
concept of curfew as understood hitherto. Basing itself on
the explanztion of curfew as understood in the Encyclopcedia
Britannica, the Gresk Government represents that the cohcept
of curfew today hinges on the difficthy of keeping order
during the hours of Jarkness and is limited to the
pronibition of movement during what may be termcd the night
even if the actual fixing of the hours of nlght may be
somevhat arbitrary. It contends thiat never in the annals of
the penal law has the prohibition of movement for several
days and nights on end been. clussificd as a curfew. It cites
as an instance a fouredoy curfew imposed on four villages

of the Famagustz area after an attack on the Paralimni police
station (Annex 34). 1In this case the press report referred to
a mass commando scarch in the area a fortnight after the
lifting of the curfew and the Greek Government observes that
the curfew and the securlty search could have had no relation
to wach cther.

~

/e

{1) The'pgssagc in Annex 36 bis does not in terms mentlon
a curfew and it is not c¢lear that the phrase "silent
villages" has rufercnce to a curfew.




253. The Greek Government adduced as “urther evidence of the
punitive useé of curfews a2 number of press reports conecerning

the "long Nicosia curfew" impos:d from 28th S:ptember to
6thQctubar 1956, which 1t later submitted to the Sub-Commission

~t the hearing New Documents Nos. 2-8). It cited at length

two reports from the "Derniéres Nouvelles dtAlsace" in which

ths curfew was refcrred to as 2 collective punishment and in
which 1t was stated that the official reason for the curfew was

¢ systematie sezarch of Tthe houses, but that this rezson was e
mere "pretext". It also cited extracts from z letter of

12th October 1956, in the "Times of Cyprus" by a2 British journalist
in which it was stated that "zvery government official would tell
you in privete that the curfew was punitive in intention".,

This Jjournalist zsserted that the murdersers could have made their
escape well .befors The curfew begen and that no useful purpose
wes served by distributing paper and envelop=s for obtaining
information during the curfew. He further asserted that he had
had no reports of peclice scarches or investigations. The Gresk
Government for 1fts peirt maintzined that the Cwo-hour mid-day
breali in the curfew <zch day was in itsell inconsistent with

the curfew belng 2 security measure since "wanted" persons

could mo e £o a house which had already besch searched and thus
cscape detention. It a2lso called in guestion the sincerity of
the distribution of paper and envelopes for information; arguing
that anonymous evidence would anyhow b- vzlueless as the basis
of = prosecution. In general, it contended that in the light

of this Nicosia curfew it was impossible to doubt the punitive
character of curfuws 2nd the falsity of the "security" pretext
for them.

‘2) Pleading by Counsel for the United Kingdom Gove:nment
T6th November 1056, DoC. A.30.768, pp. 91-100 )

254. One of the Counscl for the United Kingdom Government
represented .that the guestion whether curlfew had been abussd by
the Cyprus authoritizs wzs cssentizlly one of faet and that' it
would be verydifficult for the Tribunal to reach a reliable
conelusion except upcen detziled examination of the individuail
instences., It also represented that the Tribunzal, in reaching
a ccnclusion of fact .on questions of this kind., could not act
upon "a serics of newspoper comments. It stated that it does
not dispute the occurrcnce of many of the instances mentiloned
in the Memorial but reserves its position as to the true facts
and circumstances of each of those instznees. It was ready to



go into the details of individual cases if called upon, But
it invited the Commission to hold that, without a much more
deztailed examinaticn of the fects than is possible upon the
Greeck material, a fair coneclusion cannot be arrived at as to
whether or not 1n any instance the curfew has been abused,

Secondly,'the United Kingdom asserted that, if there had
been any abuse of curfew in any instance, there would be a-
domestie remedy. At the same timc it appecred not to press
the point of "domestic remedies" for - Counsel for the United
Kingdom Government said [Doc. A 30.768) - it would be obliged
to take the point but did not do so because it accepts that
as & mattzr of practice the onus upon the pleintiff would be
very heavy 1ndeed

255. Thirdly, the United Kingdom Government.mzintained that the
coincidence in point of time between the-exaction of a collective
fine and a curfew in any given instance is not, by itself, any
proof of abuse of curfew. It represented that the place where a
curfew is reauired for the maintsnarice of order is likely to be
the very place where a collective fine has had to be imposed

for terrorist acts. Similarly, the place wherc 2 collective
fire has been imposed is very often the place where a curfew

is required to facilitate the search for terrorists and

weapons. Only a factual examination of <dch case, 1t states,
would show whether the curfew had been impossd properly for

the maintenance of law and order or for security purposes and
not improperly as & punlshment superlmposed upon thu fing.

256. Fourthly, the United Kingdom Govermment denied that the
distribution of envelopes to obtein information was mere
camouflage for the punitive imposition of a curfew. In
regard to the Greek contention that any information so
obtained, being anonymous, would be useless for bringing
offenders to trial, the United Kingdom Government says that
even anonymous informastion is valuable s the basis for
further enguirics which may lead to legal evidence being
obtained., Accordingly, the fact thet the information is to
be given anonymously is nc indication that the regquest for
information 1s not & genuine one seriously mads for purposes
of maintaining law and order,

257, Fifthly, the United Kingdom Government maintained that

the fact that bresks of some hours have been allowed 1n curfews
is no indication that they were not imposed generally fer
sceurity reasons. Humanitarian considerations could not

be totally disregarded and to allcow the inhabitants out for

‘ e
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a pericd to-obtain food and personal necessities does noc
render a curfew valueless from a security point of view.

In practice the erea is cordoned off and although the
individual terrorist may escape from one house to another :
during a break, 1t by no means foliows thal he escapes from the
area. Again, a2 curfew having breaks may nevertheless frustrate
a new terrorist atfack by making more difficult the plan for
the -get-away. ) S

258, The United Kingdom Government then dealt with some-of the
actual examples cited by the Greek Government as abuses of ,
curfew in order to indicate with regard tc each how dangerous
it would be, without an examination of the facts, to conclude
that there had been any abuse. Starting with the Lefconiko
curfew (Greek Memorial, Annex 15), it s=zid that the village
had a bad record of terrorist activities endingwith the
burning down of the post office in broad dayiight by a group
of villagers marching through the streets with cans of petrol.
At the public enqguiry nc one had come forward with information
and it appeared to the United Kingdom Government to have been
a case of the kind where & whole community may be implicated
in & criminal act. The collective fine was in fact applied

to the rebuilding of the post office. The United Kingdom
Government contended that the Lefconiko case was one in which’
a curfew not only may properly, but must, be imposed, if law
and order are to be restored and further incidents prevented.
In any event, a nice investigztion of the circumstances would
be reguired before it would be safe for any tribunal to reach
a conclusicn on the point of fact, whether or not there hagd
been an abuse of curfew.

259, On the guestion of the zlleged inhumanity of the curfew
the United Kingdom Government asserted that a large number of
recautions had beaen tazken fo ensure that it should not be
inhuman®. The women were allowed out for two spells of
two hours each day tc enable them tc buy food., get water, ete.,
while curfew passes were given to the buteners, bakers,
grocers, chemists and doctors. Curfew passes wasres also given
to shepherds so that they could graze their Flocks between
sunrise and sunset,

260. Taking next the Lapithos curfew {(Greek Memorizl, Annex 19),
the United Kingdom Government said that there had been repeated
rioting and hooliganism in this village by young people,
including the burning down of the girls schocl. Then on

14tk Irrch tobombs were thrown at security forces within the

/.
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village and a curfew was inmposed thot evening until 6 a.n.
next morning. Reinposed at 6 p.n, on the 15th it was lifted
2% 6 asn. cn the 16th and the authorities, hoping thet there
was caln and that order had been restored, did not renew the
curfew for the night of the 16th/17tk March or for that of the
17th/18th March. The only resul® wos that on the second free
night boubs werc thrown intc vehicles, killing one soldier

and wounding two more. The curfew was, therefore, reinposed,
These facts, the Unhited Kingdom Govermnment contended, showed
that in the Lapithcs case the curfew was operated for the
neintenonce of low and order ond for purely security purposes.

261. Turning to the Kalopsida curfew (Greek Memorial, Amnex 21),
the United Kingdom Government said that "after some marked
terrorist activity" a British sergeant was murdered in an
ambush in the. village. A curfew had been imposed on the

Bt April from 5 a.m, to 10 p.m. because it was essential to
search for terrorists and arms and security forces in fact
searched the village from house to house finding a quantity

of electric batteries of the kind used by terrorists for
detonating bombs. Admittedly, the opportunity provided by

the curfew was used for the exaction of the collective fine.:
But This does not mean, so the United Xingdom Government - :
.contended, that the curfew was abused. The curfew was
necessary. to make possible the searching éssential for
security purposes. .

262, The last example dezlt with by the United Kingdom
Government was the Pano Kyvides curfew  {Greek Memorial,
Annex 35 bis), in regard to which the Greek Government
contended that it cannot have been for a security purpose
because the search mentioned in the newspaper report took
place two weeks after the 1ifting of the curfew. (1) The
answer given by the United Kingdom Government was that there

/.

(1) Note: At no time during its hearing did the Counsel of
the Greek Government mention the curfew at Pano Kyvides:
a village not far from Limassol, dimposed onlgth October 1955,
On the other hand, it mentioned the curfew imposed =
fortnight beforel5th September 1955 ‘Annex No. 34) on
Tour villages 1in the Famagusta area {Liopetri, Xylophagou
and Sotira, as well as another village whose name is
not given}. It wason 15th September 1955 that there had
been a commando and police search (see para. 252 above).
This curfew is also mentioned in para, 244, letter (r).
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wers, in fact two searches one of which was contemporaneous
with the curfew and the other was the one mentioned in the
newspaper which took place two weeks later. It said that a
party of the security forces had becn heavily stoned in the
vilizge and then,on 15th. Cctober, some villagers refused to
pay their toxes to the loecel inspector. On 18th October an
RAY wvehicle was attaecked and burned in the village and on

the following day a2 curfew was imposed for 36 hours during
which there was 2 house to house scarch. The United Kingdom
Govarnment submltted that, zlthough nothing was discovered in
the village, the searcnh was in these circumstances a proper
szeurlty measure and the curfew reasonably nceessary for
carrving out the search.

263, The United Kingdom Government, in ceoncluding its reply,
reiterated its eontention that it would be unsafe to reach any
conclusion on the gusstion of abuse of curfew without a
detailed examination. of the full circumstances of each case.
It ofrered to ge into any cother cases menticned in the
Memorial which the Sub-Commission wished but sazid that it

had not brought with it the information necessary for dealing
«ith the new materizl introduc<ed by the Greek Government at the
hearing (the new documents relating cspecially to the

Long Nicosia curfew). At the same time it asked the
Sub-Commission not to taks this new material, even the

Reuters despateh. at its face value, zas it believed that the
accounts in the press reports were arather exaggsrated
presentation of what hed happened.

{3) Reply of Counscl for the Greek Government
(Toti November 1953, Doc. A 30.768, pp. L10-113)

264, In his reply, Counsel for the Greck Government recognised
that the Commissicn wzs not concerned with isolated instances
of abuse on the occasion of 2 scarch or arrest but insisted
that the numercus instances of abuse of curfew z2lleged in the
Memcrizl did concern the Commission as evidence of a general
nractice contrary to the Convention, It urged that, although
it might not be necesszry for the Sub-Commission to ascertain
the truth about all the fzaets in controversy, it was reasonable
thot a semple should be taken and verified, if the information
provided by the Pzrties appearsd to be insufficient. While
understanding the United Kingdom Government!s inability to

deal at once with all the facts of the long MNicosia curfew,

1t expresscd surprise that it could ot deal at oncz with the
only relevant polnt. namely. the relation betwsen the

curfew and sscurity measures,
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265, As to the cther curfew cases, the Greek Government saild
- that the guestiocn was whether the curfews were or were not
imposed as punitive measures. In regard tc the cases whsare
there was at the same time a curlfew and an exaction of a
¢ollective fine, it made two points. First, it contended
that one test of whether or not therewas an ebuse of curfew
was whether there were searches in all the houses within the
curfew arsa. . In the ease of the Kalopsida curfew, it was .
inclined to accept the United Kingdom Government's asscrtion
that there was a search., But in the ecases of the Lefeconiko
and Lapithos curfews it maintained thaft there was an abuse
of curfew. If interpreted the United XKingdom observatiocn
that advantage had been taken of the curfew to collect the
fine as meaning that there was no search in these cases.

For it would be cbsurd to inflict a collective fine first
and make investigations afterwards. Secondly. it contended
that there had In several cases been 2 complete coincidence
between the exaction of the fine and the duratiocn of the
curfew and that in these cases it was clear that the curfew
had been employed as a measure of constrazint necessary to
the coWIectlve flne.

266. The Greek Government then recalled again the "official
announcement" mentioned in Annex 36 bis, that a curfew had
been imposed on Kalogrea tc compel the population to remove
anti-British slogans from walls, buildings, etec., and that
this had been the first example of & curfew imposed for this
reason sinee the passing of the new lew about anti-British
slogans. IL stated that, as the United Kingdom Government
had left the Greck Government's allegation in regard to this
curfew unanswered after three months had passzed, the
Sub-Commission was Jjustified in considering it to be
substantiated.

The Greek Government coencluded by observing that no
reply hnd been glven to its observations concerning the
etymology of "curfew" and concerning its previcus use in
British legislation as meaning a p”Ohlbltlon in movement
during the night. It meintained that it was a complete
abuse of the notion of curfew tc produce under the rubric
of curfew results identical with those obtained by
collective punishment. It ecmphasised that the Collective
Punishment Order prov 1ded for a powver to order the closure of
2ll or certain shops until the order was revoked or to
open only at the times and under the conditions fixed in
the order and that the same applied to dwelling houses.

It argued that there was no real difference betwecen some
cases of so-called curfew, as reported in.th: press, and
orders under the Collective Punishment Regulation ‘No. 732).

. e
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4. RHeliolnder of Counsel for the United Yingdom Government
{(I6th Novemter 1056, Doc. A 30.768, pp. 121-12%)

267. In his rejoinder, Counsel for the United Kingdom Government
repeated that on all guestions of fact it simply placed itself
at the disposition of the Sub-Commission. It believed this to
be its correct attitude since not only the Memoriel but also
the QOrder of the Commission limited the Greek Application to
legiclative measures and to the existing practicel and
administrative measures. It further represented that, even

if every instance of alleged abuse of curfew were to be
accepted at its face vaiue, the Greek Govermment would still
be nowhere near to establishing a general administrative ‘
practice of abuse of curfew., It did not disvpute the right of
the Greek Government to invoke individuel instances when
2lleging a2 general malpractice. It contended, however, that
(2) this procedure left unsnswered the question whether or

not the individugl instances were really instances of the
alleged general malpractice; (b) it would be difficult

for the Sub-Commission now to inguire into that guestion;

(c) the Sub-Commission would not be willing to decide the
question merely on ngwspaper extracts and the assertions and
counter-assertions of counsel .for the Parties.

268. Taking the case of the Xalogrea curfew (Annex 36 bis),
on which the Greek GovernmenT Has challenged the United
Kingdom Government to reply, the latter asserted that it was
. inzsccurate to say that the curfew had been imposed to compel
the removal of anti-British slogans. Its own informatiocn

was that the curfew had beern imposed in order to preserve
order while the slogans were being removed by the Security
Forces. When slogans were being removed it wzs just the

kind of occasion when a curfew may be of value for preserving
order. Consequently, the two Governments were in dispute

as to the facts of this instance and it appeared difficult
for the Sub-Commission to resolve the dispute on the basis

of the material submitted to it. '

269, The United Kingdom Government then took the other
specific case on which it had been challenged to say whether
there had been a house-to-house search, namely, Lapithos,

It szid that there had, in Tezct, been no search, But it
represented that the neced to make a house-to-house search
was by no meaens the only "security" or "public order"
nurpose for which curfews were imposed. The reasous for
ymich curfews were imposed were set out in the Counter-
Memorial (paragraph 72); to assist in the gprrehension of

-/c
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offenders, to restrict traiffic and other movements in order
to assist the security forces, to prevent disorder, to
restore law and order and to ensure the safety of the
public. ZILapithos, it contended, was an instance where it
was clearly right to impose the ‘curfew for the restorcblon
and malntenance of public order.

270. The United Kingdom Government next discussed the Greek
contention that the greatest significance was to be
attached to the cases where there was a .complete coincidernce
between the time of the curfew 2nd the exaction of =2
collective fine. It said that, even if vou made a2 detailed
analysis of each case to see how far in fact the '
coincidence in time actually occurred, the result would be
quite ambiguous. It represented thet the period when a
collective fine was being exacted wes the very time when there
were likely to be incidents in breach of public order -and a
curfew might be required., Accordingly, the coincidence
. of a curfew with the exaction of a fine provided 2zn
indication either way on the guestion whether or not there
was an abuse of curfew.

271, Pinally, the United Xingdom Government explained that
it had not dealt with the Greek argument in regard to the
etymology of the word "curfew" because it considered the
argument to be without any relevance to the work of the
Sub-Commission. It did not éispute that "curfew' meant
some thing different in the Middle Ages but said that the
reality of the point at issue before the Sub-Commission was
the meaning. of Curfew in the Cyprus legislation which
depended on the texts of the laws themselves. It
naintained tnat in current English usage there was no _
better word than curfew to describe an order which required
persons to stay within their houses.

5. Conclusions of the Parties (16th ané
17th November 1956, pp. 139 and 143 of
Doc, & 30.768 2nd p. 2 of Annex to. same document)

272"At the end of the sitting of 1léth November 1956, the.
Greek Govermment submitted its general conclu81ons. In
regard tc the Curfew it recuested the Oomm1531on

+ss "5. to0 declare contrary to the said prOV’SWO“S
(Articles 3, 5 and 7 of the Convention) the imposition
of ‘2 curfew and the destruction of buildings or
plantations, measures which, although taken under
powers conferred by other regulations, are in effect
forms of collective punishment, means of pressure,
etCavas”

o/
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For its part, the United Kingdom Government, at the
hearing of 17th November 1950, asked the Commission: -

...%3. o refuse to make any of the declarations
' reguested in paregraphs 3, 4, 5 and 6 of
those conclusions.” .

5. Questions put by the Sub-Commission to the
representatives oIl the Parties

273, The Sub-Commission at the end of the session on the
afternoon of 17th November (Doc. 4 30,768 p. 180), inter
alig, addressed the following question to the Greek
Government: ‘

"IT Curfew. What evidence exists in support of the
allegation that curfew is 2pplied, as a general praciice
or in a great number of cases, solely in order to
collect fines or to punish the population of Cyprus®?"

274. The Greek Govermment replied (18th November 1956,

Doc. A 30.768, pp. 183-184) that it was unable to add to the
material slready produced in the Annexes to its Memorial

eand during the course of the hearing. It reiterated that the
extracts from newsnapers constituted at least initial
evidence of the truth of the facts in regard to the incidents
mentioned. If the Sub-Commission did not consider that the
documents produced afforded sufficient proof, it would be-
for the Sub-Commission to obtain "further evidence by an
enguiry on the spot"..

275. The Sub-Commission also put the following question to
the United Kingdon Government (17th November 1956,
Doc. A 30.768, p. 181):

"IITI, Curfew. What zre the domestic remedies available
to individuals in order to complain against the possible
abuse of curfew which had been referred to by the Agent
of the United Kingdom Government."

276. The reply by the United Kingdom Government was given

in writing enc will bhe found in Doc. A 231.551. To allow

the Commission to appreciate the -question of domestic remedies,
it would appear useful to guote the 3ritish reply in toto:

1=.510



"1. -If the Curfews Law were in fact abused in the

' menner alleged by the Greek Government, a person
injured by that abuse would have domestic
remedies svailable to him under the law of Cyprus.

2. Section 33 (1) of the Courts of Justice Iew,
1953, (Wo. 40 of 1953) provides as follows:

"Every Court in the_exercise of its civil or
eriminal Jjurisdiction shall apply -

(a)
()

(c)

(d)

the Laws.of the Colony;

the Ottomen laws set out in the Second
Schedule to the extent specified thereing

the common law and the doctrines of equity
seve insofar as other provision has been
or shall be made by any Law of the Colony:

the Statutes of the Imperizl Parliament,
and Qrders of Eer Mejesty in Council,
applicable either to the Colonies generally
or to the Colony save insofar ss the same
may validly be modified or other provision

made by eny Law of the Colony."

The effect of this is that, save where there is an express
provision of local law, the remedies which would be available
to a person aggrieved by an alleged abuse of the Curfews Law
would be those available to kim in sinrilar circumstances

in England.

3., As regerds the persons liable to be sﬁed, section 4
of the Civil Wrongs Lew (Cap. 9) provides, so far as is
material, as follows:

"(1) No action in respect of any civil wrong shall
be brought ageinst Her Majesty.

(2) A servent of the Crown shall be responsible for
any civil wrong committed by him:

Provided that he shall be sped therefor in his
personal capaciiy:
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Provided also that, subject to the provisions of
sub~-sections {3) and (43 hereof, it shall be a
defence 1o any action broughtagainst any such
servaent that the zct complaired of was within the
scope of his lawful authority.

¥o servant of the Crown shall be responsible for
any civil wrong committed by any other servant of
the Crown unless he shsll have ekpressly authorised
or ratified such civil wrong."

and section 64 (1) of the Courts of Justice Law, 1953, provides
as follows:

"(1) No claim of any kind whatscever, and whether by
way of original claim, counter-claim, set-off,
or otherwise, against the Governmment, shall be
enterteined in eny Court unless it be a claim
of the same nzture as claims which may be
preferred against the Crown in England, under the
provisioms of the Act 23 and 24 Viect., Chen. 34,
intituled The Petitions of Right Act, 1860."

The combined effect of these provisions appears to be thet
(so far es 1s material to the present question) where a
servant of the Crown does an act which is unlawful, no

action will lie ageainst the Crown itself or agmlnst the
Government or = Government Department, but 2n action will lie
against the officer who performed the act and ageinst any
other officer who expressly authorised or ratified it. It
should be added that if 2 clair is brought agsinst an
individnel officer for an act performed by him in the course
of his duty, then, as a wmatiér of practice, the Government
will stend behind him in the litigation so that any monetary
Judgment awarded z2gainst aim would not be 2 barren one,

4. TUnder the Common Lew of England (=nd therefore under
the law of Cyprus), where an officer on whom statutory
powers have been conferred for some perticular purpose in
fact uses them for some other purpose, he zcts without lawful
"authority. Thus, in the case of Berney V. Attorney~General
(1947) 176 T 377 at 381, 382; €3 TLR 173 at 176,
Goddgrd C.Jd. said:-

"It may be, thougt it is not necessary to decide it,
that if the competent authority, in this cese a
government department, uses the powers given by an
order made under 2 Defence Regulo-ftion for scme purpose

15.510
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wholly unconnected with the Regulation, or the order,
they could not justify <their asction under the
Reguletion or under the order as the answer would be
that they were not zcting under it."
and though this dictum is expressed in tentotive terms os
not being necessary to the decision of the cese, it is
respectfully submitted thet there czn be no doubt that it
correctly states the lew., Applying it To the circumstances
envisaged in the Sub-Commission's question, the officers
who abused their powers would be scting without lawful
authority. Under the Common Law of England, and therefore
under the lzw of Cyprus, their conduct might then
constitute any or 211 of the following civil wrongs:-

)y /
(i) - false imprisonment: this is in fact dealt with
_ in Cyprus by section 25 of the Civil Wrongs
Lew (Cap. 9) which, however, does not appesr to
do more than restote the Common Law position;

(ii) 1if direct force is intentionally applied to +the
person of the plaintiff, trespess to the person,

(iii) if force is threatened to the person of the
plaintiff, assault. '

5. If it were held that any of the gbove wrongs had
been committed, the Courts could grznt any or cll of the
following remedies:-—

(i) &n award of damages (including punitive damages
in 2n approprists case);

(ii) an injunction restrzining the continusnce or
repetition of the wrongs;

(iii) o declarstion that the act compleined of was
unlewful.

It should be noted thet, by virtue of section 45 of tae

Courts of Justice lew, every Court in the exercise of its
civil jurisdiction has power to make binding declarations

of right, whether any consequentiel relief Is or could be
claimed or mot; by virtue of section 46 of the Courts of
Justice Law, every Court has power to enforce obedicnce to

any oréer issued by it, directing any =ct to be done or
prohibiting the doing of sny act; and by virtue of section 47
of the seame Law, the Court has full power to award costs in
211 e¢ivil proceedings as it thinks fit.

n/o
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6, It need heordly be said thet although a declaratory
judgment or injunciion (or indeed an award of demeges) would
in theory be binding only agzinst the individual defendant
named, in practice 2nd insofzr as the order did not depend
on the peculior facts of the individual case, recognition
would be given to it by Government generally.

T It should f£inally be noted that the granting of
the remedies referred to.in paragraph 5 is clearly within
the jurisdiction of the Supreme Court of Cyprus, but the
question of whether, despite section 20 (d) of the Courts
of Justice Law, the District Court can z2lso exercise such
jurisdiction in zony case where the proceedings of 2 ministerisl
authority are called in question is a2t present sub judice.”

277. In a separate note addressed to the Sub-Commission on
14th December 1956 (Doc. A 31.302}, the United Kingdom
Government added certoin comments on the list of incidents
mentiorned by the Greek Government on 18th November 1956

(Doc. A 30.768, pp. 133-4) to prove thnt the curfew is only
applied, &s a general practice or in 2 grea+t number of cases,
in order to collect fines or to punish the population of
Cyprus, The comments of the United Kingdom Government are
reproduced in their entirety hereafter:

"l. Annex 35 bis to the Greek lMemoriel is a report of
a curfew, not on the town of Limassol as what
Counsel for the Greek Government sa2id might suggest,
but on the village of Pano Kyvides which is in the
Limessol district. There is set out in Appendix "A"
to these comments o copy of the two orders issued
by the Commissicner of Limassol imposing and
removing this curfew (1). As will be seen, the
curfew was imposed from 5.30 p.m. on Wednesday

./9

(1) Hote: The orders referred to here zs well as those
mentioned below were made under Section 2 of Curfew
Lews No. 17 and 47. The Secretarist has in its
possession the texts of these Orders which were
appended to Doc. A 31.302.

15.510
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19th October 1955, 2nd aolthough it was imposed "until
further notice™ it wes in fact terminoted at first light,
i.e. 6 c,m., on Pridoy, 21st October. The curfew losted
only 36 1/2 hours. ' :

"The curfew wes imposed for the reasons given in the
official account quotcd in Annex 35 bis to the Greek _
Memorial. This wos the culminetion of & series of zcts of
lawlessness in Pono Kyvides village and it was therefore
decided that 2 thorough senrch of the villege weas necessary,
and during the following day a housce-to~house search of the
village wos carried out. The curfew was thus imposed (a)} to
enable = thorough search to be made ond (b) to restore calm
and respect for law and order in & villzge whose recent
behaviour gave reason to feor, further outbreaks of turbulence
gnd lawleseness.

. 2. On the night of 20th October 1955, two outrages
occurrced in the town of Fomeoguste. A large time bomb
exploded in the Police Heecdquarters causing extensive damage,
and terrorists shot znd scriously wounded a Royal Air Force
Officer. . A curfew wes immedictely imposed so that o
thorough search of verious builiings could be carrisd out.
The curfew was originally imposed for om indefinite period
from 10.15 p.m, on the night of Thursdey, 20th October,
These searches were completed by mid-dey on Frideay,
21st October and the curfew wes lifted a2t 2 p.m. But in
order to eunsure that there were no similar =2cts of violence
during the hours of darkness it wos decided to impose a
dusk-to~dawn curfew for o period up to the 3lst October.

It was not found necessary to extend thet period. The
Orders imposing these curfews are set out in Appendix "B"
to these comments.,

3. The curfew at Lefkoniko was not imposed, os is
suggested, to enforce payment of the collective fine, but
for the following reasons:-

(2). Severe rioting had tcken place the day before,
leoding up to the burning down of the Post Office
for which a collective fine wos impesed and it '
wes feored thot further rioting would tazke place.
The turbulent history ofthis village, which
mede such fears reasonable, was exploined by the
Solicitor-Genercl in his speech on Fridey momming,
16th November 1656, (Doc. 4 30.768, pp. 95-06).

15.510



[
(V]
[ax}
.

!

(b) TIn particular it was fecred thot the collection
of the fine might be the occzsicn or the excuse
for further ricting znd it wos thought desirable
to impose 2 curfew to ensure order during this
collection. - '

(¢} The curfew enabled the Police =nd troops to carry
out a search of the zrea. In fact it wes during
this operation thot information was obtsined which
led to the arrest of seversl members of EOXA.

The Order imposing the curfew is set ocut in Appendix nC",
The curfew was imposed 2% 10 a.m, on Sundoay, 4th December,
and 1lifted by 10 =z.m, on Wednesday, 7th December 1955, The
verious measures taken by the authorities toc prevent hard-
ship are described on page 6 of the Compte Rendu for Friday
morning, 16th November 1956 (Doc. A 30.768, p. 96 of

=N

Frnglish text).

4, The curfew 2t Parzlimni wos imposed 2t 3 a.m. on
Tuesday, 13th December 1955, soon after militery vehicles
had been smbushed in the village. Its purpose was to assist
the security forces in their search for the weapons used in
that ambush end to screen the inhabitanits. Although the
collective fine was poid up by 11 p.m. on 13th Decenber,
the searches and screening were not completed until 4 P.o.
on 14th December, when the curfew was lifted. The newspaper
report relicd on by the Greek Government is therefore incorrect.
The order imposing the curfew is set out in Appendiz "DV,

5. The reasons for, the purpose of, ond the sequence
of events in the curfews imposed on Lepithos in Mzrch 1956,
were described by the Solicitor-General in the course of
his oargument on Friday morning, 16th November 1956
(cf. Doc. 4 30.768, p. 97). The facts speak for themselves
end show that there wos no punitive element in the imposition
of the curfew, whose purpose was purely to restore order
and prevent further outrages. With reference to the
allegation that the curfew had the "extortion" of the fine as
its purpese, octtention is-called to the frct that the first
curfew wos imposed 2t € p.m. on Wednesdoy, 14+th Morch 1956,
cnd the fine was not imposed until the 19th Morch., The
Order for the imposition of the first curfew is set out in
Appendix "EV,

15.510
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. 6. This curfew in Nicosia wes imposed 2t 1.30 p.m.
on Wednesdoy, 14th March 1956, fo ossist in the search
following the killing of 2 Police Sergeant and the wounding
of two other persons by cutomatic fire,

The arez was cordoned off and. searched sector by
sector, by Police.and troops. The crea was large and
it took some time to complete the thorough search of each
house and shop. Tt wes not until the morming of Frideay,
léth March, that the Commissioner started the enquiry
which resulted in the expulsion of 2 number of families,
znd the closing of some shops - not principolly because
of the incident which brought on the curfew, which was
imposed to assist in the search which followed it, but
because of a series of terrorist incidents going beck to
October 1955. The Order to close the premises was given on
the Friday aftermoon and was carried out by nightfell. -
The curfew was not lifted until the search of the area:
had been completed, that is to say 2t 1 p.m. on the
following day, Saturdsy, 17th March.

The Order imposing the curfew is set out in
Appendix "B, :

7. In the case of Kelopsida the curfew wes imposed.
following the death of 2 soldier in an ambush. It wes
imposed zt 00.%0 hours on Fridawy 13th April 1956 (and not
at 5 a.m. 28 wes inadvertently steted by the Solicitor-
General in his argument on PFriday morning, 16th November 1956),
The Order imposing it is set out in Appendix "G". The
purpose of the curfew was to enable the villoge to be
cordoned off znd scarched, and this was in fact done. During
the search batteries of the type used to detonate electric-~
mines were discovered. At the same time as the search was
being carried out, an enquiry was held and 2o collective
fine was imposed and collected. The fine was imposed ot
4 p.m, and was collecied 2t 8 p.n. The search went on ond
was completed by 10.15 p.m. when the curfew was lifted,

8. The submission of the Greek Government on this
item 2ppears to be founded on some misapprehension. In
fact. the only colleetive fine that has been imposed on
Lefkoniko was the one imposed on the 4th December 1053,
and the correct date of the newspaper extrezct which constitutes
Ammex 17 of the Greek lMemorizl is not 25th April 1956 but
8th December 1955. The photostatic copies of the original
and the List of Appendices to the Greek IHemoriesl make this
clear., The curfew referred %o is, therefore, the one which
was imposed in December 1855 ond hes already been comrented
upon above. y

15.510
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9., The curfew a2t Kzlogrez was imposed at 3.45 a.m.
onn 28th Moy 1956. As is stoted in Annex 3% bis to the Greek
Memorial, 2 search was cerried out in the village by security
forces in an endesvour to find wanted men znd arms following
gn attack on a Greek Cypriot fisherman by masked gunmen the
previous night. The curfew was imposed for this purpose only
and 1t is not true that it wes imposed to force the removal
of slogens from the walls of the village. In giving this
latter as the purrcse and in sesying thzot such wes officially
anmounced to be its rvurpose, the newspoper was mistaken.
However, while the sesrch wes being cerried out znd whilst
the mzintenence of the curfew guaranteed that there would
be no digorder or breach of the peace, the opnortunity wes
taken to hove the large number cof EQKA slogens removed by
the villogers, It is regretted thot the Solicitor-General
wrongly stoted, when desling with this incident (see
Compte Rendu for Fridey afternoon, 16th November 1356,
Doc. A 30,768, p. 122 of English text) thot the slogans were
removed by the Security Forces. They were in faoct removed
by the villagers themselves. There was ne question of the
curfew being used to compel this, nor, indeed, wouléd that in
any wey be necessery since, as Couunsel for the Greek
Goverrment himself pointed out, fellure to remove on illegzal
slogen is itself an offence under Regulation 3%A of the
Emergency Powers (Public Safety 2nd Order) Regulations, for
vhich g heavy penalty can be imposed,

Wuen the sezrch ¢of the villsge had been completed, the
curfew wes 1ifted 2% 8 a.,m. The Crder imposirg this curfew
is set out in Appendix "HU,

10. The curfew &t Parslimni was imposed on
16th July 195€, for operational ressons., Some time previously
a soldier had been murdered in the loczl cinema and information
hed been received to suggest that the murder nad besen done by
an inhabitent of Perclimni, It was decided, thereiore, that a
sezrch should be mede for the weapon used. This entailed
not only a search of the buildings but clso of the surrounding
fields and gzrdens. The zecrch wes begun on 16tk July and
lasted eight days, during which itime the villagers were under
house curfew only during the anours of dzrknmess. Turing the
day the villagers were 2llowed to go zbout their work but were
not 2l1lowed to leave the villoge bounderies. During this
period an opprortuniiy wes olso teken of distrivuting
envelopes in the hope of collecting some further informetion
about the crime.

15.510
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The Order imposing %he curfew is set out in Appendix "IV,

'~ 11. The curfew imposed on the Greek quorter of Nicesin
at the end of September =nd the beginning of October, 1956,
had as its mein purpose +to assist the security forces in.
their task of tryirg to ornprehend offenders to discover
weapons and generally to prevent the repetition of cutrages
by the terrorists. Before this curfew there had been a
particularly bad sovate of brutsl murders, culminsting in
the shooting dowm from behind of two Police Sergeants in the
principal street of Nicosisa.

The zllegations and implicetions in the New
Documents 2 to 8 (especizlly in Document 4) submitted by
Counsel for the Greek Government on 16th and '
18th November, 1956 (A 30.497 of 23rd November, 1956). thzt
there were no security operations carried out during the. -
curfew {particulariy thot there were no searches) zre.
wholly wmtrue. In fzct seaorches were carried out each
day of buildings in the curfew area. During. the periods
when the curfew was 1ifted, to enable people to obtain
supplies, note was taken of the buildings which were
visited by youths so that they could be searched.

The extracts from the officiel summary of the local
press set out in New Document 8 (see 4 30.47G) and passages
to 2 similar effect in other Documents, show thet there was
no question of the curfew being imposed to punish those whom
it affected. If that hod been the purpose, exemption would
clearly have been granted to those persons, such as the
Turks, who were obviously not implicated in the uvnlawful
acts which were the cause of the cuvrfew. The trus purpose
of this curfew wes mode Imown to the Mayor of Nicosia in a
letter from the 4Ldministrative Secretary which stated:

"In reply, I am to drew the attention of ycurself and
the other Greek Cypriot members of the Municipel
Council to the fact thet, over the past yeer, no less.
then nineteen brutal and callous murders have been
perpetrated in the arez under curfew. The latesdt
incident in wkich twe Police Sergeants were murdered
and one wounded in brosd daylight s2nd in the principal
street of Nicosiz was but the culmination ofi a series
of outrages which heve deeply shocked publiz opinion
here and gbroad ond have given your Town an evil
reputation which it will not essily or soon live down.
The curfew of which you complain was imposed to assist

./-
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the security forces in investigating the recent
murders and in expleoring means of rendering the
streets of the island's capital safer for the public
and less prone tc use by the terrorists for their
murderous purposes in future.”

The Order imposing this curfew is set out in
Appendix "M,

Since the avowed object of the material put in by Counsel
for the Greek Government was to attempt to prove that these
curfews were imposed pur<sly or primarily for punitive purposes.;
the Government of thz United Kingdom will not take up the time
cf the Sub-Commission in refuting the incidentel allegations in
those documents that this curfew in Nicosia was imposed in
such circumstances as to involve eXcessive hardship for the
inhabitants. They confine themselves to denying that these
reports constitute an accurate account, either in detail or
as a whole, of what actually took place.

. i2. The week-end curfew on Greek Cypriof youths in Nicosia
was entirely 2 measure intended exclusively tTo assist in
preventing oufrages by this group of the population during =
period when puch persons, not being at work, were free to take
part in terrorism and when, the streets being crowded, they
could the more easily make thelr escape. It was 1in no sense
punitive. It was applied in Nicosla for the reasons which are
specifically stated in the official press release guoted in

New Document Nc. 10 (sze A 30.479).

The Order imposing it is set out in Appsndix "K".

278. After hearing the verbal explanations of thc representatives
of the parties, the Sub-Ceommission by letter from its President
dated22ndN0v2Tber1036 put the two following supplementary
questions:

"(a) Were the cocllective fines and curfew in the cases
referred Co in the Annexes to the Memolire of the
Greek Government impesed by an Order made by the
authorities and published officizally?

(b) Did each Order contain z staztement of the reasons
for which it was made znd was such statement set
out elther in the text itself or in an official
document published sceparately?
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"The Sub-Commission invites Her Majesty!s '
Government if any such documents exist, to furnish
it as soon as possible with copies of such documents.”

(Doe. A-30. 71))

279. By note of 1Lth December 1956 {Doc. A 31.313) the
United Kingdom Government replied as follows:

"All curfews are imposed by Orders made under the
Curfews‘Law, 1955, and are published in the official.
Gazette of Oyprus.. An example of such an Order made
by the Governor hims<lf is attached as Appendix "A"
and an example of such an Order made by a Commissioner
{to whom the Governor'!s power has been delegated) is
attached as Appendix "B", Further examples are to
be found attached as appendices to the comments of the
Government of the United Kingdom on the reply of the
Greek Government to Question II put to the latter
government by the Sub-Commission. -

It is not usual for a statement of the reasons
for which such Oirders are made to be incorporated in
the Orders themselves., All Orders made under
Sectlon 2 of the Curlfews Law, 1955, recite that they are
made "in the exercise of the powers vested in the
Governor" by that Section which itsclf provides:

"The Governor may i1f he deems it expedient so to do in
the interest of public safety and the maintenance of
public order at any time Order direct .....". Thus
the reason for making the curfew order is made plain

" by reference.m

The orders instanced in the above- ment*oned note are
as follows .

"No. 561 THE CURFEWS IAW, 1955

QOrder made under Section 2

In exercise of the powers vested in him by
Section 2 of the Curfews Law, 1955, His Excellency
the Governor has been pleased to make the following.
Order:-

1. This Order mey be cited as the Curfews
(Famagusta District No. 2) Order, 1955
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2. No person within the area of the village
boundaries of Akenthou shall be out of doors between
the hours of 5 a.m. on Thursday 22ni September 1955 and
5 2.m. on Friday 231 September 1255, <xcept under the
vritten authority cf the Commissioner c¢f Famagusta or
Assistant Superintsndznt of Police of Famagusta:

Provided thet this Order shall not apply to any
member of the Executive Councill, He:r Majesty'!s Ferces
or the Cyprus Police Force. ' i

3. The Assistant Superintendent of Police of
Famagustz i1s hereby =uthorised to suspend at his
absolute disecretion the operation within the area of
the above-mentioned village boundarics {(or any part
thereof) of this Order and similarly to terminate
suéh suspension and o deeclare this order to be in

operatlon.
Ordered this 21st Day of September 1955,
By Command of His Excsilceney the Governor,
J. FLETCHER-COOKE,
Colonial Secretary.
No. 726 ~ THE CURFEWS TAWS, 1955

LAWS 17 OF 1955 AND 47 OF 1955

Order made under Scetilon 2

In exercise of the powers vested in tThe Goiernor by _
Section 2 of the Curfews Laws, 1955, and delegated to me under
Section 2A of the szid Laws by Notification No. 618 published
in Supplement No. 3 to the Gazette of 138 Octoosr 1955, I do
hereby order as fcllovis:- .

1. This Order may be cited ﬁs'the Curfews {Famagustsa
District No. 6) Order. 1955.

2. No person within the village avea of Kzlopsida shall
be out of doors on the date¢ and during the hours prescribed
in the schedule hereto except with my written suthority or that
of the Superintendent of Pclicz or Assistant Superintendent
of Police, PFamaguste.

/.
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Provided that this Order shall nct apply to any member
of the Executive Counicil,; Her Majesty'!s Forces or the Cyprus
Police Force.

This Order shall come into force on the 20th day of
November, 1955, : :

SCHEDULE

From 5 p.m. on Sunday, the 20t November 1955; until -
6 a.m, on Monday, 21st November 1955,

Ordered this 20th day of November 1955
P, J. WESTON
-Commissioner of Famagusta" -

C. -~ HEARINGS OF 2nd_ AND 3rd JULY 1957

280, The statement by the agent of the Greek Government,
reproduced in para, 246 was made in the course of the hearing
of2d July 1957 (Doc. A 35.254, pp. 6-8). The agent of the
United Kingdom Government did not reply to the allegations of
the Greek Government during the hearings.

: A written reply was, however, given on 29th August 1957.
This reply concerns the Milikourli curfew as well as the
curfews imposed for the removal of slogens and ccndemned
by the Greek Government by letter of 29th August 1957
{ef. para. 247 above). The British Government ‘Doc. A 35.722)
contested the affirmation of the Greek Government that 1t
had not observed the undertakings it had given concerning the
curfew (c¢f. para. 281 below) and meintained that it had fully
carried out its undertaking. Indeed, the only curfew of any
duration imposed since 1ith March 1957 had been that of
Milikouri. However, "this was a special case, the curfew
being imposed in connection with searches for high ranking
membars of EOKA who were believed to be hiding in the
area. It was a security operation made necessary by the
continued existence of EQKA as an armed terrorist
organisation".
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In the same letter. the United Kingdom Government went

on to

say that:

"Curfews have not been imposed as a punishment,

As members of the Sub-Commission will see from the
statements submitted on behalf of the United Kingdom
Government, many of the slogans are of an
inflammatory character. and might themselves lead to
disorder. When curfews had beeh imposed in connection
with the remcval of slozens this has beern dcne for ths
preservation of order whilst the slogzans were being
removed and to prevent interference with those cengaged
in removing them." '

I1I. ACTS BY THE SUB-COMMISSION AND STTUATION AT

15TH MARCE 1955

281. In its statement of 19th Desember 1956{Doc. A 31.243), the
Sub~-Commission had proposed to the parties that they should

accept

a friendly settlement, one of the terms of which wes

as follows:

"

The United Kingdom Govermment should instruct the
Governcor to draw the attention of the Cyprus
authorities to the fzet that under the relevant
legislation the imposition of curfew is strietly
limited to cases vhere this mezsure is expedient
in the intervrests of publiec safety and for the
maintenance ¢f public arder.”

In his letter dated 1Wh January 1957, the zgent of the
United Kingdom Government said that his Gevernment wos willing

to ace
cf the

"
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ept as a beslis for a friendly settlement the proposals
Sub-Committee, observing however that: '

the imposition of the curfew has always been limited
to cases where thils measure Is expedient in the
interests o public safety and for the maintenance
of public order, snd they have no reason to suppose
thet the curfew would be zpplied otherwise in the
future.”
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At the meeting of the group of three members held on
18th January 1957, Maitre Rolin drafted a proposal to
replace the Sub-Commission's werding by the following
sentence: .... "to draw the attention of the United Kingdom
Government to the fact that the curfew may nc longer be imposed
for any reasons other than the interests of public safety
and the maintenance of public order". In his turn, by letter
dated 18th January 1957 the Agent of the Greekx Government
regretted that no improvement had been anncunced inwhat
he considered the too frequent use of the curfew and '
expressed little confidence in the assurance given by the
United Kingdom,

282, The Sub-Commission'!s efforts to reach a friendly
settlement are set forth in Chapter IV of Part I of the
present report. Suffice it to recall that the United Kingdom
Government, in reply to a question by the Sub-Commission,
stated at the hearing of 28th March 1957 that if the attempt
to reach a friendly settlement finally broke down, they

would be prepared tc maintain their acceptance of the three
proposals of the Sub-Commission, including that on the curfew,
made on 19th December 1956.

Nevertheless, it is clear from the statements of the
Greek Government and subsequent communications by their
Agent, both as regards the curfew at Milikourl, and as
regards the cases quoted in the appendices to his;letter
of 22nd August 1957, (ef. paras. 245, 247 and 280 above), that
there is still a dispute as tc whether the curfew was or
was not applied in the cases cited as a measure of
collective punishment or means cof coercicn.

The replies.by the two Governmments tc the last proposals
of the Sub-Commission, dated 3rd July 1957. are known. -
(Cf. paras. 86-87 above.) But it should be pointed out.that
in the statement of 1hth August 1957 in reply to the
Sub-Commissiont!s statement of 3rd July 1957 (Doc. A 35.489, pp.
16-17), the Government of the United Kingdom stated that, in
connection with the relaxation of the emergency measures in
Cyprus since the submission of the Greek Application, the
Youth Curfew under which Greek Cypriot youths under the age
of 18 living in towns were required to be indoors after dark
and the Bicyele Curfew under which they were not permitted
to use bicycles, had been revocked. In that Statement it was
also pointed out (p. 15 and Appendix XIT) that on 9th August 1957,
the Governor of Cyprus had withdrawn several emergency
regulations including Articles 40 and 48 of the Emergency
Powers (Public Safety and Order) Regulations of 26th November 1955
{for the contents of the above-mentioned Article 48, ef.
para. 238 znd for the contents of Article 40, ef. para. 248).
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The Greek Government on 30th fugust 1957 replied to the

" above-mentioned statement of the Unltcd nlngdom Government,
pointing out (Doc. A 35.718, pp. 53-7: Appendices I and II)
that though there hod admittedly been certain rsiaxations,
‘abuses of that kind were far from hav1pg coma TO 2&n end.

The Greek Government held that this wss the case with the
youth and bicyecle curfews. Furthermorec. as regards the .
withdrawal of tThe oTther measures the Greek Governmsnt affirmed
that in many cases Tthe repezl hed bzen conly apparent since’

the measurss rescinded were z duplication of cothers which
were maintalned in Torce. This was pzrticulzrly the case with
Article 48, since the Gov.rnment of Cyprus: was Stlll free to
impose curfcws -under Laws Nos. 17 and H? of "11955; '

283, In the course of the hearings of L4th and 5th 3eptember 1957
when the Sub-Commilission heard the representatives of the
parties on the questinn whether 1t should carry cut an
investigation in Cyprus, the agent of the Greel Government
affirmed 'Doc. A 35.8UY, p. 9) that despite the formal .-
declaratlons of the agent of the United Kingdom Gov ernmenc

the curfew "was still being fully enforced in Cyprus" He
added that he had been told that 2 court in Cyprus, 1n a
verdict pronounced on 28tk August, had "exonerated two Cypriot
women who refused to fulfil their obligation to remove slogans
from walls. Justice Ellison made a firwm ruling in this
matter and the women in question were acguitted with the words
that henceforth the sccurity forces would not be authorised

to force Cypriot women to remove slogans inscribed on walls®

The agent of the United £ingdom Government sz2id thot
apart from three points which did not concern the curfew
he had "nothing to =ay because there 1s really nothing to
answer in whot hos been soid on bceholf of the Creek GOVC nment"
(:DOC- J’L 55 84‘43 D- 14)

284. On 6th Sbntcmbbr 1957, the Sub-Commission, considéring,
inter alia, thot it wes "importont to corry out 2 direct
inves?ibhtion as to the circumstonces in which the curfew
regulations are applied", decided to carry out ~n on-the-spot
investigotion (for the £U1l toxt of the Sub-Commission's
decisions, sc¢c para. 55 above).
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285, An Investigation Party made up of six members of the
Sub-Commission (cf. para. 6% above) carried cut an inquiry
in Cyprus from 13th to 27th Joenuory 1958, It heard several
Greek Cypriot, Turkish Cyprict and British witnesses who
supplied information on a number of curfews imposed in
Cyprus betwsen 1955 and 1957. It obtained information
from both sides regarding certain curfews condemned by the
Greek Government {(Paralimni, Morphou, Milikouri, the "long
Nicosia curfew" and the "Slogans Curfew") which were regarded

as typical cases, with a2 view to obtaining particulars

which would make it possible to determine whether the

allegation that the curfew had been systematically employed

for punitive rather than security purposes, was well-founded.

In addition, the Party obtained infermation from those

concerned regarding the Phrenaros Curfew {27th - 30th llarch 1956),
which had not been condemned by the Grzei Government.

Several Greek Cypriot witnesses gave instances of other

curfews which they regarded as punitive. Some of these .
statements are mentioned in the chapter dealing with the

. Commissionis establishment of the facts {sec paras. 243 (c)

and 244 (h) above). It should however be ncted,. here, that
neither the Cyprus authorities nor the Turkish or "neutral”
witnesses were called upon to give testimony on these last

cases or on other cases of curfews condemned in Cyprus but

not mentioned in the present report. It is subject to this
reservation that a majority of the members of the -

Investigation Party has expressed its opinion as set out in

para. 287 below, )

286, At 15th ilorch 1958, dote on which the Sub-Commission
adopted its Report to thne Commission; the legislative
position in regard to the curfew in Cyprus was as follows:
Article 48 of the "Emergency Powers! (Public Safety and Order)
Regulations 1955, had been revoked but Lews Nos. 17 and W7

of 2nd Moy ond 5th October 1955 wrcesgettively, still remained
in fcrce.

Tv. OPINION OF THE COMMISSION

287. The Commission adopted the following opinion by ten
votes o one: _ _

The Commission notes that four.of its members had |
stated 2s follows in the Report by the Investigation
Party: e
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"Phe Investigation Party has not had the possibility
of examining any considerable number of, let zlone
all, cases of curfew imposad under the Curfews Law
(1955) and Emergsncy Regulation 48. It has, however,
been zble To gather from both sides information.
relating to a few selected instances among which were
the cases of Paralimni and Phrenarcs suggested by
the Greek Government, and alsc relating to the
general admlnlstnatlve pr1nc1p1cs cn which tThe
authorities ect in cases of curfew.

The problem with which the Investigation Party
has been concerned 1is to establish whether curfews
have been applied only for security purposes, as
maintained by the United Kingdem Govornment, or
have been used for punitive and vindictive or other
abusive purpocses, as malntzined by tne Greel
Government.

All Greek witnesses have maintained that curf
had in most cases been imposed for punitive or other
abusive reasons. 0On the other hand, whenever the
responsible civil servant has becn asked about such
allegations, some reticnal security grcund has always
been invoked., This may have been the necessity To
undertake & search. 2 security operation, an isclation
of 2 certain locality in connsctinn with military
operations in the neighbcurhood, or other similar
action. In all cases the authcorities have categorically
denied any intent of punishment.

Although the distinction between the security
purposes and the punitive purposes ma&y bg quite
clear in principle, it may not zlways be. easily
drawn in practice. Purthermore, it is essential
to distinguish between punitive effects and punitive
intent. ‘

On the basis c¢f the statazments made before the
Investigetion Party by both sides, thzre can be no
doubt that the curfew creates sericus inconvanienices
and sometimes even hardships for the persons concerned,
It is only natural thot people resent the restricticon
of their liberty tc move about. £t 1is zl1so beyond
doubt theat & curfew mey cause con81obr“b1e econonic
damage. To the people wiho i that particular case do

S



not know the reasons and the purposes for which.a
curfew order has been issued, the curfew may very well
appear to be meant as a punlshment since no other
reasonabld explhation can be given as they see it.

The numercus allegations which the Investigation Party
has heard as to the punitive character of curfews may
therefore very well have been made in good faith,

One of the Greek Cypriot w1tﬁusses asserted that
2 certain order of 5 April 1956 for the closing
of Greek Cyprisct places of public entertalnment for
a2 week 'as a merk of public nbhorrence' was a proof of
the vindictive character of curfews. This order,
‘however, was not issued under the Curfews Law, buft under
Emergency Régulation No., 4O which does not fall within
the present investigetion.

The Investigation Party alsc heard explanations
as to the procedure for imposing curfews. It was
stated by the official witnesses that curfew orders
are issued by the District Commissioner himself, :
except in very rare cases when the local commander of’
the securfy forces is faced with an urgent problem
of security, and even so, the order has to. be
confirmed immediately by the District Commissioner.
In all important cases of curfew which the. Investigation
Party examined it was informed that a representctive
of the civil sdministration had gone te the spot
during the curfew. The authorities have stated that
this representative has looked after the interests of

" the population, provided for food, medical attenfion
‘and veterinary ascistance, eto.

The Investigation Party has heard of a number cf
cases in which curfews have been imposed after
consultation with, or even a2t the request of,
Peprescntatlves of the two communltlcb in order to-
avoid ‘inter-communal clashes. It has been stated
that in all such cases curfew has proved an effective
means of bringing the situation under control.

The Investigation Party has given particular
attention to cases in which a collective fine has
been imposed at the samé time as the curfew, The-
representatives of the authorities have denied that the
curfew has in any case been intended as part of the
punishment. According to their statements,; the

/.
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typical situation hes been that the curfew has been
imposed in order tc aveld disturbances while the fine
was being collected, and often scme. ether eperation
has been undertaken a2t the same tinle by the Security
Porces. ' :

Furthermcre, official witnesses, in particular
the District Commissioners, have stated that curfews
imposed in commsction with the removal of slogans
have, in general, served security purposes. Under
Emergency Regulation 35 A members of the Scecurity
Forces.may order persons to remove slogans. For the
purpcse of avoiding disturbances during the act of
removal, and also for the purpcse cof prctecting the
perscng who regeive the order from intimidation, it
may prove hecessary to confine people to their homes
as long as the operation is carried through."

The Commissicn is of the opinion that, in the circumstances
prevailing in Cyprus, the legislation on curfew must be
recognised as a legitimate and even necessary measure for the
maintenance of law and order.

Having reached this general conclusion, the Commission
has had to examine whether this legislation has been applied
strictly as 2 security measure, or whether it has been . used
for other purposes. On the information available to the
Comnissiocn there may be room for doubt whether the imposition
of curfew or the length of time for which a curfew has been
maintained were in all cases motivated exclusively by security
reasons. In certain cases & serlies of coincidental circumstances
maks it difficult, if nct impossible, to ascertain whether or not
there existed a punitive intent. A doubf may remain whether the
officials concerned, because of the bad record of a village cor
town with respect to acts of viclence may not have been
influznced by a feeling that the inconveniences caused to the
population were not undeserved. There may also be cases where
it remains open to doubt whether the military perscnnel B
carrying out a searcn or other simiiar operation in connection
with a curfew have not subjected the populaticn to greater
hardship than was strictly necessary. Whichever way these
doubts may be résolved, it appears to The Commission that
whatever motive there may cceasicnaily have been to punish
the population by imposing or maintaining a curfew, it cannct
be established on the bzsis of available information that such

15.510



- 279 -

motive has been the exclusive or decisive one. In these
circumstances, the Commission is not able to reach definite
conclusions on the extent tc which a punitive intent may -
have operated ih certain instances of the application of
curfew.

Finally, it feels justified in stating that it has not
been proved with certainty to the Commission that the curfew
legislation has generally been applied in an abusive manner.

SUPPLEMENTARY OBSERVATIONS OF MR. WALDOCK

288. Sharing, as I do, the opinion ¢f the Ccmmission on the
question of curfew, I do not propose to add any separate
formulation of my own views on this questicn., I think it
desirable, however, to refer to one point regarding the
testimony presented to the Investlgatlﬁn Party on the subaect
of curfew whicéh, though present in the minds of the
Commission, is not mentioned in its opinicn. This point
applies generally to the testimony presented to the Investigation
Party but it has perhaps a particular bearing on the
testimony concerning the allegsdly punitive manner in which.
the curfew laws were applied in Cyprus.

In its opinion in Chapter VI on "Detention"' the
Commission has referred to "the extreme state of the
intimidation which so far pervaded the populaticn in Cyprus
as to render ordinary criminal proceedings impossible against
persons suspected of being associated with EOKA terrorists®.
.The Investigation Party had before it overwhelming evidence
of this intimidation of the pcpulation by EOKA, both from
official and non-official witnesses, and a great deal of
this evidence related to the intimidation of the Greek-
Cypriot element of the populatlon. It is a striking fact
that of the 248 persons killed by terrcrist viclence up
to the end of 1957 well over half were not merely Greek
Cypriots but Greek Cyprict c¢ivilians. In addition, the
Investigation Party was informed of very numerous instances
of threats, boycotts and severe beatings aimed by EOKA
against Greek Cypriots to force the persons concerned to
comply with its directives and policies. The Investigation
Party learned that one effect of this intimidation of the
population by EOKA was to make it virtually impossible
for any Greek Cypriot to come forward and give evidence:
in a matter in which EOKA was concernsd; it learned that
when a witness does at first volunteer evidence against
an EOKA ferrorist, he is intimidated into withdrawing
his evidence at or befcre the trial.
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The point which ssems To me to need stressing is
that the all-pervading intimidation of the population by -
EOKA could not fail to affeet the conditicns under which
the Investigation Party itfself obtained testimony from
non-cfficial witnesses and particularly from Greek Cypricts,
The cconelusion is inescapable that any Greek Cypriot witness
appearing before the Investigation Party would expose himselfl
to the risk of severe sanctions 17 he Gid not give evidence
which accorded with EOXA's directives and policies. That this
is not mere supposition is clear from the demeanour before
the Commission even of the "neutral™ witnesses, i.e. witnesses
from the small minority groups. These witnesses gave the most
evident signs of their uneasiness at appearing befcre the
Commission, and, w1th the Cxceptlun of one group; the N
interviews with the "neutral" groups wesre virtual formalities.
In another case where a Greek Cypriot witness spoke strongly
in a sense contrary to EOKA and the Ethnerchy, the Investigation
Party felt his position to be so dglicate that they reserved .
for the time being the question of his evidence belng
included in the record.

The visit of the Investigation Party to Cyprus was
public knowledge scme time beforehand. Under the conditions
-prevailing in Cyprus the Commission couldé have nc assurance
that any Greek Cyprict witness coming forward to testify had
not received admonitions from EQKA zs o the evidence which
he should give. The importance of this peoinft ds a factor
to be taken into account in appreciating the value of some
of the testimony obtained in Cyprus needs no underlining.

Its particular relevance to the testimony concerning alleged
misdeeds of the security Torces in the course of curfews 1is
due to the fact that, acceording tc evidence presented to the
Commission, one of the principal objectives 2f EQOKA is to
discredit the security forces. Very great caution, therefcre,
has to be exercised in considering this evidence. I need not
pursue the point further, since, as I have said, my views

on the question of curfew zare in general zccord with those

of the Commisslon, '

289, M. SKARPHEDINSSON stated, at the lith Session of the
Commission that, if he nhad participated 1n the vote taken
at the preceding Session,; he would have supportsed the
majorityts opinion on that point.
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29C. M, DOMINEDQ stated, .at the 1lith Session of the Commission,
that if he had participated in the vote taken at the

preceding Session he would, on that point, have maintained

his opinion contained in the KReport of the Investlgatlon
Party, whlch was as follows:

a

"I consider curfews %o be justified in principle.
when imposed on security grounds in the form of a
limited and clearly delfined ban on movement within a
‘given area.

If a violation of Human Rishts is to be avoided,
the following two recquirements must be fulfilled:

(2a) the curfew must be imposed on adequate
security grounds and limited in time and
space (fixed hours in acccrdance with the
law).

(b) the curfew must be applied humanely ang
without excess so that what should be a
measure ©f order and security shall not
‘become a punitive or vindiective act.

I consider that in some cases brought to light
by the investigation, the above conditions were not
fulfilled."”

DISSENTING OPINION OF M, EUSTATHIADES

291, I share M. Dominedo'!s opinion regarding the curfew,

but I cannot subscribe to the majority opinion based on

the statement of four members of the Investigation Party.

This statement was itself bzsed on the criterion of punitive
intent and, in cases which that Party regarded as dcubtful,

on the additional criterion of exclusive punitive intent.
Furthermore, in a number of cases. the majority opinion

found it impossible to draw definite conclusions partly because,
as generally admitted, the time devoted to examining the-
curfew system on the spot was very shert, but chiefly owing

to the fact that the position originally adopted was
determined by the criteria to which I have referred. This
position, which was never subseguently abandoned, necessarily
led to difficulties and, in some cases, made it impossible '
for any conclusion to be reached as to The existence or
otherwise of 2 punitive intent, either exclusive or partial.
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Hence, I find mysell obliged to maintzin my opinion
as set out in the Report of the Investigation Party. With
special reference teo the very short time devoted by the
Investigation Party to examination of tne curfew, may I
draw attention to certein regrettable facts to which I have
already rererred in the epinion I gave as member of the
Investigation Party {(ef. Section IV of the Investigation
Party's Report. in particulsy paragraph 297 of the Report
of the Sub-Commission to the Commission, Doc, DH (58) 1 .of
13th March 1958) {1} as well as to the zbsence of any attempt
to obtain a prolongation of the visit to Cyprus, such
prolongation being, to ny mind, absolutely essential.

I cannot subscribe to the conclusions reached by the
majority of the Investigetion Party which are reproduced in
the majority opinion of the Commission and are based cn the
criterion of a punitive intenticn con the part of the authorities.
as I am unable to accept this way of looking at the guestion.,
What the members of the Investigation Party and the Commission
were expeeted to do was to seek Taets on which they could .
establish the effectuzlly punitive, or otherwlisese inadmissible,
character of the curfew; they were not Lo establish the
intentions of those responsibls for imposing it. In criminal
12w, consideration of the "subiective" or psychological factor
is essential in establishing the fact of fraud cor negligence,
vhereas in municipal public iaw it 1s the act itself, considered
"obiectively" together with its attendant ecircumstances and
effects, which must be examined, ¢uite independently of the
intentions of 1ts author, in order to decide whether or not it
is lawful. i.e, whether or not it conforms with legnl prescript.
There is absolutely no doubt as to internationel practice in
this matter and the law books are unanimous. In the present
instance, the Commission is to judge the action of the
authcrities in the light of the Eurcopean Convention which is
acecordingly the legal preseript concerned. and their action
is iawful if it conforms to that Conventison. -

The Commission must, therefore, examine the imposition
of ‘the curfew from the point of view of its "objective”
gonfeormity with the Convention., In this connecticn, it must
be pointed out that it ismt decisive merely to show that a
curfew order is not in conformity with British law;

f1) Para. §7 of & Re
tAppendix C teo thi
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it must be shown whether or not the order and its application
conrorm with: the Convention, regardless of whether or not

they are in . conformity with British law. What has to be

examined therefore 1s whether there exist cases in which the curfew
hag been imposed in & way that contravenes the 1nternatlonﬂl
obligations laid down in the Convention. Three main -
categories here suggest themselves:

1.. . Curfews with an objectively punitive character. These

would constitute collective penalties and, as such, be

illegal either because they would contravens Article 3 of

the Convention from which no derogatvion is allcowed, or because they
are inconsistent with t'obligations under unternatlonal law?®
w1th1n the meanlng of Article -15.

2. Curfews whlch ¢ven though of a non-punitive character
as they are imposed prinecipally with the object of keeping
the peace, nevertheless degenerzte into a method of restrlctlng
reedom’ going beyond the essentlal obJect of a curfew -
- {which, even according to British law, 1is the prevention
of. free movement).and culminate in the Suppression of a
number of rights'proteoted by the Convaention, including the
right to:1life which, under paragraph (b) of Article 2 - the-
only stipulation relevant to the present case - cannot be
contravened except !'in order to elfect a lawful arrest or to
prevent the escape of a person lawfully detained'. Similarly,
paragraph 2 of Article Y4 states that 'no one shall be_required
to perform ferced or compulsory labour!, whilst Articie 8
protects the right of an individual to have hlS private and
family life and his home respected.

3.-_ Curfews whlch wnether or not they are of a punltlve
character, are imposed in such 2 manner as to constitute.
linliuman or degrading treatment' within the meaning of Artiecle 3.

These principles are recalled because the adoption of 2
legal position such as that adopted by the four members of the
Investigation Party and echoed by the Commission, which is
based solely on the c¢riterion of punitivé intent, means. the
glmost automatic elimination of much of the- information derlved
from the evidence. thus 1eav1ng little but statements as
to feelings and inner motives, whereas what is really required
is to get behind these general assertions which are already
familiar to the Sub-Commission from sarlier proceedings and -
give more detailed study to the information acquired in Cyprus
illustrating the circumstances in which curfews have been
ordered and imposed. : :
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Having said this, and leaving aside the criterion of
punitive intent, I agres that. e, comparison of the evidence can
lead to the oonclu51on that in some cases the application of the

urfew regulations was not, by and larges contrary to

1nternatlona1 commltments, although in other cases very serious
dcubts may remain, while in others again the evidence leads to
the opposite conclusion, namely that the curfew regulations have,
in fact, been applied in such a way as to contravene international
commitments under the Convention. 'The esSsential requirement -
is to set out the facts in accordance with the ev1dence.

The first impression from the ev1dence is that of the
wide extent and frequency of the curfews. One witness.
(Bishop Anthimocs Kitiou) estimated that there had been over 300
and another (the Mayor of Nicosia) mentioned that in a single
year (1956) a curfew had been imposed 19 times in Nicosia.
Other features are the very long duration of the c¢urféw in _
some cases-and, ‘in-others, the disparity between the reasoéon
for the curfews and the manner of their application. Over and .
above these general impressions, howevar, certain details of curfews
which were the object of factual evidence should not be
overlooked, There are a number of possible classifications
here and some examples should be considered as falling into more
than one category. One such classification might be as follows:

A. Curfews linked with a colleotive fine

One example is provided by lefkoniko. A collective fine
of £2,000 was imposed con 5th December 1955, following the
burning of a police station. A curfew was ordered on 6th December
which it was stated would be maintained until the fine had been
paid.  Payment was made and the curfew was 1lifted on 7th December.
The Mayor stated: "We were obliged to pay the fine so that the
curfew should be lifted.

Another example is that of Paralimni. /Subsidiary
Legslation 1955, page892, Notification No. 823 of
13th December 1955, quotation supplled on 20th January by the
barrister M. Mylonas, Chairman of.the Famagusta Human Rights
Committee, Legal Adviser of the 1nhab1tant5;7 This competent
witness stated that the District Commissioner of Famagusta
went to the village concerned and informed its representatives
that a collective fine of £1,500 had been imposed on them
for incidents that had cecurred since September, as well as
two days previously. and that z curfew would be ordered until
the fine was paid. A six-member commititee that appeared before
the Investigetion Pearty on 23rd Janusry at 3 p.m. confirmed that,
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at 3 a.m. on the morning of 13th December, security forces
announced over loudspeakers that the village was under curfew
and ordered represcntntives of the irxhobitonts into the
schoolyard where they waitéd until 7 a.m. The Distriet
Commissioner then =rrived and made the follow1ng statement:
"There have bzen a number of incidents here since September
{attacks and thefts of weapons) and as a Punlshment We are
'‘'going to 1mpose a collective fin€ on you. When the figure
of £1,500 was anncunced at 1l a.m. the Committees protested.
Various persons were arrested and locked up in the school
premises where they were sericusly ill-treated: for example,
the priest, Constantinos, was kept standing and made to walk
about barefoot on the damp ground, his shoes and socks
having been removed. An old man, N, Hadjisolomos, died as
a result of a chill he caught there. The spokesmen of the
same six-menber committee that appeared before the
Investigation Party said that the village representativés
proposed that the sum should be paid by the Church and the
co-operatives hut that the Commissioner refused, saying that
the intention was to punish them. In reply to M. Eustathiades,
the members of the Paralimni committee said that the rezson
for his refusal was given to four of the six members present
before the Investigation Party, and that it was the same
persons who were told that the intention was to penalise
them all, This was elicited subsequently, in response to
a question-by M. SlUsterhenn.

Other details relating to this curfew are as follows:

The secretary of the cc-operative granted certain loans and
£1,496 10s. was 'collected but was not accepted because it
was £3 10s. short. The curfew was imposed shortly before
the collective fine was announced, Nc reason was given-
for lifting the curfew. This is confirmed by the evidence
of Mr. Gillies, Commissicner of Famagusta, who stated that
during the curfew the fine was collected and a search for
arms made at the same time, this being, he said, the main
reason for -the curfew. Mr. Gllliies did not, however, reply
tc the question whetherthe above gtatement was or was not

made at the time payment by the Church and ths co- operat1v=
was refused.

Another curfew, at Lapithos in March 1956, according
to the evidence of M, St Pavlides (16th January 1958) is
a characteristic example of a curfew imposed in order to
levy a2 collective fine, - The Mayor of the town, Phidias
Paraskevaides, stated (on 26th Januery in the camp at Pyla)
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that the District Commissioner of Kyrenia sent for him and

~ said: "We have imposed & collective fine of £7,000 and a
gurfew for an indefinite pericd because of a2 bomb which

was thrown last night." . When the Mayor asked tc be allowed
facilities to colléct such a large sum, which represented

£5 per inhabitant, the answer Was: "I am here to punish _
you, not to grant you easy terms. Similarly, on the next
day when the Mayocor asked the Governor for facilities to
obtain bread and water supplies; he was told that no
facilities could be granted as the curfew was a punlshment
It should alsc be recalled in this connection that -

Mr. Hatzinikolacu, Chief Editor of the newspaper "Elefthurla
stated in evidence (18th January 1958) that he had not

dared to publish the following intelligence: "The troops. forced
the population infto z fizld and obliged the young men to
dig holes in which they then buried them up to the neck.
Even the Turks of Lapithos were subjected to treatment of
this kind."

On 22nd May 1956, at Xtima /Pzphos), on account of an
incident that happened three miles away, the District Commissioner,
M. Muftizade, imposed a collective fine on twc quarters of the
town, of £2,500 and £3,000 respectively, to be paid by 268
people, excludlng the Turks. When the time-1limit expired
{30th May 1956) £650 was still outstanding. owed by the poorer
inhabitants., Because of the deficit., according to the
evidence of the Maycr of Paphos, Mr. Jaccovides, the District
Commissioner threatened to order a curfew for the two quarters
concerned. The Mayor asked fo be given until 5 p.m., and as the
payment was made before that hour, the curfew was not ordered.
Questioned on 22nd January 195&, the District Commissioner denied
definitely threatening curfew, but said he told the people
concerned that if payment werenot mzds in full "he would take
other steps"

The background of the curfew at Morfou is described in
a2 Memorandum by the Secretariat (1), where an account is given
of the Tovmn Council's recfusal to attend a meeting called by
the Assistant District Commissioner. It should be added that
the latfer, despite the refusal, went to the appeointed place
sc¢ that he could at least meet some of the inhabitants, but
nobody turned up (evidence of M. Loizides, 24th Januery 1958).
This curfew seems to have been imposed in place of 2 collective
fine, because of the Town Council's refusal to z2ttend the

e

(1) Ses for this Memorandum, Appendix I to the
Investigation Party Repcert, to be found in
Appendix C to this Report.
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meeting: such at -least are the views of the w1tnesses who
mentioned it, e.g. Bishop Anthimos (15th January 1958),

‘M. Chryssaphlnls, Q.C. (16th January 1958). There is also
the evidence of M. Clerides (a member of the Governor's
Executive Council until the exile of Archbishop Makarics, and
President of the Human Rights Commission at Nicosia), who as
legal adviser was consulted by the Town Council on this matter.
M. Clerides recommended them not to go to the meeting called
by the Assistant Commissioner to discuss the imposition of
a.collective fine whiech, in his view, was ultra vires zand
contrary to international law and the general legal principles
recognised by civilised nations. In his evidence '
(pages 13 and 14) M. Clerides stated categorically that

the authorities had ordered the curfew tc punish the

Municipal Councillors for refusing to meet the Assistant
Commissioner. The District Commissione:, Mr. Weston, denied
any punitive intent on the authorities? part. This case

is typical and, after an objectlve consideration of all _
the circumstances, it seems clear that the curfew at Morfou
was ordered and carried ocuf as a punitive measure. Of thess
circumstances the following may be mentioned: the murder

took place on 8th July and the curfew was not imposed until
the 12th of that month., If the intention in orderlng it

was to facilitate the search for the murderer, action should
have been taken four days earlier, before any clues
disappeared. To this point, put by M. SUsterhenn, Mr. Weston
"replied that the delay was explained by the fact that

between 8th and 12th July attempts were made to meet the

Mayor and Municipal Councillors. Here it should bedbserved.
that the invitaticn, of which the Investigation Party was
given a copy, stated that at the proposed meseting the
gquestion of imposing a collective fine would be discussed.
Thus, if the meeting had taken place and its purpose,

namely the imposition of such z fine, had been achieved,

a curfew would not have been orderud The date (9th July)

on which the Municipal Council sent its refusal, the text

of which was also submitted to the Investigation Party,

alsc casts doubt on Mr. Westonts statement. Lastly, the
manner in which the curfew order was carried out illustrates
the kind of measure it was and here the account given in

the Secretariat's Memorandum referred to above needs to be
supplemented; it is not disputed that for the first few

days the livestock remained unfed and unwatered. In addition,
Councillor Loizides (24th January) explained that the sanitary
arrangements necessitated going out into the yard, but the
people who did so were arrested and taxken to the police
charged with breaking the curfew; they were then shut up in

S
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a yard and foreced at pistcl point to sit down on the burning
sand {température 109 degrees Fanrenneit); when they tried
f£o dig into the sand to get cooler they were again threatened
with a gun. All day long they wsre deprived of food and
water, and when -some was brought the sécurity forces threw
it on the ground and laughed at thcm Moreover, they had to
- relieve themselves on the spot. = About 50 persons were "
arrested and kept in custody until sunset. One of them had
sunstroke and wher a .dentist, G. Toumbazos, who was among
the detainees, attempted to help him he was threatened with
a gun, All of them suffered from sunburn. These details
were provided by the same Municipal Councillor who testified
to the Investigation Party on bechalf of the Mayor and
‘Corporation of Morfou, Also, the Districgt Commissioner, as
stated in the Secretariat's Memorandum, "upon the advice of
a medical officer, ordered that persons who were detained
for having been found out of doors during the curfew were
relsased, since they had been suffering from staying in the
sun’,

With regard to certein cases of a curfew linked with
fthe imposition of a collective fine, British withesses
stated that the curfew was ordered to avold disorders during
the collection of the fine. But it should be observed that
even when regarded as supplementary to a collective penalty -
whether or not the fear of disorders during the c¢ollection
of The fine is well-founded - & curfew imposed tTo guarantee
the proper application of a penalty ccnstitutes part of
the machinery for impoesing that penalty, l.e. an additional
measure linked with its execution, and ipso facto cannot be
isolated and considered as an independent act lacxlng
punitive 1ntent.

B. Curfews that do not constitufe adequate measures
to assure security and public order

Curfews ordered "in the interests of public safety and
the keeping of the peace", if they are to be legitimate,
must in every case be suitable and adequate for their purpose,
Neither an unavowed inner motive nor a motive copenly
stated suffices in itself to render a curfew legitimate;
the deciding factor 1s the character of The curfew itself,
considered objectively, as an adeguate measure commensurate -
with the purpcse it is desired to achievs.
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The se considerations come into play in conneetion
with (a) long-term curfews ‘b) so-called "operatianal
curfews ‘¢) curfews ordered for the protection of British
families and ‘d) curfews imposed during the erasure of
slogans,

In some cases where there might still be some doubt
as toc the application of certain curfews imposed for
purposes of public safety and order, and extent and duratiocn
of the curfew should be cerefully examined to ascertain
- whether these purpocses have not been excecded.

. For example, at Kissonerga ‘near Paphos) one of the
curfews {from sunset to sunrise) on a 300-yard stretch of
road through the village where a bomb had been thrown, was
imposed on dth June 1956, and lasted threc months
(M., Jacovides, Mayor of Paphos).

Ancther witness (Sir.Paul Pavlides, 22nd January 1958)
referring to the 18-day curfew at Limassol in November 1956,
'5.% p.m. to 6 a.m.) cbserved thal 1t was imposed only inside
the walls, whereas the incidents had taken place outside.

He submitted copies of an article he had written for the
"Times of Cyprus" on the character of this curfew.

Similarly, fthe curfew ordered at Nicosia on 25th July 1956
following the murder <f a Maltese, applied €c the 0ld Town
with the exception of the Turkish quarter and ccntinued for
7 days /5 p.m, to 4 2a.m.,), Two facts were stressed in the
evidence of M. St. Pavlides {16th Jznuary), namely that
no searches took place and that the curfew was limited to
definite hours, thus clearly showing, in the opinion cf the
ex=-Attorney-Generzl, that it was not a security measure,
since the danger of subversive activities also existed in
' the daytime. Questioned about this curfew, the District
Commissioner, Mr. Weston (24th January),. not recalling the
time when the murder was committed, stated that the curfew
had probably been ordered to enable information to be
collected. He added that it had been impossible to impose
it sooner, and ended by saying that the reasons for it were,
in fact, "operationall.

r

Neither this witness nor any others gave any explanation
of the curfew imposed simultanecusly 1n Nicosla and five
other towns from 3rd November 1956, until st April 1957,
from 5 p.m. to 5 a.m., daily, for all persons born arcer
1st January 1930.
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In connectlon with 1ong term cuvfews we should also mention
those 1mposed 'for .operational reasons", like the "long curfew
of Nicosia" and that of Milicouri.

The "operational curfews" just mentioned cannct easily
be reconeiled even .with Britlsh law. The statements by British
witnesses as to the reasons for ordering curfews classified
by them as. operatlonal invoke considerafticns of a very gener=zl
nature, but give no precise statement as to the 1link thet -
ought necessarily to exist between publiec safety and order
and the impositicn cof the curfew. This wes the case with
the long curfew of Nicosia, the stated reason for which was
"operations in the hills" (see below).

On 5th November 1956, a curfew was ordersd for all the
inhabitants of 17 wvillages, the names of which are known
(Subsidiary Legislation 1956, page 1049, Notification 1091)
for a period of 32 days from 5.30 p.m. to 5.30 a.m. No
reason was given either to the inhebitants or in the
Notification, and no incident had occurred. The Investlgatlon
Party was told by Mr. Gillies, Distriot Commissioner of
Famaguste, that the curfew was for "operaticnal rezsons",
more especlaliy the Sucz expedifion, bzcause thasse 17
villages bordered the NlCOSla-FaWaFUStL road,

C.

On 22nd January 1958 two witnesses, tihe District
Commissioner of Limaescscl and his predecessor. justifizd the
curfews on the grounds that they were for the proteection of
British families scattered about the town.

D. Curfews during the removal of slogans

The Emergency Regulation authcorising the scecurity
forces to arrest any inhabitant and order him tec remove
slogans, and providing for criminal proceedings and sentence
in the event of a refusal, was mentioned by several Greek and
British witnesses, together with osceasions on whieh it
wasapplied. The Mayor of Limassol alsc quoted in this
connection Article Y4, para. 2. of the Convention: "No one shall
be required to perform forced or compulscry labour" Some
witnesses gave detalls; e.g. the Mayor of Paphos c1ted the
case of G. Papantonicu at Chloraga who, for refusing to
remove a siogan, was struck on the head and hend by Turkish
auxiliaries. He was talten to The Liassides elinic by his
parents, who reported the matter to the autheorities but no

‘ /.
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action was tzken. Representatives of the inhabitants of
Paralimni recalled (23%rd January 1958) another case which
occurred in their village, where, -during Mass on

11th November 1957, the priest, at the very moment when he
was reading the Gospel., was obliged by the security fcrces;
who came into the vestry, tc go out immediately and remove
slogans. The same witnesses said that they had not made any
complaint since no reply had ever been given to the many
previous complaints they had made.

Greek witnessas (M, Chryssaphinis and M. Klerides)
confirmed the existence of curfews which, in their view,
were imposed to force the populaticn to remove slogans
One such case was described to the Investigation Party on
19th January 1958 when they went cut to Bella Pais., This
was a one-day curfew on 27th June cr July, 1957, during
which the priest was obliged to remove slogans in very
humiliating circumstances (evidence given by villagers and
the priest).

With regard to this kind of curfew, M. Mylonas, 2
barrister, Chairman of the Human Rights Committeec at
Famagusta, made the follcocwing statement 20th January 1958):

~"A night curfew had been imposed on the villages
of Ayios Theodoros, Gastria, Tavrcesand, Vokolidha for
three days as from 13th September 1956 (Subsidiary
Legislation 1955, p. 894 No. 910). The same curfew
also applied to the village of Karpossia. These
curfews had apparasntly been imposed in order to crase
slogens and affected nov only the inhabitants of the
villages concerned but also all the people who had to
drive along an important rcoad going past these
villages. On 26th July 1957, at 3 a.m. curfew was
imposed on the village of Aylcs Theodoros in order
that slogans should be erased. The District Commissioner
had apparently said that the curfew would last until the
slogans had been removed, The curfew was l1lifted on the
same day at 10 a.m. {Subsidiary Legislation 1957,
p. 652 No. 771). On 25th July, 1957. an order was made
by the Commissioner of Famagusta that slogans should
be erased along the rcad passing through the village
of Ayiocs Thecdoros. The order was revcocked on the same
day !Subsidiary Legislation 1957, o. 652 and 653,
Nos. 772 and 773). All traffic was stopped for
seven hours, causing great inconvenience to all those

e
15.510




- 272 -~

who were going to the monastery of Apostolos Andreas,
further along the rcad. During this curfew, as well as
during the others, some of the inhabitents were gathered
in barbed wire enclosures and they were not allowed to
receive any focod or water from their relatives.

During a curfew imposed on Ayios Theodoros on

18th June 1957, for the purpose of erasing siogans,

the men of the village were gathered in the school
yards, then on the footbzall ground, and the security
forces drenched with ink the women who were trying to
supply the men with water."

The Mayor of Famagusta mentloned the casez cof the curfew
imposed on 5th August. 1956 ‘or 1957) on two streets in the
town when .the security forces announced that it would not be
raised until the slcgans were removed., It lasted three
hours and was. 1ifted after somecne had erassed the slogans.
The 5th August 1s the eve of the Peast of the Transfiguration
and many of the faithful were on their way to the fair.

Mr. Gillies, District Commissioner of Famagusta, was
invited by the Chalirman to supply infermation about curfews
crdered during the removal of slogans. He a2t first said
that there had probably been some confusicn with
Regulation 35 A (2)*which authorises a street to be closed
for the removal of slogans, but said later that it was
nzatural to order a curfew while the orders tc remove slogans
were being carried out if there was any reason to fear discrders
and that it was this desire to avoid discorders until the
slogans were removed that had caused the curfews to be imposed
for as long as was reguired to complete the task. .

C.

Intimidaticn of the population is closely bocund up with
the imposition of certain curfews. Any attempt to loock further
into the guestion fto find out whether intimidation has been
the only motive present would lead to the adoption of the
criterion of exclusive punitive intent [see above) whereszs
what is required is to establish on the basis of the evidence,
in what circumstances curfews have been imposed in order
to determine their nature.
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For example, M. Klerides {16th January 1958) mentiocned
the curfew at his native villiage of Agros from 16th to 22nd
August 1955. On 15th August a Greeil Cypriot policeman claimed
that he had béen shot at, although ne had not been wounded
in any way. The curféw was imposed on tbe following day
and, indeperidently of any search for the "culprit", eight
of the leading inhabitants and a thirteen-ycar-cld boy were
arrested at the 1nst*gaulon of the noliceman and transferred
to Nicosia.

The same witness, & former member cf the Exscutive
Council, and M, 3t. Pavlides. a former Attorney-General,
referred to the curfew 1mposed at Nicosia on 15th April 1956,
as a result of the murder of the Assistent Superintendent of
Police, M. Aristotelous - 2 brutal murder but not justifying
such a vindictive reaction on the part of the authorities
{Cyprus Gazette Suppl. 1956, ». 310). The curfiew was
1mposed for a week and 211 placLs of entertainment were closed

"as a mark of public abhorrence”, to quote the offlclal
publication "Gresk Irredentism and Terrorism in Cyprus”
(Cyprus Printing Office, p. 129). Thls M. Pavlides considers
to be an official admission of the »unitive nature of this
measure., In reply to the comment that the order in guestion
was not issued under The Curfew Law, but under’ Emergency
Regulation No. 0. repealed in August 1957, it should be
pointed out that it was in effzct 2 curfew, and this faet is-
more important than the legal vasis for the order. Nor doces
it matter that Regulation Nc. U0 wac later repealed, since
the point at issue is thz manner in wnich the laws were
applied. In any event, this case iilustrates the spirit
in which the author'cles acted,

A statement made i connecticn with the imposition of
another curfew also casts lignt on the subjeet. Following
the murder of an English peoliceman in a ‘cinema on
19th June 1956 “a curfew was imposel at Parallmnl because the
inhabitants would supply no informaticii {Subsidiary
Legislation, 1956, p. 643, Notification No, 706% According
to the evidence of M, Mylonras {20th January 1i958), no searches
were made during this curfew, which was ordered on
16th July. According %o svidence given by the six
representatives of the inhabitants the l.ssistant Commissioner,
M. Savvides, appeared in person in Paralimi on 23%rd January
and told the inhabitants "since no information has been
given, I am going te punish you otherwise than by a fine;

T am going te impose 2 curfew which will mean that ycu
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cannot leave the villiage and will remain behind doors from

7 p.m. to 7 a.m. Every day you will be supplied with paper

and envelopes on which to write what you know about the

murder" This curfew continued for 6 days and was then

transformed into & full curfew which lasted until 25th July.

The above announcement by the Assistant Commissioner was made tc-

211 the inhabitants by loud-speaker, according to the categorical -'A
reply given by the above mentioned witnesses a2t Paralimni to a questlon
put by M. Eustathiades. It may be wondered, incidentally, why.

these envelopes and paper could not have been distributed without

a curfew,’ .

The cﬁrfews at Limasscl in November, 1956, also. deser«e
close examination in the light of the evidence. of |
Sir Paul Pavlides, a former member of the Executive Council.

Last but not least. there was the curfew at Nicosia on
28th September 1956, The Secretariat has prepared a note :1)
on thls subject to which I have something to add, particularly
as regards the statements by Greck witnesses, so that the facts
may emerge more clearly. The Greek witnesses said, for .
instance; that since the curfew was not impossd until 5 p.m.,
whereas the murder tcok place 2t 10.30 a.m., those_ responsible
had plenty of time %to escape. The District Commissioner,
Mr. Weston (24th January 1958) gave £two reasons why the curfew
was not imposed until six and 2 half hours later, one being
that a number c¢f the security forces were occupled elsewhere
and had to be brought to Nicosia, and the other that it was
necessary to give the "floating population" time to leave the
old town and that they all had to be searched before leaving.
He also admitted that, ir these circumstances, "the sccurity
forces had no chance whatsoever of finding the authors of the
crime, since the criminals would not have needed more than a
few minutes to throw away their arms and disappear™. Since this
amounts to an admission that there was nc connection between the
curfew and the search for the criminals, Mr. Weston considered
that the real explanation was "a generzl attempt to find clues
for detecting the authors of that particular inecident and of
others." He added, however: "the real reason of the curfew was
in fact to throttle the EOKA courier services between Nicosia
and the hill area where military operations werd taking place".
After this explanation of the imposition of the curfew, the
Distrieft Commigsioner replied fco further testimony by Greesk
witnesses. These (particularly the former Attorney-General,
M. Pavlides, 16th January 1958) had stated that during the
curfew neithesr searches nor arrests had taken place.

AR

(1) See Appendix II to the Investigation Party Repert, to be
round in Appendix C to this Report.
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Questioned by Mr. Waldock, Mr. Weston explained that nothing
compromising had been found and nc arrssts made. He went on

to state that searches had been made 'only 1n certain parts of

the town'. In this connection, there was no comment by British
witnesses on references by Greek witnesses to the area covered

by the curfew. . Bishop Anthimos Kitiou {15th January 1958} pointed
out, for instance, that the curfew extended as fer as the

8t. John district which is a long way irom Ledra Street.

With regerd to the closing of public places and places
of entertainment until 30th Qctcber 1950, Mr. Weston stated
that this measure was not ordered under the Curfew Law but
under Regulation No. 40 and explained its aim as being "to
prevent people from running the risk of being victims of
possible ineidents which might have been facilitated by the
gathering of a certain number of persons in the same place.
It n=d been, on the other hand, ascertained that mzny places
of entertainment were used by terrorists for the purpose of -
hiding arms and distributing learlets; as well as for the
purpose of gather.ng and operating under safer conditions.'
{Note by the Secretariat.) However, the statements of
witnesses, and particularly of the two Queents Counsel, point
to the punitive nature of this measure which 1n any case
indicates a punitive intent on the part cof the authorities.
As evidence of the punitive nature of the measure,

M. St. Pavlides pointed out that it only applied to places
freguented or owned by Greeks., This fact was also stressed

by M. Chyssaphlnls Q.C., to demonstrate 1ts punltlve character.
"Gresks of. Egyptian nationality", he said. "remained free to
open thelir establishments, where&s Creek Cyprlots had to

close theirs. There was therefore nothing th prevent thoss
described by the authorities as rgangsters! {rom freguenting
an establishment owned by an Egyptian of Gresk origin or a
cinemz owned by a British citizen. How then can this possibly
be celled a security measurce?”

In +the brief note prepared by the Secretariest on the
Mong curfew of Nicosia", Mr. Weston is recorded as hgv1ng
"stressed the fact that speclizl measures had been taken" to
give the population an opportunity of going out for an hour
or two a day to do their shopping but it should be pointed
out at the same time that there was no food to be bought
(Mr. Emilianides) and that people suffersd from lack of water,
somé of the inhabitants of the town having to fetech their
water from the infrequent public drinking fountains
‘Dr. Dervis. Mayor of Nicosiz).. M. Bmilianides handed the

.
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Inv=st1gat10n Party a copy of the "Daily Telegraph" of

5th Qetober which carried a front- ~-page photograph. of peogple
asking for a crust of bread. " With referznce to the absence of
searches, this witness cited the “"Observer" of 7th October :
'whlch ‘'stated that nothing had been fOQnd but that the curfew
had "succeeded in its punitive effect" ‘see also the "Times"

of 3rd October). All the Greek witnesses stated that the
life of the town was paralysed, During the curfew, chemists!
shops were. closed, workers received no pay {evidence of
employers and workers, 17th Januvary 195 ) and no newspapers .-
appeared so that it was not only the slc% and the workers '
*who suffered but the whole population of the island, who

were deprived of thelr newspapers (ev1dence of” Journallsts,
18t Januery 1958) . .

Finally, it should be mentionad that the Distriet
Commissioner of Nicosia said at the end of his statement that
it was. really for strategic reasons that a curfew had been
imposed on Nicosia Because when Nicosiaz was 'quiet! there
were fewer incidents in other parts of Cyprus. He added:

"We took this measure becauss we no longer knew what to do.

Methods of impesing curfews
- {(Treatment cf Inhabitants)

1. In order that the story should be complete, the examples
given above include information on the treatment of the -
inhabitants during curfews, since this is one of the faetoers
that must be considered in assessing whether they have been

of an objectively punitive nature. Moreover, in certain cases.
the methods of trectment described by witnesses, even if of no
value for this purpose, are of value in themselves as helping to
determine whether, quite apart from the nature of the curfew,
there has been "inhuman and degrading treatment® within the
meaning of Arcicle 3 of the Convention.

. The presence of a representetive of the authorities
during certaln of the curfews, mentlioned by several British
witnesses, is of significance azs showing the desire of the-
authorities to cater for the needs of the population during
the curfew, a task which, when carried out successfully, must
be said to detract, in & greater or less degree, from the
punitive nature of the measure. On the other hand. there is
also no lack of evidence by representatives of the population
that certain curfews were imposed in an inhuman manner,

Thus, apart from whether a curfew is punitive or not, cases

have been mentioned {of which 2 number have nct been contested)
where the peopulation was subjeceted to very great annoyance

and hardship. Here the guestion &t issuc 1s whether the
authorities have complied with Article 3 of the Convention which
is one from which no derogaticn is permitted under Article "15.

e
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Examples may be found in the notes on the curfews already
mentioned; particularly those at LaElthOS and MorEhou3 that at
Parealimni on 13th December 1955, and the long curiew at Nicosia
(see above). In addition, there is the ¢Urfew at Milikouri
fsee Secretariat!s note) fl) which was imposed from
19th March to 11lth May 1957, that is to say. after the

-suspensicn of hostilities by EQKA. This causad much hardship
to the inhabitants and would have caused more if other
villages had not sent assistancs (testimony of Mgr. Anthimos
and local representatives, 21st January 1958).

During another curfew 2t Paralimni on i3th June 1956,
Pantelis Psomas, who had been ordered to stand upright in
the burning sun but leant against the wall because he was ill,
was made to stand on a barrel with two of the other pecple who
had been rounded up, 21l of whom were forced to take of their
shirts and go home without them. Again, during the curfew
of 19th July 1956, all the men of the villages were rounded
up in a place where there was excrement.

In preparation for the curfew at Phrenaros (28th to
30th Mareh 1957) the men of the village were assembled in a
barbed-vwire enclosure and made to-lie flat on the ground
race downwards without moving or speaking while insults were
hurled at them {evidence of the inhabitants, 23rd January 1958).

Mr, Giliies, District Commissioner for Famagusta, when
questioned by twe members of the Investigation Party as to
information received on the treatment of the inhabitants of
Phrenaros, made no reply (Famagusta, 23rd January 1958).
considering that this question did not fall within the scope
of the Investigation, notwithstanding the fact that the
President of the Investigation Party. while confirming that
alleglations of 111 treatment were not as such within the
Party's competence, had made it clear that the Party, though
not entering into detail, had the duty to "be informed cf the
general atmesphers in order to determine thc character
- punitive or not - of the various curfowsh \proces -verbal
of the said sitting of 23rd January 1958),.

The above examples are additional to those already
mentioned. :

{1) See Appendix IIT to the Investigestion Party Repert, to
be foungd in Appendix C to this Report.
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2. It will have been noticed that, in some of thesc cases,
the evidence has revezled that certain curfews have been
imposed-in 2 -way that has caused them to degenerate into-
restrictions upon rights and freedoms protected by the
Convention (see above). To the variocus aspects of curfews
already mentioned must be added infringements of the right to
life during curfews, referred to by the Mayor of Paphos {see
Procés-verbal, 21st January 1958, evening, pp. 1-2).

3 This materlal is mentioned here for the purposes
explained above and shculd be considered in the light of
Article 18 of the Convention which stipulates that the
restrictions on rights and freedoms permitted under the
Convention may only be zpplied for the reasons there laid
down. Hence, the Artiele contains an expliecit. general
reservation covering all restrietfions on rights and frecdoms
which, in our view, cannct be ignored when considering the
facts revealed by witnesses, either as they affect the curfew
or in a more general way.

Cne final cbservation must be made which brings me
back to the remarks with which I began. In cases whers it
cannot be stated with complete certainty that the
authorities acted with 2n exclusively punitive intent, it secems
unreal to draw a distinction between punitive intent and punitive
effect. In internstional law, the intentions of its
authorities are not a decisive factor.in deciding whether =a
State's action is legitimate, having regard to its international
obligations. On the contrary, 1t is the objective nature of
the action, the circumstances in which it was carrisd out and
its effects that are relevent., It dcoes not follow, of course, _
that the punitive effects of the curfew ought to be deduced merely
from the feelings expressed by the population; they must be
confirmed by the facts. It is admitted that the British
witnesses denied any punitive intent; but it is not disputed,
gither, that all the Greek witnesses were speaking in good
faith when they mesintained the opposite. The proper factor
to take into consideration in deciding whether =2 curfew was
Justly imposed or not connoet be the inner intention of the -
person responsible, since that would imply ssarching nmants
inmmermost consclience, into which 1t is hard to see. Thus, the
factor tc be tTaken intc acccount is not the statements of intentg
made by the authors or vietims,of the aetion, but whether
any particular curfew was impossd unjustiy from zn objective
standpoint. It is therefore 2 gquestion of the facts znd of

15.510



- 299 - :

egxamining the circumstances in which each curfew was imposed
with The cobject, not of revealing this or that intent, but

of making an objective appraisszl of the nature of the curfew
which will not appear from statements of intent but-only from
all its attendant circumsftances and effects. The only
British witness who testified before the Investigation Party
in an unofficial capacity (Mr. Rldgway British Residentsg?
Association, 17th January 1955, Procés- verbul p. 12) said
that so far as their affects were congcernead the curfews were
often of a punitive chzracter.™

After taking all the above considerstions and the effects
of the curfews into account, I have arrived at a similar view
and I am of opinipn thet it 1s impossible t¢ avoid the-
conclusion that, in a number of cases, curfews were of an
abusive character,.
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Chepter VI - ARREST WITHOUT WARRANT, DITENTION, DEPCORTATION

Jection 4. ARREST WITHOUT WARRANT

2292, Arrests without warrsnt werée provided for uncer
Regulations 3 end 4 of '"The Emergency Powers (Public Sefety
and Order) Reguleiions, 1255% {No. 731) of 2&th Wovember 1055
as emended by Amendments Ho. 1 (12th Januery 1956), No. 7
(27th 4pril 1056), Wo. 9 (28th Julv 1956), and Fo. 10

{(31st July 1954).

The principzl Regulztions fixed the maximum period of
~errest without warrsnt 2t 48 nhours. Amendment Ho. 1 of
12+th Jenuery 1656, authorised furtiner detention for a period
not exceeding 14 days.

The texts, 25 emended, are zs follows:

"% Power to (1) Any police cfficer or any member of
arreet Her ilajesty's Ilaval, Nilitsry or Air Forces
without acting in the course of his duty =25 such nay
warrent arrest without wesrrant sny person who he heas

recsonegble ground for suspecting hes acted
or is acting or is =bout fto act in 2 manner
prejudiciel to public safety or to public
order or %o heve committed or is committing
or is ebout to commit =zn offence against
these Regulztions and such police officer or
menber of Her lajesty's Havel, Militery or
Air Forces may take such steps =2nd use such
force s mey oppear to him to be reasonably
necessary for effecting such arrest.”
(Amended by Amenduent No. 9 of 1656)

(2) Any person so arrested shall be
brought =2s soon =2s reasonably may be before:

(a) = Nevel, Iilitary or Air Force Officer
not below the rank of Lieutenant-
Commander, Major or 3guadron Leader,
respeciively, within the District
if the =rrest wes effected or made

by = wmember of Her Majesty's Havsl,

¥ilitsry or Alr Forecss; or

(-
Il
.
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(b) the Superintendent of Police or
- -Assistant Superintendent of Police
within the District. if the arrest
was effected cor made by a police
officer, .

and such person may, by order of such Naval.

- Militery or Air Forece Officer within the

District oOr -of the Superintendent of Police
or Assistant Superintendent of Police within
the District, as the case may be, be .
lodged in any place or building there to be

~detalned for such pericd as may be specified

in the order, not exceeding forty-esight
hours.

Provided thzt if a police officer in
charge of a Police Division is satisfied
that the necessary inguiries into the
circumstances of the arrest of any such person
cennot be completed within the period of
forty-eight hours, he may authorise the
further detention of such person for zn

additional period, not exceeding fourteen

Power to
stop,
detain and
search
persons.

days, but shzll, on giving any such
authorisetion, forthwith repori the
circumstences to the Commissioner of Police.,"
(Proviso sdded by Amendment Wo. 1 of 1956).

"(3) Any person detained 2s in this
Regulation provided shall be deemed to be in
legal custody during the period of such
detention.

Any police officer or any member of Her
Majesty's Naval, Military or Air Forces may: .

(a) stop,. detain.znd search any person-
.. and m=y seize enything found on such
person which he has reeson to
suspect is .being used or intended -
to be used for any purpose or in any
way prejudicial to public szafety
or public- orders

(b) require any person to stop and
answer any questions which may
rezsonably be 2ddressed to him;g
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(c) reguire sny persoun to furnish him,
either verbally or in writing,
with eny informstion he may require
and to attend at such time and at
such plece s he may direct for the
purpose of furnishing such
informztiony

(d) teke such steps and use such force
as may appeer to him to be reasonsbly
necesszry for stopving, detzining
and sesrching sny person under the
provisions of this Regulation.®
- (Sub-perz. (d) inserted by
Amendment No. 2 of 1956 znd emended
by Amendment No. 10 of 1Q56).

"If eny person fails to comply with any
requirement under this Regulation he shzll be
guilty of en offence agzeinst this Regulation.

4 (A). Power (1) Any volice officer of or above the
to tzke rank of Inspector mey cause .photographs,
‘photo- descriptions, megsurements and finger prints
graphs, to be tzken of a2ny person who is under arrest
etc.. under the provisions of Regulztion 3 of these

Regulations, 2nd eny photograph, description,
measurement snd finger print so teken mey be
reteined after the release of such person.

{2) Any such person who shall refuse to
submit in a proper menner to the methods of
identification aforessid shz1l bhe guilty of
an offence against these Regulations.™
(Regulatiom 2dded by Amendment No. 7 of
1956) :

I. - THE PACTS ESTABLISHED BY THE COMMISSION

293, According to the CGreek Memorial of 24th July 1956
(Doc.A28.657) "there have heen innumerable zrrests without
werrant 2nd in many cases of attecks the male population of
villages hss been subjected t0 veritsble round-ups for
purposes of identificetion and interrogetion, with the
result that most of those arrested hsve bheen deprived of
their liberty for several hours =zndé occesionelly even for
more than a day" (pzge 27}.

/o
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Examples were furnished by Appenrdices 55, 56, 57, 55, :
59, 60 and 61, The British wezklwy "Observer” of 3rd Junc 1956
staved thst, in connection with two recent bomb incidents,
"long convoys of lorries drove through Fomaguste end eny
Cypriot-Greek youth seen “n the street or merket was asked
to enter one of them™ (Apperdix A2). According to this
paper the number of versons zrrested was 260 ond zccording to
the "Sundey Pictorial" (Appendix 63) and the #Cyprus Mail"
(Appendix 64) the nuuher was 500. ‘

The Counter Memorisl of the United Kingdom Government
deted I7th October 1956 (par:z. 493, did not denv the facts
alleged, It merely said that this power (errest without
warreznt) had been essentiel to the maintensnce of order in
Cyprus where a2 large number of nersons were wanted by the
police in connection with terrorist activities and were
being concezled by the locel inhebitants. It wes zdmitted
that, for the purpose of detecting criminals, numbers of
male inhobitants had been temporariiy segregated while
investigztions were cerried out. However, zs far as possible,-
their reasonzble comforts had been assured.

At the hearing on the =2fternoon of 16th Novemher 1956
(Report, Doc. A. 30.768, page 127) Counsel for the Greelk
Government claimed that neither the text of the regulations
referred to nor the fzct of their zpplication was in dispute.

In his pleading on 17th Yovember 1956 (Revor:, page 144),
the Agent for the United Xingdom Govermment, without disputing
the fects, merely corrected Counsel for the CGreek Government's
mistalre over the maximum pericd of detention which was mnot
fourteen days, but forty-eizat hcours plus fourteen days,

i.e, sixteen days. 1ie submitted thet thiz wss a period which,
having regerd to the circumsisnces, could not be regarded =2s
excessive,

IT. -THE TEGAL ARGUMENTS OF THE PARTIES

294, According to the Greek Memorial (Doc. 4 28.657, page %2)
tne measures set out in Regulaetions 3 and 4 of "The Emergency
Powers (Public Safety end Order) Regulations 1355%, were ¢
breach of Article 5 of the Rome Convention which provided

tnzs wo one might be denrived of his liberty, save in specific
cases (conviction by = competent court, lawful esrrest for the
purpose of triel, etc.). The seme Article leid down thet
everyone arrested should be informed of the reecsons for his
earrest,
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furthermore, the Greek Memorizl (pege 34} pointed out
that the principal Regulations (¥o. 731), suthorising arrest
without warrznt, as well as Amendment No. 1 of 1956, which
increased to fourteen days the maximum pericd between
arrest and appearance before the magistrate, were not
notified as derogations in accordence with the terms of
Article 15. The Greek Government maintained that these
Regulations were flagrant derogations from Article 5 of the
Convention and that "since the Secretarv-General was not )
notified of them, thev must be regarded =25 having been 2nd
still being illegal." (page 34),.

According to the British Counter Memorial, the power
to arrest without warrant provided by Kegulation 3 was in no
sense a breach of Article 5 of the Conventicon "since para-
graph 1 (c¢) of this Article seems to provide for precisely
the same contingencles as Regulation 3 and this Article con-
tains no reguirement thet arrest shall only be effected with
2 warrant" %paragraph 9% of the Counter-llemorial). It was
contended that "Regulation 4 is merely a suprlementary
power which is obviously essential if the police =2nd the armed
forces, who are here peforming police functisns, are to
have effective control and to be able to rrevent the
commission of terrorist crimes" (para. G4 of the Counter
Memorial).

With regard to the . failure to notify the Secretary-
General, the British Counter Memoriasl stated as follows:
"Since Regulations 3 a2nd 4 4id not, in the wview of the
United Kingdom Government, contrzvene Article 5 of the
Convention, it was not considered necesssry to give notice

—of derogztion vrnder Article 15 in connection with these
Regulations® (para. 95 of the Counter Memorial).

295. In his pleading on 16th November 1856 (Doc. 4 30.768,
page 128), Counsel for the Greelt Government clsimed that -
the British Government had committed breaches of Articles 5
end 5 of the Convention. Hz referred to Article €, which
expressly stipulated that evervone cherged with a2 criminal
offence had the right "to be informed vromptly. in =a
language whick he understands and in detail, of the nature
end cause of the accusation agasinst him". He therefore
esked the Commission to agree that "it is en elementary
gnd fundamentel guersntee in every country that "promptly!
meens a maximum of one, two or three days but certainly
not fourteen (sc. 1€) days between arrest — I stress the
word 'arrest! - by any member of the MNavy or Air Porce -~

a British privete has the power of arrest -~ zund being

c/.
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-~ brought before 2 magistrate, wben +ne PETS0T arres+ed will
at leﬁgth be informed of the mature of the charge against
him a2nd will be able to put his case.” S

The Agent for the United Kingdom Government replied on
17th November 1956 (Doc. &4 30,768, page 144) that it was
always dirficult to szy what was an unreasonably long period.
"It is not a2 guestion of faet; it is & question of 2ssess-
ment hzving regard to the 01rcumstaacos " And he sdded:
"there is no power under Regulzation 3 *to keep the person
under arrest indefinitely. The veriod is fixed and stated;
it ceznnot be more than sixteen days, but I suggest that
having regerd to the circumstences, the character of the
activities in Cyprus, -the difficulty of meking investigetions
there, the fact that . sometimes it is diffteult to get
w1tnesses who are prepered to disclose their names,  having
regard to all the circumstances, the total period of sixteen
days cannot be regarded as unreasonably long "

He further contended thzt there wes nothing in Article 5
of the Convention as to the necessity for 2 warrant and
that arrest could not always be sub]ect to the reguirement
of 2 warrant. In English 1aw arrest without warrant was
certainly permissible.

296, At the end of the heazring of 16th November 1Q56, the-
Greek Government submitted its supplementarv conclusions.
with respect to arrest without warrant, it requested the
Commission:

"6, to decleare the Regulstion 3 and 4 of the Emergency
: Powers (Public Safety and Order) Regulations of
26th November 1055, concerninz arrest without
warrant, (...) together with the use made of these
rovisions by .the Cyprus administrative authorities,
_%...) contravene Articles 5, 6 (...) of the
Conventlon;' ‘ S

As o the United Tingdom Governmeﬁt,'it requested the -
Commission, at the hearing of 17%h November 1956:

"to refuse to make eny of the delcarations requested
in paragraphs 3, 4, 5 and 6 of those conclusioms.”

(péges 139 and 142-143% of Doc. A 30.768, and pagé 2 of the
Appendix to the same Document). : :
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III. OFINION OF THE COMMISSION

297. The Commission discussed whether Kegulstions 3 and 4,
which provided for arrest wittoul werrant =znd for
detention over a maximum period of sixteen days without
being brought before z court, constituted 2 violation of
Article 5 ‘of the Convention.

The Comumission wes of the unanimous opinion that
srrest without wzrrant was not pronitvited by the Convention.

As to the provislon under Regulation 3 allowing .
detention for 2 maximum period of sixteen days without being
brought before a court, Article 5, paragraph 3, of the
Convention provides bhat everyons arrested or detained on
susplcion of having committed an offence shall be brought
promptly before a judge or other officer authorised by law
to exercise judicial power. The Commission was unanimousiy
of the opinion that a period of sixteen days is longer than
can, as a general rule, be Justifiled under the terms of this
provision. On the cther hand, the Commission was also of
the opinion that the emergency situation in Cyprus was
such that this provision would have been Jjustified under
the conditions set cut in Article 15 of the Convention
if, in fact, the United Kingdom Government had madé an
exXpress derogatlon from Article 5, parzgraph 3, in respect of
this measure. The Commission noted that psrsons arrested
under Regulation 3 were obliged to be brought before
the legal authorities notv later than 16 dsys after their
arraest.

In this connection, the Commission referrsd to its
opinion in respect of the detention legislation in which
(by eight votes to three votes) it stated that the
relevant derogation by the United Kingdom was, by reasons
of circumstences in Cynrus, in conformity with the
provigsion of Article 15. It considered tha~ the provisions
as to arrest without warrant, being less stringent than
Ahose regzrding detention, would 2 fortiori have been
consistent with the conditions 1aid cdown in that Article.

The Commission a2dopted the opinicn (by ten votes

against one vote) that the United Kingdom Government was
in error in not heving notified 2 derogetion in respect of
RegulatiOﬂ 3., It cwmsidered, however, that, having regerd
to the existence of 2 public emergency Ihreatening the
1ife of the nation in Cyprus znd to the fact that a

notice of dercgstion hed heen given in resvect of detenticn
dgf persons Withouu trisl, this omission of the United
Kingdom Government was to be regarded =5 a2 technical rather
then & substantizl derpzriture from the terms of the
Convention.

/s
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298, L. SKARPHEDINSSON &tated at the 14th Session of the
Commission that, ifi he hsd periticipeted in the vote taken
at the prececing Session, he would have sunported the
Commission's opinion on this point.

299. M. DUSTATHIADES considerec that the guestion »f arrest
without warrant should be examined in relation to Article 5
and Article 6, and not in reletion o Article 15, of the

Convention, and declared as follows:

300, QPIUION OF M, EUSTATHIADES

While I agree with the general conclusion reached by
the mejority that the period of sixteen davs' detention
provided under Regulation 3 cennot be regsrded a2s in
conformity with Article 5 (3} of the Convention, I do not
think thet this zction by the British authorities can be
judged in the light of Article 15 of the Convention, or
that it is covered by that Articie., The object of Article 15
is entirely different, a2s the British Government is plainly
aware since 1t has neitkher applied nor *nvoked 1t in connectiom
with Heguletion 3. In any cese, even 1f the interpretation -
adopteC by the majority be eccerted, namely that the '
British Government's failure 1o notify = derogation from
Regulation 3 is only 2 "techniczal" departure from the
terms of the Convention in view of the fact that they have
already notified 2 derogetion in the shave of the Detention
of-Persons Lew, this way of looking =2t the question omnly takes
account of Article 5 of the Convention to which the British
derogation of T7th November 1955 that I have mentioned refers
whereas Article 6 of the Convention which is a2lso relevant
is not referred to either in the neotification of the
dercgation or in the earlier opinion given by members of the
Commission.

_ Of Articles 5, 6 =2nd 15, therefore, onliv the first two
are, in my ovbinion, relevant. While sgreeing with the majoriity

view that Regulstion 3 is incomretible with Article 5 (3)

of the Convention, I thin't thet the Kegulstion ought also to

be considered in the light of Article 5 (2) under which

evervone who is arrested must be informed "vrompilv" (to

quote the English text) of the ressons for his asrresi end

of any charge against him, as it seems to me that Regulaticn 3

contraveries this provision also. Hor do I think that we

can ignore Article £ of the Convention although, once more,

the British Government has not notified any derogation froo

it. Here I em in asgreement with the view tazken by the Greek

u/l
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Government which rightly maintasins that, in the vresent
case, not only Article 5 but also. Article 6 of the
Convention hss been contravened. It also seems . to me that,
in the earlier opinion given by members of the Commission,
no account hess been talen of the fzct that the British
Government itseli knowiangly admits that it thought-it
unnecessary to notify any derogation in connection with
Regulations 3 and 4 because, in its view, they did not
contrevene Article 5 of the Convention. This should have
led the Commission to leave Article 15 out of its
calculations and, in periviculer, noit to italk of a
"technical™ omission on the part of the British Government,
but simply to examine the mezsures complained of in the
light of Articles 5 and 6 of the Convention.

To sum up, the legality or otherwise of Fegulation 3
cannot, in my view, be judged in the light of Article 15
but it seems to me ‘to contravene both Article 5 and '
Article 6 of the Convention.

301. M. DOMINEDQ stated 2t the 14th Session of the Commission
thet, 1f he had participested in the vote taken =2t the
precedlng Session, he would have supported M. Eustathlades'
opinion on this point.

Section B. DETZNTION B

302. The power of detention confzrred on the Governor was
ingtituted by law No. 25 which entered into force on-
il6th July, 1955; entitled "The Detention of Persons Law,
1955", The law reads zs follows:

"2, Deten- (1) If the Governor is satisfied
tion that any person is or has been 2 member
orders of, or 1s or hzs been active in the

furtnerance of the nurposes of, an orgenisa=-
tion which he is satisfied h=s been
responsible for any acts of violence
directed to the overthrow by ferce or
violence of the (overnment, or destruction
of, or damage 0o, property of the Crown,
and by reason thereof it is necessary to
exercise control over such person, the
Governor max, subject to the provisions

of this Law, meke an order (in this Taw
referred tc zs "detention order) agesinst
guch person directing that he be detzined
in such 2 plaoce and under such conditiouns
as the Govsrnor may direct. y
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(2) & copy of the detentio-m order
shall be served personzlly cn the person
concerned. :

(3) 4 detention order may be cancelled
or veried st =any time by the Governor.

(4) Any person detained under =
Getention order shall bve deemed to be in
lawfiil custody.

%. Suspen- (1) At any time after a detention

sion of order hes been made zgzinst eny verson,
deten- the Governor mey direct that the operation
tion of the detention order be suspended o such
order conditions -

(2) prohibiting or restricting the
‘possession or use by such person
of any specified articles;

(b) 1imposing upon such vperscon such
restrictinns as may be specified
in the direction in respect of
his employment cor husiness,
the plzce of bhis residence, and
his =ssociation or communication
with other persons;

(¢) prohibiting suck person from
bein> out of doors hetween such
hours =& mey be so specified,
except under the zauthority of
g written permit granted by
suct: cuthority or person =s may
be 3¢ specified;

(d) requiring such person to notify
nis movements in such manner, at
such *times, and to such authority
OY person s m2y be so specifieds

(e) prohibiting such person from
travelling exXcept in accordance
with permission given to such
verson by such authority or person
as mev he so specified,

15,510C



4. .Advisory
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Committee

as the Governor thinks fit, and the
Governor mey revoke anyv such direction if
he is satisfied that the person against
whom the order was mede has failed to
observe any condition so imposed,; or that
the coperstion of the order cen no longer
remzin suspended without detriment to the
public safety or public order. '

(2) If env person fzils to comply
witr eny condition attached fo a direction
under sub-section (1), such person shell,
whether or wnot the direction is revoked
in consequence of the fezilure, be guilty
of en onfferice and shell be lisble to
imnrisonment ot exceeding one year or to
a fine not exceeding one hundrend pounds
or %o both such imvrisonment =nd fine.

(1) TFor +the purposes of this Tew,

.there shall bhe one or more sdvisory

committees condisting oi perscns appointed
by the Governor; and zny person aggrieved
by the making of 2 detention order against
him, by & refusel of the Governor to
suspend the operation of such an order,

by any coudition attacked %o a direction
given by the Governor under sub-section (1)
of gection 2 or by the revocation of any
such direction under the powers conferred
by ths? sub-section may make his objection
to such =z committee.

(2) It shall be the duty of the
Governor to secure that any person against
whon = detention order is made shall be
afforded the ezrliest practicable opportunity
of meking to the Govermor representations
in writiag with respect thereto and that
ne shell he informed of his right, whether
or not such representesiions are made, to
meke his objections to such =2n advisory

committee o5 zforesaid.

(3) Any meeting of an advisory committee
held to consider such objections 2s sfore-
said shsll be presided over by 2 chairman
nominated by the Governor, and it shall be

/

o/



- 311 -~

the duty of the chezirmen to inform the
~objector of the grounds on which the detention
order had heen wmade against him and to

furnish him with such perticulers as are,

in the opinion ¢f the chairman, sufficient

to enable him to present his case.”

303. The "Detention of Persons Law, 197%5" was amended on
26th October, 1955, as follows:

"2, Section 2 of the principel Law is hereby amended
by the deletion therefrom of sub-section (4) end the
substitution therefor of the following sub-section:

"(4) Any person deteined under a detention order
shall be deemed to be in lawful custody and
the provisions of any Law in force for the
time being relating to any verson in lawful
custody ror any criminsl or other offence
shall apnly to a person detained under =
detention order ss they 2pply to a person in
law™l custody for any crimingl or other
offence.™ ‘

304, Apart from this ILaw, the "Emergency Powers (Public
Safety and Order) Regulations, 1955, (No. 731)" on

26th November, 1955 included (Regulation 6) fresh provisions
on detention. This Reguletion wes revoked by Amendment No. 4
of 8th August, 19657. '

Under this Reguletions

"(1) If the Governor has any ressoneble cause o believe
any person:

(a) +to have been concerned in ackts prejudicial %o
public safety or public order or in the
reparation or instigetion of such acts:"
' I()Js.mended by Amendment No. £ of 13th April, 1056)

(b) to have beern or to be a member or to hsve been
or to be active in the furtherance of the
objects of an orgenisation which is subject o
foreign influence or control:

{c) +to be an undesirable alien,
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and that, by reason therof, it is necessary to
exercise control over nim. the Governor mz2y make an
Order against such person. directing that he be
detained in such place as may be specified in the
Order and in accordance with instructions issued
by him,.

(2} Any person dectained in pursuance of this
Regulation shall be deemed to be in lawful custody
and the provisions of any Law in force for the time
being relating to any person in lawful custody for
any criminal or other offence shall apply to a
person detained under this Regulation as they apply
to a person in lawful custody for any criminal or
other offence. '

_ (3) At any time efTer an uwsuer has been made
against any person under this Keguletion, the
Governor may direct that the operstion ¢f the Order
‘be suspended subject to such conditinns and restrictions
as the Governor mey think fit, end the Governor may
revoke any such direction if he is satisfied that the
-person against whom the Crder was made has failed to
observe any condition or restriction so imposed or
thezt the operation of the Order can no longer remain
suspended without detriment to publiec safety or to
putlic order. :

if eny person fails to comply with a3 condition
attached or restriction imposed to a direction given
by the Governor wandcs wil. peragraph of this
Reguletion, thet person shell, whether or not the
direction is revoked in consequence of the failure,
be guilty of an coffence against this Regulation.

(4) (a) For the purposes of this Regulation,
there shall be one or more zdvisory
comnittees consizting of persons
apnointed by the Governor; and any
verson aggrieved by the wmaking of an
Order agezinst hin or by the suspension
cf The operstion of such a»n Order may
make nis objiectlon to such a committee.
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the

(b} Anv meeting of an advisory committee held

' to consicder =2ny such obgec+1ﬁﬂ 23 gfore-
5217 shkall be oresided over by a chairman

romineted tv the Governor amd it shell be

the duvy of t e cheirmen to inform the
obijector of the grnunds on which the Order
nad been made against him oand to fuarmish
him with such particulars as sre, in the
ovinion of the chairmenr, sufficient to
enzble the objector to present nis cese,
The chairman shell report to the Governor
the findings of tre advisory committee on
every such objectiomn,.

(c) It shell be the duty of the Governor to
' secure thet zny verson ageiust whom an

Order is mede under this Regulation sheall
be afforded +the ezrliest preciticable
opportunity of making to the Governor
representations in writing with respect
thereto and that he shall be informed of
his right, whether or wnot such
renreqeﬂtatloqs ere made, to wmeke his
objections to =uck an 9dv1sor7 committee
as aforeszid.

On 7tk October, 1955, the Permsnent Representative of

Uniteé Kingdom in the Council of Europe sent the following

note verbele to the Secretarv-Cenerzl:

——

"The United Kingdom Permenent Zepresentetive to the
Council of Turope presents his comnlimevnts to the :
Secretary-Genersl of the Council, end -2s the honour to
convev- the following informetion in =zccordance withz the
Obllg:thQS of Her iMzjesty's -Government in the United

Hingdom under Article 15 (3) of the Convention for the
Protection of Human Rights and Fundamentzl Freedoms
sigrned a2t Rome on the 4th November, 1650,

A public emergency within the meening of Article 15 (1)
of the Conventiori exists -in the following territory for
whose international relations Her Majesty's Government in
the United Kingdom are respounsible.

Cvprus - Certain emergency pomers were brougnt into
operaticn in the Colony of Cvprus on the 1eth of July,
1955, owing to the commissicn of acts of violence
inciuding murder and sebotage and ir order to prevent
avtonpts &t the subversion of the lawlfully constituted
Government. -

LI ]



The United Xingdom Permznent Representative has
the honour to steote thet under legislation enzcted to
confer upon them vowers for the purpose of bringing
the emerzency to =n 2nd,- the Government of the Colony
of Cyprus have teken end to the extent strictly
required by the e“‘menﬂlps of the situstion, have
exercised or =z2re exercising powers to detain persoms
wnich involve derogating i certein respects from
the obligatinns imposed by Article 5 o7 the Convention
for the Protection of Humzn Rights and Fundasmentsl
FPreedoms. The United Kingdom Permenent Revresentetive
nes however the honour %o £dé that all persons now in
detention are permitted. in accordence with the
provisions of the relevent Regulastic=us, to have their
cases reviewed by & Committee under 2 judicially N
quselified chzirman.”

I. TEE FACTS ESTABLISHED BY THY COMMISSION

306. In the Greek Memorial (of 24th July 1956, Doc. & 28,657,
pages 28 endé 28) it wasg steted thnat the menner in which the
Detention Law of 15th July 1655, end. the. Regulztions of

26th November 1955, were =rrlied showed the ineccuracy of
the official comment mede by the Secretsry of Stete for the
Colonies to the House of Commons own 27th July 1955.
According to the stztement =2 person may only be detained if
the Governor "is sztisiied” tnzt he is a terrorist

(Appendix 54) and the regulations were =imed at active
terrorists ond not a2gzinst persons who were neaceiul
edvocctes of politicel chencge (Appendiz 56). But detention
was being epplied to "persons relezsed either upon zcguittel,
or after & crosgs—examinetion which hes fa2iled to establish
the burden of proof, =2nd who a2re then immedistely re-srrested
under ¢ detention order.” As erxemplecs the Greek Memorial
quoted some ten cases of mersons eﬂtczced to detention
after their z2cquittal by the courts (Appendices 67, 68, 69,
70, Ti end 72).

Accordiag to the Greek Govermment, this action 2roused
the liveliest protest =zmong the populziion .of Cyprus, as was
showvn by the Declzration zdopted cn 21st July 1955, by the
Assenbly of ¥ovors of the Islawd (Avpendix 77), the
Resolution aaopted on 22nd July 1955, by the Pﬁn—Cvprlan
Ber Associction (Appendices 73 znd 78 bls) aiid the zppeal
by the trode unions (Appendixz 79).

15,510



307. The United Kingdom Counter Memorial of 17th October 1956,
without disputing tne fects, stated thot the power of

detention was exXercised "with the grectest reluctance™ but

that 1its use wes inevitawhle In the existing situstion in

Cyprug. Terrorist pressure znd intimidetion had been such

thet witnesses had refused to testify. “In these circumstences’,
stoted the Counter Memoriel, "in sowme ceoses to bring an

gccused to trisl is emborking on crimingsl

. vroceedings which
are certain to result in his acquitzel, not becouse of the
merits of his defence, but beceuse of the exposed position
of the witnesses for the nrosecution... Therefore recourse
has necesszrily been hzd to detention orders” (paregreph 98).
A revprzsentotive of the Internstionsl Red Cross visited the
detention camps on 16th December, 1955, and found the
conditione there setisfactory (Appendix III of the United
Kingdom Counter Memoriszl).

308, Counsel for the Greek Government in his pleading

(Doc. A 30,7768, page 127) steted thst there waes no dispute as
to the text of the regulations mentioned nor as to their
spplicetion. IMr., Vallast. in his plesdiwz (ibidem, pages 152
et seq.) limited himself %o legel arguments on the besis of
The derogetion concermed.

309, Three points deserved mention wihich seem *o hcve escaped
the z2ttention of the representztives of hoth Perties:

(1) The difference of draefting s between Lew Ho. 25 of

16th July, 1255, 2nd Regulation £ of Orxdsr Jo. 731 of

26th Hovember, 1955: 1in the former 1t wes steted that the
detention order mey be nmnde "if the Governor is satisfied

that eny person ... etc.”; according to Order No. 731
detention mey be ordered "if the Governor has gny ressonsihle
ceuse to believe any person ...'. The stetement by the
Tolonisl Secrétery in the House of Commons on 27th July, 1955,
could only heve referred to the Low of 16th July, 195%.

(2) Tre note verbale of 7th October, 1955, in which the
United Xingdom Government informed the Secretsry-General of
the Counicil of Europe thzt powers of detention were being
exercised in Cyprus which in certain respects derogated from
Article 5§ ofethe Convention, referred to Sectiom 2 of

Tew Jo. 26 of léth July, 1955.
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(3) Reguletion 6 of Order No. 731 of 26th November, 1955,
was not expressly made the subject of notice of derogetion.

The representatlves of hoth Parties plesded before the
Sub-Coémmission without mointing out the difference in the
texts, end applied the notice of derogetion to Regula-
tion Wo. 731.

IT. THE LEGAT ARGUMENTS OF THE PARTTES

310. The Greek Government maintained (Memorial, Doc A 23,657,
pages 30-35): '

~ that the notification of 7tn October, 1955, was made
nearly three months after the promulgation of the
Reculatlon which had by that time been enforced on
several occesions;

- that it ¢ould not be held fthat 2t the time this
Reguletion was mede there existed "an emergency
threstening the 1life of the nation", as the first
British soldier was Yilled on 27tk October, 19553

--that there had been, in fact, a derogation from
Article 6 as well es the derogaetion notified in
respect of Article 5;

-~ that according to Article &, paragraph 2, "evervone
cherged with a criminal offevce shzll be presumed
innocent until proved guiliy according to law" and
that under parasresoh % any accused person was
entitled to every opportunity to rresent his case.

In this connection, the Gree'r Government pointed out
that the advzsor commlttee set up under the Regulations
(Regulatiocn 86, pa*aﬂreph (4)) of 26%h Wovember, 1955, did
a0t guarantee sucn ovportunities and hed =o% uhe powers of
decision which seemed to be implied in fhe notification
made to the Secretery_ueneral

According to the Greekx Government, such 2 committee was
not even competent to decide on the substance of the charges
for which the Governor had ordered the person concerned to
e detzined. The Greek Covernnent furthermore referred to a
decision mede hy the Bupreme Court nf Vicosie on
30th ey, 1056, in en appeal from 2 decision refusing a
hahezs corpus order (Annex 82 of the Greek Nemorizl).
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In the course of his pleading, Counsel for the Greek
Government maintained that these messures of detention (=nd
deportation) were contrary to Articles 5 and 6 of the Convention
since Article 5 laid down thai no one mighi be deprived of
his liberty except for the purpose of triel and after
conviction. The proceedings must be conducted in the menner
set .out in detail in Article 5. It had been admitted that in
this metter of detention and deportation no such procedure
was observeld. As regards detention, it was true that the
Governor took the decision, but ke did not hear the person
detained. This person was guestioned by an advisory
commiittee. MNothing was sszid about the rights of the defernce
in regard to this advisory committee {page 128, Reports of
Sittings of 14th to 18th November, 1956, Doc. 4 30.768).

Counsel for the Greek Government then examined the scéope
of the right to make derogstions undex Article 15 of the
Convention and the validity or defects of the particulsasr
derogation, which he considered to heve been made too late
(ibidem, pages 132-1%5).

311, According to the United Xingdomr Government, the fact that
derogation from Article 5 in respect of detention was

notified to the Secretary-Generel on 7ih October 1955, was a
complete enswer to the charge of a trezch of the Convention
(Counter Memorial, para. 100). The United Kingdom Government
maintained thet the delay of three months in meking that
notification was not excessive gnd thet Article 15 set no
time-1imit for such notificetion which could only be made
subsequently to the "measures tzken" (para. 101). There did
exist "an emergency threatening the 1life of the nztion"
(paras. 83 to 85). The derogation notified made no reference
to Article € of the Convention beczuse that Article was only
concerned with estzblishing the civil rights of the inéividual
and with charges under criminel lsw. -Detention was, however,
an administretive custodiclueasure ané nc question of a
criminal charge arose. In the present cesse, the legislation,
duly notified under Article 19, deprived the detsinee of the
civil right of 1liberty es soon as g detention order was made
against him. Derogation from Article & wss therefore seen to
be unnecessary. Furthermore, "the person detzined has his
full procedarsl rizhts, as the habezs corpus proceedings, of
which the Judgement is given in Anne¥ 32 to the Greek Hemorizl,
shows."” The Advisory Committee wes nct e tribunal; it had

no powers of decision; 1t wes there %o zdvise the ‘Governor.
In the notification of derogetion of 7th October 1955, there
wes nothing to suggest the contrary. However, the Adviscry
Cormittee was an extremely effective tody, since out of

./u
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32% detained persomns which had_seppesled io it, it had
recommended that 121 %2 reles=~d (paras. 101 of Counter
Memorlal) and in all cases except one its recommendations
had been =cted upon, a

In his pleading, the Agent for the UniTted Xingdom
Government develored the arguments set forth in the Counter
emorial. He pointed out the difficultiy for a Government
to determine in whet circumsiesnces it ghould no+1fy &
derogetion and which precise Articles of the Convention
should ve mentioned in the notification. Tnis was only
technical point, since cleszrly there wes nothing to prevent
‘the United Kwﬂgdom Government from ﬂotlfylna the derogation
from Article 6 of the Convention. it couild not be claimed,
therefore, that failure to notify invaiidevwed the right to
make dercgations. As for the dels+ in notifying the
derogation from Article 5, the Ag2ent for the United Kingdom
Government ssid thet the Comventicn did not set 2 time-limit
and that there could be certain circumszances in which it
would be impossible to make novification immediately, &s
Counsel for the Greek Geovermment gpneared to have zdmnitted.
In any event, even if The Gommiqs:on agr ced "that the
delay was unressongbly long®, Ttis could not have the
effect of invelicating the notice or cf depriving the Govern-
ment of the right to derogate. H2 ther distuted the
contention of the Counsel of the Gresk Goverament that the
notificztion 2f the derogetinon would -~ null and void if
mgde after the Cate oI the apﬂ"u tion o the Commission.
Any such inflexible procedure shovlid Y4zve been exXpressly
121d down in Article 15 of ihae Ucnveatien in the form of
words such as "ii the delay is excessive de’ey shzall he held

to constitute & breacu cf Toe provisions OL the Convention.”
But 2 Government could ot bz Zeprived of “ts right to -
derogzte nor of itve —ight o glve neiice wheﬁ it bzceme
aware thet 1t hed in f-¢i, 7 T a2ny 1z2ie 1n the view of

the Commission, derogsted Iron 2 arerizion of tns Convention
(see Report of Sithings, poges L44-14E7, -

Atn W vember 1956, the
ementary conclu51ons.
tzd the Comm1051on'

312. At the end of the hesving 37 1
Greek Government submitted iis suDpp
With respect 30 detention, it rcoue

15,  Tc declare tnat (...! Zagulstion FHo, 6 confirming
the detention law of LBITh JTulsy 14655, {oea) together
with the use mzde of tvhess provisions by the Cyprus
gdminisirstive Euthorities_L:,,; conurdvene
Ayticiez 5, & (...) of the Jonveniiong”.

15.210
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As to the United Xingdom Government, it reguestéed the
Comnigsion, 2t the hearing of 17+h November 1056z

"2, To refuse to meke any oI the declaratiocus requested
in parsgraphs 3, 4, § and % of those conclusions.”

(pages 130 and 142-143 of Doec. & 30.768, and page 2 of the
Appendix to the same Document). _

IIT. QUESTION PUT BY THE SUB~COMMISSION AND PRESENT STATE OF
TEGISLALION AND CASE~TAW

313, AT its sitting on 17th Hovember 1955, on the subieci of
detention, the Sub-Commission asked the United Kinsdom Agente

- "to give supplementary informatiom as to the right of
hzbess corpus referred to in paragraph 101 of his
Counter l:emorial.”

(Doc, & 30.768, page 181).

The following was the substence of the written reply of
the United Kingdom Agent (Doc., A 31.751, Section IV):

~ A person in Cyprus who believes thet he is unlawfully
.detained may apply for a writ of habezs corpus ad
subiiciendum whereby the person detaining him 1s
orcdered to produce him before the court znd .either
justify his detention zccording to the law or release
him. The power to grent this remedy is conferred on
the Supreme Court. Nothing in the Ewmergency Powers
Regulations purports to interfere with the exercise
of this prectice; it hes in fact been followed at
vzrious times.

-~ The Emergency Powsrs Regulztions are part of the law
of Cyprus eand the only suthority on their interpreta-
tion are the courts of that islanéd. In this matter
the Cyprus courts follow the exanple of judgments given
by the British &ourts.

Tf g detainee applies %o the court for a writ of
nzbezs corpus, the person detaining him can, provided
that the order for detentiov was made on grounds
euthorised by the law or the Bmergency Regulations,
return the primg facie good answer to the zpplicetion
by producing such order signed by the Govarnor or
some other officisl to whom the power on his behalf
has heen lawfully delegated.

o/ »
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— Leccording to the leading cases.cited in -the document,
"the court would not then be enititled %o go behingd
the order to enquire whether the Governor ought in
fazct to have reached the conclusion which the
order. (or the affidavit supporting it) recites.™

- It i3 only in cases where the order was made on
grocunds other than thosze zuthorised by the relevanyg
law or regulations, or else 17 the applicant can
show that the corder has not .been made in good faith
or that tne Governor "has not addressed his mind to
all the relevant fsctors®, that the Supreme Court
ma2y order tne relezse of the applicent.

314, ks zlready mentioned, Regulation 6 of Order ¥o. 731
was revoked by Amendment Ho. 4 of 3th August, 1957.

V.

THE THVESTIGATION ON THE SFOT

315. The Investigetion Party stated =5 follows in its
report: (1)

"e.. The crucial point is whether or not Teasures taken

in pursuvance of derogetions Irom Article 15 have gone.
beyond the extent strictly req:ired by the exigencies
of the situstion. Practicelly 211 +the Greek witnesses,
in particular quslified lewvers, including the former
Atiorney=Generzl, have maintsined that the detention
of persons vaukﬂut trizl is a measure which is 7ot
qu‘lTed by the situation, steting that ordinary
crimingl proceedings are JdeouaLe to meet the needs of
the situavtion. Special mention has been wade of
Chapters 14 zrnd 15 of the Cofe of Criminal Procedure,
1948, regerding =rrests and searches respectively.

It was stated th2?t in the drafting of the legislation
the experierice gezined during the disturbances of 1931
was tzken into zccount.

The zbove-mentioned lewyers heave stzted that
normel criminal proceedings made it possitle for the
police to obtain & prorogation of ithe 16-day remand
introduced by amendment of 12tk Jenuary, 1956, to the
then existing law. Such prorogatiorns were orcdered for
8 deys anc a further 8 deys,and so on, by the judge,
vherees the inew legislation wes tsken because it. was
desired to isolete =zrrested verscus not only from the
Courts but z2lso frowm their lawyers.

—— . o/

(1)

ci¥, Appendix to the present Report, psrzs. 23-30.
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Britich witnesses, including the Solicitor General,
the chief constable and on cxz~Chief Justice, have -
contested this view on seversl grounds. Tre first and
most importent ground is the difficulty of obtzining
e"idﬂncr due tc tae f:ict of intimidation of witnessces.

mybody who zcts contrery to the interests of EOXA is
1ike7v to bhe stlgmathec.es ¢ traitor with consequent

risk of losing his life. Murders have been committed
in crowcded streets in full daylight, snd yet no
witnesses are forthcoming. Similarly, witnesses have
7olunteered information at the tiue of the murdsr but
refused to give it agein in Court. Repressntatives of
the Government have further main - zined that the need
to vwrotect witnesses from beﬂng irilled by ECKA prevents
their production in Court. finally, it hes been stated
thet, in countering the plans of a highly orgenised
end ruthless uaderground orgenisation, the maintenznce
of sources of intelligence is vital for the prevention
of wurders end saboteze, sné if 2 source of informetion
were reveeled during 2 triel, 1t migbt dry up.

The ex-Chief Justice empnasized that the guarsniees
T Bnglish lew eguinst the conviction Of innocent
ersons, in particulzr the strict rules of evidence,
a2y lead <o the zcquivtal of persons who sppear to be
ullisy Deyond reasonaovle coubt =znd would therefore be
convicted under other legal systems, 2s a result of which
other messurcs become necesserv. :

According to the British witnesses, the %total
effect of these factors, of which the wholesale intimida-
tion cof wiitnesses zppesred to be regarded zs the moot
importent, is an extreme dilficulty in assuring the
conviction cof sny person cherged with crimes of e

political character.
: /

It hes been stoted by the Chief of Staff thot
during the vears 1956-57, less than 10% of murder cases
coulé be brought before the courts wheress the
corresponaing figure for +the rrecealﬁg vear wes 66%, The
Br*Tlsh eutbo“1+1es maintained thet in these circumstances
gny government responsible for the protecticn of the
lives ol itz citizens would seew to f2il in its duties
if it did =ot +°’e o+hrr neasures against the perrvetrators
of scrious crimes.

/e
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316, In addition to. the nmreceding extrects »f the report of
the Investigotion Pzrity relating to the neture and extent

of intimicdation of witnesses, wembers of the Investigestion
Partv have, in the course of tire delibherations ol the
Commission, mentioned 2 nmumber of specific instances brought
to the notice of the Party in the course of its investiga-
tion in Cyprus.

One case in point was the rmurder. of 2 man in his own
house in the presence of his wife who recognised the
perpetretors of the crime. she gave information tc the
police zné the perpetrstors were brought to trizl. When
asked to give evidence in court she preteaded not to
remember anvihing. _ . .

In znother ca2se there hzd been 2n attack »n the. Polwce
Stothﬁ of Lapithos. One of the policemen in charge of the
station succeeded in getting holdé of one of the “ssallantq
and in tearing the mssk off his face. He recognised the
men, who wos arrested end brousht to triel. In the meanwhile
the volicemsn wrs decorated for his sct. 3But hen the
trial ool place the policeman completely denicé having
recognised the men, a2s he hed Ween intimidated. The court
could not therefore ceonvict the secensed.

1

317. As to the manner in which the Detenti~n of Persons Iaw
was applied, the Investigztion Terty steted, inter alia,
as follows (l,.

"... Under the %terms of the law, the Covermor must
hirself be satisfied thet' s u¢f1C1eﬂt.ground of
detention exists, 2nd, in znswer to 2 question put by
the Investig eTloﬂ P“rtv the Alministrative Secretery
steted thet eesch cose is con :scientiously exsmined by
the Governor persoaslly."

eee A ©0 the zdministretion of +the lew, 2 detsinee

is informed of the charge on wiich he is detained

without perticulzrs beinz given. Apert From the procedure
0f revicw, which will bhe de=l® with in tre next

paragrapi, detsinees hsve nmot the opportuniiy of

kmowing and contesting the frots mipon which the

detention order is nzsed. Tt hezs teen s*ated by the
British officiels thet nobody is detsined on lonse
charges. The informzsztion obrzined regerding the

(1) ecf. Appendix C to the present Report, vercs. 31, 33, 34,
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activities of a suspected person is carefully sifted and.

- ¢checked with other sources of iInformation. The Mayor of
Limzeson had brought to the atfention of the Investigation
Party-the Tact that some detention orders had been issued
agaeinst dead people or persons who were abroad at that
moment, and said that this was a proof of the scarce
attention with whieh such a grave measure had veen

applied by the British authorities. This guestion was
submitted vo Mr. Griffith Williams, Chalrman of the
Advisory Committee, who confirmed that the whole procedure
in this respect was within the scope of Regulation 6 of
the Emergency Powers Regulations and was not relevant

to the Detention of Persons Law.

A5 ©o ths procelure of review, the Chalrman of the
Advisory Committee gave <vidence before the
Inv=stigation Party. H: steted that the Adviscry
Committee reviews each cezse upon complaint and advises
the Governcr on the cuestion of release. He staved
that in accordconce with the lsw each detainee, on his
arrival 21t the detention cemp, is informed of his right
to appesl to the Advisory Commitiee. He further sitated
thet when anyone m=ce objections to nis detention, the
Ldvisory Commitiec nbtzined particuisrs of his case
from the Special Brznch and sent certzin of these
perticulzrs to fhe compizinent. He pointsd out, however,
that it was not possible To give much deteil for the
same reason as given above., A grest numher of the
complainents rever took any further stevs. They were
reguired tc omut in some kind »f written reply but their
usuzl reply weos comwlete denisl of any gssociation with
EQXA, The detainee was cniitled either himself or
through his counsel to mekxe representatioic in writing
and present written evidence to the Commitiee. The
Advisory Committee treated the information hefore it
like evidence to the Committee. The advisory Committee
treated the informaticn before 11 like evidence in a
courv of law. I the Committee 4id not recommend
release, the Governor sent a letiter in stendard form
seying that he cannot see eny reescon for amending the
detention order.

The Investigation Party put questions to Greek
Cypricts as to their experience with the procedure of
review. Inh reply they sizted that detsinees were given
either zn enswer on 2 stereoiyped form or no suswer at
all.
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The Invesiigation Ferty szw the officer responsible
for re—exgmining rscea —+h 2 view to recommending
relezse of detsinees, cuite epart from the procedure of
appeal tc the Adviscry Committee. He informed the
Investigetlion Farty that the process of re—examining
these cases iz continuelly going on., 2nd that
detention orders are abrogaved for any deteinee whom
it would now seem sefe to relesse without any undue
denger to the public.

The Investigation Party has been informed that the
number of deteinees, which, in the height of the period
cf active violence, was about 1,500, has now been
reduced to somewhere between 600-700. persons, who
mainliy constitute the hard-core of the detained EOKA
members. The Chairmen of tne &dvisory Committee
estimeted thet about two-thirds of the remaining
deteinees were lezders of the terrorist orgasmnisation
or zctive terroristis, end are therefore very dangerous
to the publiec. A Greek witness stated tha+t 42
detainees hsve bezn detained for more than two vears.
According o the Camp Commaendant, the average period
of detertion is about six to eight months, but a grezat
number had been detained Tor 2 longer period."

In connection with this pari of the revort submitted by
the Investigation Party, M. Sdrensen informed the Commission
thet at his requesi the British authorities in Cyprus had
given . Slsterhenn cnd i msell au crpertunity to look
through some of thes files relating to detsined persons,
although thesc files Ior obvious sccurisy ressons could not
be submitted to the Inxvestigation Pariy 1like other pieces
of evidence. Oul of & dozen fiZes zclescted by the British
authorities 2s reprvesentetive of the w=zrious categories
of detainees ¥, SlUsterhenn =swd he hald himeelf chosen a few,
and mgre particularly cne, wiich thcy 156 gone carefully
throuzh fer tne purvose of getiizg somw 1n81ch+ into the
methods employed by %the auvtnoriiies in ceses Leading up to
a detention order 2nl of seeing on whst hasis the dec1°10n
to arrest 2nd detain 2 vevrson wes wmede. M. Sgrensen stated
gs his personal impression Loat the investigetions were
carried out in 2 mosi comscientious mennmer. Information
originating from one scurce wzso checzed against informetion
obtained from cther sources, zni zZreat cere was taken 1o
avoid mistokes =3 ©o the icertilty 2f the persons concerned.
The method, emplovel was such Fhet 1ittle room was left for

~

the influence of informers who Tor windichive or other
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similer nersonal rezsons wented to give felse evidence to
the authorities. The immression ne hed received from this
exeminatvion of the files confirmed the statements made on
these points to the Investigzetion Party by representatives
of the British authorities, :

V. OPIKION OF THE COMMISSION

318, In ex om*nlng whether the Detention of Persoas Lew wes
strictly required by the exigencies of the situation the
Commission considered what 2lternstive mezsures might
possibly have been applied ‘to counterzct the activities of
LOXA, and wnether any such alternstive measures might hsve
been considered adequate for the purpose.

One. group of measures which were exesmined in this
context were those consisting of police surveillance, revcorting
to 2z police stetion 2t regular intervazls, restriction of
movement to a given area, c¢te. The Commission was informed
that the Investﬂga+1oﬂ Party during its visit to Cyprus
heerd the views of the Government on such measures, It wes
stetzd by representstives of the Governmeant thzt as :
experience hz2d shown, they would be wholly inadequate, because
under the conditions prevalling irn Cyprus it w~s only too
ezsy for & wented verson to hide himself elther in the towms
and villsges or in the mountzins.

Another possible line of zctiom which would have
dispensed with the necessity of detzining suspected criminels
without trizl would have been 0 modify the judiciel system
in Cyprus in such 2 way as to elimin®te the Tactors which
render its normzl functioning impossible in the circumstonces
preveiling in the islend. It might, for instance, have been
possible to try suspected versons by courts martisl or by
other specicsl tribunsls empowered to git in secret 224 Go
relex +he normel standards of proof end evidence apnlied under
Cyprus 1z As to this second group of ealternztive messures,
the bomﬁlssion observed th=2t gsuch speciel forms nf trial,
resulting in many cases in convictions of the utmost gravity,
might be found to bezr more hardly on suspected nersons then
even the Detentlon of FPersons Lew. Nor was 1t clesr that the
intimiidetion of witnesses and the danger tTo sources of

informstion would nescessarily have been nvsrcome hy recourse
to such specisl tribunels. PFurthermore, such speciel forms
of triel mignt heve been thought to be open to_even greater
ocbiecticas, on grounds of vrinciple, than the Detention of
Persons Lew,
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For these reasons, the Commission reached the conclusion
that a Government whick hes found, z2s the British Government
hes found with respect to the situstion prevailing in Cyprus,
that the detention of persons without trisl wes the only
practicable substitute for ordinsry judicial proceedings,
could not, by thet very choice, be deemed to have gone
beyond what was strictly reguired by the exigencies of the
situation as it existed in Cyprus.

" In deciding whether the Detention of Fersons Law, in
these circumstences, conformed witn the reguirements of
Article 15, the Commission had to bezr in mind that the
detention of persons without trizl for =n indefinite period
was zn extraordinerily fer-reaching messure which smounts,
temporarily at leest, to a suvrprezsiocn cof one of the most.
fundementzl rights gUeranteed by the Convention, the right
to personal liberty and security. It followed that zny such
drastic measure must be more Cﬁ“e?ully watched by the
Commisgion. On the other hand, 11 clearly resulted from
the wording of Article 15 thaot evern suchh meszsures might be
justified, if and inscofer as they were strictly reguired by
the exigencies of the situation. The Commicsinn was in no
w2y precluded by the Convention from reviewins 2 decision
taken by & Govermment in derogztion of the Coavention under
Article 15 and from exsmining criticsllv the annrecission:
of the Government®t zs to the exigencies of the situation. On
the other bhend, it wss a motter of course thet the Government
concerned w2s in a hetizr position than the Commission %o
mov 211 relevent fzcts and to weigh in each c-se the-
differ nt possible lines ol =z2ciion for the nurpose of
countering an existing threzt To the 1ife of the n=2tiom.
Without going a2s fzr 2s fo recognisz & presumption in favour
of the necezsity of messures tz2ven by the Government, the
Commission was of the opinion, nevertheless, that =2 certzin
margin of appreciation must be conceded to the Governmens.

The Commission adopted the opinion (by eisght votes asainst
three) that the Govsrnment of the United Kinsdom hed nos
gone beyond this limit of apprecietion in finding that +he
detention of persons without trizl under the Detention of
Persons Lew wes strictly regquired by the exigencies of the
situation,

In resching this conclusion., the Commission gave great
weight to the extreme state of the intimidation which so
far perveded the porulstion in Cynras 25 to rendzr ordinary
criminal proceecdingzgs lFﬂO%S]ble oreinst persons susrvected

o
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of being =zssociated with EOKA terrorists. It also teook into
account the representation of th-CyprUS Government concerning
the alleged _qsufflclencv of otnzr 2lternetive measures and
procedures in the special situation which prevoiled in the
island. Finelly, it took into account the provisions of the
Detention of Persons Lew designed to afford sqfeguards against
the detentiocn of innocent persoms znd 2lso the available
information concerning the prectice of the .Cyprus suthorities
in applying the Detention of Persons Law. The Commission

felt bound tc express some doubts s to whether it might not
have vteen possible to improve the vrocedures open to detained
rersons for presenting their case o establish their innocence.
Hevertheless, having regord to the very serions situation
which prevziled in Cyprus. the Commission considered that
those doubts were not sufficient to negetive its genersal
conclusion that the Govermment of the United Kingdom in
introducing and applyiig the Detention of Persons Lew had not
gone bnvond the nroper limits of a government's aspvreciatinn
of what wzs strictly required by thp eY1gen01ﬂs of =
situation.

VI. OTILIION BY THE MINORITY

319. Three members of the Commission (MM, EUSTATHIADES and
SUSWLEHQUh end Mme JANSSEH~PEVTSCHIN) have steted &5 follows:
T OLT Vie w1em, the firet question to be reised is the following:

"Where a person is totzlly deprived of his freedom
by confinement in & camp for 2n unlimited werind gs the
result of a detention order issued solely on the
instructions of an administrative zuthority, without =ny
judiciel decision or control by & Jjudge, =omd on mere
suspilcion unsupported by legzl proof of suilt, is such
ection calculeted, within the sfrict limits of necessity,
to evert the rublic emergency threstening the life of

- the netion within the mesning of Article 15, paragreph 1,
end thus capable of being considered compatible with the
Convention?"

Before this question can be ceunswered, the following
postulates are necessary:

A

The rights enshrined in the Convention are szfegusarded in
veryivs cegree so far ss the possibility of Stete ‘nterference
with them is concerned., Three categories may be distinguished.
The first category compriscs the most rigorously gusranteed

0/.
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righte, such s the right %o life (Ar+. 2)., *he prohinition
of torture or inhuman or degreding treatment (Lrt. 3), the
probibition of slavery nr servitude (Art. 4 para., 1), and
the principle of "nulla poena sine lege” (Art. 7). In
accordance witn Article 15 paregraph 2 no Hizh Contrscting
Party mey derogate from any of its obligetiois under the
foregoing Articles even "in time of war or other publie
emergency threstening the life of the nation'. These rights
are thus immune from any State intervention.

Rights belonvlng to the second category, as for instance
the right to respect for priviie 2nd mellv 1life, the home
>nd correspondence {(Art. 8), *the right to freedom of
religion (Art. 9), the right to freedom of assembly and
essociation (Art. 11), are covered by less rigid
guarantees against State interference.” ©The second pzragraphs
of these Articles contein a general clause suthorising
the State to »nass 1egisleti0n restricting the exercise of
such rights in specific circumstsnces, even if the
conditions laid dovm in Article 15, pare. 1 (war or other
public emergency threstening the 1ife of the =mation) do
not exist, and without the requirement that d=rogstion
shall be notified to the Secretary-Generszl of the Council
of Europe in conformity with Article 1%, peragraph 3.

Finelly, the Convention conizins a third category of
rights whica, unli*e those in the first category, zre not
absolutely immune from State interference but whose
. suspension is mot simnly made the subject of 2 general
clause leaving 1t tc the discresion of the natiagl legislator,
as is the case with the second category mder the second
paragraphs of Articles B8, 9, 10 s2nd 11, TIn the third
category, derogation is pessible only in +the special
condi*ions laid down in Articlie 15, paragraph 1, that is
to say in tne event of war or other public emergency
threateninz the life of +the nation, arnd even then only to the
extent strlctly reguired by the exigencies of the situation,
and with due observance of the notificetion rule in Article 15,
paragrarh 3. These rights, then, are not wholly inviolabley
they include those covered by Article 4, paragraph 2 and
Articles 5, 6, 12, 1% end 14.

Articies 5 end € of tke Convention are of special
importance because the guarsntees they contzin are more
gclid., Article 5 zusrantees the right to liberty and

security of the person -~ the most fundementsal af 211 the
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funcdamentzl rights, apart from life itself; 2awd it zuthorises
State interference with such libertv ané security onlv by
virtue of =z judicial éecision. Any person deprived of his
liverty can sef in motion procedure whereby a court tekes an
urgent decision on the legality of his detention and, if
it 1g shown %o be unlawful, orders his release (Art. 5, psra. 4).

Article 5, alongside the elementary rirsht to liberty
ancé security, thus enshrines the principle of "Habeezs Corpus’.
This principle is part of the common heritsge of volitical
iceals snd traditions, of respect for freedom and the rule
of law, mentioned in the fifth paragravh of the Presmble %o
the Convention, In this sense the Jegal vrinciple of Habeas
Corpus is a specific expression of the spirit underlying the
entire Convention. .

Article 6 is szlso part of the common heritacge, expressing
as 1t does the nrinciple of tte "rule of law" to which the
Preamble refsrs. Not content with guaranteeing everyone a-
fair triel, it goes on to state that everyone shesll he
considered innocent until proved guilty according to law
(Art. & pare. 2). Tt is thus not onlv in the best traditions
of Buropecan positive law, but also exrresses 2n ethiceal
principle of natural law,

. The two fundemental precepts in Articles 5 and &, "no
deprivatica of liberty without 2 Court decision" end "presumption
of imnocence until guilt is lezally proved”, are the essence of
law emong Buropeen rpeoples, end iandeed among 2ll peoples of

the free world. Where these two basic princinles sre no

longsr observed, not only is the formsl process of law suspended
but there is 2lso a material violstion of Humen Rights and
Fundamental Freedoms, since feiling these protective prescripts,
the application of substentive law is no longer guaranteed.

It may even e said without exeggeratiorn that Ly suspending

the provisions of Articles 5 and & the first step is te2ken from
a Stete governed by free and democratic law towards a
totaliterian State. That, et least, s the effect of the
methol used, .even thoush in the psriiculer instence there _

is Goubtless no such intention. When-i+t ‘s remembered that

in a lerge yeri of Burope numen rigzits 2re systematically
suppressed by toteliterianism, free Burope must avoid crezting
any imrression thet on her side too teizlitesrian methods are
practised. This obligation is imposed on the European
Commission of Human Rights less for amnearances' sa%e than
because of the sacred natire of +the values 5%t is entrusted

with upnolding. Te* us suppose that cae of the Contracting

o/
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Parties interferes wish the rights rroftected by articles &
and 6, which helong +n thnars Pﬂ*fﬂcvle% accorded the
strongeSu guarantees, and which by the soleun delcarstion

in the Presmble concezrming the rule of lzw are counsidered
almost @s pillars of %he Convention., I7 the totel or partial
suppression of taeee rights is motified it is the duty of
-the Commission, as the zusrdien zovointed under Arvicle 19

to watch over tbﬁ meintensnce oI the rights =nd freedoms
guaranteed by the Convention, uc detsruive by strivgent enquiry,
whether the deroga+*ion is necessary im princinsle =znd is .
within the scope of messures (o "safeguerd the 1ife of the
natica’. Artlﬂ;e 15, indeed; lays down the gencrh- principle
that the derogation messures may bz taken onlv to The extent
strictly reguired hy the exigencisg of the 81tuat10n. ik
Eowevcr, the issue is one of bbﬂpenaing such ulem9ﬂtaI3

legal =r1pc1ples as thosc of “no deprivation of Litexrty
without Judicial decision™ and ”U“cCﬂmFtTOW of inmocence
untit guilt is legally proved”, eny digi Contracting Party
wishing to exercise the right of deroration ]a1d iown in
Article 15 must be abksolutely CC“ILHTEGS and muss show

proof beyond =11 pessibtility of doubt, =hat the_derogation
measures are in fact Indisperssils o evert the "emergency
threatening the Tife of the nation’.

This means first of all that, objectively speaking, the
derogation measures must be designed by their aims and
inportence to avert “the emergency threaitsming the life of
the nation.” To ivstiry the ohruﬁ~t101 1t is therefore not
sufficient that the wezsures in guesiicn should have other,
though legitimets, ainz, such a2s z2re mentioned for Pyample
in the second paragrsrhe nf fiiicizs &, 9, 70 end | 11.

i.e. the maininz.ct 2% "netiomal gecuriivi, Ypublic order,

health or wmorsals" or the vrrutceiion “af the +ighue and
freedome of othera’  L,1l127° 1R azlbe Far much mors: the
measures must ove intcnded teo gvert the danzer thrsziening
"the 1ife .of the natien". This wveguires, inter alia, that
they should be obx:cthveiv eporonriate) 1.2 in yTidciple,
capable of successful evplicstion and, in nractice, nn
effective me~ns of ~veriing the denger 1o whe 1ife of +the
nation., Furthermore, the sucpensicn of the rights protected
under ALrticie 15 erSLp?OSES eithier thet there sre no other
means of avertving the danger cor the’, #ithin the zeneral
framework of such wesns, 1t is thess very dercgaition measures
waich will prove decisive. Oniv i7 clear end comvinecing
proof is furnished tust all thece conditios exis® can it he

<
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corlctuced thew the derocsiion meas re witviain the "extent

strictly reguized by ih: exigencics 2f the zituation’ 2nd for
3 J ) J - N o

thet reeson do rot infringe the Comvoention.
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the exissencs 3

The Commiszicza hes recagnised T G
or irn determining

acvivities of BO0EA are an essentisl fact

vhe exiztence "of an mergenog vhrezteniny tne 1ife 27 ths
neticsn', evea. though the acti~unz of BOKA ars ot directed
arelnss txe population as such, but are simsd &t overttrcving;
17 necertsary by forece, the zracsent order in Cyprus - i,2. toe
awolition of British sovereisaty over the island in favour

of e »eorle's right of geli-Ceterni.ation. The majority of
vie Cormissieon hasg, however, sclmowledged the existeuce of
' - izportent factors, sucl: ¢s the Turkish resistance

1y whose maaifest alins u.fer the banner of “pavtition
', are to overthrow Iritish sovereignty in the
islold, carry out & portitio: ond sznnex a part of the Igland
form urlier., A third factor in the eLeTgeNCy has been
recosulisel as the temsion betwoen the Greek and Turkish

commn iiies , which hag freﬁte: 1y led to bloodsied. 4 Tourth
Jzeeor cdizitted is the tenzion witvthian the Greel Cypriod
nopulation iteelf, beitween the Righiist groups represented

o JOL! end the hu” trade uitlio:s on the one haand, and The

Lelu=uinzs groups represanied Dy the old irade uniosns under
CO“”Uliot influence, on .the cther. This tension, too, haz:
often ¢iven rize to bleoofsned. The dangerous situaticn coused

Dy tie combination of these four Ffactors has been reco;uised

w7 ovhe najority of the Commis:ior a2s a '"public emergeucy
weave . llng the life of tue navtion" within the mearing of

ciaz 15,

Teveriliziess the four factors in themselves do not Tully .
reflect the real nature of +the danger. There are two others
wiich nmust be coasidered decizive. The emergsher would

never nave taken on its preseny form and certainly would not
Lave been o threatenling nox of such long duration, i7 the
politicel aims vursued had not been approved by the Greelr and
Turiisa communities and id the struggle o achieve Thiem had
not enjoyed at least the moral and D“lTLlC 1 suprortc of the
Greell and Turkish Governmenvts.

S0 complex is the emergency aud so declsivs aie shess
lasv ©Two factors ia assessiag the extent of the as nger as a |
wbole, tiat the possinilivy of remedying the situztion simply
Sy police or judicial measures would seenm necre than doubitful.
It can wrdly be imagined Tzat a dauger rasulting from sc
nany causgeg can be successfully countered by the detention
for on iicdeterminave period of a few hnundred persons wiose
gr1lt s aot been 1awfu11y gstablissed and who are mevely
zuspected of being membersz oF SUKA or of having taken part in

e/ a




s of viclence. ZXZven 1In combinavion with a large nunber
other znd more approprizte security measures, involviag
the Police and the Army, the detention law has proved an
ineflfezctual means of combatting a danger of such complsxity,
for, despite its applicz=tic.., vhe state of emergency in the
iglzgnd has existed for over ihree years, apart from some
fluctuatiosns, due to political causes, in the number of
zcts of violence. All the circumssances make it apparent
that the removal of the danzex znd the pacification of the
islan@ can be effected only by political means.

a7

C.

+ may perhaps be held vhzt, apart from all the otner
elements meking .up the state of emergency, the existence of
BEOKA alone, as a militant organisation whose menbers
syetematically commit acte of violence, is a threat to
life of vhe nation. In that case, does the derogation
Articles 5 and 6, represented by arplication cof the
detention law (i.e. suspensidn of the itwo principles "no
derrivation of liberty withcout Jjudicial decision®™ znd
Ppresumption of innocence uatil zuilt is legally proved®)
constitute & measure stricily reguired by the situation and
czpable of removing the danger? On the British gide this
guesTtlion is answered in the affirmestive, on the following
argunents:

he
T

T
from

1. The British criminal courts on the island are szid to

be in moss cases unable to sentence EOKA membhers zccused of

acts of violence. Witnesses zre often so intimidated by !

ECEL that they oftern dare uor speak the truth in couxrt Tor

feer of repriszis. In addition, t0 ensure that the innocent R
are netv convicted, the Englisii code of criminzl procedure -

insists on extremely strong proof. Cousequently, the courts

are frequently obliged to zcaguit persons who are undoubtedly

guilty and who, under the procedure of cther European States,

would certainly have been conrvicted. :

24 IT persons accused of acte of violence were brougit before
a crimingl court, the secret information sources on which

the choarge wizs bhased would ineviiably be revezled. Such a
proceeding would lead to the LJDaSkl“h of informers wi:o would
thus be no Lenger able in fuiture 3o sunhly fresh infcrmavion ~
an 1ud1bpensaoln element i: preventing Iurther violerce by
E0HA
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HJaving regard ito these cdircumstances, which vepresent a
zreat chstacle to the appiication of criminal law, the Sritisa
Goveriment claims the righv <o abstain from c¢riminal »roceedings
and Lo dedain suspects for an indeterminate period without a
court order. But a measure of tnis kind is not an appropriate
means °f reducing the difficulties of criminal courts, ox of
securing Uthe resulis which criminzal convictions are designed
to achleve,

Zhe arguments adduced on the British side call for the
Tollovwing detailed comments:

Tne English code of criminal mrocedure, as compared with
its counterparts in other Euronean States, may well prevent
tne conviection of real culprits bhecause of the particularly

strict rules of evidence. But the total suspension of
crininal proceedlngs and their replacement by administrative
meashres 1s in no sense an approrriate remedy. If English
criminal procedure really has These loopholes - and thexre

is zo reason to doubt the statement ou that subject oy the
Tormer Chief Justice, Mr. Griffith Williams - then the only
equitabie course, and certainly the only one compatiltle with
the Coxvention, would be to bring the criminal procedure more
in line with thet of other European States, which have less
difficulty in securing the conviction of offenders. Asgiked

by a nember of the Investigation Party why no such modification
weas introduced, Mr., Griffith Williams replied that in the
orinion of Parliament and British lawyers it was undeszirable
because it would run counter to the great liberal traditions
of Elglisi law,., This statement czrnot be held a decisive
argunent., Indeed, to suspend in its entirety the working of
the criminal courts andéd place in abeyance the *Hwin princivles,
recoghised in the Convertion, of "no deprivation of liberzy
wivthout judicial decision” and fnresumption of innocence

until guilt is legally rroved®, constitutes a more serious
atvacll on the liberzl tradit lOuS of BEnglish criminal law than
the adaptation of English criminal procedure to "nose ol other
European countries. DNeither can it be claimed that these
countries are not States founded in law, within the meaning

of tie term in the Human Rights Convention.
Similarly, the allegation that the intimidation of
witresses casuses the courts unusuali difficulties in proviag a
suspect’s guilt cannot be 1W0wledged a sufflcieut mquive
fer svspewdlng judicial o“e¢au13ns and substituting adminis<ira-
tive neasures. In aimost 2ll criminal cases there ig sone
degree of difficuliy in estadlishing proof - though this is
10T o say that the obstacles encountersd in CJUTL» re nog
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extremely serious. Under the penal law systems of zll
civilised States, the difflculules of obtaining proof of
suilt are expressly taken into considerziicn: this is
demonstrated by the fact that the maxim “in dubio pro

reo! 1g valid in 2ll States. The same maxin is also
enbodied in Article 6 of the Convention, since it is at the
basis of parzgraph 2, "Dvery one caarged with a criminal
cffence shall be presumed innoecent until proved guilty
accoxrding to law. “In dubio pro reoY is part of tne common
legal heritage of the Europzan pecples, and of the
orinciple of the rule of law, DIi frlculty ir establishin 18
nroof, is nc . ground for susmenslon since The precext is in

itgelf manfatory in such cages,

If, for the reasons siaica, there are spscial
difficulvies, as in Cyprus, in establishing gullt and convict-
ing thke accused, thereby hampe:la the work of the criminal

courts, it is the right and dusy of the State responsible
for oxder and security in the territory to tzke these
excentionsl circumstances into zccount by rendering the -
Trelevant criminal procedure more effective. Under the
COHVGﬂth“ the United Kingdom Government would be perfectly
entitled to set up Special Courts using a procedure
adanted to the situztion, as has already been doine in nmany
States feced with a similar situation. BExamples may be
multiplied, but we shall confine curselves here to
meniioning Ireland which, to combat the Irish Republican
Army, nas provided for the possibility of creating
"Special Criminal Courts pursuant to the 0Offences against
the State Act, 193%9.%

There is no doubt that the Urnited Kingdom Governmens
could set up similar courss using a prooedure adapted To
the state of emergency in Cyprus. Thusz, for example, the
place and time of the court siittings could be kept secret;
proceedings could be in caneraz, and the method of
establishing proof more sumary thanr under normal criminal
procedure; defending Counsel suswnected of relations with
LOYA mizht be refused aQFlSclOJ, and other measures adopived
as the situation might require, The tendency of witnesses
to conceal the truth for fezr of reprisals by EQFA might

hug be largely overcome, especially if They were also
given police protection and intinmicaticzn or suborning were
subjected to drastic penaliies.,
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The institution of Special Courts is certainly nov an
i¢eal solucicn, ving regerd -0 the principles which should
goveut a con 1etitutiongl Statas., 3But since the situation in

LCrprue 1s anything but idezal, arn attempt must he nade Lo
nagver it by apnlylrg legei rules vinich are less ideal Than
vrould JO‘“”llj be ine case. I any event, an excepiisual
peizl law sysvenm of this tyre, anvlled by independent couris,
is s@ill prefe;able from the standpeoint of the Convention <o
a sysvem of deteniion by mere adininistrative order witlous
prior court findiag of the prisouer's guilt. It may
cervainiy he b;ld to be a measure sirictly reguired by the
exizencies of The 51tuauloq, w1thln the meaning of Article 15,
paragranh l. As against th 1is, tite suspeasion of the criminagl
courte 2u¢ their replacement ©y administrative measures 20
beyond. such stricv requirenents.

dleither can the creatiosn of Special Courts be rejecued

2 the grouad that their judgnents, like those of Courss
T2rvial, would frequently entail +the death sentence,
comnered with wilch uanlimited cCetention in a camp, withous
cours crder, would still be Tie lesser of two evils. Thav
argune:ny overlooks the Governor's power to restrict, nerely :
by regulation and without zmarliamentary intervention, The
penalvies to be imposed by such 3Specizl Courts. For exandle,
he could Tovelly prohibit them from pronourcing the dectl
gsenzence; 1o offset this, I the interests of greater
judiciel security, he cculd “lgo decide that their wverdicis
wouil be reviewed by the ordinery courts as soon as these
were gzain able to furncticn u 1ms+1y, l.¢. when the
prescuny state of emergency cerie to an end. In addition, the
rizut of amnesty could be widely exercised once ordexr had
been restored,

L1
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Special Courts were szt up
still bz acquitted for lack
1lity should, however, bve

ng importance of Articles 5

I-J

T% is possible that evon i
2 lerze umber of suspects nign
of adequase proof. This posgsi™i
accented in view of the overridi
ezt & of whe Convention.

[—J.

o
C'

B I-'c.

The establishment of specicl criminal courts would also
be broedly in Feening wita The Sritish Govermment's under
stancabvle wish not o revezl tne znames of informers on vhose
word Thne evideice resvs. AdmitTtedly the sources of infermation
could not be Xept secret in all cases, and Taere would zlways
be somne risk thet thelr disclosure would incite fresi acts of
violeuac Trom the British Government's standpoint vois

r.
Dossibility is certzinly regretisnle, bDut i1t cannot in any

./!
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‘sense Justifv the detention of mers suspects for an unlimited

period as a result of a purely administrative order not nased.

on a prior court decision. It is ircompatible with the §

Conventiocn that A, who is zuvspected of a crime not zroved

before a court, should e deprived of his liherty solely because

tuie cecrecy surrouadiag zn informer B must not be-lifted, in

order that the said B mayv be zble to lay information enabling -
the adninistratina to y'ever* futurs acts of violence ¢ontemplated
by ouher parties C, D, E, T, evic, Assuming that A is deprived

of nis liverty w1thout judicial »roof of his guilt, and therc -

is insufficient reason to suszpect thet he will commiv acvs

7 violeace in future, and assuming further that his

detention is ordered with the sole object of maintaining the
pollce 1ﬁiormatlon network invact, tnen A Is in fact reduced

to The status of an 1nsrruaegts the instrument of a police
security system with preveniive zims. Degrading treatnent of

+his kind runs counter o tae priaciple of human dignity and:
Arisicle 3 of the Convention, the applicaticn of which cannot .

e squendad by virtue of ﬁr icle 15, paragraph 3.

o

@)

The.frequenu intimidation of witneszces, the stricw
denands of English criminal law procsdure in the matier of
proof, and the importasnce of lieeping information sources
secret, obviously impede penzl proceedings, but in nc viay
iustify the suspension, in dsrogetion from Articles 5 and ©
of the Cenvention, of normal criminal procedure and its

lacejeﬁu by the interment ¥ suspects in camps without
a cour order.

The illegality of the detentlion system in force in
Cyprus is in no way mitigated by the fact that, according to
British testimony, the Special Brench officials instructed
to0 2nply it carry out very careful enguiries and sift all
information meticulously. IEven supposing that the Special
Branch officials make =z rezal efiort and act only in goed
fzith (2nd the conclusions of tte Investigation Parvy give
no reason for believing oithervise), the objective value
of their findings as ©o conv1n01ng grounds for suspicion
remzins, Lo say the least, highly doubitful. The resulis of
Special Branch enquiries are. in fact essentially based on
infornmation received through the medium cf "informers® and
igources'., The value of the information obtained by such
meezns is generally admitted, from experience, to be hishly
questionable.
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The Ffundamental naed {or scepticism in the face of ainy
sysver: .of tvixls kindg, andé of tnav uraciised in Cyprus in
partviculaxr, has not been. dispelled, gt least for . Slsterhenn,
by a study of two files suwuitvzed by the Special Brancih o
him and Ii, Sgrensea as members of the Investigation Party.

On the contrary, Ms Slsterhenn states tiat these fileg gave
him no chance of ascertaining wihethar there were godd grounds for
the suspicion-against the deiainevs concerned. On exaninin
one of the files, M, Slisterhenn found thav a2 letter
allegedly written by the detaince and saeriously compromizing
him by its content, was in 2 handwriting entirely ciffcrent
from that of a lerter personelly written by the same o in
the detention camy and addressed o the Special Braancn. When
M. Siisterheun pointed out the obviocus difference betwaen the
two 2andes to vhe respousible Swnecial Brench. Officsr, e was

told That the prisoner had probably not himself written the
compronising letter, but hac dictatcd it to a third zarsy,
st that he should not be Gisceovercd or convicted.
I, SlUsterhenn recalls that whore Wes no indication in the
files that the prisonsr had becen Tfaced with tuis lettor and
asked vo account for it. Oov 0ucl* there can »e no &vcsbion
here of considering tinis nr Jer'c case in devsail, but it
should be emphasised that Il uﬁsuorhen“ s findings in connection
with this letter may well be —Lhugh to demonstirste toe highly
dubious character of the whole system. HNelther is it improved
by the fact that it is the Governor himself wno signs el '
devention oxrders, since the Governcor, too, 1is obllﬂ d to basc
his decision in the final analysis on documents subnitted by
Specizl Branch officials with Their interprctation and 007Jents.

The following facts striliingly illustrate the weakness
of any detention system° vader ezulation No. 6 ~ zdnistedly
revoked now, but ia force from Iovembsr 1955 to August 1557
the Governor had the right to order the detention of any person
whor he nad reascuable grounas of suspecting of acts agclinst
public order znd securitvy. The procedure under Regul@t o Lo, 6
was thus substantially the sane as under the Deteation Law.
The layor of Limassol, M. Partsssides, who gave testimony
vefore the Investigation Party, stated that detention orcders had
gven beci issued under RE”UlculOﬂ No. & against persons who
nad.already heen dead for some time or who had long decn 11v1ng
outside the island. Althousgh, according to British witnesses,
it waz a question in this cose of 2 colleetive measure against
Cormunisy party menbvers, these facts cannot but underline the
great danger to individual freedom represented by any Iormzm of
non—-judicizal detention.
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Mor can the system as practised in the island be
jusvified by saying that he prisoners have the power %o
apneal to an V"Advisory Committee’., Such committes is now
a1 independent court, vut an aduninistrative bedy, whose
nembers are appointed by the very Governor who signs the
detention orders. The Advisory Committee cannot render
decisions which are binding on the Governor; it can only
advise either that 2z detainee snall be released or that '
als detention shall continue — advice which is binding on
nobody. According to the gltevenents of British withesses,
however, such advice is reguleriy followed by the Governor.
Apars from the administrative character and purely
consultavive function of the Advisory Commitiee, the
nrocedure it adopts cannot be compared with that of a
court. First of all, the chzrges against the prisoner and
the Tocts on which suspicion of him is based are nade known
him only in a general and incomplute manner., This is
esnecially true of such evidence as it is in the Govérn~
nent's interest 10 keep secret, for reasocas alreddy
mentioned. According to varicus Greek witnesses, the
cherge made known to the prisoner generally contains only
the unspecific accusation oF belng an "active member of
EOFA"., The prisoners are ziven no further details,
exzeent such gs do nov Girecehtly or indirectly conflict
with the British Government's interest in keeping their
informaticn sources secret. With such & procedure The
Drisoncer has practically ac meaits of defence, the more s
as neilther he nor his Counsel hes the right to appear in
nérsciy vefore the Advisory Commilittee, whereas the Special
Braach representative attends The latter's meetings and
may himself make out nis case. The essential defecus of
tue procedure in the Advisory Committes are most clearly
denmouastrated by the following: in reply to & guestion put
to nim by M, Slisterhenn as =2 member of the Investigation
farty, the Committee's Chairman, the former Chief Justice
Griffith Williams, confirmed trat it was not for the
Committee to prove the priscier's guilt, but for the
prisoner to prove iis innocence to the Committee.

Clearly, then, although: its Chairman is a former
Chief Justice, tnz Advisory Commitiee, by its composition,
cecupevence snd procedure, lg neither a court nor yet a
semi-Judicizgl and administrative body capable of taking
the wslace of a court. '
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he existence of any suck Ysuodstitute body, of a tighly
dunious nature, cannot »e claizmzd to Justlfy a derogevion from
Articles 5 and 6 whare Hhz object is to suspend Jjudiciazl
contirol of measurcs lavolving deprivetion of libertr aud So
sunnress vace fundamental priuncinle of criminal procedure Yin
dubic Dro reof.

D.

12 gay nothing of tho Tocet vtuat methods of improviig toe
- 0Z crimingl procedursz ¢o exist, the illegality of -
Cerogating from Articles 5 and 5 because of the difficulvies
5f succossful prosecution is o

coasiderationg: '

Tven a systexr of crinival courts, functioning nernally,
would not be the only means, nor even the nost effective or
nosv Gecisive mesns, of combeting the danger on the islgnd -
wietiher the stzate of emerge:cy is considered iz 21l ivs many
zsnects or whether the activities of EOKA alone arc considered
ig immed:rial. The inportsncc of the criminal courts zs a
Ceieuce agalnst the "danger tireztening the life of the
navion® snd the possible need for a detention systeur To
renlace nrorper court proceedicgs on zccount of the difficulties
JeSutTlﬂ& them, can be eppreciated ornly in the general Ifrome-
worizs ¢ 2ll the neans of defence avallable.

I+ should be remembered that in all States it is a basic
nrincinle that the prevention of public dgnger is mainly the
tqsl 0 the police, and only =to a very small extent thav of
tle criminel courts. The latter do not cnber the field until
the preveavive msasures have proved ineffective, i.e. whea
the poventlal danger has assuied the concrete form of a crine.
ot until then will the zeccused e scatenccd to some »nenalty.
The criminal courts do not pariticipate in preventive acticn
"oeJu in the following way: & priscner undergoing sentonce,

duriang tihe time of his imvrisonmenty, is not in danger of
comaitting other crimes. iforeover, oace he has scrved iis
seatence snd been releassd, fthere is reason to hope vhnot he
will be a saddsr but wiser ner zad will sin no more., (This
nay be tormed individual p*evu’L_on) Tt 1s also hoped <hat
the penalties provided by tre lew and aprliied by the couris
for tuie commissicn of_ceru;lﬂ crines will have a deterreat
influence oan the populaticn a3 & whole and prevent »ersons
contenplating crimes from actually committing them. (”nLS
@ny be Loermed gencral preveantion. ) Whether a system of criminal
nrocecdlzgs comnoniy has a delerrent effect on crine is, 1%

S
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must be zdwmivizd, a @ucn uLspuubd p01nu covh in tnczory end
practice.  Phe dowit vewuvweoe o vivtual ceriainty when, as in
the present case, the criminzls grz 2eiing from political
conviction, f£or such peoplc pursuc their zims in the light
of their ideals snd azccept in advenecs the »isk of losing

life or libexty -~ & visiz which tneyv in any 23se génerally
consider negiigibie. EFe “hew as i3 may, puasl proceedings,
even in norm2i cowmdiitions. 2rz of only gecondzry lmportence
by comparison with Tune polict, wio have = vile ranze of
preventive=meesur@s at their dlrmnpozel. Tulis is especielly
true when, ‘as in tne perijcuisrly dangerous situation in
Cyprus,; poilce metaods have reacheq the 1imii cf their
effectiveness znd are supplemsnted by many other forms of

repression, notably military.

In this csunection the follcewing points sre ralevant:
the police, who Were zlrcady numerous crnnugh in Cyprus
have been ccmnsiderably sirenzu.cnzd by the formation of an
auxiliary vpolice force oan51s“Lﬂr ma inly of Turks or.
belonging to other won-Creck *1Dc_1ui 5. Jachaermore
large British police forces from the boms country or ofher
Britiah territuries have been drafiad to the island., where
there are aiso gbout 3G.0C0 Zriviszia csoldiers. AlX members
of the Navy, Armr and iir Porce huve volice mowers, which
means that they can at any muzant 50D, intarvogate, cearch
and avrresT eny pPEIIon UGsy conslder :JGper, they may also

€53 whicn they

“r"‘" to public

seize gl1l. objeoaous
consider couid be o

safety ard cwdcy, Ty minoeTs of the
Brisisn forccs glag neve Ths a0t 5o vzs funh forces as
they thin's I,

The curcsr ig ausiiios iamortAny Gosurity
megsure,  Laoluiuonts ol T vering 210 Scmetimes
forbidaen ¢ lcoove Shiix hoc~es w)y Loy avdl nighw alike,
and in ovher cucey o ApTing it a2y, Ths merasure is very
widely used.  Scmrilmes o =St have lagJen fgr one or more
weeks., Whi.ie toey are in Fcr“: ouly ocsrtaln ploosle enjoying
the confidence »f Thz Britino auilhexi ties ﬁrf granted

surfewz 22 annlied with
pove szid fhat in a
ke~e even ween Tired on
merely becszur At ttoir windows.
During the cux Then zvssemzticuliy segrched
for active mrzheix ;F E.KA? w2eRste, bombs. dynamite,
propagands leafleth: ' '

passes To leafc ‘he;: oouses
grest sevreri ats
number ol <2
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It is perticulerly importent 1o note that the curfew
has 2lso been used to prevent clashes between the various
populetion groups, s well as to facilitete certain large-
scele operations jointly conducted by the police and the
Army. Thus & curfew was imposed on the village of Milikourl
for 55 deys, during which British police and the Army
carried out stri%es into the mountains znd the surroundlns
forests with the object of seizing members of the EOKA
Generesl Staff in hiding.

Another severe repriszl is *the imposition of large
collective fines on all the Greek inhabitants of meny towns
and villeges in whose neighbourhood shots have heen firec
on pclice or soldiers, or where bombs have exploded or
other acts of violence been committed. In many cases fines
have been  inflicted on the population simultaneouslv with
a curfew. - For reasons of security even the destruction of
houses or other property, such as plantations, has been ordered
if these have been used for purposes of ambush. The conceal-
ment or carrying of firearms may entail the death penalty.
Long prison sentences may be inflicted on persons accompanying
others foundé to be bearing arms, if it is shown that they
knew what their companions were carrying.

Since the British Govermment considers the younger
element to be especially dangerous -znd unruly, it has ordered
another very severe measure in the shape of whipping, which
could be administered to winors under 18 years of age in
lieu of imprisonment. In addition, young people were for a
long time prohibited frowm going out on Sundays. It should
also be mointed out that schools were closed and teachers

f Greek nationality dismissed when they were suspected of
inciting their pupils to disaffeciion.

Tegislation To 2llow deport:ztion without jJjudicial
decision, as applied %o Archbishop Mekarios and others, is
a further measure of great severityv. Among security measures
should likewise be quoted: the prohibition of demomstrations,
religious processions end political strikes, restrictions on
the press, asnd severe control over entries and exits:
limitetions on listening to wireless broadcests, the closing
of cinemas, cafés, shops, etc. ~

These many security measures, some of which were applied
in the past while others are still being applied today - and
to list them in no wav implies znyv gerieral aporoval of them -
censtitute 2 well-organised defense system of such severity
that it could hardiy be bettered. TFor that very reason the

o,/-
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argument that criminal proceedings are hampered by many
difficulties is viecviiwmiiv werelt of 211 its weight, with
the result thet the replacement of such proceedings bv a
detention system cannot be counsidered 2 measure strlctly
required by the exigencies of the situztion.

The same ccnclusion may be reesched from considering
the following facus'

Tnere zre ctill between 600 and 700 persons in detention
camps. Asked whether these persons were all dangerous, the
former Chief Justice Griffith Williems, a2t present Chairman
of the Advisory Committee, replied thet in his view two-
thirds of them must be so considered, cr were suspected of
being instvigators, orgenisers, lizison agents or militant
members of EQKA. I+ may thus be deduced, from the words of
Mr. Griffith Williems, thet one~third of those gtill
detained in the camps, i.e. 200 to 230 persons, cannot be
considered dangerous, or, in cther words, as consivituting
a threat to the 1life of the navtion.

But as regerds those detesinees <thought by Mr. Griffith
Williams to be dangerous, it should be remembered +hat, insofar
gs their detention is based on mere suspicicn, the Commission
has no means of examining the validity of the ressons for it.
There is no judicial fiwncding =25 To their guilt or inhocence;
firstly becezuse, for the reazsons z2lready mentioned, tue
Public Prosecutor has not sufficientliv convincing evvdence
to take court vroceedings, and secondlwv because the Special
Branch does not wish to vroduce in couri the documents it
cleims to have in it< ?:r::::ifh,_Lcst iv reveal its secret
information svestem. Tnus it canrot be ~aserted that the 400
to 600 persons at present suspected of bheing dangerous, many
of whom have been acguisied oy the court for want of
adequete proof, really constitute 2 danger “hreatening the
life of the netionm. -

There is no guestion tThat the British Government is
‘legitimetely interested in =zeeing thezt persons it regards
as particularly dangerous do not evade i%s contrel. It is
also true thet detention is both the SmeleSU snd the most
thorough-going contrecl measure. The need o exercise
supervision over dangerous persons cannot, Lowever, Justify
their detention without rprior court decision. The Govermment
has itself claimed that the detcntion measures zre necessary
because of tne special circumstences preveiling in Cyprus,
which prevent prosecutions Tcr crimes znd offences.

v/n
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It has already been shown thet this zrgument is not
pertinent. HWeither is it zny better to zttempt to Justify
detention, which cannot be =2n effective subsiitute for en
entire systewm of criminal proceedings, on the ground that
more e€ffective control is needed over certain persons. If
such 2 need exists - and in the present stzte of 2ffairs there
1s 720 reason to doubt it - quite different methods should be
triec; for exemple, police surveillance, the obligation
to report at the police station 2t regular intervals, house
arrest, & ben on lezving the house during the night or on
visiting certein plesces or regions oand 2 ban on travel
without express suthorisation., We do not intend to
challenge the contention thet 211 control measures of this
or similar %iné are less efficient than detention, perticulsrly
in view of the specizl circumstances in Cyvprus. But if the
very broacd scope of all the security measures spwlied by the
police end the armed forces in Cyprus is borne in mind, it
cannot be doubted that their effect is at least in lerge
pert identicel to thet 2imed at by detention.

Insofar 2s these control messures exercised in liew of
detention infringe the right to individusl freedom protected
by Articie 5, it comdd be c¢lzimed thet such infringement
does not exceed the bounds of whet is strictly required by
the exigencies of the situstion znd thst it is therefore
covered by Article 15 of the Convention. '

The following data mey heln to give a cleer picture
of the Zetention system: since the stete of emergency wes
declared in Cyprus, about 2,000 persons heve heen taken %o
detention camps in pursuence of the Detention Law, on the
versonel aecision of the Governor. Since, at the time when
the Investigztion Party was in Cyprus, the number detained
in camps wes some €00 to 700, about 1,300 to 1,420 persons
must in the meantime heve heen released. Their Iiberstion
was presumably not regarded by the Government of Cyprus as
a danger to the life of the nation. This view is indirectly
confirmeé by the testimony of a Swnecial Brench member,

Mr., Lewis, who supervises the relesse. Mr. Lewis hes
statet that of the 400 relessed detzinees who have passed
through his hands, only one subsequently committed acts
directed 2geinst the British Government, end he was feeble-
minded. ' :

[
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E.

Having regard to 211 the arguments set forth in
Chapters I +to IV, it cannot be agreed that the Detention
Lew is strictly necessary to =zvert the "emergency threatening
the 1life of the nstion". TFar from it, indeed; +the Law in
question goes considerably bevond the- "extent strictly
required by the exigencies of the situstion", as mentioned
in Article 15, paragrsph 1; it therefore infringes the
principles "no deprivation of freedom without judicial
decision" and "presumption of innccence until guilt is
legzlly proved”, which are enshrined in Articles 5 and 6
of the Convention and zre bzsed on the very notion of tbe
rule of law. : _ .

320. M. DOMINEDO and SKARFPHEDINUSSON stated at the

1l4th Plenzry Session of thne Commissicn that if they had

participated in the vote tzken at the preceding session

they would have supported the minority's opinion nn {his
point.

FURTHER OBSERVATIONE B5Y M, EUSTATHTADES

221, The following additionai observetions szre based on
evidence collected in Cyprus during the visit of the
Investigation Party:

1. With regard to the applicztion of the Detention
of FPersons Low, M. Chryssaphlnls former member of the’
Governor's Advisory Council (1Q37 1Q42) Tormer member of
the Governor's Executive Council (1946- 104Q) and first
Cypriot to be eppointed King's Counsel (19493; mentioned
errests which were contrary to the British traditicon, on
which Cypriot law was based, that the accused is presumed
innocent until he is proved guilty, whkich implies that it
is the duty of the zuthorities promptly to inform any
detainee of the reasons for his zrrest. M. Chryssavhinis-
observed thzt under the new "Regulztions™, anyone could be
arrested without czuse shown, so that, with 25,000 soldiers,
policemen, etc., in possession of this excessive power,
thousands. of people.had in fesct been arrested. detzined
for a fortnight and relezsed zzzin without ever being
charged with any offence and without knowing the reason
for their arrest.

But in most ceses after = delay of sixteen days

detention orders ceme through bearing no mention of any
precise offence.
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The lack of details concerning the reasons for

detention - confirmed by British evidence and mentioned

in the Report of the Investigation Farty -~ was described
by Greek lawyers interviewed, who had had detainees as
clients, in the following ferms: +the detention corders
indicoted no rezson for arresi; 2ot most they gave only
extrenely vague reasons, such os "active member of EOHAM,
"the most frequent cherge, or "transport of =rms", or

"duty of supervision" without even a general indication

as to when, where or how. M. Chryssaphinis, cne of the
witnesses mentiona2d above, handed the Investigation Party
documents in support of this. Detainees In the camp at
Pyla, who were guestione¢ by the Investigation Party, said
that 211 the detainees had simply received an 1dentlcel
dupliceted paper with "member of EOXAY on 1% 25 the reascn
for their detention. One of the detainees questioned by
the Investigation Perty szid: "I knew nothing about the
accusations at 2117,

In = very great number of ceses detention was simply
~on the basis of information suprlied by "informers®; this
was confirmed by the evidence of Mr, Lewis, an official
in charge of the release of detsinees,

2. - With regard to the cose described in paragrzph 319,

it should be pointed out thst this file was chosen at
rendom from about ten others which were the only ones

mede egveilable to members of the Investigation P;ftj after
being selected by the British Authorities from between six
and seven hundred cases of detention.

3.. The two Queen's Counsel who gave evidence before
the Investigetion Party, nemely M, Chryssaphinis and
M. Stelios Pavlides, & former Attorney-Genersl (1047-57)
who hod been in Gove*nment service for twenty-five years,
stated thot they themselves hzad very often found it well-
nigh impossible to get in touch with intermed clients,
who often could not be traced; 1in the opinion of these
two witnesses even grezter dlfPlculnles were encountered-
in this respect by other lawyers who ¢id not possess the
seme honorary titles, qualifications and reputetion ‘as the
two Queen's Counsel.

./-
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4. Evidence is. reproduced helow illusitrating the
conditions of psychological stress =2nd the atmosphere of the
detainees'! environment, simply in order to give an idea of
the difficulties ettending their defence. '

The two Queen's Counsel thought that the laws on
arrest (sixteen dzys) ond detention, which deprived the
detainee of any contact with his lawyers, were not
unconnected with the need tc give trzces of ill-treatment
inflicted on-detainees time to disaprezr. On this point
one of the witnesses drew.cttention to the "disquieting
- coincidence” that the detention law followed closely on
the case of the two officers found guilty of torturing
persons they had arrested, while the other said that he hed
personglly seen similar traces on sever2sl of his clients and
offered to suvply the Investigation Party witk full detzils
of such cases. '

These witnesses were of the opinion thet the Emergency
Regulations had had an effect on the attitude of the
Security Forces who had beccme tyrannical, aggressive and
bumiliating in their epproach to Greel: Cypriots, including
lawyers in the exercise of their duties, and they gave
severel instances of indignities thet they themselves had
undergone, Queen's Counsel though they both were. To
illustrate tone ¥ind of thing thet happened when lawvers came
to vislit deteinees severzsl examples were given including
that of the lawyers Haralambos Demetrisdes and Xanthos Klerides,
who, after visiting 2 number of clients in a detention camp
who had hended them documents concerning ill-treatment they
had undergone, were searched on their wav.out; the
authorities had confiscated the documents, with a vpromise
to return them after examination, but they hod still not
been returned fifteen months loter. 4 copy of 2 memorzndum
sent by the Cyprus Bar to the Govermor (3rd May 1956) -
concerning coses of this ¥ind wes hkonded to the Investigetion
Party. ' '

The few detzinees who gave evidence before the
Investigation Perty revezled something of the nature of the
interrogations. M. Lyssiotis, 2 lswyer who had been in the
- camp at Pylas since 23rd November 1356, gave the following
instence:
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"Once an interrogstor toid me thet 2 person wes golag
to be arrested. The police would =rrest the person
after 2 telephone cell »y wy interrogator and the blame
would then f=ll on me since the other detalnees would
know thzt I had been interrogsted the sezme day. I
would then be called & *sraitor. If I would give tThe
informetion wanted, the =rrezt would not take place.

I did not give =ny information znd that person was
arrested. They were looking for a person who was in
charge of the political brench of EOKA in Nicosie.

T was called in =znd told that a psrson w2s going to be
arrested =nd thet the detainees knew thot I was cellead
in to give information. If the person were grrested
they would link the two things together and call me a
traitor.”

The scme witness related:

"T received 2 visit last Monday., I was asked whether
T was interested in politics =nd my enswer was 'No'.
Then I was told thet it wss the policy of -the British
Government to form 2 Central Group between BO¥A and
Compunism. I was asked whether I wes prepzred to lecod
such 2 party. If I accepted I would be released. Iiy
ernswer wes thet I was not interested in politics.
Thereupon I was informed thet I would hove to stey in
the camp until 1950".

Concerning conditions in the camps the szme witness stoted
thet szrmed force hod seversol times been used agzinst the
detminees, cousing some casualties; various goses were also
nsed cné collective punishmen® of verying length imposed on
the deteinees, and he geve precise detells in support of his
assertions.

T would stress cnce again thet the evidence on ill-
treztment is mentioned here, not in order to underline cases
of ill-treztment but to illustrste the conditions of physiczal
ané psychologicel strsin in which the detainees have to make
their defence.

. 5. To the main reeson given by British witnesses for
the introduciion of the new legisletion, namely that it was
difficult if not impossible teo find witnesses prepared to
give evidence in court, the Greelk lowyers testifying to the
Investigetion Party replied thet the zbsence of proof was

no justificction for the detention of innocent people. There
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were only about 30 yvards between +the npolice station and the
court so thet in serious ceses the court could as¥ for =z
remand for one weel, then a further week 2nd so on {under the
legislation in existence before the Detention of Persons
Law), which made it possible for the police to present an
effective cese., However, this procedure under the old
legls1at1on wnich GreeXk lawvers believed was sufficient,
with 2 few minor changes of detall to eﬁahle the authorltles
to carry out thneir respon51b111t1es, was abandoned because
the courts oftern found thet there wzs not even a prime

facie cese. A Greek witness added - and this was szid by
several others — thet veaceful citiZens could no longer be
sure that they would not he tzken %o 2 deiention camp. "The
lawyer, Lyssiotis, detained in the camp 2t Pyle szid: "I
know of meny persons who have been vpersecuted and subsequently
acquitted that are now being detalned There zre itwenty- -~
five such cases in this camo”. Anocther lawyer, M. dJacovides,
Mayor of Pzphos, cited the cese of two pupils aged 15 and

16 from %she Panhns gymnasium (secondery schnol),

Ant. Charzlesmbides =znd Cost.. Georghiou who were zrrested,
tried, acquitted, and on leaving the courtroom were -re-—
arrested immediately end sent to 2 detention camp (criminsal
case No. 201 of 1956). Two other schoolboys, P. Chariton

end N. Mavronicola, aged 17, were =zrrested with G. Zimhilos
on lst August 1OER end accused of committing acts of violence
against the Government (criminsl case No, 1849 of 10955),

The Assize Court acquitted them but they were zrrested again
almost immediately afterwards and detained for more than

two years., The following ceses were also mentioned:

C. Stephenou, teacher at the Paphos gymmasium, who was

first placed under preventive detention, then released, re-
arrested and sentenced to six months! imprisonment, at the
end of whichh he was releesed, arrested a third time, and taken
to a detention cemp where he was still being held at the

time of the Investlg”tlon Party's visit to Cyprus because,

M, Jescovides thought, his wallet hed conteined a document
which might be connected with BEOKA zctivities. Then there
was R, Miltizdou who was zrrested on 30th August 1956 3nd
accused of attempted murder, and detzined in a cemp although
the charge wes withdrswm on 4th Jenuary 1957. Then

S. Economides; pupil st the Lvcée of Ftlma, who was arrested
on 4th Mey 10?6 tried 2nd zcquitted by the Specisl Court

of Nicosia, but re-arrested 2né internmed 2% the camp 2t

Pyls where he still is to-day. Similerly there was the case
of H, Nicoleideg, 2 highly respected doctor, who was arrested
on 17th November, 1975, interned on mere suspicion. in the
ceup of Xokkinobtrimithia, without anv charge being brought

o/o
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ageinst him. A long time afterwards he was told that he was
suspzcted of being 2 member of ZOKA. He =sked to be brought
to trizl in order to prove his inmocence but his request vas
refused.. II. Nicolaides, who is detzinee No. 127, is .
suffering both mentally =2nd phyvsically from his detention 2nd
the closure of his elinic for over two =2nd a half yesrs has
ruined him. The recorded evidence of 21st January 105S,

page 3 et seq. contains instences, 211 of whichk are stated

to be drawn from the personzl experience of a single lawyer,
M. Jacovides., A distinguished British witness, .
dJudge Griffith Willisms, steted thrst there were vpersous who
were detsined zlthough they nad previcusly been acguitted

by the courts. '

One of the two files vicked out by M. Sgrensen and
Ststerhenn at rsndom from zmong the ten selected by the
British =suthorities (see above) was thet of a detainee who
was first found gullty and thoen aceguitted on oppecl.

6. With regezrd to the length of the vperiod of detention:
(1), Detention is ordered for =n 'mspecified length of time
(evidence of Mr. Eaymen, the comwandant of the caemp a2t Fvla,
end Judge Griffith Williams). (2). It is very long. In._the
case of the cemp 2t Pyvle, 1,600 persons in =211 had been
detzined up to the time of the visit of the Investigation
Perty, and 2t thet time it contained about 600 detzinees
(see report 2bove). Secondly, sccording to the Commandent
of the camp, the aversge Tenzth of detention is between
seven and eight wmonths, an averzgze based on the fotal number
of detainees to date. Ag=2in, sccording to the Commandant,
with very few exceptions, 2ll the detainees =2t the time of
the Investigation Party's visit heve been in the camp for
over six months, and most of them ceme in March 1GH6
(recorded evidence of 2Ntk Jenuary, page 2 et seg). It
thus hecomes evident thzt a very great numher of the
detainees have been, in the camp for nearly twc vears while
some of them are in their third vesr of detention. The
letter nuwrher forty-twe, according to 2 stetement by the
lawyer Lyssiotis (2 detzinee questioned on 20tk Jenuary,
page 7). The latter elso s2id that nearly all these
detainees have apvesled to the Advisory Committee, only to
receive 2 uniform rrinted form s*teting that the Govermment
could see no grounés for their release while others received
no reply at 211,

o/u
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7. With regard to the evidence of M. Partassides,
Mayor of Limassol, concerning deiention orders for dead or
missing persons, 1t should he 'noted that this evidence
(22nd Jenuery) was supported by & detailed memorandum
(23rd Januery) giving the neues of such versons and
reproducing copies of affidavits: the witness mentioned
these orders -~ issued under Regulation Ho. £ and not -under
Detention of Persons Lew - in order to show thet, if it was
possible to issue detention orders against dead and missing
persons on the basis of information supplied by 'informers’,
how much more easy it wes to issue similarly hzsed detentlon
orders for the living snd the innocent.
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Section C. DEPORTATION

322..Deportation was providéd‘for under’ Reguletions 7 - 17
of "The Emergency Powers (Public Safety and Order) Regulations,
1955" (No. 731) of 26th November, 1055. The text wzs as

follows:

"7, Deporta-
- tion
orders

8. Person to
- leave and

(1) The Governor may make an Order
under his hand (in these Reguletions
referred to as a "deportation Order")
for the deportetion of any person from
the Colony.

(2) A deportation Order shall
require the person. in respect of whom it
is made to leave and remain out of the
Colony and it may be made subject to any
condition which may be specified by the
Governor in such Order.

A person in respect of whom a
deportation Order is made shzll leave the

-remain out Colony in accordence with the Order and

of the
Colony

9, Detention
.whilst
awaiting
deporta-
tion and
whilst
being
deported

10. Passage
and
aCCOommo—
dation

15,510

shall thereafter, so long as the Order
is in force, remein out of the Colony.

A person in respect of whom a
deportation Order is made shall be liable,
wnilist awaiting deportatioa and whilst
being deported, To be evt irn custody
in such a manner as the Governor may by
deportetion Order or otherwise direct
and 211 such custody shall be lawful
custvody. :

" fhe mester of a ship about to call
at any port ouvside the Colony end the
pilot of eny aircraft about to leave for
a plzce outside the Colony shall, if so
required by the Govermor or by any verson
authorised by kim in that behalf, receive
any person against whom & deportation
Order has been made on board the ship cr
aircraft and a2fford him a passage to that
port or place, as the case may bte, and
proper accommodation and maintenance
during the passsage.



i1.

Expenses

- 352 -

(1) Wnere = deportation Order is
made, the Governor wmay, if he thinks fit,
anply any money or property of the person

- in respect of whom such Order is made in

12. Gustodian

1%,

14, Revocation

15.510

of
property
of
deportee

Schedule

Persons
undergoing
sentence

and
varizstion
of Order

payment of the vhole or any psrt of the
expenses of or incidentzl to %the voyage
from the Colony 2nd the maintensnce until
depsrture of thet persom. '

Ay

(2} Except so far as they =zre

‘defrayed under paragraph (1) of this

Regulztion zny such expenses shall be
payeble out of the public revenue.

The Governcr shall heve power to
appoint by warrent under his hand, any
person to be the Custodien (hereinafter in
these Regulztions referred to as "the
Custodian™) of the movable and immovable
prorerty of any person against whom a
deportstion Orfer has heen mede under
these Regulstions and vho has been
deponrted from the Colony in nursuance
thereof (hereinzfter in these Regulations
referred to 23 "the deportee”) and there-
after the provisions in the Schedule to
these Regulations shell apply

If 2 person in respect of whom a
deportation Order is mede under these
Regulations has been sentenced to any
term of imprisonment, such sentence sheall
be served before the Order is carried into
effect unless the Governor otherwise
directs. :

(1) The Governor by Order may -

(a) =2t any time revoke sny deporta-
tion Orders;

(b} vary = deportetion Order so as
to vermit the person mentioned
therein to enter the Colony .2nd
may attach to such permission
conditinns 2s to security or
otherwise.
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(2) Any Order made under sub-
paragraph {(b) of Paragraph (1) of this
Regulstion may be expressed to have
effect for the duration of the Order
thereby veried or for any lesser period.

(3) As soon azs precticable after
an Order has been made under this
Regulation a copy thereof shall be
served upon or sent to the person in
respect of whom it is made.

15. Penalties (1) If a person in respect of whom
for breach a deportation Order is in force returns
of Order or attempts to returm to the Colony in

contravention of the provisions of the
Order, or, having entered the Colony in
pursvance of permission given as in
Reguletion 14 provided, wilfully fails
to observe any condition attached to
such permissicn, he shall be guilty of
an offence 'and shall be liable on
conviction to imprisonment for a term
not exceeding three yezsrs or to a fine
not exceeding one hundred pounds or to
both such imprisonment and fine, and to
be again deported under the original
Order, and the provisions of Regula- .
tions 11 and 1% of these Regulations shall
apply accordingly. :

(2) Wothing in this Regulation shall
prevent the making of a2 deportation Order
in accordance with the provisions of these
Regulations in consequence of a conviction
for an offence under these Regulztioas."

These Regﬁlations are still in force.
323. Detention in the Seychelles after deportstion from Cyprus
was provided. for under "The Pplitical Prisoners Detention

Ordinence, 1956™ of 12th March, 1956 (Sevchelles, Ordinance
No. 1 of 1G5€). The text was as follows: -

15,510
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1.

"Short

title

Definition

- 354 -~

This Ordinence may be cited as the
Politicel Prisoners Detention Ordinance,
1956, '

In this Ordinance "political vrisoner"
and "political prisoners™ mean any
person or persocus in respect of whom a
warrant of deteation has been issued
under the provisions of section % of this

Ordinance.

The
Governor
may order
detention
of certain
persons in
the Colony

Warrant
undcer
Governor's
hand
gsufficient
for
detention
of
politicsel
rrisoner

Custody
and
escape of
political
prisoner

Orders

and
directions
to be
carried
out

It shall be lewful for the Governor,
with the approval of the Secretary of
State, to order hy warrant under his
hand the detentlon during Her Mgjesty's
pleasure at any place within the Colony
of any bperson Geportac or brought or
sent to the Colony from Cyprus.

A warrant issued under the provisions
of section 3 of this Ordinance shall be
sufficient authority for the Superintendent
of Police and 211 neolice officers and for
any other person duly authorised and
empowered by the Governor, whether in the
warrant or otherwise, to detain any
political prisoner.

Every pO%ltTcal prisoner detained
undsr the provisincas of this Ordinance
shall be in legel custody and shall,
if he escavnes or aztiempts to escave
from the plsce wherein he is detained
or out of such custody, be guilty of
an offence.

Every person having the custody of
a political prisoner shall carry out
and cause tc he cerried out all orders
and directions made or ziven by the
Governor under the provisions of this
Ordinance.
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10,
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Folitical,
prisoners
may be
removed
from one
island to
another

Custody
and

expenditurs

of funds
belonging
to

political -

vrisoner

Communica-~
ting with
prisoner
or aiding
prisoner
end per—

‘sons to

communi-
cate or
aiding
escape

o writ

'0of Habeas

Corpus or
otner
process to
issue
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Any political prisoner msy be removed
from one island to asnother island of the
Colony under the authority of a warrant
signed by the Governor gnd addressed to
the master of any ship or to any person and
the person or vpersons to whom such warrant
is addressed shall have power to convey
the political prisoner to such island and
to deliver him to any person nsmed. in the
warrant as empowered by the Governor to
detain the political prisoner.

(1) It shell be lawful for the
Governor to receive any funds belonging or
accruing to a political prisoner and to
hold ouch funds for the account of the
rolitical prisoner.

(2) The Governor meyv authorise
exnenditure from such funds for the msintenance
of tne politicel prisoner or for reimburse-
ment of the Goverament in respect of sums
snent for his maintenance.

Any person who, without the written
authority and permission of the Governor,

(&) communicetes or attempts to
communicate with a political prisoner; or
(v) =aids or attempts to aid or

vermits any political prisoner to communicate
w1th any persons or :

(¢} =aids or =ttempts to aid or
permits any person to communicate with a
political prisoner;

and any person who aids or attempts to aid
or permits a political prisoner to escape

or attempt to escape shall be guilty of an
of fence.

(1) No writ of Habeas Corpus or other
process calling into question the validity
of any warrant issued under this Ordinance
or the legality of the deportation or
detention or the bringing or sending to the
Colony of 2 political prisoner or raising
any other maiter connected therewith, shall

S
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issue, lie, be allowed or entsrtained in
any Court in the Colony or shall heve any
force or effect, :

No suit, . (2) Ho suit, ection or other process
action or bssed on or conﬁected with the deportaulon
. other - or detentlion or the bringing or sending to
process the Colony of a politiczl orisoner shell
to lie lie or be allowed or entertained in any

Court in the Colony. .

11..The (1) The Governor may make orders and
Governor . give directions with. regard to the detention
may make of political prisoners and =211 matters
orders and connected with their detention. Without
give prejudice to the generality of the fore-
directions going powers, the Govermor mey mske orders
) and give directions in particaler with

regard to the following metters:

(2) Visits to political prisoners
and the control of wisitors.

(b) Parcels, articles and communica-—
tions emanetlng from or
zddressed to political prisoners.

_ (2) Any porson contrevening eny
Co order made or direction given under this
Ordinance shall be guilty of an Offence.

12, o Hothins in this Ordinance shall be
“provision construed to limit in sny way the powers
to limit of the Governor to make orders and give
intervre-~ directions mder the preced’ng sectinm.
tation
of
section 1O

1%, Penelties . Any person who commits an offence
. ' under thiis Ordinance shall be lishle on
conviction by the Supreme Court to
imprisonment with or without hard labour
for a term not exceeding two vears or to
a Tine not exceeding Rs, 1,007 or to
boti such fine 2nd inprisonment.”

15,510



This Ordinance is still in force 2lthough the detention
Order issued by the Governor of the Seychelles om
14th March, 1955, in relation to Archbishon Makarios was
subsequently revoked. _

324, On 13%h April, 165%, the United Kingddm'Pérmanent
Rerresentztive in the Council of Europe handed the Secretary-
General the following note verbale:

"The United Kingdom Permanent Representative to
the Council of Europe presents his compliments to the
Secretary~Genersl of the Coupnecil and hes the honour to
convey the following information in accordance with the
obligzations of Her MaJesty's Goverrment in the United~
Klr*dom under Article 15 {3} of the Convention for. the
Protectlon of Humen Rights and Fundamental Preedoms
signed at Rome on the 4th November, 1050.

)

A public emergenﬁv within the mneaning of
Article 15 (1) of the Convention exists in the T011ow1n:r
territory for whose internsztionail relations Her
iajesty's Govermment in the United Xingdom sre responsible.

Cyprus - Certain further emergency powers were
brougﬁ% into operation in the Colonv of Cyprug on the
26th Movember, 1555, owing to the commissinon of acts
of violence including murder and sabotage and in order
to prevent a2ttempts at subversion of the lawfuliy con-
stituted Government.

The United Kingdom Permerent Hepresentative has the
honour to state that under legislation enacted to confer
upon them powers for the purpose of bringing the
emergency to an end, the Government of the Colony of
Cyprus have exercised powers to devorit perscns from
the Colony of Cyprus to the Colony of Seychelles: and
the Government of the Colony of Seychelles have taken
and to the extent strictly =z 0U1red by the exigencies

"of the situation sre exercising powers tc detein those

" persons, which involve dercgating in certain respects-
from the obligstions imposed by Article 5 of the
‘Convention for the Protection of Humen Rights and
Fundamentel Freedoms."

15.51¢C
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I. THE FACTS ESTABLISHED BY THE COMMISSION

325, The Greek Memoriasl of 24th July 1956 (Doc. 4 28.657),
meintained that, although the deportation messures were only
excéptionally =pplied, they were accompanriied by other serious
measures which were not vprovided for or even authorised by the
terms of the principal Regulatioms (Order No. 731). It
mentioned the case of Archbishop Mekarios who was deported

on 9th March, 1956, with three other Cypriots and forcibly
removed to the Seychelles Islands where he was interned under
"Phe Political FPrisoners Detention Ordinance, 1056" issued on
12th March, 1956 gpage 3%3)., The arrest of the Archbishop, who
was the Ethnarch (National head) of the Greek population sroused
the gravest consternziion, not only in the island, but '
throughout the world (page 32).

326. The United Kingdom Counter Memorial of 17th Cctober, 1956,
did not contest the fzcts. It contended that the measures
taken against the Archbishop and his three fellow deportees
were both Jjustified in fact and in conformity with the
Convention. The Orthodox Church in Cyprus, in addition %o
being the national church, was a political ocrganisation closely
commected with the terrorist movement. The Archbishop had at
all times refused to express disapproval of the terrorist
movement. The only alternatives were to detain him and his
companions in Cyprus or elsewhere. For security reasons it
wes decided to detain them in the Seychelles (para. 102-106

of the Counter Memorial).

327. At the hearing on 17th-November, 1956, Chief Counsel

for the United Kingdom Government, referring to the Grivas
diaries, alleged that Archbishop Iakerios had been intimastely
connected with the terrorist movement, had contributed
considerable sums towards a shipment of arms, had failed to
condemn the use of violence znd murder as political weavons,
etc. (Report, Doc. A 30.768, peges 1l62~1€7.)

328. Counsel for the Greek Govermment replied by a brief survey
of the Cyprus question zndéd declared thet Archbishop Makarios

had many times given precof of moderstion (ibidem, pages 1639=172).
The Agent for the Greez Government reczlled that the
authenticity of the Grivas diasry hed been disputed bv his
Government and quoted the statements by Mr. Wo&l Baker in the
House of Commons to show ttat the Archbishop and the Orthodox
Church had always been pecceful elements {ibidem, pages 174-176),

15.510
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On 28th Merch, 1957, the United Kingdom Agent informed
Sub-Commission by letter that the Colonisl Secretary had

made on the same day the following stztement in the House
of Commons:

"On the 20th March I informed the House that

Her Majesty's Government accepted the offer of the
Secretary-General of the North Atlantic Treaty
Organisation to use his good offices for concilistion
of the Cyprus question. At the same time I said that
if Archbishop Makarios would make 2 clear public
stetenent calling for the cessation of violence by
E0%A g new situation would have bheen crested and

Her Majesty's Government would be ready to bring to

an end his detention in Seychelles. The Archbishop

has now nzde a stetement, cories of which will be
available in the Vote Office when I sit down. While
-Her Majesty's Government cannot regard this statement
as the cleer appeal for which they asked, nevertheless
they consider that in present circumstances it is no
longer necessary to continue the Archbishop's deten—
tion. I have accordingly instructed the Goverrnor of
“the Seychelles with the full agreement of - ]
Sir Jobhm Harding to cencel the orders for the detentlon
of the Archbishop and his three competriots and to
arrange passages from Seychelles by the first avsilable
vessel. I must repeat that there can be mo guestion
at this stege of thelr return to Cyprus. In order to
promote a rapid return to normel pezaceful conditioms in
Cyprus the Governor is prepered to offer immedistely =2
safe conduct out of Crprus to the leader of FOKA -
Grivaes., If he decides fo avall nimself of this offer
the Govermment of Cvprus will ma%e the mnecessary
grrangements with any member of the Consular Corps in
Cyprus who agrees to sct for him, This offer of safe
conduct is open also to any other foreign nationals

mho are members of EOKA and sre ot large in Cyprus.

It will be extended to any British subjects who are
members of the orgenisation 2nd still at large

vrovided they give an undertaking not *o enter any
British territory for so long =s the legal State of
Fwmergency continues to exist in Cyprus. I should

add, Sir, that Her Hajesty's Government cannot accept
the Greek Goverument's interpretztion of the United
Netions Kesolution which as the House will see the
Arﬂwasnoo has adopted in enother part of his statement.

/e
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There is nothing inconsisient hetween the terms of

thet resolution amd concilistiom by the North Atlantic
Treety Organisation., Finally, T must meke it clear
that there can be no guestion of an imrediate abolition
of the State of Emergency in Cyprus. As snd when the
Governor of Cyprus considers thst it is s=fe for
relaxations of the Emergency Regulations to be made,
‘they will he made and the House, of course, will be
informed,"

II. THE IEGAL ARGUWENTS OF THE FPARTIES

330, According %o the Greek lMemorial, the detention of
Archbishop dakarios end his fellow-deportees exceeded the
powers granted under the Order in Céuncil of 21st November, 1955,
which were limited to deportation ..." {page 35). As to

the Ordinance enacted by *the Governor of the Seychelles the
Greek Memorizl contended that it put forward np consideration
of public danger threstening the Seychelles Islands and that
"the belief of the British suthorities thet they could derogate
in this colony from *the provisions of Articles 5 and 6 of the
Convention was an obvious abuse? (page 36). In his pleading
before the Sub-Commission on l£th November, 1956, Counsel for
the Greek Government observed that the princival Regulations
(Order No. 731), contrary to its provisions in respect of
detention, did not stipulate that there should be any
"consultative committee to question a person who is to bhe
deported, The deportee has not the slightest opnortunity to
defend himself" (Report, Doc. A 30,768, page 128). «

His contention as to the option to derogate 1laid down
in Article 15 of the Convention enplied to deportation.

331, The United Kingdom Counter Memorial relicd upon the

right of derogetion uncer Article 15 of the Convention.

This derogation was duly notified on 13th April, 1656,
Although the notice referred only to Article 5 of the Con~-
vention, the Agent of the United Kingdom Government considered
that it was sufficient for the reascns set out in connection
with detention. '

The public emcrgency in Cyprus zave rise to the right
of the United Kingdom Governmeat to derogate. The only
condition which is relevant here was the condition of necessity. -
The United Kingdom Government submitted +thzt in the circumstances
the detention of the Archbishop 2nd his companions was necessery
and thet their detention in some ferritory belonsing to the
United Kingdom outzide Cyprus was strictly required (paragravh 106).

./l
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In hls pleading before the Sub-Commission on
17th November, 1356, the Agent for the United Kingdom drew
attention to the effect of the derogations znd contended
that Regulstion 7 of the vprincipel Regulations (Order No. 731)
was not contrary to. the Convention beceuse Article % of the
latter, from which it derogeted, contemplated the legality
of deportation or expulsion (Report, Doc. A 30.768, page 148).

332. At the end of the heering of 1&th Hovember, 1056, the
Greek Government submitted its supplementery conclusions.
With respect to deportation it requested the Commission:

vse 16, 1o declare that (...) Regulation No. 7
¢oncerning deportation, (...) together with the
use made of these provisions by the Cyprus
administrative authorities, {...) contravene
Articles 5, 6 and 8 (...) of the Conventionj"

- As to the United Kingdow Government, 1t requested the
Commission, 2t the hearing of 17th November, 1956:

vee "2, To refuse to meke any -of the declarations
requested in paregraphs 3, 4, 5 and 6 of those
conclusions.™ -

(pages 139 end 142~143 of Doc. 4 30.768 and page 2 of the
Appendix to the same document).

333, The Sub-Commission, in its statement of 8th March, 1957
invited the Psrties to appear before it on 28th March in
order inter 2lia to stzte e2ge2in their opinion on:

"the legal aspects of the detention and deportation
orders with respect to Archbistop lMakarics and his
companions®.

At the hearings orn 28th-20th March, 1957, Counsel for
the Greelr Government mentioned this specizl character of the
functions exercised by Archbishop Mzkarios in Cyprus. In
spite of $nis "he was arrested and forthwith, without interw
rogation or examinztion, deported fto the Seychellest
(Report, Doc. A 33.305, Daﬂe 12).

On tue legsl gspect, Counsel for the Grﬁo“ Govcrnment
stated in subSqance

15.510
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~ that the section on deportztion in *the principsel
Regulations of 26th Nouvemver, 1355, cleerly constituted g
grave violetion of the Convention bhecause of the absence
of any limit to the discretionary powers of the Governor;
thet, while Regulation 6 provided that the Governmor could
not order detention unless ‘he had serious reazssns to
believe that a person had been concerned in acts -
pregudlclal to public safety and while there wes an adv1sory
commitree before which the person detained may appear,
Regulation 7 on deportation imposed no such restriction
on the Governor and provided no p0881b111ty of appeal
(ibidem, page 17).

-~ that there had been a flagrant breach of Ariticle 5 of: the
Convention which wes not justifiable by reazson of the
derogatlon notified in pursuance of Article 15. Even if
it was admitted that there wes in Cyprus a public emergency
threatening the life of the nation {which was dlsputed§
it could not be considered thaet imprisonment without trial,
without control and without appeal satisfied the require~
ments of Articlel5 (ibidem, page 18).

~ that the Commission, in order to assess the relationsnip
between the present situation in Cyprus'end'the measures
protested against, should obtein 2 first-hend knowledge
of the facts through en enquiry on the spot (ibidem,
page 19).

- that, since the British Government had maintained that the
term "netion" mentioned in Article 15 did not refer to the
Commonwealth but to tnc local communmity, it might be asked
with what right, in the cese ¢f the Seychelles, the
Governor of the Seychelles might derogate .from the Convention
because of a public emergency threatening thke life, not of
the colony of the Seychelles, but of the colony of Cyprus
(ibidem, page 20).

- that, apart from Article 5, there was also 2 breach of
Article 6 of the Convention because grave accusations had
been made sgainst Archbishop liakarios znd the United Kingdom
Government, despite his requests, hed refused him a trial
in accordance with Article &. If it was zgainst the public
interest to hold 2 triszl =2t Nicosia, it was possible to
hold one elsewhere. Neither of the two derogations notified
referred to Article 6 (ibidem, pages 21 and 22). '
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- that, in a2ddition, there was 2z breach of Article 13 of
the Convention which recognised tast everyone had the
right to en effective remedy before =z national suthority.
It was this right which was refuscd to the Archbishop.
Even supposing thet internaticnel law did not forbid
such 2 totel derogation from Article 13, it must never-
theless be noted that this Article wes not mentioned
as one of those from which the United Kingdom authorities
had derogeted. The derogation must therefore be
considered as illegel (ibidem, pages 22 and 23).

334, It wes for these reasons that the Agent of the Greek
Government made the following submissions to the Sub-
Commission on 28th Merch, I957:

MThe Agent of the Greek Government, having revised
the conclusions submitted on 16th Novemberg 1Q56 begs
the Sub-Commission to further declare:

1. That by formelly accusing Mgr. Mekarios and
others of participation in zcts of v1olence committed
on the island without bringing them befnre the courts,
the British Government has committed 2 breach of
Article & of the Rome Convention; that this breach
cannot be justified by the exigencies of an emergency
as envisaged by Article 15, even if it were admitted
that such an emergency exists; and furthermore that.
no notice of a derogation frow Article & was sent +to
the Secretary-General of the Council of Europe;

2. Thet the Ordinznce made by the Government of
the Colony of the Seychelles empowering the Governor
to order the detention of any person brought to the
colony from Cyprus is clearly not justified by a war

N or public emergency threatening the life of the .
Seychelles, and thzt this derogation from Article 5 of
the Convention notified on 13th April, 1955, by the
British Government caunnot therefore be con51dered to
be lawful;

3. Thet the absence of any effective remedy
before a 3ud1cwal authority sgainst the violation of
the freedoms of persons ageinst whom these measures
of deportetion end detention zre taken constitutes
a violation of Article 13 of the Convension, which
violation cannot be justified by the exigencies of
public¢ safety and furthermore wes not notified to
the Secretary-General." (Doc. £ 33.305, page 23).
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335, On 29th March, 1957, Chief Counsel for the United Kingdom

Government pleaded in substznce as follows:

thet Article 6 was only encillary to Article 5 of ‘the-
Conventions 1t provided for = right to trial in respect
of the right to personal liberty which was guarsnteed by
the Convention. ‘If, pursusnt to & legzsl derogation, the
latter right nad alreaCy gone it mattered wot that the
right to try the issue raised by that right went at the
same time. The same applied to Article 13 (1b1dem '
Doc. A 33.305, page 26?

thet it wes common ground that there must exist a public
emergency threatening the life of the nation if Article 15
was to be legitimately invoked; it wes also agreed that
the term 'netion' there referred to is for thet purpose
the nation in Cyprus, the "collectivitt en plcee". In the
present instence, the emergency existed because there was
organised egctivity involving violence dlrected to overthrow
Law and order {ibidem, pzge 26).

that the right to tazke messures strictly required by the
exigencies of the situation cculd not be geograsvnhically
linited to the area of the narticuler nation threatened.
Provided the mezsures taken were within the extent
required by the situation, they might be tzken anywhere
within the control of the pertlcular contractlng Power
(ibidem, page 27).

that, 1f the Sub-Commission thought it wise and advisable
to go and enguire into the facts, the United Kingdom
Government would have ..o objuotion, but it would he
difficult for an engquiry to recapture the extent of the
emergency existing in March, 1956 (ibidem, page 27).

that the necessity for the. deporting znd detaining must
be judged in relation tc the persons concerned, to their
previous history, to the imporience and standinzg of the
Ethnarch =2s 2 politiczl ond meoral leader and to his
repeated refusal io invite a cessation of violence

" (ibidem, page 28).

that the text of the Ordinence (Ordinence No. 1) enacted
by- the Governor of the'Seychelles was limited in its
appllcatlon to persons coning from Cyprus and operated
only in relation to the emergency in Cynrus (ibidem,
page 28). :
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—~ thet, a2s regards the sbsence of any right of aoneal, the
executive authorities had to decide what was reguired
to naintein law and order on securlty grounds (ibidem,
page 28).

- that, with regerd to the right to be tried, the object
of de"ogatﬂon was precisely to deal with cases where the
normel judicial processes vere ineppliceble because of
an exceptional situation (ibidem, page 30).

~ that there was no clause in the Convention requiring the
Contrecting Parties who geve a notification provided for
in Artiecle 15, paragraph 3, to specify or state expressly
from what particular provision of the Convention they
were thereby derogating. It would be alarming if the
Contracting Party was required ait its peril to specify
what Articles were involved in relation to the measures
which it had taken. It was by no means easy to see at
once what Articles were, or were not, involved (ibidem,
page 31).

336, Chief Counsel for the United Kingdcm Govevnment con-
sequerntly invited the Commission to accept the following
additional submission of his Government:

: "The United Kingdom Government request the
EBuropean Commission of Human Rights to refuse to make
any of the declarations requested in the Conelusions
submitted by the Agent of the Greek Government on
March 28th, 1957." (ibidem, page 31).

IIT. OPINION OF THE COMMISSION

337. The Commission was of the opinion that, in considering
the conformity with the Convention of the order for ‘the
deportation from Cyprus. of Archbishop llakariocs and three
other Greek Cypriots, it was necessary to view the matter
in four successive pheses, The first phase was the arrest .
and brief detention of the four men in Cyprus prior to
their deportation. The second was their removal from Cyprus
and transfer to the Seychelles Islands in pursuance of a
deportation Order made under Reguletion 7 of Order No. 731.
The third was their detention within the Seychelles Islands
under Seychelles Ordinance No. 1 of 1956, in respect of
wiiich 2 notice of derogation was given by fThe Government of
the United Kingdom on 13th April 195%¢&. The fourth was the
maintenance of the deportation Orcer in force sgainst the
four men after they had been released from detention in the
Seychelles on 28%th Ilarch 1057 and this last phase still
continues.

o/-
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S0 far as concernéd the first phes the arrest znd
brief detention of the four men in Cvprus afford no bzsis
for holding that there was any bresch of the Convention
during that phzse. BSo fer as concerned the third phase,
the Order for the detention of the four men in the Seychelles
having been revoked during the course of the proceedings i
for a friendly settlement, the Commission, in accordance with
the opinicn which it had adopted (by' seven votes against
four votes), as mentioned in Chapter I of Pert IT of this
Report did not congider thst it was cslled npon to'stzte
an opinion on- the. conformluy of thelr detention in the
Seychelles with the provisions of the Convention. Accordingly,
it wes only with %the second snd fourth tvheses of the matter
that the Comnission needed to concern itself, that is, with
the removal of the four men from Cyprus eand with the refusal
to allow them to re-enter Cyprus after +helr relea: e from
detention.

In examining whether *the removsel of the four men from
Cyprus and the refusal to ellow them to re-enter thet island
were in conformlty with the Convention, it wss relevant to
note thet' :

(2) the Orders for their removal from Cyprus snd for
their detention in the Seychelles Islands were in
lieu of Orders for their detentiov in Cyprus;

(b) the Government of the United Kingdom hed previously
notified = derogatlon from Article 5 of the-
Convention in regerd to the detention of persons
without trisl in Cyprus:

(¢) the Commission had expressly found that, having
regard to the notice of derogetion and to the
circumstences existing in thet islend, the detention
of persons without trisl in Cyprus was not a
measure which violated the Convention; end

(8) Archbishop Makarios and the other three Greek
Cypriots involved were British nationels while both
Cyprus a2nd the Seychelles Islands vere British
territories. .
It wes with these points in mind that the Commission hed

examined whether the removal of tae four men from Cvprus and

the subsequent refusel to allow them to re-enter thet islend
was & breach of Articles S or 8 of the Convention, as alleged
by the Greek Government.

I/.
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Article 5, paragraph 1 of the Convention gusraenteed
to everyone ithe right to liberty znd security of person"
and proviéed that no ons should be deprived of his liberty
save in certain enumerated cases and in accordance with a
procedure prescribed by law. All the enumerated cases
were cases in which the lewful "arrest or the lawful
"detention™ of 2 person was recognised to be & legitimete
exception to the right to liberty end security of persom.
Again, peragraphs 2, 3 and 4 of the Article deslt with the
rights of persons who ked been "arrested™ or "detainedM,
Pinelly, paregrzph 5, which made provision for persons who
were victims of a breech of the Article to have zn enforce-
able riznt to compensation, méde this provision only for
the victims of an "arrest’ or a2 "detention" in contravention
of the Article. I3t was therefore clear that the "liberty
and security of person" guzranteed by Article 5 was
essentially the freedom of the person from zrrest end
detention. The Article did not contain eny reference to a
right to reside in the territory of the State of which an
individual wes the nationel or to a2 right not be be exiled
or deported. On the contrary, one of the auvthorised
exceptions mentioned in paragrsph 1 of the Article was the
lawful errest or detention of a person agzinst whom action
was belnz tpkel with a view 3o deportztion.

HaV1ng regard -to the many indicetions that Article 5
dezlt essentially with the liberty 2nd security of the
person in respect of freedom from esrrest and detention, the
Commission did nct consider that Article 5 could properly
be interpreted as including by mere implicetion either a
general guerzntee of an absolute right to reside in the
national territory, and still less in a particular part
of the netional territory or of an absclute right not to be
exiled or deported.

In this conneciion, it was to be chserved thet on this
point there was a striking difference between the drafting
of Article ¢ of the Universzl Declarstion of Human Rights
whick read mo one shall be subjected to erbitrary arrest,
detention or exile" and paragranh 1 of Article 5 of the
Buropesn convention which, as vpreviously stated, referred only
to "= right to liberty and security of rerson' and
mentioned only ccses of "arrest and detention™. Heving
regerd to the fect that Article 9 of the Universal Declazra-
tion of dumen Rights hed peen in front of the eyes of those
vho drev up the European Conventiom, the omisz«sion of any
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provision concerning exile in Article 5 of the Convention could
not, in the view of the Commission, be regarded 2s otherwise
than deliberste. This view zppeared to receive strong
confirmation from the fact thet in the draft Covenant on

Human Rights presented to the United Nations the gquestions of
freedom to reside oand freedom from 2rbitrary exile were dealt
with in a2 special article separately from the questlon of
freedom from arrest and detention.-

Article 8, paragrsvh 1, of the Convention guaranteed -
to everyone the right to respect for his privete and family
life, his home 2nd his correspondence, while paragraph 2
excluded any interference with the exercise of this right
"except such as in accordance with the law and is necessary
in 2 democratic society in the interests of national
security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the
rights and freedoms of others". This Article 21so contained
no mention of a right to reside in the territory of the
State of which an individuel was a national nor of a right of
freedom from exile., The Commission was of the ovinion that
Article 8 could not be properly interpreted es including by
mere implicetion either a generzl guarsniee of zn absolute
right to reside in the territory of the State of which an
individual was a national, 2nd s%ill less in a particular
part of the national terrltorv or of an absolute right not
to be exiled,

No other Article of the Convention rmede mention of a
right to reside in the national territory or of a right to
freedom from exile a2nd the Commission thought it useful to
recall that in a previous case, Application No. 214/56, it
had itself expressly said thet "the right of an individual
to reside in the territory of the state of which he is a .
national 1s not, as suck, guaranteed by any provision of the
Convention". And the Commission had held that insofar as
the Application in that cese ‘complained of a condition
reguiring residence abrozd, it wes incompetible with the
provisions of the Convention snd inedmissible under Article 27 (2)
of the Convention. 1In thet czse there was, it is true, a
special circumstance in thet the individual had himself
accepted an obligation to remzin out of his country as a
condition of his liberation from 2 long term ~f imprisonment.
But, z2lthcugh the circumstaonces of thet cese may have been
somewhat different from those of the present cace the broad
point remeined that the right of an individual to reside in
his national territory was not, as sguch, guarenteed by any
provision of the Convention,

./0
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Turning now to the perticuler circumstznces of the
present cese, the deportation of Archbishop Hakarios and
the three other Greek Cypriots to the Seychelles Islands
for detention in those Islands, as had been previously
observed, wes in lieu of their detention in Cyprus. The
detention of the four men in Cyprus itself would have been
a measure covered by the notice of derogaticn given by the
United Kingdowm Govermment on 7th October, 1955, with
respect to the detention of persons without triel in Cyprus.
T these circumstances, the Commission wds unable to find
thet the removel of the four men from Cyprus to another
British territory wes, as such, a violation of Articles 5 or
8 or any other Article of the Convention.

As to the fourth phase of the matter whiech still con-
tinued, Archbishop Mskarios end the three other Greek
Cypriots, having been relecased from detention on
28th March 1957, were not required to reside in the Seychelles.
They were then, it seems, free and were still free to go to
" any British territory other than Cyprus and to any foreign
country. The meintenance in force of the denortetion Order
involved only *hat they might not =2t present reside in
Cyprus., Nor wes 1t to be ovarlooked thet, if these four
men returned to Cyprus, ihe questicn of their being sllowed
to be at liberty might present itself in 2 different asnect
to the Cyprus authorities, and the United Kingdom Government.
The right to reside in the =metional territory, end still
less in & particular part of the national territory, not
being a2 right gusranteed as such by any provision of the
Convention, the Commission was unasble to see in these fects
g violation of Articles 5 or & or any other Article of the
Convention.

The Commission has been asked to pronounce on Article 5
and Article 8 of the Convention. As regerds Article 5 it
considered, by six votes agesinst three and two abstentions,
and as regerds Article 8, by eight votes against one end two
abstentions, that the sbove-mentioned facts concerning the
deportation of Archbishop Mekerios and his companions did
not constitute a violaticn of the Convention.

IV, OPTNION BY THE MINCRITY

338, Three members of the Commission (30, EUSTATHIADES and
SUSTERHENE, end Mme JANSSEN-PEZVTSCHIN) heve been of the
opinion thet deportation es opplied in this case is by its
very nature 2z punishment. Moreover, deportation in other
countries is of thet nature also. '
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In France, for examvle, deportation is considered as a
punishment imposed for 2 crime or politicel offence (ranking
as such immedistely after the death penalty), involving
personal restraint end loss of civil rights (Art. 7 of the
Penal Code), a maximum and irrevocable penality. Deportztion
means that the subject 1s transported znd condemned to live
the rest of his life in a ploce aetermined by law, outside the
continentsl territory of the Republic (&rt. 7, Law of
9th September, 183%5). If he returns to the territory of the
Republic he is condemned, on mere evidence of identity, %o
penzl servitude for life. OCffenders have been trensported
to verious pleces: New Caledonia, Devil's Island, Ile Royale,
Prench Guiana. In the United Kingdom also deportetion
("transportation") wes the punishment imposed for serious
crimes, both political =2nd at common law. It was zbolished
in 1855 and replaced by penal servitude, It still exists in
the U.5.5.R. 2nd a number of its satellite states both zs a
punishment for crime or political offences 2nd as an
administrative measure.

1

Under French lLaw as in force a2t present, end under old
English law, deportetion is without doubt z punishment, and
in fact 2 severe and defamatory punishment ranking between
the death penalty and imprisonment. In the Soviet Urnion
deportation still has- this character. The fact thet
deportation inflicted es an administrative measure 1s the
practice in the Soviet Union 2nd veorious satellite states
can only be considered as showing that the system in those
countries 1s in flegrant contradiction with the fundamental
principles of & State founded in law. It cannot in any way
serve to Justify deportaztion inflicted 25 ap administrative
meesure within the field of competence of the Commission of
Human Rights. : '

Deportation as apolied in the present case is thus
without doubt a form of punishment znd its dmposition without
triel is therefore = breach of Article &, paragraphs 1 and 2
of the Convention..

But deportation is a2lso = breach of Article 5 of the
Convention beczuse it is &n infringement of individual
liberty, which consists not only in the right not to be
detained but alsc in *the right fto decide freelv where one
shall reside and zlso the right to freedom of movement,
Deportation is likewise & violation of Arzticle 8 of the
Convention, which levs down that every person is entitfled
to respect for nis private znd femily life =nd his howe.
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To remove a person forcibly from his house, to
separate him from his femily, his homelznd, his profession,
his circle of friends 2nd the 1ife of uis re11210us community
constitutés interference with the liberty of the individual
lgid dowvm by Article 5, zn interference which- in view of its
conséquences must be regarded as tantzmount to detentiom.
The szme 1is true if =2 percon is prohibited from returning
to his necrmel environment, or if his return would expose
him to sericus punishmeunt devriving him of his freedom.
If 2 person is forcibly removed from his home and sevarsted-
from his femily end vrohibited from returning, this is 2lso
an infringement of Article 8.

The majority opinion of the Comm1581on, that the
Convention does not protect individuals against deportation
inflicted as zn administrative measure without trisl .is,
in the view of the minority, unwerranted (1).

Briefly, the treatment to which Archbishop Mekarios
was subjected by the British authorities was as follows:
the Archbishop end  three other Greek Cypriots were zrrested
end imprisoned by order of the Governor of Cyprus; they
were then teken against their will from Cyprus to the
Seychnelles Islonds; there they were detained by order of

tie Governor of those islands. This factual situation
corresponds with the classicel definition of deportation -
as given in Articlile 17 of the rrench law of ©th September,
1835, referred to zhove. -

The fect thet the measures taken sgainst Makerios and
his three compenions were legslly in two phases, the first
being their expulsion from Cvprus in pursusnce of ‘
Regulation No, 7 of the "Emergency Powers Regulations, 1055,
Ho. 731" of the Governor of Cyprus, snd the second their
detention in the Seychelles Islands unider the "Politicel
Prisoners Detention Ordinance, 1¢56" of the Governor of
the Seychelles Islends, is of no more than formal
significance znd in no wey zffects the de facto situation
being seen &s & single whole since the Fovernnrs are both
in the service of the British Goveérmment which was
responsible for teking these steps. The Fforced expulsicn

(1) In the czse of Application No. 214/56, the Cormission
fouma that the right of an individusl to reside in his
national territory was not 2s such guarenteed by any
provision of the Convention. But the facts in thet
case were entirely different from those in the case of
Archbishop Makarios. The govrlicent wss not forcibly
expelled Trom his country, as was Archbishop iHMekerios;
he volunterily accepted an obligation to reside out of

- his country 2s 2 condition of his release fror
imprisonmeat, o relesse to which ke nad no legel right.
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of the Archbishop from Cyprus znd his detention in the
Seychelles Islands rust also be considered es one and the same
measure because the ordinance of the Governor of the Seychelles
Islands states expressly that it is to be arvlied only to
persons who have been deported from the- colony of Cyprus
(Section 3). The responsibility of the Britisk Governmment
for the detention of the Cypricts deported to the Seychelles
Islands zlso-emerges from the fzct that the Governor cannot
give effect to = detention order without the approval of
the Secretary of State in London., MKoreover, the British
Government itself regards the measures taken sgainst Makarios
as a single self-same szct. This is evident from the Note
Verbale sent by the British Government to the Secretary-
General of the Council. of Europe on 13th Avril, 1956, -
informing him of the expulsion of the Archbisheop from Cyprus
end his detention in the Seychelles Islands; in this Note the
British Government expressly referred to derogation from
Article 5. The Note contzins the fellowing passage:
"The United Kingdom Permanent Representative has
the honour to state thzt under legislation enzcted to .
,confer upon them powers for the purpose of bringing the
emergency to an end, the Govermnment of .the Colony of
Cyprus have exercised powers to deport persons from the
Colony of Cyprus to the Colony of Seychelles; and the
Government of the Colony of Seychelles have taen, end
t0 the extent strictly regquired by the exigencies of
the situation ere exercising powers to detain those
persons, which involve derogating in certain respects
from the obligetions imposed by Article 5 of the
Convention for the Protection of Human Rights and
fundzmentel Freedoms.

That the detention order of the Governor of the-
Seychelles Islands has since been revolred, whilst the deporta-
tion order of the Governcr of Cyprus is still in force, does
not affect the position thet the measures taken eszainst the
Archbishop form in fact end in law a single act; nor can it
alter the punitive nature of these measures 2g such. In
every system of c¢riwinel law in the werld there exists the
DOSalbllle of partislly revokinz certein penzlties without
thereby modifying the nature of the originesl sentence, a '
sentenceé which also includes that part of the penalty later
revoked,
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It i@ becsuse the measures teoken by the two Governors
against the Lrchbishop according to & pre-srranged plen and
on the sole responsibility of the British Government
constitute in fact gnd in lew e single zct that the
Commission cennot consider as outside its purview the
detention order mede by the Governor of the Seychelles
Islands.

And even if from a purely Tformel point of view the
_division into two phases is accepted, it is impossible to
disregard the forcible trznsfer =md bhenishment from the
islend which constitutes 2. violation of the right to
individusl freedom, the free choice of residence and
freedom of movement (Article 5) as well 2s a'violation of
the right to respect for private snd ferily life and the
home (Artlcle 8).

It onould moreover, be particulzrly noted that the
partlal revocatlon of a measure of restraint applied in
one =2nd the same act and without triel end which by its
very nature and in the light of the historical development
of legal institutions must be regarded 25 a punishment,
cannot efface the vioclztion of Article 6 of the Convention:
according to which every person has the right to e fair
hearing.

. In this connection we hold that grezt importence
should pe attached to the fzct that Regulation No. 7 of the
"Deporteiion Order™, far frowm envisoging any legal sction
against o mezsure of deportstiocn, does not even provide for
2n appeal througk edministretive cnsnnels to the "Advisory
Committee” or by eny other procedure. Contrary to vhat
may be noted with resard to the detention reguTablor, a
deportetion order lies solely within the discretion of the
Governor and is subjéct to nmo condition: the "Detention
Ordinance™ of the Governor of the Sefcnelles Islands
exprnsslj stipulztes (Section 10):
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"No writ of Habeas Corpus or other process calling
into gquestion the validity of any werrant issued under
this ordinence or the legality of the deportation or
detention or the bringing or sending to the Colony

of @ political prisoner or reising any othar metter
connected therewith, sha2ll issue, lie, be zllowed or
enterteined in 2zny Court in the Colony or shall hsve:

- any force or effect, HNo suit, =2ction or other process
based on or connected with the deportciion or detention
or .the bringing or sending to the Colony of = politiecl
prisoner shzll lie or be ollowed or entertained in any
Court in the Colony.™ ' )

Thus -every possibility of legcl control over messures .
of deportetion or detention is excluded. ' '
That Archbishop Maokerios hes no locel remedy against the
Deportetion Order of the Governor of Cyprus, azainst the
- Detention Order of the Governor of the Seychelles or egeinst
the enforcement of these orders 2lso implies 2 violztion of
Article 13 of the Convention, which lays down thzt every
person shall heve en effective remedy before 2 nationel
authority.

In view of this legal 2nd fzctual situztion we consider
that the Commission must recognise thest there hes been
violstion of Articles 5, 6, 8 end 13 of the Convention and
must proceed to enquire into the question whether the deporta-
tion and detention of Archbishoy Makerios notified by the
British Govermment constitute meazsures which, within the
meaning of Article 15, pzragreph 1, do not exceed the extent
strictly required by the exigencies of the situation.

In enquiring into this metter it should first and
foremost be determined whether the possession of the diary
of Colonel Grivas, the leader of EOKA, might not of itself -
have sufficed for the British Government to bring agsinst
Archbishop Makarios criminel proceedings which, according to
the United Xingdom Government's arguments might have led to
his conviction, 2nd whether the frct that no proceedings were
brought and thet in their stead the Archbishop was deported
and kept under detention was not accounted for by consideratims
of pure politicel expediency.

Having regerd to the frct that in the Soviet Union end
many of its satellite Stetes recourse is had on 2 large scale
to deportation without trizl, one must, politicel considerations
apart, have the gravest misgivings at the opinion thet the

./o
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Europecn Convention for the Protection of Human Rights and
Pundamentsl Freedoms contains no guarsntee against deporta-.
tion g8 prazctised in this case,

3%9. MM, DOMIMEDO gnd SZARPHEDINSSON stated at the 14th
Plenery Session of the Commission that if they hed not
participeted in the vote taken at the preceding session
they would heve supported the minority's opinion on this
point. '
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Chapter VII - ALIEGED VIOTATIONS OF ARTICLES 8, 9. 10
and 11 OF THb CONVENTION

340, This Chepter covers a2 number of measures complained of
by the Greek Government which, although they are not all
releted to each other, are grouped together here since both
parties, in their written and oral submissions, have dealt
with these measures as 2 whole, pariiculerly in so far

as the legsl arguments are concerned.

I. THE FiCTS ESTABLISHED BY THE COMMISSION
7

A. VWRITTEN SUBMISSIOHS

341, In its Application (Doc., A 37.955, page 10) of

7th May, 1956, its Memorial {Doc. A 28.657, pages 36-44) of
24th July, 1956, =2nd point 6 of its Supplementary

. Conclusions (Doc. A& 30.457, appended %o Doc. & 30.768) of
16th November, 1956, the Greek Government denounced verious
legislative measures enacted by the Cyprus =suthorities and
2lleged that these were contrary fto the provisions of
Articles 8, 9, 10 or 11 of the Convention. '

The meesures in question coricerned:
(2) Entry and sesrch of premises without warrant:
(b) Control aver burizls;

(¢) Censorship of correspondence, the press end
speechesy

(d) Ceusing diseffection;
(e) Tllegel strikes;

(f) Prohibition of pudblic processicns, meetings and
agssemblies;

(g) Closing of schools, znd
(h) Jemming of broadecosts,

342. The relevant legislation criticised by the Greek
Government wzs the following:
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(2) Entrv and search of premlses without werrant

Regulaulop 67 of "The Emergencv Towers (Public Sefety
end Order) Regulstions, 19557 enacted on 26th November, 1955,
the text of which is as follows:

(1) Any police officer or any member of Her
MCJesty s Nevel, Military or Air F‘orces or any person
authorlsed by the Governor to e2ct under this Regulstion
may without warrent end with or without assistance and
u51n¢ force 1f necessery -

(a) enter end search zny premises: oFr

(b} stop 2nd search eny vessel, vehicle, aircraflt
or individual whether in 2 public plzce or
not, if he suspects -

(i) that such premises, vessel, vehicle or
aircraft is being used or has recently
been used or is cbout o be used for any
purpose pregudﬂo'al to the maintenence
of lew and ordéers: .or -

(ii) that =ny evidgence of the commission of
en offence zgoinst these Regulztions or
eny Lew in force for the time being is
1ikely to be found on such premises,
- vessel, vehicle,aircr=ft, or individual
end may seize ery evidence so found
including such vesscl, vehiclée or aircraft.

(2) Wo womien shall be scerched except by a women."

(b) Control over buriﬁls

Regulhtlon 374 of "The Emergency Powers (Public Safety
end Order) (Amendnent No. 2) Regulations, 1056", inserted .on
14th Janueory, 1956 the text of which is as follpws:

”Voththstanding enything in these Regulations or
in any Law to the contrary contained, the Governor may,
if he is satisfied thet it would be in the interest of
internal security or of the meintenswce of public order
SO $t¢c do - -
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~

(2) direct thet the body of any person, who has
been killed, or has died of wounds received,
as 2 result of operzctions by Her Majesty's _
Forces or by the Police Force for the purpose
of suppressing disturbznces or of mainteining
public order, shall be buried, a2ccording to
the religicus rites of the community to
which such person belonged, in such manner,
2t such time and at such place as the
Governor may direct; '

(b) impose such restriciions as he may deem fit
~as to the time of the hurial of the body of
'ény person, not being a person referred to

in paersgraph (z) hereof, a2nd =s to the number
of persons attending the ceremony connected
1th such burial."

(c) Censorship of corresgpqdenc¢ the Dress and speeches

(i) Regulastion 21 of "The Emergency Powers (Publlc
Safety and Order) Regulations, 1955", enscted on
26th November, 1955, the text of which is =as
Follows:

"(1) Any person on boerd-s ship or zircrafi
which- enters or leaves the COIOﬁy (waich person
is hereinafter in this Regulztion referred to
s "the traveller") sh=ll, if required s0 to do
by the enpropriste officer -

(2) * declere whether or not he has with
him any postel pecket;

(b) produce such poetol packet which he has
with him,

and the appropriate officer mey search the traveller
and exesnine or search zny article which the
troveller hes with him for the purpose of
ascertaining vwhether he has with him eny postel
packet end the a2pprovriste officer snall have
power to seize and destroy any such pecet which,
in his opinion, may contain any metfer prejudicial
to public safety or public order.
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(2) The zppropriate officer may go on board any
ship or @ircraft in any port or airport in the Colony
and examine eny mail or postal packet therein which he
has reeson to believe thot it may contain any wmatter
prejudicial to public safety or public order a=d any
person having the charge or control of such mail or
packet shall, when required so to do by the appropriete
officer, produce such mail or packet for exemination
and the zppropriate officer skell have power tc seize
or destroy any. such meil or packet which, in his opinion,
may ccntain any metter prejudiciel to public safety

“.or public order.

(3) Without prejudice to the provisions of
Reguletion 20, the Assistent Postal Censor may examine
any meil arriving in the Colony in trensit for eny
other country and may seize ané destroy any postal
packet therein which, in his opinion, may contein eny
metter prejudicial to the public safety or public order.

(4)  Any person who fails to comply with any
requirement under this RBeguletion shell be guilty of an
offence against this Regulation and shell be liable,
on conviction, to the penglties provided for in .
Reguletion 7% of these Regulations.

(5) TFor the purposes of this Reguletion "eppropriste
officer™ mezns the Comptroller or any other person duly
‘euthorised by him in this behalf 2nd includes. the Chief
Communicetions Censor and an Assistent Postel Censor.”

This Reguletion was revoled on Sth August, 1957, By
"The Emergency Powers {Public Safety and Ordera, :
(Amendwent No. 4) Regulations, 19577. '

(ii) Zegulation 22 of "The Emergency Powers (Public
Sefety 2nd Order) Regulations, 1955", enzcted on
26th November, 1955, the +text of which is s
follows: '

" "(1) Without prejudice to the provisions of
Reguletion 29 exd subject to eny speciel directions by
the Governor, 2n Assistent Telegreph Oensor skz=ll have
the poweres following:

(2) control of the trensmission of any telegrenm
by any Telegraph Authority or Company;
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(b) power to examine every telegram sent or
received from zny plzce within or without
the Colony and 211 other powers relatlng to
any telegram; :

(¢) power to stor, eliminate zny portion of
deley or: alter any telegram,

{d) . power to destroy.any telegrem.

(2) For the purposes of this Reghlation "telegram"
-includes any telephonic messege or communicztion.

3 {3)  This:Regulation shell not apply to any
telegram sent or received by or on behalf of the
Governor or of Her Majesty's Naval, Military or Air
Forces.” '

: This ReguTatlon was revoked on 8th August 1057,
by "The Emergency Powers (Public Safety znd Order)
(Amendment No. 4 Regulatlnqs 157",

(iii) Regulatlon 23 of "The Emergency Powers (Publlc
Safety end Order) Regulations, 1955" enacted on
26th November, 1955, the text of which is as
follows:

"Subject to any specizl directions by the Governor
the Press 2nd Radio Censcr shall have the genersl
direction end control of‘censorship of 211 newspapers
and 21l public broadcasting services in the Colony
and shall have 211 the powers of zn Assistant Press
Censor and an Assistant Radio Censor."

On 31st October, 19556, this Regulstion was
revoked by "The “mergenc Powers (Public Sefety and
Order) (Amendment No. 13%'Regulations, 1956", and
replaced by the following:

"Subject to any special directicns by the Governor
a Press Censor and 2 Redio Censor shell have the
- general direction 2nd control of censorship of all
newspapers and a1l broadcasting services in the Colony

respectively and in the exercise of these functiens shall

be directly responsible to the Chief Press and Radio
Censor and they shall respectively heve all the powers
of an Assistent Press Censor and 2n Assistant Radio
Censor,"

a/o
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This Reguletion was revoked ov 8%th August, 1957,
by "The Emergency Powers (Public Safetv and Order)
(Amendmept No. 43 Regulations, 1957",

(iv) Regulatlon 24 of "The Emergency Powers (Public
Safety 2nd Order) Regulztions, 1955", enacted on
26th November, 1955, the text of which is ss
follows:

(1) Subject to sny specisl directions by the
Governor, an Assisitant Press Censor shall have the powers
following:

(2} to reguire the proprietor of any newspaper
- printed in the Colony or the person intending

to circulate in the Colony any newspaper
printed outside the Colonv to produce to him
for censorship any issve of such newspaper
before its publication or circulstion, =snd to
give such directions as to the publication or
the circulation thereof =s he may deem fit;

(b} tec suppress the circwlation of any issue of
any newspeper or 1lssue thereof.

(2) Any person who refuses or feils without
asonable cause to submit any issue of any newspaper

to -an Assistent Press Censor or neglects to carry out
or disobeys any lawful requirement, direction or order
of an Assistent Press Cemsor shall be guilty of an
.offence zgainst this Regu*ztion and shell be lisble on
conviction to the penalties provided for in Regulation 75
of these Regulstions.™ :

: Sub-paragraph (b) of naregraph (1) of this

Regulation was amended, on 12th Jenuary, 1956, by "The
Emergency Powers (Public Sefety and Order) (Amendment No. 1)
Reguletions, 1956", and repleced by the following:

"{(b) 1o suppress the circulation of any newspaper
or of any issue thereof.”

On 8th August, 1957, this Regulation wes revolked
by "The Emergency Powers (Public Safety end Order)
(Amendment No. 4) Regulations, 1957", amd replaced by
the following:
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(1) The Governor may by warrani under his hand
appoint one or more Preo- flenscrs and subject to any
special directicons by the Governor a Press Cersor
shall heve tne powers f3710w1ng?

s

{(z2) %o require any peraon intending to

circulate in the Colony eny newspaper printed
~outsice the Cclony to produce to him .for
censorsaip eny issue of suco newspaper before
its publicetion or circuletion, and to give
such directions ss to the publication or the
circulation thereof as he may deem fit;

(b) to suppress the circulation of anyrnewspaper
printed outside the Colony or of any issue
thereof,

(2} Any person who refuses cor Teils without
reasonable cause to submit any issue ¢of any newspaper
to a Press Censcor or neglects to ca2rry out or disobeys
any lewful requirement, direction or order of a Press
Censor sheall be guilty of a2n offence zgainst this
neguletion and shell be liahle cn conviction to the
penalties provided for in Regulztion 75 of these
Regulations."

(v) Regulation 25 of "The E “mergencv Powers (Public
Safety 2nd Order) Regulations, 1955, enacted on
26th November, 1555, thne text cf which is as
follows: ‘

(1) Subject o any special direciions by the
Governor, an Assiswuan® Radic Censor chall have power
to Tequire the person ir charge of any dbroadcasting
stetion in the Co ony o produce To nim for censorship
any item of any progremme T2 be brozdcssted and to give
such directions regarding any such items as he may
deem fit and o suppress the brosdezsiing of any item
of any progrzmme t0 be brcadcasted or give such
directions in rerstion theréve as ke may deem fit,

(2) Any person who wefuses or fails without
reasonable ccuse to sunnit any item of any broadcasting
progremme to 2n Aszisteont Hadio Censor or neglects to
cerry out or disopeys any lawiul requirement, direction
or crder of an Assigtznt Ralio Censor shall be guilty
of an offence 2gainst this Regulation and she2ll be
lieble cn conviction to the penalties nrovided for in
Regulation 75 ol these Heguletinng "

./.
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This Regulation was revoked on 8th August, 1957,
by "The Emergency Powers (Public Safety =2nd Order)
(Amendment Wo. 4) Regulations, 1057".

(vi) Regulation 41 of "The Emergency Powers (Public

Safety and Order) Regulations, 1955", enacted on
26th November, 1955, the text of which is as
follows:

"~ "(1) The Governor mey meke provision by Order
for preventing or restricting the publicetion in the
Colony of matters as to which he is satisfied thet
the publication, or, zs the cese mazy be, the unrestricted
publicaetion thereof would or might be prejudicial
to public safety or public order, ané an order under
this paragrzph may contain such incidentsl and supplementary
provisions as appear to the Covernor to be necessary or
expedient for the purposes of the Order (including
provisions for securing that.any such matters as
aforesaid shall, before publication, be submitted to
such authority or person a2s may be specified in the
Order).

(2) Wnere any person is convicted of an offence
against this Regulation by rezson of his having published
a newspaper, the Governor may by Order direct thst,
during such period cs may be specified in the Order, that
person shall not publish any newspaper in the Colony."

"{vii) Regulation 43 of "The Emergency Powers (Public

Safety and Order) Regulati-ns, 1955" enacted on
26th November, 1955, the text of which is as
follows:

"Any person who publishes eny report or statement
which is likely to csuse szlarm or despondence or he
prejudicial to the public safety, or the maintenance of
public order, shall be liable on ¢onviction to imprison—
ment for a term not exceeding one year or to 2 fine
not exceeding one hundred pounds or to both such
imprisonment snd fine."

Causing dicaffection

Regulation 58 of "The Emergency Powers (Public Safety

and Order)} Regulations, 1955", enacted om 26th November, 1955,
the text of which is as follows:

-/
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(b)

(c)
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"Any person who -

endeavours to seduce from their duty persons
engaged in the Colony in Her Majesty's Service
(civil or militery) or in the Cyprus Police

Force or =25 = Specizl Constable or in the
performace of =ny functicns in comnection with the
preservation of public szfety or the meintenance
of public order cr in the nmaoirntenance of supplies
or services essential o tihe life of the community
or to induce any person to do or omit to do :
enything in breach of his duty as. a person so
engaged; or o

endeavours to incite vpersons to abstain from

enrolling voluntarily in Her Hsjesty's Forces or

in the Cyprus Pclice Porce or as a Special
Constzble or endeavours to prejudice the training,
discipline, or =dministroticn of eny such forces;
or

with intent to contravene, or to 2id, abet,
counsel or procure 2z contravention of sub-
pvaragreph (a) or (b; of this sub-regulation has
in his possession or under his control eny
document of such 2 nature thet the dissemination
of copies thereof among. such persons s aforesaid
would conetitute such 2 contravention,

shall be guilty of an cfience a2nd shsil, on conviction,
be lizble 4¢ inp.isvidica. f07 a term not exceeding
seven yvears or te & fine not exceedinz five bkundred
pounds or to both sucn imprisonment =2nd fine."

(e} Illegal strikes

Regulation 61 of "The Emergency Powers (Public Safety
and Order) Regulations, 1955%, enacted on 26th November,
1955, the text of which is ss follows: '

15.510

"(1l) Any person who -~

(2) decleres, commernces or 2¢ts in furtherance
of an illegal strikes;. S :

(b) instigstes or incites any other person o

take pert in, or osherwise act in furtherance
of, an illegal strike;
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el

(c) =pplies any sum in furtherence or support of
an illegel strike,

shall be guilty of an offence znd shall be lieble on

conviction to imprisonment not exceeding six monihs or
to & fine not exceeding one hundred pounds or to both
such imprisonment anéd fine.

Wo prosecution shzll be instituted under this
Reguletion except by, or =2t the instance of, or with
the consent of, the Atvtorney-Generel.

(2) With a2 view to preventing worl being inter-
rupted by trade disputes, the Governor, or any person
duly authorised by him in thet behalf, may by Order make
provision -

{2) for esteblishing 2 tribunel for the settlement
of trade disputes, snd for regulating the
procedure of the tribunsal;

(b) for prohibiting, subject to the »rovisions
of the Order, =2 strike or lock-out in connection
with any trade dispute;

(¢) for regquiring employers to observe such terms
and conditions of employment as may be
.determined in accordance with the Order to

. be, or to be nct less Tfavourzble than, the
recognised terms ond cconditions

(d) for recording departures from eny rule,
practice or custom in respect of the employ-
ment, non-employment, conditions of employment,
kours of work or workirg conditions of any
persons;

(e) for any incidentel ond supplementzry matters
for which the Governor, or sny person duly
authorised by him in that behalf, thinks it
expedient for the purpese of the Order to
provide.

(3) In this Regulation -

"illegal strike" meens any strilke wiich hes any
object other than, or in addition to, the furthersnce of
o trade dispute, and which is calculated to, or may
entzil, herdship to the community;

.'/-
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"strike” meens the cessation of work by a body of
persons emplovea in any Ttrade or business scting in
combination, or & concerted refussl, or a refusal under
a common understending of any number of persons
exercising any profession or doing eny business to
continue to czrry on such profession or business;

"trade dispute" mezns any dispute between employers
and workmen, or between v iziencnd workmen, which is |
connected vith the employment or ncn-employment or
the terms of the employment, or with *the conditioms
of labour, of anyv person; I

"workmen"” mesns 2ll persons employed in
agriculture, trade or business whether or not in the
enployment of the employer with whom 2 trade dispute
arises.”

(f) Prohibition of public processions, meetings and
assenblies .

(i) Reguletlon 37 of "The Emergency Powers {Public
Safety and Order) Regulations, 1955" enacted on
26th November, 1955, the text of which is as
follows: ‘

"(1) The Commissioner of Zhe District may by
order prohibit the procession, meeting or assembly
of more then five persons, within eny town, village
or 2rea spec1f1ed in the order, without the previous
permission in wi.iviliyg soousd by the Commissioner of
the District who masy, in granting such permission,
impose such terms and conditions as he msy see fit:

Provided thet noth1n5 in *hws Regulietion contained
shall be deemed to aprly to -

(2) any persons who percefully preoceed, meet
or assemble together for performing their
ordinery religious cuiiess

(b) any persons who are members of the same
househeld cr who meet or sssemble together
in private houses for ordinary rociagl
intercourse;
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“(e) any persons who pezcefully meet or are
- .ogsembled - together for the purpose of carrying
on their occupation, profession, business or
trade, unless the Commissioner of the District
otherwise directs.

(2) The person or persons to whom-the permission
in writing of the Commissioner of the District is- issued
. under paregreph (1) hereof sholl be responsible for the
due shservance of 211 terms and-conditions imposed. by
such permission, and sh=1l, if se required, furnish
such security for their observence zs the Commissioner
of the District meoy direct.

(3) Any police officer may tzke such steps end use
force zs may be reasonably necesscry to ensure complience
with this Reguletion. :

(4)  In ony proceedings’ pgoinst any . person for an
offence age inst this Regulation the burden of nroving that
a perm1851ow has been graﬂted shcll 11e on such person,”

- This Regulcbloﬁ wzs revoked on 8th August, 1957, by
the Emergency Powers (Public Safety and Order) (Amendment
No. 4) Regulations, 1957.

(i1) The Assemblies, Meetings znd Processions ILaw,
Cap,. 44 (Proclemetion under Section 8 of
26th November, 1955), the text of which is es follows:

"Wherees by section 8 of the Assemblies, Meetings and
Processions Taw it is provided that the Governor may by
- Proclamation prohibhit generszlly the holding of any
assembly :as defined in section 2 of the aforesaid Law)
or mey prohibit thé holding of any essembly at eny
specified place or on any specified date or during any
snecified period or W1th1n any specified hours;

And wherees I deem it desireble 1o prohibit generally
the holdlno of any assembly (other than theztrical or
cinematograph performances§ within the Colony until
further notice;
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Now, therefore, in exercise of the powers vested

in me by the seid nection 8 of the Assenblies, Meetings
and Processions Law, I, the Governor, do by this
Proclametion prouibit generslly the holding of any
" assembly (othsr than theztriczl or cineratogranh
performances) within the Colony os from 27th November,
" 1655, until further notice.,"

(g) Closing of schools

. Sécfion_lSjof "Mhe Secondnry Zducctinsn Law" (Chopter. 205,
os omended ) of M~rch, 1954, the text of. whick is os follows:

B

"If it is shown to the sctisfrction of the

Governor th~t -

(2)

(b)
(¢)
(&)

(e)

the . governing body of 2 secondery school has
failed o7 neglected to comply with The require--
ments of the Director under the provisions of
section 1% of this Lew, znc¢ that the school is
being corducted in condi tions detrimental to

the hezlth of the teachers or purils:

a secondery school is being or has zecently been

- conducted in sn inefficient menner or in 2 manner

subversive to good government or sccizl order in
Cyprus: o

seditinus or disloyal teaching or ieaching other-
. wise c: 2 harmful character morzllr or socially is

being or has recently been imparted in a secondary

* school-

the schiool premises of a secondsry school are

- 'peing cor hsve recently been used for any seditious

PUrpose or any purnose subversive to good govern-
rent or sociel crder in Cyprusg

the information supplied by the governing body
to the. Director under the provisicns of sections 6,
7, or © of this Tew was false or misleading in

eny material perticular,

‘the Governor mey order the Director %+ strike such

seconcary school off the Register of Secondery Schools
and such school shell thereupon cesse to be registered
egna the certificete of registration issued in respect

of
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Frovided thet the Governor m=y, inetead of ordering”
the Director to strike such secondary school of T the
Register of Secondary Schools, impose such terms and
conditions as to its control, mcnagement znd conduct as .
“the circumstences of the case ney require and amy person
who eacts in contravention of, or feils to comply with any
such terms and conditions shall be gu’lty of en offence
and shall be 1lable to 2 fine not exceedlna fifty pounds."

343, As regards the iemming of GreeX brosdcasts, the Greek
Government alleged that the Cyprus zuthorities nad practised

~ The systemetic jemming of Radio Athens (lemoriel, rage 42),
Two annexes, both extracts from "The Times on jemming were

aprended to the Applicetion of 7th Mey 1’}50, (Doc. A 28.780,.

Appendices 1C4 snd 105/, ' L

344, The Greek Government quoted numer~us instences of the
application oI the above measures (aemorlal pages 28-43) but

added thet:

‘"thece aggravatiomsg were irrelevant to the literal
applicaticn of the zbove-mentioned provisions snd that

it seemed preferable not to include such documents. in

the present memorial, but to reserve them for the further
applicetion which the Greek Government intended to

submit in connection with certain tortures originslly
mentioned -in the preliminary enplicetion to these
proceedings and with cther similar incidents" (ibidem,

pages 38-39),

345. In its Counter lMemorial of 17th October, 1956, the
United Kingdom Government replied 2s follows:

() Entﬁx;end search opr;emises without warrant

While it was aedmitted thet this power existed, it was
denied that entry end search had ever been carried out by
unauthorised persons or thet there had been any cases of
violence (parzs. 113-115).

(b) Control over burizls

- It was submitted that this power was necessery as the
burtizl of personeg who had bheen impliceted in terrorist
activities had been found to be a eause of riotous assemblies.
Reference- wes made to the incident cited in the Greek

Memorial of 24th July, 1956 (pege 39) when there had been a
Jdisturbance at the burisl of 2 certzin Mouskns (peragraph 116);

/s
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(c) Censorship of onreépondence, the vress and speeches

The existence of the powers in question wes confirmed
but it was submitted that they hzd been exercised on very
few occizsions, The Counter lemorial stated thet telephone
commumications hed been restricted to & limited extent
during the four days imwediztely following the deportetion
of Archbishnop Makarios: that these temporery restrictions
extended to trunk telephone cells within Cyprus and that
telegrams from Cyprus to Greece were subject to censorship
(peras. 119 =nd 120);

(@) Causing disaffection
It was 2dmitted that this power existed (parsgresph 122):

(e) Tllegal strikes

It was admitted that the powers conferred by
Regulat1on 61 existed but that there had been very few
prosecutions on this count (paragraph 122);

(f) Prohibiticn of public processions, meetings and
assemblies

It wes admitted that the powers conferred by
Regulation 37 end Cap. 44 of the Assemblies, Meetings and
Processions lLew existed., The Counter Memorisl insisted on
the necessity of this messure and cited =2s exemple the
incident which had occurred on the night of 17th Septeumber,
1955, in hicosiz when z crowd of youths had begun to
demonstrate end in & matter »f minutes the demonstraztion
nad developed into 2 major riot in which the British
Institute had becn burned down.

Reference wes mede to the state of tension between
the Greek and Turkish Cypriot communities. It was pointed
out that care hsd been Ttaken not to interfere with the
freedom of religious wership. As regzards the use of fire-
arms, as to which the Greek Governmment in its Memorial of
24th July, 1956 (page £41) had mede 2 complaint, the United
Kingdom Govermment submitted thet firearms were used only
in the last resort in the control of rictous sssemblies and
then only cfter fair werning (peres. 123-128);
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(g) Closing of schools

It was esdmitted that 2 number of secondzry schools hed
been struck off the Register by the Govermor in tne
exercice of powesrs under Section 15 of "The Secondary
Educetion Law" {Chapter 20%) es amended by "The Secondpry
Educstion (Amendment) Law, 10547, enzcted in March of that
year The United Xingdom Government noted that the
Governing Sodies of & large number of secondary schools had
found 1t necessary to close these schools on their own
initiztive not only because of the complete collapse of
discipline, but alse becouse of the organisztion of the
pupils for purposes connected with the EOKA terrorist
movement and of their perticipation in illegel =zcts.’ The
exemple wes given of the incident on 14th December, 1955,
when a grernade thrown from DLimassol Gymnasium at a
Security petrol had wounded iwo merines, one of whom had
subsequently died,

It woces added that schools were now being re—onened
paras. 117 end 118); .

——

(h) The jemming of broadcaste

The facts alleged by the Greeck Government were admitted.
It wes submitted thet Athens Radic ned continuvously conducted
& campaign of propagenda znd a2buse designed to encourage
terrorist activities in suprort of the wunion of Cyprus with
Greece; it hed incited the population to =2c¢ts of disorder
and violence =2nd hed alsc broadcasted the contents of EOKA
proclamations end other unlewiul documerts. The United
Kingdom Government pointed out thet since Auvgust, 1954, it
had protested on more than twenty occzsions to the Greek
Government regerding the nrocremmes of Athens Redio which
it 2llezed wes under effective control of that Government.
The feilure of these protests had lefi the Cyprus Govermment
no alternetive but 1o resort with regret to the vractice of
jamming broszdcasts (peras. 127-131). Specirens of passoges
from the progremmes in ques,lon were gppended to the Counter
Memorisl (Annex XIX),

B. ORAL HEARTNGS FROM 14th TO 18th WCOVEMBER, 1956

Z246. Counsel for the Greek Government, at the hecring of

16th November, 1956, (a8iterncon) steted thot the facis
complained of were o series of emergency legislative measures
ond in 2ddition the abuse by the Governcr of his powers in
connection with the closing of schcols under the normel
legislation. The Greek Governmeat did not complain of thet
legislation (Doc A 30,768, page 136).

e
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347. The Chief Counsel for the United Kingdom Government,
at the hearing of 17tn November, 1956 (morning), did not
dispute the facts in so far as they concerned the
legislction but stated that there were otherwise questions
of fact which were of importance in th=t they brougikd "what
hed been done by the Cyprus Government within the greade of
necessity contemplated by the second pzragravhs of
Articles 8, .9, 10 emd 11." (Doc. A 30.768, pege 159), He
referred to the documents submittead in this respect by the
United Kingdom Government and to variocus incidents which
had tzken place in Cyprus. (Doc. A 30,768, pages 162-163
and 166-167).

Closingﬁof schools

348, As regerds the closing of schools, Counsel for the
Greek Government did not criticise the law in guestion but
complained of the sbuse of powers by the Governor in that
respect.

In this connection, the Greck Government alleged that
the follow1ng 1n01dents had taken pilszece:

- On 15th November, 14955, .the commercial college known
as the Samuel School, hzd been closed on the grounds
that the staff were no longer able to maintain
proper discipline {(Memorial, page 30);

- In December, 1955, four secondary schools had their
subsidies withdrawn, namely the Pzncyprian Lyceun
of Larnaca, the Gymmesium of Famegusta, the
Lefkoniko High School znd the Commeroldl Lyceum of

- Pedoulzs (ibidem, page 40);

— The Gymnasiums of Limassol, Nicosiez and Femegusta had
been closed, as well zs a number of elementary
schools, emounting by the end of February, 1956, to
150 scheools with 2 normal complement of more than
20,000 boys and girls (ibidem, page 40);

- Other schoole hed heen affected, for instance, in
May, 1955, the Pancyprian People‘s Lcademy for
Gitrls, ¥mown as the "Greek School® (ibidem, page 40).

349, Chief Counsel for the United Kingdom Govermment, in
his pleading on 17th November, 1956 {moming), referred to
cagsegs where pupils h=d atte cVed Security 1i‘orces and thrown
bombs frorw 2 school building, etc. {Doc. 4 30.768, pages 162-
163 and 166-167). He submitted that these facts justified
the measures enacted.

./o

15,510

-’



Jammingﬁbf'broadcests

350. As the quest?oq of jemming was not brought up again by
Coumsel fox the Greek rovefnmenu_ eand did not reappesr in the
Supplementary Conclusions oi the Greek Goverhmenht of

. 16th November, 1956, the Agent for the United Kingdom Govern-
ment, ot the heﬂrL;g of 17th Noveqber 1956 (moraing),

steted thot he presumed that the Greek Government did not
wish to press it (Doc. A 30.768, paze 143},

351, The Sub-Commission, at the hesring of 17th November, 1057,
put the fcllowing question to the Agﬂnt of the Greek
Goverqment-

"Jemming : Has the Greek Government zbendoned the
Cngpter of its liemorial which refers o the jamming

of the Athens Radio?" (Doc A 30.768, page 180).

352. Counsel for the Greek .Government, 2t the hearing of

18th November, 1956, repiied that with regerd to the Jjamming
of broadcosts, the Greek Government adhered to the complaints
it had made in its Memorial (Doc. A 30.768, page 186).

353, Chief Counsel for the United Kingdor Covernment, at
the hearing of 17th November, 1956 (mcrming), referred to
the Grivas diaries which showed that terrorism wes 2t +times
being actively suppoerted by outside radio broadczsts

(Doc. A 30,768, pages 161 znd 162).

354. Counsel for the Greek Govurnﬁent at the hesring of

18th Novenber, 1056—Tﬁo_“_ng) 5teTed thet the Agent for

the Greek Govermumeut was not prepcred to sey whether tre
quotations from Athens Radio broadcests given in Appendix XIX
of the United Xingdom Counter Memcrizl wers correct or not.
He subnitted, however, thet:

"although it was admitted thet the Athens Radioc ned
often ccmmented on events in Cyprus in terms fasvourable
to the Greek populeiion of tne izland, the Greek
Government had always declared thet the broadcesting
service was In the hands of an independent company,

end that the Ccvernment was no more respomsible for its
‘broadcasts than was tne Britisn Government for the
Cvprus broadcasts." (Doc. A 30.768, vage 183).
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IT. 7Tos LEGAL ARGUMENLS OF THP PARTTIES

The relevent Articles of the Conventlon

355. At the hearing before the Sub-Commission on

15th-18th November, 1956, the Agent for the United Kingdom
Government referred to the Greek Wemorisl of PATH July,
1956 (page 43 onwards) ané to the oral pleading of Counsel
for the Greek Government on 16th Noverber, 1¢56 (aftermoon)
in which the latter indicsated the Articles of the
Convention which the measures concerned were alleged to
have violeted, The Agent for the United Xingdom Government
then restzted the Greek Govermmeni's case s understood..

by him., This wes conflrmed by Cowisel for the Greek -
Government. :

356, The following list sets out the regulstions snd other
legislation as well as the relevant Artlcles of the -
Convention:

(a) Regulastion 67 - Article 8;

(b) Regulztion 37 (A) - Articles 8 and 10;

(c) Regulations 21  to 25, 41 =nd 43 - Article 10;
(d) Regulation 58 - Article 103

(e) Regulation 61 - Article 11;

(f) Regulations 37 and the Assemblies, Meetings and
Processions Law - Article 11:

(g) Section 15 of Secondery Education law - Article 9.

It should be noted thet, 2s regerds the closing of
schools, the Greek Government hzad originslly alleged the
violation of Article 2 of the Protocol which related 1o
the right of educstion. Since the United Kingdom Government
had not made a declaretion in accordance with Article 4
of the Protocol, me¥%ing Article 2 2pplicable in Cyprus,
Counsel for the Greek Government stzited thet he was entitled
to rely on Article 9 of the Convention which included the
right for everyone to manifest his religion or belief by
teaching (Doc. & 30.768, page 137).
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357. The Greek Government, in its Memoriel of 24%h July, 1956,
admitted that Articles 8, 6, 10 =2nd 11 contazined reservations
guthorising restrictions upon the exercise of the rights
guaranteed therein, but 1t cleimed thot the measures taken

by the Cyprus authorities went beyond those restrictions

and thzt the United Kingdom shoulé therefore have appropriztely
notified the Secretery-General of the Council of Europe in
accordenece with Artiecle 15 of the Convention. This had not
been done znd the illegality of the messures wes accordingly
established (Memorizl, page 44),

Z58. The United Kingdom-Government, in its Counter Wemorial
of 17%h October, 1956, replied, first, that if there had

been derogotion absence of notice would not render the
measures themselves illegel, and, secondly, relisnce was
placed on the provision of exception conteined in each of the
four Articles. With regard to these clauses, the Counter
Memoriel stated that the measures in question were:

"amply covered bv necessity in the interests of
nationcl security or public safety, for the nrevention
of disorder or crime, or for the protection of the rights
and freedoms of others, which are among the grounds
of cxception mentioned in the four Articles .... The
asures would have been necessary would have been
-Ju tified by the exceptions even if there hzd not been
an emergency within the meaning of Article 15 of the
Convention. There was, therefore, no derogation from
any of the four Articles end the fect that there wes
an emergency did not convert the measures into
derogetions and thereby give rise to 2n obligstion to
inform the Secretzry-General.”

359. Counsel for the Greek Government, a2t the hesring of
156th November, 1G56 {zfternocon), plesded thot, unlike-
Article 15 of the Convention, the provisions of exception
set forth in Articles 8-11 only covered such limitations
on the exercise of these rights as were gensrally accepted
in the normal course of events in a democratic society
(Doc. AT20.768, nages 138 end 135).

360. The Agent for the United Kingdom Government, 2t the
_same hearing cnallenged this interpretation znd subritted
that it weuld be guite unreasonsbie to expect a State to
weit until the life of the nation wss threatened before
taking wmeasures to maintain public safety in a2bnormal times.
He referred to the preparatory work on the Convention from

/e
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which he deduced thzt the provisions of exception set forth
in Articles 8-11 were not only intended to zpply in normel
times, since there was mention of "revelutionary intrigues,
cells to insurrection =nd violtence" (Doc. A& 30. 768

pages 150-153).

361, Counsel for the Greek Government, a2t the same hesring,
repeated his .argument that the restrictions in Articles 8«11
were "restrictions of a normesl cheracter”, sand challenged
the relevance of the pessages quoted by the Agent for the
United Kingdom Government from the preparatory work.

362. At the end of the hearing of 16th November, 1956, the
Greek Government subnitted its supplementary Conelu81ons
With respect to the measures to which this Chapter refers,
it requested the Commiszion:

ves ME. to declere thet Regulations (...) No. 67
concerning powers to enter and search premises,
No. 37 A on control of burisls, Nos. 21-25 and
41-4% setting up censorship, No. 58
introducing the offence of czusing disaffection,
No. 61, forbidding political strikes, No. 37
authorising the prohibition of meetings,
together with the use made of these provisions
by the Cyprus edministrative suthorities and

- the closing of secondary and primsry schools
imposed under ordinary legislation, contravene
Articles (...) 8-11 of the Convention,"

As to the United ¥ingcdomw CGovernment, it requested the
Commissicn, 2t the hezring of 17th November, 1956:

vee M2, to refuse to meke aﬁy of the declarations
: requeste? 'in psragraphs 3, 4, 5 znd 6 of those
conclusions.”

' (pages 139 end 142-143 of Doc, A. 30,768,
and page 2 of the Appendix to %he same Document).

ITT., OPINION OF THE COMMISSION

363. The Commission examined the legislstive measures referred
to in the complzint of the Greek Government znd took into
consider=ztion the ovinion which it hz2d previously =sdovpted,

by 10 votes agzinst 1 vote, thet & public emergency threatening
the life of ihe netion existed in Cyprus.

O/l
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It =2dopted the opinion, by 10 votes acainst 1 vote, that
the messures teken by the United Kingdom Government were
Justified Yor reesons of national security or public safety
as set out in parzgraph 2 of each of Articles 8, 9, 10 and 11.

364, ¥M. DOMINEDO end SKARPHEDTNSSON stated at the l4th
Session of the Gommission thet If they had participated in
the vote taken at the previous Session, they would have
supported the Commission's opinion on this point.

365, DISSENTING.OPINION BY M. EUSTATHIADES

I would refer to the opinion, which T have already
expounded at length that an emergency threstening "the life
of the nrtion" within the meaning of Article 15 of the
Convention cannot be showm to exist in Cyprus. But this
opinion is without prejudice %o the existerice or otherwise
of circumstances provided for in the second parzgrarvhs of
Articles 8, 9, 10 ard 11, wrnich cover situations clearly
distinct from e public emergency threstening the life of the
nation within the meszning of Article 15 and which ipso
facto authorise only restrictions to the rights protected

ese Articles and not derogations, such as zre prescribved
by Article 15, Thus if the British Government had introduced
only "restrictions" or "conditions™ affecting the full enjoy-
ment of the rights protected by Articles 8, 3, 10 and 11,
the measurcs tzken would be justified by the reguirements
of "security', "safety" and "public order". It does not-
appear, however, that the measures concerned cen all be
justified by the second pzragrarhs of Articles 3 to 11,
because they are not simply restrictions or conditions
affecting the enjoyment of the rights protected by Articles 8
to 11 such es are customarily encountered "in a2 democratic
society" - the criterion z2dopted by the second paragraphs of
. those Articles, placing 2 1limit on. the restricticns suthorised,

The measures in question comply with neither that criterion
nor that. limit.

Thus, 1f we accept the interpretation placed on ﬁrtlcle 9
of the Convention by the Greek Governnment, we zre bound to
consider closures of schools, in view of their extent, frequency
and duretion, as measures exceeding +the liwmits of parsgreph 2
(e.g. the closing for sbout two years of the Paphos Commercial
School, for wnich, cf., the stetement by M. Imilisnides “to
the Investigetion Farty in Cyprus)}. And sbove 211 I consider
thet the right of search without werrant, conferred on 211
members of the Army, Wavy and Air Force amounts to the
suppression, not just the "restriction”, of everynome's right
to "respect for his vprivete end family 1ife end his home" in
eccordance with Article 8,

o/
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Chapter VIII. DESTRUC“IOP OF BUILDINGS AND PLANTATIONS
- CONSIDERED AS & COLLECTIVE PUNISHMENT :

I, ©THE FPACTS ESTABLISHED BY THE COMIIISSION

366, Under the heading "occupaticn or destruction of
buildings or plantations®, the Greek Government's memorial
of 24th July, 1956, complained that the destruction of
buildings or planteti-ns appezred to heve been ordered as .
a2 collective punishment, zlthough Order No. 732 makes no
prov1;1on for such measures (Greek Memorial, Doc. & 28.657,
p. 21

The following cases were cited:

(2) At Xalopsida, in April, 1956, three proverties
were seized and demolished. Appendlx 21 of the memorial .
containeg an article from the "Cyprus Mail" of 14th April,
1956, where 1t is stzted: ... "in addition to the fine,
three properties abutting on the road were ordered to be
seized and demolished to prevent thern being used again for
similar action ... ".

(b) At Pedoulas 142 cherry trees in blossom were cut
down. A copy of a letfer dested 1st May, 19%6, from
André Loizos to the Greek Consul-General in Cyprus, appears
in Appendix 40 of the Greek Memorizl. The letter states
that the British Authorities "cut dovm 142 cherry trees in
bloom belonging to poor peasants ... and worth more than
£10,000. The ressomn given for cutting down the trees was
that bembs had been thrown at English wmilitary cars on
19th April lest by unknovm persons in a 8fstrict some
distance from cur village". :

(c) In the Pemagustz arsz, 10,000 orange trees were
cut down and a number of groves were levelled to the ground
with bulldozers. Appendices 41 to 45 of the Memorial refer
to this case: the "Cyprus Ma2il" of 27th May, 1056, revorts
thet a2 committee of five representetives of the Orange
Growers at Famagusta protested to the Assistant Commissioner
against the cutting of the orznge trees gnd demonlishing
of walls surrounding tkz oranzge groves, s=nd thst the Assistant
Commissioner hed sazid that he would try, &8s far as posszible
to mininise the damege coused to orange groves. He had
told the Committee +nnt what had teen done was for the
protection of the lives of members of the Security Forces.

/s
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He ﬂsked them to submit their cleims for any demage csused,
so thet they might be considered by the Commissioner. "The
Times" newspaper of 2nd June, 1956, cnnounced that "Army '
bulldozers levelled sectors of en orenge grove linivg one of
the mejor military roads nesr the scene of Wed%esdev s boub
attack, end there z2re plans to level 211 oranze groves
adjoining the roac¢®, DPhotographs of the orange groves were
produced (Appendices 43 to 45) :

(d) During a search casrried out in Nicosiz cemetery,
79 crosses a2re z2lleged to have been broken =2nd the tomb of
the Patriot Mouskos (1) to have been damaged., Appendix 46
conteins e protest from Bishop Anthiwos of Kitium which
appeared 1n the newspaper "Ethnos' on 29th dune, 1956,
Appendix 47 reproduces the official comrunigué published on
28th.June, 1956, setting forth the reasons why the Greek
cemetery wes roided. The cormuniqué states that the cross
on Mouskos! tomb wes accidentelly brcken .end that damage
was 2lso caused by negligence to thres other tombstones.
A British priest 2nd an Orthodox priest were present during
the seerch, which resulted in the discovery of 51 caritridges.
The Government of Cyprus, stated the oommuniqué would
repailr the damage done to the tombstornec Photographs of
the site were produced (Appendices 48 +o 50)

367 . In its Counter-Memorial of 17th Jctober, 10856,

(Doc. 4 30.235) the United Kingdom Government clasimed that the
authority for the occupstion, regquisiticn z2nd destruction

of proverty 1s contained in Reguleticns 44 =znd 45 of the
"Emer-;ency Powers (Public Szfety ond Order) Regulations,
1955 - o. 721", Such mezcures mayv be taken "in the

interest of public safety end order" z2nd "for maintaining
supplies end services essentisl to ths life of the cormunity".

FMurthermore, Regulation 46 provided for payment nf
compensation. In fact, compenssaticn to the itotal value of
the property was offered to the injurzd parties end wes in
most cases ecceoted

Although, according to the British Government, it wes
superfluous to exsmine the facts, it.a3zs stoted in the
Counter-lemorial the* in the three cszses at Kelopsids,
Pedoulas cnd Pemaguste, mentioned in the Greek Memorial, "the
action wes taken in order to neutrelise sites which had been
used persistently as ambush positions from which attacks hed
been lzunched on the Security Forces" - :

o/

(1) The United Kingdom Governrent colles Mouslkos a
"terrorist™.
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Finelly, with regerd to the search cerried cut in the
Nicosia cemetery, the British “overnment stated that the
Cyprios euthorltlea had long suspected that arms and
emrunition were being hidden there. The seerch, which took
place in the presence of the Orthodox priest in charge,
led to the 'discovery of ampunition in graves, including
that of liouskos. fen :

The British Government further asserted thet only
three crosses were broken, and not 79, es alleged by the
Greek Government, znd that the Cyprus zuthorities had
undertaken to repzir them.

368. At the sitting of the Sub-Commission on 15th November,
1956, one of the Greek Government's Counsel maintazined that,
apart from cases under Regulation No. 732, "collective
penalties ~ measures to punish 2 whole communlty - had been
applied: we refer to the curfew and to the description

of buildings end plantetions”. (Doc. & 30.768, p. 71).
With regard to the lattsr measure, the Counsel for the
Greek Government stated thst he had nothi ng to add to

whzt had been sazid in the Greek Memorial. He asked the
Sub-Cormission to examine the photogrsphs produced, which
showed thet "these are fruit trees with quite slender -
trunks; their foliasge does not recch to the ground and
they cannot for one moment be supposed to have afforded
concealment to an attscker'". According to Counsel for the’
Greek Government, "the destruction of these orchards was
intended-as a collectlve persecution”. (Doc. 4 30.768,

pc 77)' ] : -

369. One of the United Kingdom Goverrnment's Counsel, at the
hearing on 16th November, 1056, stated =2s follows:
(Doc. & 20.708, p. 94) '

"My lezrned opponent asked you to look at certain
photographs they have: +they =re of some destroyed
plantations near Famagusta in the Greek annexes 43,
44 2nd 45 gnd he was saying, in effect, this cannot
have been g destruction of plantations bona fide
for the maintenance of order purposes. "dust Look
at these little trees! They would not conceal a
terrorist"”. Thet is the form of the factual argument.
Well, I daressy the Sub-Coumission heve personal
experience of how men cen hide themselves in the
circumstances of war, and I dazresey if they hsve
knowledge of Cyprus, they would expect an orange
grove to have a wind-shield hedge 2round it. so

15.510
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thet the fact that the lecves do not come low to the
ground is rieither here nor there. But the short
answer to thst point is, Sir, thzt those particular
orange groves were used s ambushes for repeated attacks
rnd by the time they hod been destroyed, they had been
used for attacks which had involved the death of nine
people and the wounding of fifty-three veople, end I am
only teking illustrations, Sir, to indicate how I would
submit that a2 serious enquiry into focis would have to
be entered upon before you coulid reach a conclusion.

II. IDGAL ARSUMENTS OF THE PARTIES

370. The Greek Government's Application contains no complaints
of the "occupation and destruction of buildings or plantztions".
This couplaint wes first raised in the Greek Memorisl, after
the Commiesion hod declared the zpplication admissible. The
United Kingdom Government, however, raised no objection as-

to the adzmissibility of the comvleint.

It should elso be emphesized that discussion of this
matter is outside: the scope of Regulstion No. 732, 1955,
on collective punishment, which was revoked on 19th December,
1956, "{cf. chapter IV above).

Lastly, it should be noted thet this guestion is quite
distinct from that reised by the Greek Government with
regard to the amendment of 4th February, 1957, which will
be dealt with in the chapter on legisleation introduced since
the Greek suplication was lodged (cf. chopter IX below).

%371. As stated ebove, the Greek Government hos claimed that
the measures which it criticises were, In fzct, collective

punishnentes, although therewns no provision for them under
Order Wo. 732.

According to the Greek Memorisl, "there has been 2
"growing tendency on the part of the British authorities to
destroy, under z pretext of security, buildings znd planta-~
tions In the neighbourhood of places where ettacks have
taken place ..." (pages 10-20). This general practice, it
was claimed, constituted an abuse. The Greek Govermment,.
therefore, desglt with the guesticn together with that
releting to another abuse, the curfew (ef. chapter V zbove).

LA
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372, The British Government, for 1ts part, stated in its
Counter-Menorial (paras. 76 and 79) that this wes a

netter relating to rights of property, which fell entirely
outside the scope of the Convention. Although the Greek-
Government had attempted to bring it within the Convention
by elleging thet the neasures taken were 2 collective
punishment, the British Govermment claimed thszt none of the
neasures tekern by virtue of the above-mentioned Regulstions:
were in ery sense collective punishments and that the
examples given were irrelevant to sny possible breasch of

the Convention. . . - . &

37%. In its conclusions of 1&6th Wovember, 1956 the Greek
Governmevt ‘Trequested The Commission:

eee'5. 1o declare contrary to the seaid prOV131ons
' the imposition of a curfew and- the

destruction of buildings or plantations,
measures which, although tzken unfer powers
conferred by other regulstions, sre in effect
forms of collective punlshment, megns of
pressure, ete., ...:" (Doc. & 30.768, p. 139 and
p. 2 of Appendix)

In its turn, the United Kingdom Government, at the .
hearipg_on 17th November, 1956, requested the Commission:

ees'2. To refuse to meke sny of the declarations
requested in paragraphs 3, 4, 5 and 6 of those
conclusions" (Doc. A. 30.768, p. 143).

ITI. SITUATION AS AT 15th MARCH, 1958 .

374. Regulations 44/46 of the "Emergency Powers (Public
Safety and Order) Regulations ~ 1955 - ﬂo. 731" a2re still
1n fOI‘CG. ] . « U

IV. OPINION OF THE COMMISSION

375. The Comrmission, by ten votes tc one, adopted the
following opinion:

- The Commission does not regard the incidents mentioned
by the Greek Govermment =25 constituting collective \
punishment. It accepts the British Government's submission
that the plantetions were destroyed for purposes of security.
While agreeing thet this destruction infiicted considerable
losses on the populotion, the Commission notes thoat the
injured parties received, or cculd opply for, compensation.

./.
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With regord to destruction at the Nicosia cemetery, the

- Cormission's view is that the discovery of munitions in the
greves was of itself sufficient justificetion for ovening them.
There is some dispute over the number of graves actually

- demeged, but again the euthorities have repaired the broken
crosses and the dazmaged gravestones. - '

In conclusicn, the Commission considers that, quite zpart
from the question whether some isolzted abuses might have
been committed - which has not been proved and which in any
event does not for pert of the Greek Government's case -
there could be no question of widespresd abusive przctice,
also in view of the limited number of the facts compleined of.

Tne Commissicn finds, moreover, that since the Protocol
to the Convention has not been extended to Cyprus the
British Government cemnot be accused of any violation of the
right of property which is 1laid down in Article 1 of thet
Protocol.

376. MM. DOMINEDC end SKARPHEDINSSON stoted 2t the 1l4th
Session of the Commissionm that if they had participsted in
the vote taken at the previous Session, they would heve
supported the Commission's opinion on this point.

DISSENTING OPINION BY M, EUSTATHIADES

377. The finding of the majority that the Protocol to the
Convention has not been extended to the Island of Cyprus,

while correct in itself, is not decisive in the present
instence. The implied conclusion thzt the Commission cannot
accuse the British Government of any violation of the

rignt to property recognised by Article 1 of thet Protocol,
does not affect the Greek Government's request, which, in

the last znz2lysis, is besed not on the Protocol but on the
Convention itself. DPursuant to the latter it is the Commission's
duty to give its opinion whether the destruction in question,
while outside the scope of Order No. 732 of 1955, on collective
punishment (revoked on 19th December, 1956), is nonetheless

a collective punishment prohibited by the Convention, both
under Article 3 and under the reservetion concerning respect
for "other obligzations under international law! in Article 15,

Having said this, I do not think that it would be

relevent in the present instance to find thet, because no
genersl practice constituting an sbuse exists, therefore
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there have been no individuzl cases of 2buse. The question
at issue is whether, in cases of the destruction of-
buildings 2nd plantetions near the scene of azttacks ~ the
cases complzined of by the Greek Government - the British
authorities heve not gone beyond the requirements of
security, thus showing thet they have been using. such
neasures for purposes of collective persecutinom. In this
connection, in view of the circumstances mentioned by both
sides, I hesitate to say that security reessons had no

connection .with the action taken by the British authorities.

On the other hand, in view of the seme circumstances, it
does not seem to me to be esteblished that the destruction
in question was exclusively in the interests of security.

15.510
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Chepter IX. IEGISLATIVE MEASURES REFERRED TC BY THE GREEX
GOVERNMENT AND BiACTED 1N CYDPRUS APTER TEE
TODCING OF TAE arr LICATIOR

I. THE FPACTS ESTABLISHED BY THE COMMISSION

378. The new legisletion concerned is as follows:

. The Epergency Powers (Public Safety and Order)
Regulations of 26th Novenber, 1955:

Regulation No. 39 (A) as enzcted by Amendment No., 1 of
4th rebruary, 1057 (see Doc. DH/Misc (58) 4, page 39);

Regulation No, 52 (25 =nended by Amendment No, 16 of
Z22nd November, 1956,- Anendment No. 2 of 28th February,
1957, Amendment No. 3 of 4th April, 19657,

Amendment No. 5 of 11th September, 1957, z2nd Amend-
ment No. 1 of 4th May, 1953) (ibidenm, page 51);

Regulation No, 52 (4) (s zmended by Amendment No. 3
of 4th April, 1957, Amendnent No. 5 of 1llth September,
1957, end Anendment No. 1 of 4th May, 1958) (ibidem,
page 54); -

Regulation No. 53 (a2s amended by Amendment No., 16 of
22nd- Novewmber, 1956, Amendment No., 3 of 4th April,
1957) (ibider, page 55);

Regulation No., 53 (4) (28 amended by Amendment No, 16
of 2¢nd November, 1956, Amendment Mo, 2 of

28th February, 1957, Amendment No., 3 of 4th April, 1857;
revoked by Amendment No. 4 of 8%h August, 1957)

(ibiden, pege 57);

(@)Y

Reguletion Wo. 53 (B) (s amended by Amendment No., 1
of 22nd November, 1956, =nd Amendment No. 3 of
4th April, 19657) (ibidem, page 61);

The Emergency Powsrs (Amendment of the Criminel Code )
Regulations, 19%6, of 21st Tovember, 1956 (ibidem,

page 1033

The Emergency Powers (Public Officers' Protection}
Reguletions, L1956, of Z41th November, 1055, (as amended
by an Amendment of ls% March, 1957) (ibider, page 109);

The Erergency Powers (Control of Sale 2nd Circulation .
Tublicaticns) Regulations, 1056, of 25rd November, 1956,
os anoended by an Ancendount of 2lst Decenber 1956 ond ‘
rovoked by ar Order of 4th April, 1957) (ibidem, pege 104).

o/
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These texis of the 1aws concerned 2re not in dispute
between the parties.:

'II. THE LEGAT ARGUMENT OF THE PARTIES

37%. Two questions heave ooourred in respect. of such
legislative messures:

(i) whether representations by the Greek Government
concerning such mezsures Should be included in
the present Apvnlicetion and, if so, =~ °

(ii) whether these measures constlthted 2 viclation
of the Convention. .

380, As regerds (i), the Agent of the United Kingdom
Government, in e letter of 20th Merch, 1957, steted thst,
without prejudice to the spplication of the Rules of
Procedure in future cases and to the due vresentztion of
relevant legal erguments, his Government did not.wish to
object to the consideration of new regulations by the Sub-
Commission. This declaration of waiver by the United
Kingdom Government was noted in the Decisien of the Sub-
Commission of 29th March, 1957, which 1=z2id down the time-
limits for the Parties to subnit pleadings concerning (ii).

The United Kingdom Agent 2lso agreed to “eep the
Secretary-General informed of any new legislastion which was
brought into force by the Government in Cyprus or of any
modificetions to the existing legislstion.

The United Kingdom Government wes not, however, prepared
to give an undertaklng, os proposed by the Sub-Commission,
not to introduce in the futurs legislotion of 2 nore
repressive nature then the existing legislztion. The United
Kingdom Agent explained that such an undertsking was not
possible in practice =2s the question of its repressive
neture must always be 2 subjective one znd, secondly, his
Government would not be prepared to give any undertaking
which might tie its hends as to the messures necessary to
deal with the terrorist sctivities in Cyprus.

381. As to (ii) the submissions by the Perties and the
opinion of the Commission were 2s follows:

The Emergency Powers (Public Szfetv and Order) nguletlons
of Zoth November, 1955

IIT. Regulation No. 32 (4)

382, (&) At the orsl hesring on onad /3ra July, 1957, the
Greek Agent submitted that this Reguletion, which provided
Tor the Torfeiture 2nd even destruction of e building,

t/l
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constituted 2 penalty 2nd wes therefore contrary to
Lrticle 6 of the Convention which provided that = penalty
cen only be inposed after a proper trial. The dempolition
of 2 building end its contents was nmore then a security
mecsure. (See also Greek Hemorial of 27th May, 1957,
Doc. A 34,455, at paragraphs 11 and 12).

Further, the Order made for the zpplication of this
Reguilation was enacted on 5th Febru=ry, 1957, to justify
one particular measure which was tz2ken on 25th Februsry
in respect of zcts of terrorism committed before
. 4th February, 1957. This constituted therefore & breach

of Article 7, peragrsph 1, of the Convention, ‘

(b) The United Kingdom Agent submitted 2 Counter-Memorial
on 24th June, 1957, to the eiffect that the Greek subnrission
wzs not only ill-founded but also formally inadmissible.

It wes inadmissible beczuse the ¢nly relevant provision

was Article 1 of the Protocol to the Convention which did
not apply to Cyprus. Moreover, the mere existeunce of =
power to order forfeiture or destruction of property could
not in itself be 2 violotion of the Convention. This
Regulation was 2 security measure reguired for the protection
of public safety and order znd had in fect been zppiied in
only one cazse, namely by Order of 5th February, 1957.

(c) A%t the oral hearing oxn 2nd/3r¢ July, 1057, the United
Kingdon Agent further submitted that there was no guestion
of the provision of & retrosctive penalty which might be,
as alleged, 2 violation of Article 7, parsgraph 1. Regula~
tion No. 39 (A) did not proviée for a penslty and the
question of retroactivity couléd not therefore arise,

CPINION OF THE COMMISSION

(d) The Commission considered the question whether. this
Regulation ponstituted 2 punitive measure znd wes . thereby
a violetion of Article 6 of the Convention or whether iz
was solely to be regarded 2s a possible violestion of the
Protocol (Article 1) .to the Conventiom.

The Commission was of the unarimous ovinion that this
Regulation wzs a security mnezsure and not 2 punitive
measure and did not therefore constitute 2 vioclaetion of
'the Convention. -The Commission noted that the Protocol had
not been extended to Cyprus.

. '/n
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383%, MM. DOMINEDD znd SKARPHEDINSSON steted 2t the 14th
Session of the Commission thet ii they had particivated in
the vote ta%en at the previous Session, they would have
supported the Commission's opinicn on this point.

IV. Regulations Nos. 52, 52 (A), 53, 53 (&) and 53 (B)

384. The Greek AgZent submitted & Memorial on 27th Mey, 1957,
(Doc. A 34,255, at paragravhs 7 to 10 a2nd 13 to 16) .to the
effect that:

(1) Amendment No. 16 was intended first to mzke the
dezth perielty obligatery in all cases where a
person .was found to be carrying arms without

“:lawful excuse (Reguletion 52 (¢)) or even where
the accused was found to be in the company of
snother person who wes carrying or had in his.
possessicn prohibited erms, provided the
circumstences geve reessonable grounds for the
presunntion that the zccused intended to, or
was zbout to commit, or had recently committed
an offence (Regulation 53 (&) (1))s

(ii) The Regulations laid down &s & crime punishable
with imprisonment for life or for a lesser term
the mere fect of being found in +the comwvany of
another person carrying prohibited arms, even

- if there wes no indication as tc the participa~
tion of the accused in pest, present or future
punishable acts, as the mere fzct of accompanying
such person gave grounds for the presumption .
until the contrzry was proved (Regulastion 53 (4)
(2) end (3)).

(iii) The sbove provisions were = violation of Article 6,
paragraph 2, according to which "everyone
charged with 2 criminal offence shall be found
innmocent until proved guilty eccording to law".
It was submitted that the terms of this Article
were cle=srly incompatible with the convictions
based upon mere probability of criminal intention;
and, even more so, with the placing upon the
accused of the burden of proving his good feaith,
that is to say, that ne did not kmow that his
companion wes csrrying 2rms as alleged.
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(iv)

15.510

If the United Kingdom Agent should submit that
such a violation of Article 6 of the Convention
was covered by 2 notificstion of derogation
which the United Kingdom Government made or
could hove mnde under Article 15, the Greek
Government would subnit thet this option of
derogetion was limited by the condition thet
it skeould not be at varisnce with other
obligetions arising under international law.
The principle thet everyone charged with a
criminel offence should be presumed innocent
was part of the genersl principles of low
recognised by civilised States.

Amendment No. 3 relexed in some respects the
principal reguletions but meinteined the desth
penalty for any person convicted of carrying
firearns. It =2lso permitted the sentencing to
imprisonment for 10 years of any person who
consorted with or wes found in the company of
another person who wos cz2rrying a firearm on
the sole presumption that he was aware of the
cirounmstances alleged (Regulstion 53 (&) (2}).
Furthermore, even the imposition of milder
sentences wes affected by 2 provision which
denied the accused the benefit of such leniency
where any informetion for the offence with which
he was charged heod heen signed hefore 4th April,
1957,

It was submitted that this option given to the
judges of irposing upon an accused 2 heevier
penalty than thot which was, epplicable at the
time of the judgment wss a violation of Article 7,
paragraph 1, of the Convention. This Article,
which expressly provided that no heavier penalty
may be imposed then that provided for et the time
when the offence concerned wes committed,
inplicitly confirmed the rule followed in
civiliged countries of gronting immedistely to
211 accused the benefit of milder sentences laid
down in subsequent legislation. (See zlso

record of orsl hearing of 2nd/3rd July, 1957,
Doc. A 35.254, pzges 16 to 18).



(vi) The carrying of arms and, g fortiori, the possession’
of arms were regerded s major crimes punishable by
death because of the presumption of participation
in criminal attempts or crimes agasinst persens or of
‘2 bresch of the peasce. Such presunption of criminal
intent was against the principle of presumed innocence.
The "reasonable presumption” mentioned in
Amendment No. 3 had the effect that a court would
require something less then proof. Amendment No., 3
should in this respect be censured zs being a
violation of Article -6, paragreph 2, of the
Convention (ses Doc. 4 35.254 at page 20).

385, At the oral hearing of the Parties before the Commission
on 2nd/3rd July, 1957, the Greek Agent referred to the
submission by the United Kingdom Government that Amendment No. 3
which set out 2 consolidated text of Regulations 52, 53 (4)
and 53 (B) was the texi in force and accordingly the only
text which the Commission or Sub-Commission should considers;

. that further, the 1356 Amendments could not be considered
either in their original form or in the version adopted in
FPebruary 1957. The Greek Agent submitted th=st his Government
was justified in esking the Sub~Commission to rule whether
certain Orders were proper both a2s they existed a2t a given
time =znd zs subsequently smended. He further submitted that
it was the Regulations as such that should be considered end
not the question of their application (Doc. 4 35.254 2t

pages 11 and 12).

386. The United Kingdom Agent submitted a Counter-Memorial
on 24th June, 1957, (2t peragraphs 7 tc 15) to the effect
that: ‘

(i) Amendment No. 3 contained certasin-relaxstions
in the penzlties of the crimes concerned and
set out 2 consolideted text of EHeguletions 52,
53, 53 (&) 2nd 53 (B) of .the principal
Regulations. This wes the text which was now N
in force in Cyprus znd wes therefore the only
text with which the Commission of Human Rights
should be concerned,

£

(ii) The allegations made by the Greek Government in
respect of the previous Amendments should not,
therefore, be considered by the Commission.
Alternetively, they did not constitute violations
of Article 6, paragrzph 2, =s alleged ('"Everyone

/s
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charged with 2 crimincl offence shall be
-presuned. innocent until proved guilty according
- i=to-law" ). There wes no guestion in these
- .Regulations of the accused being presumed
-guilty of the offence with which he was charged.
The prosecution would, for exampie, in ceses
.under Regulation 53 (4) (1) have to prove that
- the eccused wes consorting with, or was found
in the company of. another vperson and that such
other person had in his possession, or under nis
control, firesrms, etc. The prosecution would
further hoave to prove tne circumsiences which
roised 2 reasonoble presumntion that the
accused intended, cr was asbout to act, or had
recently. acted with enether person in a2 manner
prejudicial to public safety or the maintenance
of public -order.

(i1ii) The burden of proof of offences under

- Regulation 53 (4) (1), (2) and (3) in each case
rested on the prosecution. 4 certain knowledge
orr the part of the sccused could be proved by
evidence of "circumsicnces which raise a re=zsonable
presumption” of mowledge, but the burden of
proving such circumstances was on the prosecution

~and not- on the accused, T

(iv) There had been no prosecutions under
Reguletions 53 (4) (2) or (3) 25 enzcted by
Amendment No. 3, 1957, 2nd only two prosecutions
under Regulation-53 (&) (1). The nere
. existence of a measure without any instance of
-its aprlicetion could not interfere with the
rights of the individuel. -

%87. At the orzl hearing of the Pesrties before the Combission
on 2nd/3rd July, 1957, the United Kingdom Agent further
submitted thst, 2s to the ellegation that Amendment No. 3
constituted a breach of Article 7, vperagraph 2, of the
Convention, there was no gencresl princirle that relaxations
in penslities should be applied retroactively. On the
contrary, it was conwmon practice, e.g. the Homicide Act of
1657, thet reduced peunaliies should only be applied to
offences comnitted z2fter the passing of the law concermed.
Article 7, pzragraph 1, of the Conventisn stated "nor

shall o hesvier pen=2lty be imposed thon the one which wes
applicable =t the time the criminal offence was committed®.

-/.
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The essentizl date wes the dete of the commission of the
offence and the provision was concerned with stopping the
inposition of heavier penaltieg 2nd not with the provision
of lighter penelties. In any event where 2n information
hed been laid before 4th April, 1957, it had in every case
been withdrawn and 2 new informstiom laid subsequently

The Regulation could not therefore be 2 breach of Article 7,
paragraph 1. (See also the United Xingdom Counter-Memorizsl
of 24th June, 1957, at paragracvh 15).

OPINION OF THE coMMISSION

388. The Commission's oplnlﬂn in regerd to these Regulatloqs
was as follows:

(i).- As regerds Regulations 52 =znd 52 (A), the death

- penalty was imposed for the offences of discharge
of firearms, etc., {Regulation No. 52) end
possession of firearns, etc. (Regulation No. 52 (A4)).
The question wes discussed whether the effect of
the existing text was to.shift the burden of
proof from.the prosecution to the accused.so that
it was primarily for the accused %to prove his
"lawful authority"” or "lawful excuse" rather than
for the prosecution to prove the intention to -
commit the crime concerned.

The .Cormission adopted the opinion by ten votes
2gainst one vote (M. Eustathiszdes) thet the
burden of proof still remained on the prosecution
to establish either the discharge or cerrying of
arms under the particular Regulation concerned.
It was therefore the opinion of the Commission by
the same majority, that these Regulations did not
constitute 2 violztion of the Convention, in
particular of Article 6, varagreph 2.

(ii) As regerds Reguletion 53 (A), the question wes
discussed whether the Commission should gzive an
opinion in respact of this Regulation which had
been revoked. The Commission decided by ten votes
agzinst one vote not to stzte an opinion in
respect of this Regu_stlon.

15.510
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380. Ili. DOMINE DO and SKA&PH:“ITSDON stated =2t the 14th
Session of the Commission that if they had participsted in
the vote teken 2t the previous Session, they would hove
supported the Commission's opinion on this point.

390. DISSENTING OPINION BY ki, EUSTATHEIADES

. I consider that the Regulaticns in question ere not
in conforzity with &Article 6, porzgreph 2, of the Con-
vention, which embodies the genzrzl legal vrinciple thet
everycne cherced with a criminel offence shell be presuned
innocent until proved guilty eccording to lew. I further
consider that the Regulations do not conply with the
proviso in Article 15 of the Convention, whereby respect
for obligetions under internctional lew must in all
circumstances be preserved, since the principle of the
presunrtion of innocence is one of those genersl legal
tenets recognised by civilised netions and constitutes one
of the bases of internationsl law, both within the meaning
of the Statute of the Internstionel Court of Justice,
Article 38, and in accordance with intermstionzl cese lew.

The right to be presumed innocent, enshrined in
Article .6, paregraph 2, of the Convention, appezrs to me to
be flouted by the Regulations concerned, whereby guilt is
established on the basis of 2 presumption. Regulation 52
prescribes that anyone chbrged with carrying arms nmust
himself prove thet he did not interd to commit any
urluwful act. The lew does not say thet such person is

oble to the death sentence for corrisge of arms, but it
ﬁSouges thet: his intention wss to commit punishable zcts,
thereby esteblishing the presumption of criminal intent.
Proof of guilt thus becomes wore or less automatic, since
if the zccused cennet prove theot he hed some "lawful
excuse" for carrying srms, he is autoretically saddled with
criminal intent. This seems to ne to run cocunter to fthe
fundemental rule established by Article 6 of the Convention,
which 1is =21so one of those genercl legzl principles .
recognised vy civilised nations 2nd 2 source of obligations
undey international law,

Lastly, I consider it zn extremely serious metter
that Regulation 53 (A). should charecterise as = crime
punishable by 1mp;1sonment for 1ife or some lesser term
the mere fact of heing in the compeny of 2 person carrying,
or hoving in his possession, vrohibited weapons, even
without any evidence of perticipation by the occused in any

./.
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past, present or future offence. A very heavy legal presumption
is here involved, and the burden of proof to the contrary lies -

with the =2ccused; who must show that he wzs unsware that the
person in his company was carrying arms. '

V. The Emergency Powers {Amendment of the Criminal Code)
Regulatinons, 1656

391. The Greek Agent submitted e Memorizl on 27th lMay 1957
(Doc. A 3%,Z55 =2t paragraphs 17 to 21) to the efrfect thot
these Regulations provided for a2 new offence punishable with
3 years' inprisonment, namely thet of meking any fazlse state-
nent, oral or in writing, or of withheolding informetion which
& person ney reasonably be required to give to 2 public’
official. OSuch provision mede 1t impossible for 2n accused
to defend himself effectively and violsted the protection -
given by Article 5 of the Convention to the right of liberty:
end security of 2 person. '

392. The United Kingdom Agent subnitted a Counter-Memorisl
on 24th June 1957 {2t peragraphs 18 to 19) to the effect
that the Regulations could not be regorded as constituting
a breach of Article 5 of the Convention. The sllegation
thet they were so lacking in precision as to constitute a
threat to the freedom of individusls wes so fer-feiched
thoet it did not require further consideration. The regquire— _
ment that the Attorney-Generzl should give his consent for
a prosecution was a normal one designed to ensure that
prosecutions were only brougnt in proper cases. The szane
requirement appeared, for exawmple, in the€ United Kingdom:
Official Secrets Act, 1911, Section 8 of which provided
that "2 prosecution for an offence under this Act shall not
be instituted except by, or with the consent of, the
Attorney-General". This requirement in nec wzy operated to
the disadventage of mewmbers of the public and d4id not
deprive them of eny remedy which they would otherwise have
against public officials. The normal civil remedies, such
as actions for false imprisonment 2nd malicious prosecution,
renained available and were in no way icpeired by the zbove
requirement.

393, At the oral hearing of the Perties before the Commission
on 2nd/3rd July, 1957, the Greek igent further submitted

that the Reguletions were a breach of Article 8 of the
Convention regarding the respect for private femily life, as
the offence of withholding evidence wes not subject to any
exceptions, e.g. when committed by 2 close reletive of +the
accused (Doc. A 35.254 at page €).

15.510
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394. At the savme oral hesring the United Kingdom Agent
submitted that the Regulatloﬁs were not & violetion elther
of Article 5, as originelly elleged, or of Article & of
the Convention. A regulation prov1d1ng'punishment for
misleading or obstructing police officers could not be
regerded s 2n interference with private cor family life
under Article 8. There had in foeot onlyv been two
prosecuticns under this Reguletion. In the flTSu, the
chorge was based on the fact that the accused had falsely
informed the police *hat he hzd heen subjected to threats,
andé in the second, which was still sub judlce the charge
related to the giving of fzlse eV1dence that another
person hed written EOKA slogans (Doc. A 35.254 at vage 44),

OPINTON OF THE. COMMISSION

395, The Commission considered the question whether these
Regulations violated the Convention on the ground, &s
alleged by the Greek Governmient, that their provisions were
vague and thereby mede it impossible for an accused
effectively to defend himself. The Commission noted that
the prosecution would still have to establish the possession
of information by zn accused and that 2 guarantee agesinst
erbitrary prosecutions was given by the reguirements for the
previous consent of the Attorney-General or the Solicitor-
General.: -

The Commission adopted the opinion, by ten votes, angd
one ebstention (of M. Eustzthisdes) that these Regulstions
did not violete the Convention.

396, MM. DOMINEDD end SEARTHEDINSSON stzted =2t the 14th
Session of The Cormission TRet if they had participsted in
the vote taken st the previous Session, they would have
supported the Commission's opinion on this point.

VI. The Emergency Powers (Public Officers' Protection)
Re"ulations 1956 '

397, The Greek Agﬁnt submitted & Memorial on 27th May, 1057,
(Doc. & 3Z.455, at paragraphs 22 to 27) to the effect thot °
the Regulﬁtlons regiired that the Attornev-Generzl's lezve
should be obtzined before ony vprosecution nmight be
instituted- against any police officer or ageinst any member
of Her lMzjesty's Forces or sgainst any public official-in
respect of any offence committed by such perscns in the
exercise of their duties. These Regulations were 2 violation

n/-
15,510




of Article 13 of the Convention according to whlch "Everyone
whose rights and frecdous ws svy Jorth in this Convention zre
violzted shell heve zn effective remedy before a national
authority notwithstanding thot the violation has been committed
by persons acting in en officizl capseity”. A remedy could
not be effective when the instituting of legal redress was
subject to discretionzry lesve by the person who wes superior
to the public official asgainst whom informetion wes lezid, ’

398, The United Kingdem Agent suomitted = Counter-Memorial
on 24th June, 1957 (gt paragraphs 20 fo 21} to the effect
that the Reauletlons did not deprive the individual of his
renedies agalnst police officers or ageinst members of Her
Majesty's Forces. Further, they did not in any way affect
the individualis rlght to brlnc civil proceedings, such as
acts of false imprisonment, assault, 1ibel or slander. The
requitement of the Attorney—Generﬁl'c consent could not
therefore be regerded as a brezach 01 Article 13 of the
Convention.

In zny cese, before a violstion of Article 13 could be
esteblished, it would have 1o be shown: firsit, that there
had been violeztions of the Convention; secondly, thot
individuals had no effective remedy against the offenders
beczuse of the refusal by the Attorneyv-Generzl of his
consent to prosecution. Such e cese would depend fundamentally
on proof of breach of some provision cf the Convention other
'than Articie 13. (See Doc. fi 35.254 a4 nnge 467},

399, 4t the oral heﬂrlno of the rgrbles befere the Commission
on 2né/3rd July, 1057, S 0-2oc Agent pointed out that the
veriod for which & person could be kept in custody after
arrest nad been extended from 48 hours to a totel of 16 de¥s
(Doc. & 35.254, pages 27 %o 51). He further alleged that

the Regulations violsted Article 13 ¢of the Convention because
they rendered ineffective the severzl remedies provided for
in Cyprus legislation. Thney impeded the bringing of criminal
proceedings whkich were rnecessary in order to identify offenders -
against whom civil _roceedings could bde token. (Doc. A 35.254,

vage 48), -

400, At the seme orel hesring the United Kingdom Agent sub~
mitted that the Regulations did not viciste Article 13 of

the Convention as alleged. The nurpose of this Article was
to secure 2 redress for the injured “ndividual and not to
secure the punishment of a criminzl. Articie 135 provided
that 2 remedy znd not a whole series of remedies should be
available and it was submitted that civil remedies were fully

o/
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available in Cyprus. -~(Doc. & 35.254, peges 44 to 45), The
United Kingdom Agent did mot =zccept the last Greek: :
Submission, He se2id that it was equelly necessary to
identify a eriminel before e prosecution could be brought
against hin. (Doc. 4 35. 254, page 56).

O]?II\TIO'\T CF THE COMMISSION

401, The Commission considered the question whether these
-Regulatlons violated Article 13 of the Convention; in
partlcular, whether Article 13 should be interpreted as 1o
give to an accused all possible criminel end c¢ivil remedies
against the public officer concerned or whether a civil
remedy constituted "an effective remedy". The Cormission
ggreed thet Article 13 did not require = State to give
individusls the right of criminel prosecution ageinst
public officers ond that, therefore, these Regulations did
not violzte this Article of the Convention. At the sowme
tinme the Commission stated thet in giving this opinion it
should not be tzken os having in eny way prejudged the
matter raised in Apvlication No. 29G/57.

402, MM, DOMINEDO and SKARPHEDINSSON sisted ot the 14th
Session of the Commission thet 1if they hzd perticipzted in
the vote tzken et the previous Session, they would have
supported the Commission's opinion on this point.

403. M, EUSTATHIADES was of the opinion thot the question
whether The Regulations were consistent with Article 13 of
the Convention should be examined in comnection with
Application 299/57, in regerd to which the arguments of
both Parties were nmore complete, perticulzriy as concerned
the notion of "effective remedy” within the mesning of
Artiele 13. ‘

VII. The Emergency Powers (Control of Sale and Circulation
of Publications)} Regulations, 1956

404, OPINION OF THE COMMISSIOQN

The Commission unanimously decided not to state an
opinion regarding these Regulations 25 the Parties had not
submitted pleadings in their respect.

405, MM. DOMINEDQ erd SKARPHEDINSSON stzted at the 14th
Session of the Commission thot 17 they hed participzted in.
the vote taken at the previous Session, they would heve
supported the Commission's opinion on this point,
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VIII. Derogation under Articie 15 of the Convention

406. The Parties 2lso made submissions as to the effecf on the
above-mentioned measures. of the United Kingdom derogation
under Article 15 of the Conventionl

407. Opinion of the Commission

The Commission, being of the opinion that the measures
concerned did not violate the Convention, did not consider
it necessery to state any opinion asto the effect of Article 15
of the Conventlor O sSuch Inezsures. .

408, MM. DOMIN=ED0 a2nd SKARPHEDINGSSON stated at the 14th Session
of the Commission thet if they had participated in the vote.
taken at the previous Session, they would have supported the
Commission's opinion on this point.

15.510
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CONCLUSZION

409 Ls regards the proposcis which the Commission, under
the terms of Article 31, psrograzvh 3, of the Convention, may
nexe, the Commission, un;nim@usly, adorted the Ifollowing
statement:

As 1t follows from the various decisions recorded in
the preceding chepters, the question of formuleiing specific
proposals with o view to redressing any breech of tne
Convention does not arise in the present ccse.

It hos been found, however, that o number of the
neasures complained of by the Greek Governwent are only
justifioble under the terms of the Convention by the
exceptionsl stete of affeirs in Cyprus. The Commission is
fully ewzre of the grevity of the situsztion, 2lso as it
hes developed since the dete when the estoblishment of the
facts by the Sub-Corrmission wes concluded, ond the ensuing
difficulties with which the British Authorities in Cvprus
are confronted. It - wishes, nevertheless, to reaffirm that
respect of the obligntions leid down by the Convention
requires. that such messures, and in perticuler detention
without frisl, =2re not meinteined any longer than
necessiteted by the exceptionel conditinuns. In this
connection the Commission reczlls thst in deciding not
to express an opinion on the legislstion concerning
corporal punishment a2nd collective opunishments the
Commission hes essumed thot this legisletion remains revoked.

Furthermore, the Commission wishes to reiterste what
has elready heen stated by the Sub-Commission on several
occasions in the course of its attemmts to reach 2 friendly
settlenent, nawely that the full enjoyrent of humsn rights
in Cyprus is closely connected with the solution of the
wider political problems relating to the constitutionzl
status of the island. Once these politicel problems heave
been sclved, no reason is likely to subsist for not giving
full effect to the humaen rizhts cnd freedoms in Cyprus.

On the other hend, 2s long =8 these problems remain, it may
be feared that a situsiion will continue to exist in which
the rights end freedoms protected by the Convention can
only be enjoyed to & partisl measure.

In truth, some of the factors which the Commission has
found to constitute 2 public emergency threstening the life
of the nation under the terms of Article 15 of the
Conve;tlon, elso seem to be at the root of the wider
political difficulties.

o/n
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It is a matter for considerstion whether the introduction
of some intermediate z2nd independent element might not hold
out some hope of meking progress towards overcoming these
difficulties. At any rate, the Commission cannot remain
indifferent to 2 situation which for some considerable time
already has involved the curtailment of essenti2l humen rights
and freedoms and has inflicted great sufferings on individual
human beings, - It therefore wishes to conclude this report
by expressing its firn conviction that the Committee of
Ministers of the Council of Europe could nake no greater
contribution to restoring the full =znd unfettered enjoyment
of human rights in Cyprus than by lending its aid in promoting
a settlement of the Cyprus problem in 211 its aspects in
accordance with the: spirit of true dewocracy. |

Done at Strasbourg, 26th September, 1088. .

The Director of Human Rights, | The President of
Head of the Secretariat of ‘ the Cormissions:
the Commission:

(P. Modinos) o (Paal Berg)
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