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. GENERAL INTRODUCTION

. The.subject -of this Repn % is Application No. 332/57
lodged by Mr. Gerard LAWLESS against the Government of the
Republic -of Ireland. - The Report has. been drawn up by the
European Commission of Human Rights in pursuance.of Article:
31 of the Convention for the Protection: of Human Rights and-
Fundamental Freedcms, signed at Rome on 4th November 1950,
and is now transmitted to the Committee of Ministers and
Respondent;quernment in accordance with paragraph-(2) of
that Aftiéle. - It has not been- transmltted to the Appllcant-

The purpose of the Report as set out -in paragraph (l)"
of Article 31 is, in a case where no f. endly settlement
is reached:

(1), to establish the facts, and .

(2) to state an opinion as to whether the facts
found disclose a treach by the Respondent .
Government of its obligations under the

' ConVFnulone. ' e

The Comm1331on has, in accordance with Rule 66 of
its Rules. of Procedure, rirst considered- it necessary to
set out thé history of the proceedings. from the lodglng
cf the Appllcatlon until. the adoptlon of the present
Report-. _ . ) .

'In;this connection, itfis~raca;led that the Conventionf.
defines the proceedings as bezinning with the consideration
by the Commission cof the guzstion of the admissibility
of the Applications Article 29 of the Convention provides
that, as soon as an application has been declared admissible
and accepted, the functions of the Commission under
Article 28, namely to ascertain the facts and reek a
friendly settlement, shall be performed by a Sub-Commission,
composed of seven members of tne Commission.  The Sub-
Commission, on the one hand, established the facts and, on
the other hand, found that a2 I iendly settlement between
the Parties was not vpcssible. The present Report described
the activities of the Sub-Commission in carrying out these
two functions. :

It was then necessary fcr the Commission to carry out
its two~fold duty in accordance with Article 31 of the
Convention:
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(1) As regards the éstablishment of the facts of the
case, the Commission has relied upon the written pleadings
submitted by the Parties both before and after the Com-
mission's decision on the admissibility of the case, and on
the ‘two oral hearings éf the Parties and certain witnesses.

‘These written and oral pleadings belng very extensive,]
the information and arguments. contained in them have as
far as ‘possible been rationallsed and condensed in the
present Report,

The full texts of the written pleadings with theilr
numerous annexes and the verbatim records of the oral
hearings together with the documents handed in as exhibits
are held in the ‘archives of the Commissicn and are avallable
if required. : :

(2) 'The opinion of the Commission has been set out
at the end of each Chapter in Part III of this Report which
deals with the establishmen* of the facts in regard to the
various points at issue.’ tatements of individual opinions
of certain members of the Commission whe have exercised
their right under Article 31, paragraph (1) of the Conven-
tion and Rule 67 of the Rules of Procedure are also to be
found at. the end of cach Chapter 01 Part IIL.

At its 20th Se351on, held at Strasbourg from 1lith to
19th December 1959, the Commiscion considered the Sub- .
Commissionts ‘Réport. It confirmed the finding of the.Sub-
Commission(l) that there aid not appear to be a sufficient
basis for a friendly settlement between the Parties. It
accordingly proceeded to draw up the present Report which
it adoptea -on 19th December 1954. :

(1) See paragraph 155
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The following members were present: 1
Professor C. TH. EUSTATEIATES, acting as Presicent

Professor C.H.M. WALDOCK,
M. P. BERG,

M. P. F4ABER,

M. L.J.C. BEAUFORT,

M. F.M, DOMINEDQ,
Professor /.. SUSTERHENN,
M. S. PETREN,

Mme. G. JANSSEN-PEVISCHINW,
Professor M. SPRENSEN,
Mr. J. CRO3SBIE,

M. F. SKARPHEDINSSON,
Professeor W. ERI,
Professor F. ERMACORA.

o/

(1) Professor Waldock, President of the Commission, had been
appointed by the Lpplicant as member of the Sub-Cormmission.
Mr. Crosbie had similarly bsen appointed by the Respondent
Government.
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OUTLINE OF THE. CASE

The following appears to be the outline of the case as
it has been presented by the Parties in their written plead-
ings and in their oral submissions to the Buropean Commission
of Human Rights and the Cub~Commissicn later set wp to deal
witly the case, : : :

1., - The Applicant is a builder!'s labourer, born in 1936, who
normally lives with his family in Dublin, : _

2, He was first arrested with three other men on 21st Sep-
tember 1956, at Keshearrigan, Co. Leitrim, having been found

in possession of certain firearms including a Thompson machine -
gun and ammunition. He admitted on that occasion that he had
taken part in an armed raid when guns and revolvers had been
stolen. He was subsequently charged on 18th October with
unlawful possession of firearms under the Firearms Lct, 1925,
and under Section 21 of the "Offences Against the State sAet,
1939", (hereafter referred to as the "1939 nrct™) - '

. The Applicant was sent forward, together with the other
accused for trial to the Dublin Circuit Criminal Court which,
on 2%rd November 1956, acquitted him of the charge of unlawful
possession of arms, Tne trial Judge had directed the jury
that the requirements for proving the accusedts guilt had not
been satisfied in that it had not been conclusively shown +that
no competent authority had issued a firearms certificate
authorising him to be in possession of the arms concerxned.

5. The Applicant was again arrested in Dublin on 1lLth May,
1957, under Section 30 of the 1939 Act, on suspicion of
engaging in uwnlawful activities. A sketch map fér an attack
of certain frontier posts between the Irish Republic and
Northern Ireland was found on him =2nd two other compromising
documents were found in his house. He was charged:

() with possession of incriminating documents contrary to
Section 12 of the 1939 Aect;

.
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(b) with membership of an unIéqul'organlsation, nameiy the
Irish Republican Army (hereafter referred to as the
"I,R.A."g contrary to Sectlon 21 of the 1939 Act.

On 16th May 1957, the Applicant was brought before the
Dublin District Court together with three other men who were
also charged with similar offences under the 1939 Aet.  The
Court: conv1cted the Applicant on the first. charge and sen-
tenced him to one month's 1mprlsonment but acquitted him on
the second charge. The Court record showed thatithe second
charge was dismissed 'on the merits'! of the case but no
official report of the proceedings appears to be available.
The reasons. for the Applicant's acguittal are disputed by the
Parties.  He was voleased on or about 16th June 1957, a fter
having served his sentence in Mount joy .Prison, Dublini’

4, " The "Offences Against the Suate'(Amendment) Aot 194O" |
(heréafter referred £o as the "1940 Act') providing for powers
“‘of ‘Bétention, *had been brought into force -on 8th. July 1957, .:
by a Proelamation made.on 5th July 1957. The:-Applicant. was.
re-arrested-on.lith July :1957, at Dun Laoghalre when about. to
embark: on:a  ship :foir England and was detained for 24 hours at
the Bridewell:Police 3Station in Dublin, under Sectlon 30 of
theul939 Act, a8 being a suspected member- of an. unlawful '
organlsatlon, namely the I:R.A. . .

Detective-Inspector McMahon, who had arrested the Appli-
eant,. told the. Applicant on. the same day that he would be
released provided that he signed an undertaking in regard to
his. future conduct., . NO wrltten form of the undertaklng '
proposed was put to the Applicant and.its exact terms are in
dispute between .the Parties. . In any’ evcnt the Appllcant
.refused to fgrec to’ 31Gn an undertaklng.- :

On 12th July 1957, the Chief Superlntendent of  ‘Police;
acting under Sedtionv30, Sub-section 3 of the 1939 Act, made
an order that the Applicant be detained for a further perlod
of 24 hours explrlng at 7 45 P on 13th July 1957,

5, At 6 a.m. on 13th July 1957, however, before the Appll-
cant!s detention under Section 30 of ‘the 19309 Act had .expired
he was-removed from the Bridewell Police Station and .trans-.
ferred to. the Mllltary Prlson in the Curragh -Co. Kildare. .
(known as the "Glass House").  He arrlved there at 8 a.m.
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on the same day and was detained from that time under an Order
made. on.12th July 1957, by the Minister for Justice under '
Section li of the 19,0 Act. - Upon his arrival at the "Glass

House" he was handed a copy of the above-mentioned Detention :f_

Order in which the Minister for Justice deelared that the
Applicant was, in his oplnlon, engaged in activities pre=
judicial to Ehe security of the State and ordered his arrest
and -detention under Sectﬂon Iy nf the 1610 Act, : :

From the "Glass: House" the ‘Applicant was transferred on
17+h July 1957, %o.a camp known as the "Curragh Internment
Camp" which forms part of the Curragh’ Military Camp and "r
Barracks in Co. Kildare, and, together with some 120 other
rersons, was detained there w1thout charge or trizl until
11th December 1957, when he was eventually released,

6. On 16th August 1957, the Applicant had been 1nformed ‘hat

he would be released provided he gave an undertaking in wrltlng

"to respedt the Constitution of Ireland and the laws!" and not .
to "be 2 member of, or assist, any organisationwhich is an

mlawful organlsatlon mder the Offences Agains{’ the. State Act,

19397, The Applicant declined to give thls un&ertaklng.

7« On 8th September 1957, the Appllcant éxercised “the right
conferred upon him by Section 8 of the 1940 Act.to apply to
have the conbtinuation of his detertion considered by a. special
Commission (hereafter referred to as a ”Detentlon Commission™ )
set up under the same Section of that Act. - He appeared before
That Cemmission on 17th September 1957, and was répresented by

Oounsel and solicitors, The Detention Commission which was

sitting for the first time made certain prooedural rulings and -

adgourned until 20th Seotember.

on 18th oentember 1957, however; the Applicant!s: Counsel. -
also made an application to the Irlsh High Court, under
Article L0 of the Trish Constitution, for a Conditional
Order of Habeas Corpus ad- suhglolendum. The object of: these
proceedings was that the Court should order the Commandant .
of the Detention Camp to bring the Applicant befare the Court
in order that it might examine and decide upon the.validity
of his .detention. A Conditiocnal Order of Hzbeas Corpus would
have the effect of requiring the Commandant To Jshow. cause' to
the Hinister for Justice: why he should not comoly with that
Order. _ . ./

L]
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The Conditionzl Order was granted on the seme date and
was served on the (ommandant giving him a period of l. days o
Yshow cause!, It was also sexved upon the Detention Com-
mission. The Detentinn -Commission set on 20th September
1957, and-decided to «djourn the hearing sine die Dendlng ﬁhe
outcome of the Habeas Corpus apnllcatlon.- _

8. The Appllcent then applied, by a motion to the High Court,
t0 have the Conditional Order made t!absolute! notwithstanding
the fact that the Commendant of the Detention Camp had in the
meanwhile !'shown cause! opposing this -application. The Com=-
mendant had, in this connection, relied upon the Qrder for the
Applicantts detention. which had oeen nade by the hlnlster for
Justice, :

The High Court sat from 8th to 11th October 1957 and
heard full legal submissions made by Counsel for both perties.
On:11th October it gave Jjudgment allowing the 'cause shown! -
and. revoking the Conditional Order of Habeas Corpus which it
had prev1ously granted to the Applicaent.

9., On lith October 1957, the Appllcant appealed tn the
Supreme Court egalnst this decision of the High Court. ~ The
Supreme Court, which is the final cburt of appeal in Ireland

in regard .to Habeas Corpus proceedings,:sat from 21st o 31st
October and the case was fully argued before it by Counsel

for the Applicant and for the Irish Government. In particular,
arguments were submitted in regard to the apvlication of the
Convention of Human Rights which came into force on 3rd Sep-
tember 1953, and whichiwas ratified by Ireland on 25th Webruary
1953. The Supreme Court reserved its decision until 6th
Wovember and on that date it confirmed the decision of the

High Court and dismissed the Applicant!s appeal. It gave its
reasoned judgment.on %rd December 1957. ' e

The main- "rounds of the Supreme Court Judgment were as
follows: .

(a) the 19&0 hct, when in -draft form as. a Bill, he& been
referred to the Supreme Court for decision.as to whethex
- it was repugnart to the Irish Constitution. ~The Supreme ™
Court had decided that it was not repugnant and Article
3l (3) 3 of the Constitution declared that no Court had’
nompetenoe to qguestion the constitutional validity of a

J
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Jdaw vwhich:had been approved as a Bill by the Supreme

. Court (1},

' The Oireachtas (ise. the Perliament), which was the. sole
legislative authority, had not introduced legislation. to

make the Convention of Human nghts paxrt.of the municipal
law of Ireland. The Supreme Court could not, hhere¢ore,

8ive efiect to the Convention if it should apnear to grant

rights other than;, or supplementary to, those contained in

"Irish manicipal law. Ine Executive in the domestic Forum

could not be estopped from relylng upon the domestic law .
The Courb took no position on' the guestion of whether

- estoppal might opsrate as between the High Comtracting
" Parties to the Convention. That being so, the Couxrt did

not find it necéssary to examine the guestison whether
cireunstances existed which would justify derogation under
Article 15 of the Convention or whether the 19h0 Aot

35V1018bed the Convention,

:?/_

The 1939 Act hed been in force since 1iv was passed on
1ith June 1939. Vhen enacted, it contained in Part VI

. powers giving the Government the right, in cerfain cir-

euméuenees, to arrest and detain persons. The High.
Court, h-wever; Subseouently delivered a judgment order-

'ﬁlng_the release of eertain persons. who had been detzined
under the 1939 Act whiosh was then submitted to the -

Supréeme Court for a decision as to its ponstitution=2lity.
In December, 1939, thse Supreme Court declared that the

Act was constitutional except for the provisLons of

Paxrt VI which i1t found To bes repugnant 4o the Constitution.
Leecordingly, Part VI of the 1939 Act was repealed.

4% the beginning of 1940, powers similar to those contained

“in Part VI of the 1939 Act were embodied in a new Act

already referred to as the "1940 Act",  This ict, as 2

" Bill,. was declared constitutional by the Supreme Court on
.9th February, 19,0. Undexr this Act it required a Pro-

clemetion by the Government to bring into forece the powers
of arrest and detention contained in the Act and this
Froclamation, as mentioned above, was made on 5th July,
and publlshed on 8th July 1957

Ajl 5"’1
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(c)

(e}

The appellant’s period of detention under Seation 30 of

the 1939 aict was due to expire at 7.45 p.m. on 13th July 1957

£t that time he was already being detained under another
warrant issued by the Minister for Justice and his deten-

. tion wlthout velease was quite preberTy contlnued under
“;the second warrep* _

(a).

The appellanu ‘had not estab7lsned p;lma Tacie case in

_regard %o his »llsgotion thet he had not been wold ‘the

reason Tor his arrest mder the hinisterts werrant.  An

invalidity in the arrest, even if established, would not,

however, have rendered hlS subsequent detention wnmlawful

[whatever rights ‘it might otherw1ae have glven the appel—
“lant under Irish law ,(

Thejéppellant had been detained by vixtue of the Himister's
warrant. - ~The appellant had now submitted that the High
Court was wrong in law in not iinlding that the Minister
shopld have supvorted his warrant by an affidavit setiing
out his reasons for orderﬂng the detention -of The apoel-~
lart . _

The Cnurt could, under “the Habeas Corpus Act, 1816,
enguire into- ﬁhe bona fides of a detention oraer aut, in

- this cese, the bona.rides. of the ilinister.was not chal-

- lenged. The Couxrt had ﬁlreddy decided, when considering

the 1940 Act as.z Bill, that it had no. power t~ question

“the opinion of @ Ldnlster Win, issued a warrant Ior

detent¢on erer Sectlﬂn i of that act. .

The mpbellaﬂm!e “DrllC@t1Dﬂ ¢or an enoulrj into his con-
tinued deuentlon was. still before the Detention Commis-

“sign. ‘The appellant now 2lleged.that the Commission had

failed properly to discherge its funetions in a number of

. matters affecting is rights. He stated that he was

Therervre QGPILVPQ of nis ‘orly safeguard against indeterm-
indte imprisonmentv, that he was no 1onger legally detained
and should be released

The aDﬁuljanu in the habeas corous oroceedlngs beIare
the High Court hzd chalflenzed she legality of the con-
stitubicn of the Detention Commission. Even i1 it was
smown that the Commission! s rulings on various prd---
cedural mattvers were vrong, wvhat would not make the

431, 53 /s
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appellantt!s detention unlewful nor would it provids a :

basis for an application for habeas corpus. Section 8
of the 1940 ict showed thet +fe Comnissinn was not a
court and an application before It was not a court pro-
ceeding but no more than an inquiry of an admninistrative
character, ’

10. In the meanwhile, the Aipplicant had on Sth Wovember 1957,
filed his Applicetion with the Zuropean Commission of Human
Rights. This Application was registered on 12th NWovember 1957,

11. Following the dismissal of the Applicant's apneal by the
Supreme Court, the Detention Commission, afiter notifying the
Applicant!s solicitors, continued its hearing on 6th and 10th
December 1957.

During these proceedings the Apvlicent filed a document
dated 10th December 1957, as an Affidavit denying various
allegations which had been submitted in the Police Report
as pert of the grounds for his detention. The Attorney-
General, appearing on behalf of the Respondent Government,
although he objected to the AfTidavit being treated as sworn
evidence, did not onposce the reading of it to the Detention
Commission as an unsworn document, This document was accord-
ingly read to the Detention Commission by the Applicant!s
Counsel.,

The Attorney-General then stated that, if the ‘Lpplicant
was prevared to give azn undertaking before the Detention Com-
mission that he would nst engage in any unlawful activity with-
in the meaning »f the 1939 and 1940 icts, he would recommend
to the Hinister Tor Justice that the Applicant be released forth-
with, He did not require the uwndertaking to be in writing,
provided that 1t was given personally by the ipplicant before
the Detention Cormmission, The fpplicant zgreed to this pro-
posal provided That the Avtorney-Gencral wouid unGertake ©o
re-investigate certain allegations made against him before the
Detention Comalssion., The ittorney-General indicated that he
would take this course and the Aprlicant zave tThe following
verbal undertaking to the Detention Commission: "I hereby
undertake that I will not engage in any illegal activities
under the Offences Against the State Acts, 1939 and 19L0."

On the followinz day, 1llth December 1957, the ilinister

for Justice made an Order under Section 6 of the 19L0 Lct
under which the 4Applicant was released on the szme date.

451, 591 2
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PART IT

HISTORY- OF PROCEEDINGS

Chapter I - INSTITUTION OF PROCEEDINGS'

12, Introduction and registratﬁon of uhe A pllcatlon=

The Appllcantfs Statement of Complalnt and Clalm was sub-
mitted to the Buropean Commission by his solicitor, Ir. P. C.
HMoore of Dublin under cover of a letter dated 8th November
1957+ It was registered on 12th Kovember 1557, under File
‘Mo, .332/57 in the spe01al register. kEPu by ‘the Seocretariat of -
the Comaissian. _ .

13.. Contents of +the Appllcatlon

" The Applicant alleged that he had been arrested and de- .
tained on 1lth July 1957, under the 1939 Act, that on 13th
July 1957, his detention was continued urder an order of the
Minister of Justice under the.19L0 Act, 2nd that he was still
in deteqtlon at the Curragh Internment Cemp near Dublin with-
out ever having been brought to trial. He contended that
his detention was in violation of the Conventlon and accord-
1ngly clalmed

(a ) ‘his release from detentlon

(b) payment by the Respondent Government of cmmpensatlon and
damages in regard to his detention;

(c) payment by the Respondent CGovernment of all coists incident-
al to the proceedings instituted by the Applicant before
the Irish Courts and before the Furopean Commission.

By letter of 16th December 1957, the Applicant's solicitoxr
notified the Secretariat that the Applicant had on llth Decem-
ber been released from detention but that he intended to main-
tain his claims undexr (b) and (c) above,

The Applicant in his later pleadings submitted further
details as to the basis of his claim and nis caleulation of
damages.. .. These Partioulars appear in Part II1I, Chapter IV
of this Report. o

M e Al T | o/
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1)i. Report of group of three members

A group of three members . (iif.-.FPaeber, Croshie and Lrim)
considered the Application on 15th December 195? and made a
report to the Euronean Commis31on. _ _ .

15. Gommunleatlon O¢ the Applloatlon to the Respondent Govern—
men’t .

On 18th December 1957, uhe Puropean Commlselon, under the
presidency of Professor C.H.M. @Waldock, considered uhe report
of the group oF three members anddeclded- . .

(a} -to give notice, in accordance with Rule uS, paragraph . -
3 (b) of its Rules of Procedure, to the Respondent Goveérn-
ment of the Application and to invite that Govexrnment +to
submit within a perind of six weexks its observatlons 1n
writing on The admlsslblllty oy tne Application;

(b) *to meke it clear To uhe ReSpondent Government that its
derision under (a) did not. prejudice any decision it
'“mﬂght take on adm1551b111ty,-._ .

(e)f'to adaourr the eaamlnatlon of the Applleatlon untll 1ts o
; neyt plenary segsion.

The Secretariat accordingly communicated the Application
on 1Sthydecember to Mr. Woods, the Irish Permanent Represent-
ative at the Council of Furope, and invited the Respondent
Government to submit its above-mentioned observatlons before

%30th January 1958.

A 51,591
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Chapter IT - EXAMINATION OF THE ADMISSIBILITY OF THE
APPLICATION BY THE PLENARY COMMLSSION

16. - Outline of proceedings

On . 27th January 1958, the Respondént Government submitted
its Observaticns in writing on this Application.  On 29th
January 1958, the Applicant'!s solicitor informed the Secret-
ariat that Messrs. Sean MacBride, Thomas J. Conolly and Seamus
Sorahan had been retained as Counsel. o

17. On the instructions of the President of the European Com-
mission (Order of 3lst January 1958), the Observations of the
Respondent Government were sent to the Applicant's solicltor
who was invited to submit a Reply before 25th February, a date
which was later extended at hlS reguest to 1lth March 1958,

18. The Applicant did not avail himself of this extension and
his Reply was gubmitted on 21st February 1958. It was sent
to the Respondent Goverriment on 26th February, with a request
that the latter should dubmit before 27th March, any further
Observatlons whlch 1t mlght wish to make..

19, TheRQSpondcnt Government submitted its further Observ-
ations on 27th March 1958, which were forwarded to the Appli-
cant's solicitor for information on 8th April. The lattér
was invited to.submit before 6Gth May any replies which he
de51red to make to the particular questlons contalned thereln.

20, On 12th May, the Applicant'!s solicitor replied not only
to the particular guestions but also generally to the Observ-
ations.

21. On 1l4th May, the President of the European Commission made-
an Order that the Parties, in accordance with Rule 46, para-
graph 1, of the Rules of Procedure, be invited to appear before
the Commission on 19th June 1958, in order to make oral explan-
ations on the question of the admissibility of the Application.-

22, The oral hearing took place on 19th and 20th June and
the Parties were represented as follows:

For the Applicant:

Mr.. Sean MacBride - Senior Counsel
Mr. Thomas J. Cconolly - Senior Counsel
Mr. Seamus Sorahan. - . Barrister-at-Law
Mr. Ciaran McAnally ~© ~ Solicitoer

A 51.591 /-
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For the Respondent Government

Mr. Aindrias O Caoimh - Senior Counsel

: Attorney-General
Mr. Donough O'Donovan - Chief State Solicitor
Mr. Brian Walsh - Senior Counsel
Mr.  Anthony Hedderman " - Barrister-at-Law
Mr. Sean Morrissey - - Barrister-at-Law .
Mr. Thomas J. 2oyne R -+~ - Secretary,- Departmenu

- L of Justice
Mr. Thomas Woods - ' -~ Irish Permanent Rep-
rcsentative to the
Council of Europe
Agent for the Res-
pondent Government

23. At the cecneclusion of the oral hearing on 20th June 1958,
a Statement of Claim, representing a final statement.of the
Applicant's Conclusions, was filed on behalf of the Applicant
in accordance with the suggestion made by the President of <The
Commission to the Applicant“S-Counsel

24, The Suomlqaions of the Partles on the guestion of’
Admiss;oillty ' .

The Respondent Government in its written and oral plead-
ings raised certain obJectlions to the admissibility of the
Apprlication and the Applicant in his written and oral plead-
ings, challenged the validity of these obJections. The points
at issue wviere a2s follows: .

A, whether or not the Applicant had exhausted domestic
remedies under Article 26 of the Conventlon,

B. whether or not the Application was an ébuse of thé'right
of petition within the meaning of Article 27, paragraph
(2) of the Convention. '

C. . whetTher cr ndt the Apnllcatlon was manifestly 111 founded

within tne meaning cf Article 27, paragraph (2 cf the
Convention.

D. if the special measures of arrest and detention were found
to be in confiict with the provislons of Articles 5 and 6
of the Convention, whether or not those measures were
Justilfiavle by reference to Article 15 of the Convention.

E. whether or not the Applicant was precluded, by reason bf-

Article i7 of the Convention, from invoking the provisions
of the Convention.

A 51,591 s
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25. As regards the question whether ox not the Applicant had

exhausted domestic remedies under AIthle 26 of the

Convention

The Respondent Government alleged that, in addition to the

remedy 1N TEbeas BoTous WHioh was exhausted by the Applicant,
there were the folldwing iciwclics availableé to the Applicant
and that at the time when the Application was filed these -
remedies had not been exhausted:

(2)

(b)

(c)

By way of the Detention Comm15313n set up under
Section 8 of the 1940 Act;

By way of giving an 'undertaking! to respect the
Constitution and the laws and not to be a member
of any unlawfuvl organisatisng

By an action for damages in respect of the Appli-
cant's detention from approximately 6 a,m, o 8 a.m.
on 13th July 1957.

(2) The Detention Commissicn set up under Section 8 of the

19L|.O .h.C't

The Respondent Government'!s submissions were as Tollows:

(1)

A 51.591

that recourse to the Detention (ommission was an
effective rzmedy. It consisted of persons of high
svatus who had no inducement to act in favour .of,

- rather than against, the Government. -~ The Commis-

sion was bound 4o report to the Government if it was

- satisfied that the detention was groundless.  The

Commission decided Tthat it had no power Tto administer
an oath but did not deeide that it had no power To
examine witnesses., It had in fact examined a Chief
Superintendent ¢f the Garda Siochana who had been
cross-examined by Applicant's Courisel and it had in
general conducted a very wide enguiry on the ALppli-
cant!s case, If it had failed %o carry out its
legal funetions, the High Court would have compelled
it to do so by a writ of HMandamus or other form of’
rroceedings; —

of
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(ii) +that the Applicant did not apply promptly to have
his detention reviewed by the Detention Commission
.- which had been set up on:16th July 1957. . He had
“appliéd™th "8th September, although every- person .on-
belng détalned was informed as to his- rlght to
rev1ew, .~-w17,

(1i11) that the Applicant, when £iling his. Application -

‘" before the Commission of Human Rights .on 8th.Novem-
ber 1957, had not exhausted all domestic remedies
as his application Before the Detention: Commission
was still pending; it had only been adjourned
because the Applicant had decided to proceed by
Habeas Corpus proceedings(l1)}

The Applicant's submissions were as follows:

(1) that the Attorney-General had stated.that the
Detention Commlssion was merely an administrative
body and it had been so found by the Supreme Court.

- It consisted of three¢ members appeinted and remov-
able at will by the Government. It made certain
rulings which deprived it of any -judicial character
e.g. that 1t had no power to administer an cath and,
-therefore, to examine witnesses; that it could sit.
in public or private as 1t w1shed that -1t was. not.
bound by any rules of evidence or such rules- as-

. normally govern Judicial proceedings. The Deten—
tion Commission had no power to recommend COmMpeEn-. .
sation. Admittedly a writ of Mandamus could oompel
the Detention Commission to perform its statutory
duty but the courts could nct, under Irish procedure,
guash findings of the Commission or forbid their
continuation under writs of Certiorri or Prshibition
The- 1940 Act did not provide that the Detention
~Commission had to inform an applicant of 1ts findings
but the Commission need only transmit to the Govern-

ment a report which 'might never see_the-light cf day’.

(1)

Observations of 27th January 1958, particular observations,
paragraphs 6 Ec),- (2); Cbservations of 25th March 1953,
paragraphs 3 viiig to {xiv); Record of oral hearing of
19th-20th June 1958, pages 56, 60 to 63, 103.

A 51.501
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The Irish Supreme Court was the final Court of
Appeal and had not said in its Judgment that the
Applieant - should have continued before the Detention
Commission, The latter had no power to report upon
the legality of a detention but could only state
whether 1t considered there were grounds for Iits
continuation;
(11) +that he applied on 8th September 1957, to have his
' continued detentlon reviewed by the Detention Com-
mission.- The Commisslon had only been set up on
- 16th July 1957, and the Applicant had asked to con-
sult his sclicitor on 1lst August;

(i11) that the Applicant had not gone before the Detentlon
Commission as a domestic remedy ug only with the '
intention of minimising damages. (1

(b) By way of giving an 'undertaking' to respect the Consti-
tution and the laws and not to be a member of any unlawful
organlisation '

The Respondent Government's submissions were as follows:

(1) that the Applicant had failed to give an undertaking

- to respect the Irish Constltution and laws and not
to engage 1n any illegal activities. He had been
invited to do so immediately after his arrest on
11th July 1957. Although there was no Statute which
compelled the Government to release a person upon
giving such an undertaking, the Prime Minlster had
announced publicly -iIn July 1957 that anyone who
did so would be released;

o/

(1} Statement of Complaint and Claim of 8th November 1957
para. 12, and Schedule No, 1 pages 8 to 12; Reply of
21st February 1958, Mr. McAnally's annexed affidavit,
paragraphs 14 to 13, 2&; further Reply cf 12th May 1958,
para. 4; Record of oral hearing pp. 6, 85 to 88, 106

A 51. 591
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(1ii). that the Government decided in August 1957 to alter
" the form of undertaking as it considered detained
' persons might object to the words "to uphold the
Constitution." On 16th" August, the Applicant was
informed in writing -that he would be released if he
‘gave an undertaking in an amended form, but he
agaln refused to do so;

(1iii) that the Appllcant, as ‘he himself had described,
had finally, on 10th December 1957, signed an under-
- taking before the Detenticn Commlssion not to engage
" in any 1llegal activities within the meaning of the
1939 and 1940 Acts and had been consequently released
on 11th December 1957. The form of undertaking
which he had signed was substantlally the same as
that which he had refused to sign on 11th July. He
had not said on 1lth July that he objected to the
form of undertaking proposed, but would be prepared
to give some other undertaking as to his future
conduct. This had only arisen 2t the suggestion-
of the Attorney-General. In his affidavit of 21st
February, 1958 he had not referred to any dlfference
between the two forms of undertaklng.(l

-The'Applioant's submissions were as follows:

(i)- that suchznlundertaklng was not a domestic remedy
within the meaning of the Conventlon,

(ii) +that on 11lth July, 195( ne had been told that he
would bte released if he signed an undertaking to
respect the Irish Constitution and the laws but
that he had refused to do so as he had certain
objections to the Constitution and the laws;

./

ObSePV&tlonS of 27th January, 1958, paragraph 23; :
particular observation, paragraphs 3, 4 and 6; Observa-
tions of 25th March, 1958, paragraph 3 (xi - x1v);

oral héaring of 19th to 20th June, 1958, Verbatim
record,pages 5&, 37, 51, 64, 65, 96 to 98, 100, 101.

A 51.591
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(111) that the signing of that undertakilng to respect the
. laws would have prevented him from applying to the
Human Rights Commission because his applicatlon was
based on the invalidity of those laws and their in-
compatlbllity w1th the Conventlon,

 (1v) ‘that, on 10th December 1957, he finally signed an

undertaklng not to. engage :in any illegal activities
within the meaning of the 1939 and 1940 Acts. He

had signed thils on condition that his case would be
re-investigated and that was the first occaslon on

which he had been invited to sign an undertaking in
such terms;

{v) that 'the right to personal liberty cannot be sub-
- Ject to exactlion of any condition which a Government
- or police offlcer may seek to impose without a
legal authority.! There was no .legal sanction
-entitling the Government- to subordinate personal
liberty to such conditions. There. was no guarantee
‘for the person signing an undertaking that he would
not be subjectto re-arrest. .| It had been decided
in the American Supremé Court. that the right to a
passportconld not be made subject to the signing
- of an undertaking (Kent v..John Foster Dulles;
Briehl v. John Foster Dulles, published in the.
London Times of. l7th June, 1958). .A fortiori- the
right to liberty could not be subJected to such a
conditionil)

e

(1)

Reply of 21st February 1958, paragraph 23; Applicant's
affidavlt of 21st February, paragraphs 11 to 15, 17;
Mr., McAnally's affidavit of 21st February, paragraphs 30

~.to 37; further Reply of 12th May, 1958 paragraph 10; Cral

A B1,

hearling of 19th to 20th June, 1953, Verbatim record, pages
11 to 15, 29 to 3¢, 88 to 90 93 to 95.
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{c). Action for damages in respect of the Applicant's detention
~from approximately & a.m. to & a.m. on 13th July, 1957

The Respondéﬁt Governméﬂt.sﬂbmitted:

(1) that the Applicant was detained in the Bridewell
g .Prison from 1llth to 13th July 1957, under. Section
* - 30 of. the 1939 Act. "At about 6 a.m« on 13th July

.he was removed to a Military Detention Prison known
as "The '‘Glass House" at the Curragh Military Camp
‘where he arrived at about 8 a.m. He was then handed
an order for his arrest and detention made under
Section 4 (4) of the 1940 Act; -

(ii)  that the Applicant could have maintained an action
- concerning that period which, although admittedly
short, formed part of the period covered by the

Application. Having regard to the lack of merits
of the Applicatien, the Respondent Government was
entitled to take 'all.technical points and to insist
upon its -argument that the Applicant had, in this
connection, not exhgusted gall the domestic remedies
available to him. (1) ‘

The Applicant admitted that he could have maintained an
action for false imprisonment for that period of two hours but
:; that it had not been considered worth while. (Verbatim record

of oral hearings 19th to.20th June 1958),

/.

(1) Observations of ETth'January 1958, particular observations,
paragraphs 2.6 to 2.8; Verbatim record of oral hearings
19th to 20th June, 1958 pages 65, 66, 69, 90, 103, 10k.

£51.591
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' 26. “As regards the guestion whether or not the Applicatibn was
an abuse of the righ® of petition within the meaning of
Article 27, paragravh (2}, of the Convention

The Respondment Government submitted ~“hat:

(i) the Application was an ‘abuse of the right of recourse

under Article 25 and subversive of the Convention.
It was.clearly made for the purpose of publicity and

~propaganda. The Applicant could have obtained his

. release by giving an undertaking and the fact that

" he did not do so and was now maintaining an action
for damages showed that his obJject was publicity,
particularly as until 21st February 1955, he had

. given no reason for his refusai;

(ii) the Applicant had openly flouted the Constitution and

. laws of his country and refused to recognise its

" democdratically elected Government and lawfully con-
atituted-courts. He had refused to give evidence
on oath before the Detention Commission and before

. the courts. He should not have any locus standi -
before a Commission set up by a Convention, which

_had been ratified by Ireland, and established within
the framework of the Council of Europe of which
Ireland was a founder Member;

(iii) +that the Applicant's affidavit of 10th December
1958, was full of untrue and irrelevant allegationse
Its submission to the European Commission after the
release of the Applicant showed that the Application
was 'merely vexatious and an abuse of the right of
recourse.t (1) : -....);.”_m

(1) Observations of 27th January 1958, paragraphs 23 to 25,
particular Observations, paragravh 7(2); Observations of
25th March 1958, paragraph 8(g); Verbatim Record of oral
hearings 19th to 20th June 1958 revised, pages 61, 66, 98

A51.561
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The Applicant submitted that:

.ol

-:--and his-Application ‘which-were. both- almed at-pre-

(v)-

there was no incompatibility befween the Convention

.

venting -an irregular and 1mproper mode of-deallng
with unlawful activities; Ce : - voea

the Application was neither'abusive,.sﬁbversive'of
the Convention nor-made for purposes of publlclty

] and propaganda 3

much of the Respondent Government's Observations of
25th March 1958 were 'untrue, tendentious; mislead-

ing or exaggerated' and 'were an attempt to influence
‘the European Commission by means of unfounded charges,

allegations and 1nnuendoes"

his case had not been broucht for propaganda purposes.
It had been argued before the Irish High Court and
Supreme Court and accepted as a matter of vital
importance. Moreover, the present proceedings before

‘the European Commission were in camera and not avail-

able to the publlc,
as to the question why he had not given evidence

before the Detention Commission, he had not done so
because he had filed an affidavit for that purpose. (1)

o/

(1) Reply of 21st February 1958, paragraphs 11, 14%; Applicant's
affidavit of 2lst February 1958, paragraph 10; Reply of
12th May 1958, paragraph 1; Verbatim Record- of-onal-hear-

ings,

A51.591
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i85 regerds the guestion whether or not the Application was
manifesvly ill-Tounded within the meaning or Arvicle 27,

m_ggraoraph (2) o: uhe Cﬂnventlon

 The Eurﬂpean G)mm1551on, 1n 1ts Ie31510n of )Oth duoust

1958, decided to 301n this dssue to the merits of the dase.
(see paragraph 40) In $his part of the Report, a brief
sumnary only of ‘the respective contentions of the Parties
will be’ given and a full statement of rhelr subm1551ons will
be, found under Part III, Chabter I.

Summary-

The Respondent Government submitted in general that,
having regerd to the applicant's history, activities and
membership of an I.R.A. group, the Minister of Justlce,
on 12th July 1957, made an order under Section L of the
l9h0 Act, for his arrest and detention... He was devained -
in order to restrain nim from persisting in a course of
conduct which was a vioclatinn of his obligations under
the Irish Constitution. Such detentinon was covered by
Article 5, paragrapan (1)(b), of uhe Convention, which

- provided as.a lawful exceptiona detenrlon 1in order to

‘secure the fulfllmenu 6% any obligation prescribed by -

~law?t, On this .basis the Respondent Government reguested

-the Evropean Comm1351on to decla"e the Application mani-

. fcstly :]11-founded under Articie 27, paragraph (2), of the

Convention which stated as follows:

"The Commission shall considexr 1naallss¢ole any
petltlon submitted under irticle 25 which it.con-
iders 1ncompat1ble with the provisions of the pre=

sent Cenvention, manifestly ill- ouraed.....”_

The Applicant submitived in general that his arrest and
Jetention without charge or trial was a violation' of the
Convention, in particuler, of Airticles 5 and 6. The
Respondent® Governmenc had sugbeSted that his detention
was in order to restrain him from vinlating an obligation
imposed upon him by Article §, Section 2, of the Consti=
tution. However, even if a civil leigatlon had been so
imposed upon him or if a breach of such an obligation
amounted to a criminel offence, he would in either case
be entitled, under irticle 6, paragraph (1), to 'a fair

. and public hearing within a reasonable time by an inde-

o/ o

pendent and impartisl tribunal established by law.!
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28, As regards the question whether or not; if the special measures

0f arrest and devention were found to be in conflict with
the provisions of the Convention, those measures were
Jjustifiable under Article 15 of the Conveantion

The Buropean Commission, in its Decision of'poth fiugust -
1958 decided to Jjoin this issue to the merits of the case _
(see paragraph %0}). In this part of the- Report z brief summary
only of the respective contentions of the Parties will be found
and a2 full statement of their submissions will be Found under
Part III, Chapter II.

Summary

The Réspondent Covernment invoked-

(a) Article 195 of the Conventinon, the terms of Wthh are as
follows:

" (1) In time of war or other publlc emer5ency threaten~
ing the 1ife of the nation any High. Contracting Party may
take nmeasures derogating from its obligations under this
_.Convention to the extent strictly required by the exig~
“encieés of the 51tuatlon provided that such measures are
not irnconsistent with 1ts sther ObllEathQS under inter-
national law,.

(2) NWo derngation from Article 2, except in respect
~of deaths resulting from lawful acts of war, or from
Articles 3, LI (paragraph 1) and 7 snzll be made under
this provision, : : -

(3) Any High Conitracting Party availing itself of
this right of derogation chall keep the Secretfary-General
of. the Council of rurape fully informed »f The measures
“which it has taken and the reasons therefor, It shall
also inform the Secretary-General of the Council of Furope
when such measures have ceased %o operate and the pro-
visions of the Convention are again being fully executed.,"
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(b)

A letter dated 20th July 1957, addressed by the Depart-
ment of External Affairs in the following terms to the
Secretary~General of the Council of Europe:

" I have the honour to inform you that Paxt II of the
Offences against the State (iAmendment) Act, 1940, was
brought into force on the 8th July 1957, when a Procla-
mation made by the Government of Ireland on the 5th

July 1957, under Section % o the Act was published in the
Iris Qifigiuil, the officiszl gazette. £ copy of the
Proclamation, togeuher with a couy of the “ct is attacned
to this letter.

2. In so far as the bringing into operation of
Paxrt II of the ..ct, which confers special powers of
arrest and detention, may involve any derogation from
the obligations imposed by the Convention Ior the
Protection of Human Rights and Fundamental Freedoms,
T have the honour to request you to be gcod enough
to regard this letter as informing you accordingly,
in compliance with Article 15 (3) of the Convention.

3. The detention of persons under the Act 1s con-
sidered necessary to prevent the commission oi offences
against public peace and order and to prevent the main-
taining of military or armed forces other than those
authorised by the Constiturion.

li. I have the honour alss to invite your attention
to section 8 of the Act, which provides for the establish-
ment by the Government of Ireland of a Commission to
inquire into the grounds of detention of any person who
applies to have his detentirn invesivigated. The Com-
mission envisaged by the section was established on the
16th July 1957."

The Respondent Govermment then submitted that:

(1)

if it was found that the arrest and detention of the
Applicant was in conflict with articles 5 and 6 of the
Convention, the abrve-mentioned ¢communication of 20th
July 1957, constituted a valid notice of derogation for
the purposes of Article 15, paragraph (3) of the Convention;

of o
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(i1) the measures providing for zrrest and detention were
essential to deal with & situation whicklr was fraught
" with danger for the peaceful existence of.the Irish
State and for her relations with a neighbouring State
and, further, were strictly required- by the exigencies
of the situation within the meaning of Axrticle 15,
paragraph (1) of the Convention. c

The Applicant submitted that:

(i) +the communication of 20th July 1957 did not constitute
" a validnotice of derogaticn from the provisions of the
Conventi~n and that, in general, no notice of derogation
had been given o the Secretary-General of the Council
of Euxrope which would comply with the reguirements of
Article 15, paragreph (3);

(ii) alternatively, the measures complained of exceeded in
extent those strictly required by the exigencies of the
sitvation within the meaning of srvicle 15, paregraph (1)
of <he Convention. .
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29,

A5 regards the guestion whethsr or not the Applicant was -pre-
glude@, by reason of .rticle 17 of the Convention, from
invoking the provisions of the Convent.on

The European Commission, in its Decision of 30th August,

1958, decided to Jjoin this issue to the merits of the case
(see pzragraph 3C,) In *his part of the Report a brief
summary only of the respective Contentions of the Parties will
be found, and a full statement of their submissions will be
found under Part III, Chapter III.

Summaxry

The Respondent Government invoked Article 17 of the Con-

vention, the Terms of which are as follows:

"Nothing in this Convention may be interpreted as imply~
ing for any State, group or person any right to engage

in any activity or perform any act aimed at the destruction
of any of the rights and freedoms set forth herein or at
thelr limitation to a greater extent than is provided for
in the Convention."

The Respondent Government then submitted that:

the Applicant, at the time of his arrest on 12th July
1957, was engeged in activities and performing acts simed
at the destruction of the rights and freedoms safeguarded
by the Convention. He was at the maverizl times a member
of the I.R.4i., which had been declared an unlawful organi-
sation, and later a member of a2 splinter group of The
I.R.A, which committed a number of armed outrages.

The Applicant submitited that he was not engaged in
activities or performing acts zimed at the destruction
of the rights or freedoms safeguarded by the Convention.
He admitted thst he had been & member of I,R.A. from
January to June 1656, and, thereafter, a member of a
splinter grovp until some time towards the end of 1956,
Since that time the Applicant had not been a member of
any unlawful orgenisation.
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30. Decision of the Furopean Commission of 30th August 1958
on the adm1381b111tv of the Application _

The EurOpean Comm1551on, in its session on 30th August
1958, after having deliberated, declared the Application
admissible. It informed the Parties that it would communl-
cate the full text of the dec131on at a later date.-- :

The full text of the de01slon of the Comm1551on was
communicated to the Parties by letter dated 24th October
1958. The text was as follows:

"The European Commission of Human Righfs, sitting in
private on 30th August, 1958, under -the Presidency of
Mre C.HeM. WALDOCK, the following members being present:

MM. C.Th. EUSTATHIADES, Vice- Pre31dent
P. BERG
P. FABER
F.M. DOMINEDO
A+ SUSTERHENN
S+ PETREN
Mmo. G. JANSSEN- PEVTSCHIN
MM. J. CRO3BIE
M. SPRENSEN
F. SKARPHEDINSSCN
* N. ERIM

M. P. MODINOS, Director of Human Rights, acting
" as Secreuary fo. the Commission.

HAVING REGARD to. the Application lodged on 8th November
1957, by Gerard Richard LAWIESS {(Geraoid O'Laigleis) repre-
sented by Mr. Patrick C. Moore, Solicitor, against the Repub-
l1ic of Ireland and registered on 1l2th November, 1957, under
file No. 332/57;

HAVING REGARD to the instrument of ratification whereby
the Government of Ireland on 18th February 1953 confirmed
and ratified the European Convention for the Protection of
Human Rights and Fundamental Freedoms;

g
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HAVING REGARD to the declaration made in accordance with
Artiéle 26 of the said Convention on 18th February 1953, where-
by the Government of TIreland recognised the competence of the
European Commission of Human Rights to receive petitions
addressed to the Secretary-General of the Council of Europe
from any person, non-governmental organisation. or group of
individuals claiming.to be a victim of a violation by one of.
the High Contracting rarties of the rlghts set forth in the
sald Conventicn; -

HAVING REGARD to the Statement of Complalnt and Claim
submitted by the Applicant on 8%th November, 1957;

HAVING REGARD to the report of 16th December, 1957,
provided for in Rule 45, paragraph 1, of the Rules of ..
Procedure of the Commission;

HAVING REGARD to the Decision of the Commission of
18th December, 1557, tnat notice of the sald Application
be .glven to the Government of the Republic of Ireland
and that the szid Government be invited to submit, within
a perlod of six weeks from the date of giving such notice,
its observaticns in writing as to the admissibility of the
gaid Applicant as a whole; . .

: HAVING REGARD to the written Observations submitted by
the Government of Ireland on 27th January, 1958:

to the Reply and Affidavits submitted by the
Applicant on 21st February, 1958;

to the Observations submitted by the Irish Govern-
ment on 25th March, 1958; .

‘to the Reply submitted by the Irish Government on
12th May, 1958; .
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HAVING REGARD to- the oral explanations of the parties
made before tre Commission on 19%h and 20th June, 1958, the
Applicant being represented by: '

Mr ., Sean MacBride, S .C.,

Mz, Thomas J. Connolly, S.C., M.A S,
Mr, Seamus Sorahan, Barrister-at-Iaw,

as Counsel,. and -
Fir. Ciaran MecAnally,
as Acting Solicitor:

tne Government of Ireland beinz represented by:

Mr . Thomas Woods, rermanent Representative of Ireland
to the Councll of Europe, .

as Agent, and
Mr . Andrias 0'Caogimh, 5.C ., Attorney- Ceneral,
Mr, Brian Walsh, Senior Counsel,
Mr . Anthony. Hederman, Barrister-at- Law, :
Mr , Sean Morrissey, Barrister-at-Law, Legal AdV1ser,
Departmwent of External-Arfairs,
as Counsel, and

lr . Donough O'Donovan, Chief State Solicitor,
Mr ., Thomas J. Coyne, Secretary, Department of Justice,

as Advisers;

HAVING REGART to the Statement of Claim, filed by the
Applicant on 20%th June, 1958, pursuant to the Decision of
the Commission dated 20tk June, 1958,

THE.COMMISSION, having deliberated,

Tne facts cof tThe case

WHEREAS the facts of the casec may be summarised as
follows: '

WHEREAS the Applicant states that he is a builder's
labourer, an Irisn national anc domiciled in. Ireland;

- On 14th May, 1957, he was arrested and on 16th May,
1857, charsged in the Dublin District Court under Sections

/.
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12 and 24 of the "Offences Against the State Act, 1933"
. (hereinafter referred tc as "the Act of 1939") with,
“respectively, "possession of incriminating documents"

and "membership of an unlawful crganisation by posses-

sion of such documents”, He was sentenced to one
month's imprisonment on the Tirst. but acouitted on. the
second chargs; ¢ - C oo ’

On 11lth July, 1957, the Applicant wag again arrested
and detained in the Bridewell Pclice Prison in Dublin
under Section 30 of the Act of 1939, as being a suspected
member of an illegel organisaticn;

On l2th July, 1957, the Chiel 3Superintiendent of
Police, acting under Section 30 of -the Act of 1939, made
an Order that the Avplicant be detained for a Tfurther
period of 2U hours exsiring at 7.45 p.m. on 13th July,1957;

In the morning of 13th July, 1857, the Applicant was
transferred to the Curragh Military Camp, County of Xildare,
and was first detained in a Military Detention Prison and
later, on 17th July, 1957, in an Internment Camp, On 13th
July, 1957, while in the 'Internment Camp, he was handed a
copy of an Order made on 12th July, 1957, by the Minister
for Justice pursuant to Section 4 of the "Offences Against
the State (Amendment) Act, 1940" (hereinafter referred to
as "the Act of 1g40" ané ordering his arrest and deten-
tion; A :

On 11lth July, 1957, the Applicant was informed in
writing that ne would be releassd forthwith on giving a
written undertaking that he would respect the Constitution
and the Laws of Ireland¢ and woulé not he a member of, or.
assist, any organisation declarad unlawiul under the Act
of 1939. The Applicant declined for alleged political
and religious reasons to give such undertaking;

On 8th September, 1957, the Avplicant applied to
the Government to have the continuation of his detention
considered by a Cormission set up under Secticn & of the
Act of 1940 (hereinafter referred to as "the Internment
Commission™); ' o

The Internment Commission held sittings on 17th Septem-
ber and 20th September, 1957, in the presence of the Appli-
cant and his Ccunsel, A%t the sessicn of 20tn September
the hearing was adjourned sine <¢ic, pending the outcome of
proceecdings regarding a condicional Order of Habeas Corpus
ad subiiciendum, which the Applicant hac applled ror on
TETh Septenber, 1957, ané subseqguently obtained from.tne
High Court. The said Order was directzsd to the Commandant
in charge of the Curragh Internment Camp. /

: i s .
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The Motion of the Applicant, dated 3Cth September,
1957, for an Order ©o have the Conditional Order made
absolute notwithstanding cause shown, was heard on 8th
Cetotsr, 1957, by the High Court which after further
hearings on 9th, 10th, 11th and 10tk October, 1957, al-
lcwed tie cause shown and discharged the Oraer.

Orn 1%th Octcher, 1957, the Applicant appealed from
the Order of the High Court to the Supreme Ccurt asking
that that Order be reversed, the anpeal be allowed and

the Conditicnal Order of Habeas Corpus be made absolute
The hearing of this Appeal vegan on 2ist October and Uas
concluded on 31zt Cctober, 1957, on €th Hovember, 1957,
the 3uprene gour‘ announced its decision refusing the
appeal and affirming the Orcer of the High Court allow-
ing the cauvse ghown anc on 3r¢ Decerter, 1957, deliversd
its Judgment ,

On 5th and 10th December, 1957, the. Internment Corm-
misgion continuec its hearings during the ccurse of which
the Applicars filed an affidavit denylng varicus allega-
tions whicrn rnal been submitted in the Fclice Report as
teing parts of the grounds for the Applicant's detention,
Followinsz the reading of tois afficdavit, the Attorney-
General stabted that he would be prepared to recommend
the Applicant's release 1T %the latter would give assurance
that he would nat in the future engage in any illegal
activities. The Applicant agreed provifed that the
Attorney-General would undertcoke te ro-investigatc th. chirges
rade ggainst the Applicant before the Internment Commis-
sion. The Atvorney-Gencral indicated that he would take
this course, On 1lth .December, 1257, the Applicant

-was released Trom deterntion.

WHEREAS
arrest ang i
chargc 20 Sri
and, in Da“tl
& thc_eo

it is now allezce? by the Applicant that his
prisonment under the fAct of 1940 without

al constituted a breact of the Convention
cular, of the provisicns of Articles 5 and

WHEREAS *n his Statement of Complaint and Claim cof
dth November, 1957, ting iapplicant requested the Commission

I3

to take all sterps within its competiance Lo gsecure:
"{a) the immecdiate recleace from inprisonment;

(v)

he payment of compensavion and camages by the
rish Government Ior ~is imprisonment from
2t July, 1857, Toe the date =i his release;
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(e) the payment by the Irish Government of all the

. costs and expenses of and incidental to the pro-
ceedings iﬁstituted by the fpplicant to secure his
release in the Irish CourLs and before the Com-
'hlSSlon of Puvan Rights .’

WHEsFA the Applicant stated in a letter of 16th Decem-
ber, 1957, to the Secrestary-Generai of the Councill of Europe
That, notwithstanding his release from intermnment, he wished
to maintain his application bPefore the Commission and that
his claim was solely for damages; :

WHEREAS the Applicant declarsd in his Statement of
Claim, filed on 20th June, 1958, that he claimed payment
of compensation and damages for his imprisonment by the
Respondent Goverrment;

"(a) From the 12th day of Juiy, 1957 (the date upon
which the Warrant for the iImpriscnment of the
Complainant pursuant to the provisions of .the
Offences Against the State (Amencment) Act, 1940,
was signed by a Minister of the Respondent Govern-
ment ), to the llth day of December, 1957;

(b)  In the alternative, as and from € am, on:'the 13th
day of July, 1957, (the hour at whiclk the-Ccn-
plainant was removed from tne Bridewell Police
Prison) to the 1lth day of Lscember, 1957;

(¢) In the further alternative, as and frorm & a .m,.on
the said 13th day of July, 1937, (the hour at which
the Complainant became a p““shnef at the Military
Internment Canmp) to the 1lta day of December, 1957 .";

The Applicant further claimed payment by the respondent
Government of ‘all the costs aqo‘expenses of , and incidental
to, the proceedings instituted by him in the Irish Courts
and before the Commission; '

WHEREAS tne respondent Government has reguested the Com-
mission to reject the Application and declare 1t inadmissible,
on grounqs wh‘cn May ‘be summarised as follows;

(1) : the Applicant &id not comoly with Article 26 of the
Convention, in that he failed to exhaust the domes-
tic remedies which were open tc him;

(ii) the ' Application is an abusc of the rignt of recourse;
in _;guiblu under the »rovisions

6iii) the Applicaticn iz
- wvintiong

of Ariicle 17 of th
($v) the Applicaticn docs not disclose any violation of
the rights set fcrin 1n the Convention; v
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(v) Article 15 of the Convention permits derogation
~and tne Irish Government addrezsed in this respect
a letter to the Secretary-General of the Council
of Europe, dated 20vn July, 1857;

DEC IDES as follows: _ N

1. As regards the exhaustion of domestic remedies

_VWhereas Article 25 of the Convention provides that "the
Commission may only deal with the matter after all domestic
remedies have teen exhausted, according to the generally
-recognissd rules of international law, and within a period
of siﬁ months from the date on which the final decision was
taken"; .

Whereas 1t is not disputed that under the laws in force
in the Republic of Ireland a person claiming to be illegdlly
detazined has-available tc hiim certain remedies befcore the
ocrdinary courts, and in parcticular proceedings for hateas
corpus and an action feor felse imprisonment; '

Whereas. the Applicant scught tc obtain his release by
proceedings for habeas corpus in the Hizh Court; wnercas the
responsible officers of tine Republic made answer that the
Applicant was detained under powers conferred on them by
Section 4 of the Act of 1940; whereas the High Court held,

(1} sthat the Act of 1940 is not open to challenge on
constitutional grounds since the Supreme Court has al-
ready ruled that ivs provisions are not in confliet with
the Constitution (Ir re Article 26 of the Constitution
and the Offences against the State, Amendment Bill,

1S40 '1940 Irish Reworts, p. 47C); ‘

(2} that the Europearn Convention for the Protection of
Suman Rights and Fundamental Fresedons dees not have the
‘force of law within the Repudblic of Ireland, so that,
even if it were to be assumed that a conflict exists
between the provisions of the &ct of 1940 authorising
detention without ftrial and the provisions of the Con-
vention concerning liberty and security of the person,
that would not affect the right of the Government to
invoke and rely upon the provisions of the Acu of 19&0
~ in the Courts of the Republic; and '

{(3) That, in consecuence, it was a sufficient answer
to the Applicantis proceedings for halzSas Ccorpus o
show' that he was detalnel by the responsible officers of
tlhe Gevernaent under powers conferred on tnem by the
Act of 1940, '
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and wherszas the decision cf the High Court was wpheld by
the Supreme Court on substantially the same grcunas and no
further appeal was open to the ADD1LCant

Whereas it appcars evident tnat the grounds waicn led
the Hig: Court and the Suprems Court to dismiss the Appli-
cart's claim in the proceedingq for nabeas corpus would have
equal Torce in proceedings by the Abplicant for false im- ..
prisonnent’ or inh any other wnrocsedings in the ordinary Courts
of the Republic brouvhc sv the Applicant with respect to

his detention under"the Azt of 1940; whereas, therefore, any
such furtier proceedings open to the Applicant in the ordinary
Courte of the Rerublic with respect te his detention under
the. Act of .19LQ did not =ffer »im a reasonatle prospect of
suceese and must bHe regardsd az ineffective remedies, and
whercas it follows trat under the generally recognised rules
of internationzl law it was not necessary fcor tne Applicant

to have recourse to such further donssiic fem Gles nefore
subonitting his case Ue the Commission; '

"Whercas, however, the rgspondent Covernment points out
that the Appl cant's claim Is for ‘umpensac;un with. respect
to his detention from the 12th July, 1357, to the date cf

his reclease, that from thez 1lZth July Vq511 early on the 13tn
July he was heid =n the Eride~ell Folice Frison under powsrs

‘containasd in tire Act of 193C and thac on the” 1°th Tuly he

was vemoved by pelice officers from tiat prison to the Curragh
Internment Camp, where i€ was detained :unger an order rade
by the Ministry of Justice pursuant ©o the Act of 1240;
Jhereas it alzo points out that in the haikeas corpus pro-
ccedings pefore the Hign Court anc Supreme COUrt tiae Appli-
cant complained that, when e was removcd from the prison

to the camp &€ was not informed of the place where he was
being drought nor tire grovnds on which he was bpelng taken
there into custody; whereas it further states that the
Suprere Court itself invimated in the habeas corpus proceed-
ings that, if These allegatlicns were well-founded, that part
of the Applicant's arrest was illegal; whereas the respon-
dent Government contends chat atv any rate, in respect of

the brief pericd covering the transfer of the Applicant from
the Bridewell Police Prison to tite Curragh Internment Camp,
the Applicant had available £ him an ac¢tiion for ralse im-
prisonment which he marde neo attempl tc use; and whereas it
further contends tnat, ¢ven 1f thils br0und of objection.
siiovld appear To De sov“hnau technical, it ouzht to be given
full weight sitwce, in the Government's view, tne Applicantls
claim is politically inspired and unmerltorious; :

Whareas at the oral hearing Counsel for the Applicanv
conceded that an action for false imprisonment could tech-
nically have veen maintained with respect to a period of
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approximately twc hours covering tne period of nis transfer

from the Bridewell Folice Prison to the Curragh Internment

Camp; whereas, however, he also stated that tne Applicant :
did not ceonsider it ©o be worth wnile to pursue that zction;

. Whereas in paragraph 24 of the Application the &Lpplicant's -
claim wes formulated in general teims as a claim to compensa-.
tion and damages '"for hic imprisonment in violation ol the
Convention from the 12th July, 1957, to the date of his
release’; whereas the Order made by the Minister for Justice
ordering the App71cant'“ detention under the Act of 1CH0 was
in fact made on 12th July, 1957, although it was not actually
ezecuted until early the following morning; whereas the
detention of the Applicant from "the 12th July, 1857, to the
date of his release' extended in ;ll over a perlod of 155
days; wherezs, therefore, whatever action Tor false imnrison-
ment may have beeri open to the Applicant with respect to the
prief period of two noure covering his transfer from The
Bridewell Police Friscn to the Curragh Internment Canp,
witn respect t0 any other peariod between 12th July, 1857,
and his detention under the Act of 1940 at the Camp at
8 a.m. the followiny day, relates to an infinitesimal part
of the period of aeterition which is the subject of nig claim
and whereas & judgment in the fdpplicent!s Tfavour in any
cuchr action for false imprisonment could not in any way have
altered nis position with respect to the subsequent period ol
his detention under the fict of 1200; whereas 1t follows that
the Commiszion must iold any such action for false imprison-
ment to have been arn inelfective remedy with respect to the
cleim which is the subjesct of the Lpplication;

or

l

Uneresas 1¢ remains 2 question wnether the Applicant's

failure to institute an action for falsge imprisonment iith

espect to some brier period befcre INlz deltention in The
Cu**agw Internment Camp hasg tihe consequence that his claim
to compensation with respect f{o thei period must be e:xcluded
I'rom consideration: whereas, nowever, the facts releting
to this question form an integral link in the facts on which
the Applicent's whnole claim is based; whereas for this
reason the Commission considers it desirable to defer its
decision on This guestion until afver tne investization of
the facts of the case; and whereas eaccordingly the Con-
mission reserves its decision on this guestion until =
later stage in the proceedings;

Wnereas, in general, with respect to the subject of
this Application, the ipplicart tust be held to have
exnausted tne dcnestic remedies available in the ordinaxy
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" courts of the Republic according to the generally recog-
nised rules of  international iaw; ' :

Wnereas; however, the generally recognised rules of
international law reguired the Applicant vo eéxhaust not
merelv the remedies in the ordinary COhftS but the wnole
system of legal remedies available in the Republic;

Whereas the Act of 1940 provided in Section 8 for
the establishment of a special Commission, namely the
Internnept Commission, to wnich personS'detaﬁ ed under
the Act mlcnt apply to have their cases examined; whereas
Section 8 provided that the Commission should consist of
three persons, of whom one should be a commissioned
officer of the Derence Forces with not less Than seven
years! service, -and the other two should be barristers
or solicitors of not less than seven years! standing or
should be or hnave been a2 judge of the Supreme Court,
High Court, Circuit or District Court; and whereess
Section 3 Luither provided that on awn agplication being
made to the Government by a detained person to nave nis
case examined: '

"(a) the Government shall, with all convenient speed,
refer the matier of the continuation of such per-
son'ts ‘detention to the Commission;

(b) the Commission shall ianquire into the grounds of
such person's detention and shall, =ith alil con-

-

venient speed, report trereon-to tne Government;
(e} the Minister for Justice shall furniszh to tne Com-
mission sucn information and QOCumLEtS (relevant
to the suhject-matier of sueh inguiry) in the pos-
"sesslon ov procur&me‘t of the Covernment or of any
Minister of State as- s =211 be called Jor Ly the
Comulssion; : '

(d) i the Commission reperts that 2o reasonable grounds
exist for tre continued detenvion of sucl: person,
© such person shall, with 21l convenient &peced, be
released;”;

Whereas It clearly appears from paragraph (d) that
a report of the Commission recommending the release of a
detained person is binding upoin the Sovernment and effec-
tive to secure his ’ele*ge, wiereas, oreover, 1T is :
common ground vetween the Parties thet, 1f the Internment

| ./
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Commission were to decline to examine a case or to render
a report, it would be open 3Tc the detained person Co apply
for a mandatory order Trom the izn Court to compel the.
Irnternment Commission: to examine The case and to render

& report;

\'hereas, tnerefore, the guestion is raised by Section 3
of the &ct of 1940 whetner the riznt which it zives to
persons detained under the act to have recourse to the
Internment Commission is To e considered a domesiic remedy
the eznaustion of which is recuired by Article 26 ol the
Convention; whereas, nowever, 107 is unnecessary I{or the
present Commission to pronounce upon this cuesticn because:
(z) -the Applicant is no longer in detention end the

Application, althouzi: originally framed so as

to include @ demand for the Lpplicant's relecse,

is now ceonfined tc a demand for compensation

and damagzes;

(v} it clearly appears frowm Section € - and tiils is
not disputed by tine respondent Government - thav
the pover of Tne Internment Commission is coniined
to & power tTo recomrend the release of the devained
person and does not extend to recommending an
awarc oi damages Or compensation;

{c) the risht ol recourse to the Internment Commission
under Section & 1s no% therefore an effective
remedy Tor thie »urpose of gecuriny the redress
which now Torms the ooJect of the spplication

Whereas it i3 true tratc thne Application was filed on
8th November, 1957, at vnich date the Applicant was still
in detention and nis case was stllil under consideration by
the Infternrert Commission; whersas 1t Is also true that.
at that date the Appliication. as previously stated, included
a demand for the Applicant's release; and whereas, on vhe
nypotnesis that the right of recourse to the Interament
Commission is & domestic remecy within tive meaning of
Article 20 of the Conventicn, the respoandent Government
contends that the Commission oughit not to. entertain the
Applicetion because the conditions laid down in that

i

Article had not been fuifilled when it was filed;

thereas, even if it be accepted that the Application
was out o:i order wpen it was ITiled on otn Novemver, 1957,
by reasorn ol the &applicant's failure to exhaust the domes-
tic remedies available for.ovtaining his release, account

/-
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has to he taken of the facts that -subsecuently the
Applicant obtained his release Irom detention and wrote

toc the Commission awmending ris claim so as to limit it

to compenszation. and damages; wnereas tne present Commis-
sion, as an interanational trivwurel, is not bound to treat
cuestions of form with the same Gegree of strictness as
might be the case In nunicipal law (avrommatis Palestine
Concessions Case, Permanent Court of International Justice,
1924, Series A, Nc. 2, paze 24); whereas the sApplicant's

letter of 16th December, 1957, sitating that, notwithstanding

his relezse, ne wished to maintain his Application with
respect to tihe claim rfor compensation and danages, siaould
properly be regarded as in subsiance & resubmission of nis

“Loplication amended so as to exclude the demand for nis

release and te confine it To 2z demand for compensation

and demages; wikereas trne Commission has already neld trnat
the right of recoursc to tiis Internment Commission is rnot
an effective. domestic remedy with respect to the fLppli-
ant's cemand for compensation znd dawages; and wnereas it
follows thet, even if the original -Application is regarded
25 having been defective in thct it was filed without
first exhzusting the remedy wefore the Luternment Comils-
sion, the Applicaftion was not quwgc t to tnat defect in
the form in which it was presented ©o the Commission in

' the letter of 16%a Decenber, 15537; .

Whereas it has &also been conveuded by tne respondent
Government that the fApplicant could heve secured his
release from detention at any time oy giving an undertak-
ing fo respect tihe Zonstituiion and tie lows and by agree-
ing not ©o be & member of any unlawiul orgenisation; that.
on 1lth July, 1¢€57, while under detention in the Bridcwvell
Pclice Prison, tire Applicant was inforied titat he could
secure hic relesse by this means; and thagt by not avail-
ing nimsell ol this mzans of obizining iis release, tihe.
Applicant failed to exnaust a domestic remedy open to tim;

Vhereas 1t sufficsze

to ovzerve that the signing of
such an undertzking by & detained person and the release
of a detained person uvon signing suci: an undertaking was
not a procedure f{or which provision was made by law; and
LT p

o]
a
o}
whereas, in conseguence, that
to be a Zomestic remedy within the meaning of the generally
recognised rules of internsztionai- law concerning the
exhaustion of Zomestic remedie iz not o remedy tne
expaustion of wiich is called er article 26 of

“he Convention; '
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Whereas, [inally noth the original Application and tine
letter. of 16%th December, 1957, amending if, were filed
within six months of the date on thicn tThe 3Supreme Cours
gave its final c°015¢0n on the Anmplicant!s proceedings ror
qaoe;s COrous; :

The Commission decides tnat, for the several reasons
above stated, the contentiocn that the ipplication is iuzd-
missible on the ground of 2in alleged failure to comply with
the provisions of Article 20 of the Conventicon must e
re jected,

2. Az regards ~rticle 17 of tue Convention

Whereas Article 17 of the Convention provides:

"Jothing in this Convention may be interrreted
2z lmplying for any Stete, group or person any rizat
to engage in any sctivivy or periorm any act ained
~the destruction 2 any of thne rizhtsc and freedoms
set rorth herein or at thelr 11m1t3t1 n to a grecter
extent than is provided for in the Convention';

Whereas the respondent Goverament contends that prior
to June, 1G58, the Lpplicant was known to be a memver of
an urlawful organisation, the so-caliled Irish Repuslicarn
Army (hereinzfter referred to o8 The T.Ralie); tgﬁt after
split in fthat organisatiocon thiz fdplicant was & member »f
minority group wriclh cormmitted 2 number of armed outrzge
thet on 21s% Septemder, 139306, itue Applicant wes one of I
men discovered by Ti:e Garde Siociang in & disused sned 2
Keshcarrizan, County of Leitrim; that Tthese men ere in
pessession of arms aud admivisd oAU They viere memvers of

2

the I.R.A. 208 thot one o tiem was identified zs the
appiicant; trat on Istn Oct oder: 1955, the four mew were
charged in tue Dubliin Disutrics Court under tie Tire Arms

Act of 192% a2nd the Lrininal Justice Act of 12851; tThat on
25th Octotver, 105€, 2% a heawing in the said Court, the
Applicant 2dmitted trat he wic'a wmemper of the IT.%.%te;
that the acguittal of fthe Applicent by the Dublin Jircult:

Criminal Court on 23rd Noverver, 195&, did rnot involve a
declaration of innocsnce, butl was decided on the grounds

that the tecnnical reguirements of proving that the

accused dicd not hold Tirearus cerfificaves nad not been

fully complied witn; that on 14tk May, 1957, the Applicant
vas arrested on suspicion of ernzaging in unlaewful acSivities
and trat, when searched, @ sketels map was found of tihe Dorder
village of Pettigo with markings ©o indicate & EBritish

of o
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Customs and Police Barracks and with the words "Inflltrate,
Anninilate, Destroy" written on the map; that the Appli-
cant admitted ownership of that map; that on 18th lay, 1957,
the Applicant was sentenced in the Dublin District Court

one nornth's imprisonment for possession of incriminating ;
Gocuments; that his acquittal on the same occasion on a
charge of membership of ar unlawiul organisation was no ]
proof of his innocence since, having conv;ctea him on the:
first count of possessing incriminating documents, the
Court simply dilsmissed the remaining charges wilthout investi-
gating them; that while. in prison he consorted with members -
of the above-mentioned minority group and after his release
from prison he resumed hls association with the same group;
and whereas tne Government submits that these several cir-
cumstances show that the 4pplicent was a member of a sub-.
versive organisation engaged in actilvities aimed at under-
mining the Institutions of the REpLDllC establisned to
protect the rights and freedoms guaranteed in the Conven-
tion; that the Applicant was himsélf a person engaged in
activity aimed at the destruction of such rights and
freedoms, includinz notably the most fundamental rignt

of all, the right to 1life; and thet, in consequence, he

is debarred by Article 17 from himself invoking the pro-
fection of the Convention in the present case;

Whereas the Applicant, in his arffidavit of 21st Feb-
ruary, 1958, stated that he had ceased to be a member of .
any unlawful organisation at the time of nis arrest on
11ty July, 1957; that ne nad in fact withdrawn his support
fron, and severed all copnectione—with, the I.R.A. and
the above-mentioned minority group; whereas the Applicant,
inter alia, relied upon his acquittal by the Dublin

Pistrict Court on 13th May, 1957, of a charge of being
member of an unlawful organisation; and uhereas he sub-
mitted that in general the cllegablOﬁs of tne respondent
Government in regard to nim were untrue or exaggerated;

Whereas in Application No. 250/57, the German Com-~
munist Party Case, the Commission held that members of
ai organisation, which waz found to be enzaged in activities
almed at the destruction of the rights and freedoms set
forth in the Coaventiocn, were debarred by Article 17 from
invoking in their own favour the provisions of the Conven-
tion concerning frecdom of assoclation; whereas the possi-.
billity that the principle applied in the German Comtiunist .
Party Case may be applicable in the present case 15 not

excluded by a prima facie consideration of the statements
of the Partieszs and the evidence go far submitted to the

e
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Commission; wherezs, however, in the present case there is

a direct conflict of view between tne Parties on a crucial
point of fact, namely, whetner the Applicant had or had

not ceased to be a member of an 1llegal organisation or
croup engaged in activities of the kind covered by the provi-
sions of Article 17, wnen he was arrestéed on llth July, 1957,
and subsequently detained under bthe Act of 1940; and whereas
the Commisslon is not in possession of sulficient evidence

to enable 1t £d pronounce now upon that point of fact; and
wnereas also that point of fact 1s closely connectesd with
matters arising upon the merits ol the Applicant's claim;

Tne Commission decides to Jjoin to tne uerits the res-
pondent Government's preliminery onjection founded upon
Lrticle 17 of the Convention.

(W)

. As regerds Lrticle 15 of tne Convention

.

Wnereas rrticle 15 of tihe Convention provides:

"(2) In time of war or other public emergency
threatening the 1life of the navion any Eigh Contracting
Party may take measures derogaiing from 1fts oovliga-
tions under tinis Convention to the extent strictly
reguired by the exigencies of tThe situation, provided
that such measures are not inconsistent with its other

obligations under international lzw.

(2) No derozation from Article 2, except Iin
respect of deaths resulting {rom lawful acts of &r,

or From Articles 3, Y (parazrapn 1) and 7 shall oe
made under this provision.

(3) 4ny High Contracting Party availing ltself
cf ©this right of derogation sn2ll keep the Secretary-
Gezneral of tre Council of Zurope fully informed of the
neasures wnich it has -taken and the reasons therefor.
It snall also inform the Secrefary-General of tne
Ccurnicil of Europe wnen such measures iave ceased to
operate and the provisions of the Convention are again

cing fully executed.”

Whereas tihe Department of cxternzl Affairs of the res-
pondent Government addressed a letter to the Secretary-
General ol The Council of Lurope, dazted 20th July, 1957,
witleh read as follows:
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"I have the honour to -inform vou that Part II of
the Offences against the Stabe {Amendment) ict, 1340,
was brought into force on the Zth July, 1957, when a2
Proclamation made by the Government of Ireiand on the
5th July, 1957, under section 3 of the Act was pub-
lished in the Irish OQifigiuil, the orfficial gazette.
A copy of the Proclamation, tozetner with a copy of
the Act, is attached fto_this letter.

2 In so far as the bringing into operation of

Part II of the Act, which confers special powers of
arrest and detention, mey involve any derogation from
the obligations imposed by the Convention for the

. Protection of Human Rights and “undamental Freedoms,
T have the honour vo reqguest you to e good enough to
regard this letter as informing you accordingly, in
compliance with Article 15 (3) .of the Convention.

3. The detention of persons under the 4cf is
considered necessary %to prevent the commisslon of
of fenices ageainst public peace and order and to prevent
the maintaining of military or ermed JTorces otner
than tThose authorised by the Constitution;

L, I have the honour also to invite your atten-
tion to section & of the Act, which provides for the -
establishment by the Government of Ireland of a Com-
mission to inquire into the grounds of detention of
any person who epplies to have his detention investi-
gated. The Commission enviszaged by the section was
established on the 16th July, 1957."

Wheireas, if the arrest and detestion of the Applicant
under the 4Act of 1G40 snould be considered by the Commis-
sion to have been inconsistent with the provisions of
Articles 5 and 6 of the Convention, tihe respondent Govern-
ment relies on 1ts powers under Article 15, paragraph 1,
to take measures derogating from 1ts obligations under the
Convention; and whereas it refers to its letter of 20th
July, 1957, as a sufficient notification of such measures
to the Secretary-General and of the reasons for them;

Wnereas. the Apblicant contests the view of the Govern-
wment that in July, 1957, there was in tne Republic of Ireland
"a public emergency threatening the 1liTe of the nation"
within the meaning of Article 15, paragrapn’'l, and the view
tnat, if there was such a public emerzency, the special
povers .of arrest and detention exercisable under the act of

A 51.591 o/
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1GL0 were measures "strictly required by the exigencies of

the sifuation'; snd whereas toe “pplicant furtner cppears Lo

challenge tne rlaht ci the Covermment to rely upoa 1%s

fa wila

letter of 2C%h July, 1957, cs a notification to the Secretary-

General vndér paragraph 3 of iLrticle 15;

Wnereas both tne gquestion waetner in July, 1937, thevre
was in etlstence a "public cmergency, threatening the life
nf the ration’, and the question whether the special
powers of arrest and detention elercisable under the Act
of 1S40 vepe wezsures strictly recuired by tne exigencies
of the situatior depend o matters of fact which are in
dispute between the parties; wiereas the Commission is not
in possession of sufficient evicdence fto enacle it ©To Jorm
an opinion now upon these wmatiers of Taci; and whereas Tnes
matters of fact are closely connscted with matters arising
upon the merits oi the Applicant's zlaiu; '

The Commission decides ©to joir. to fhe werits the res-
pondent Covernment's preliminary obvjection founded ubon
Article 1% of tne Convention.

4 s regards the guestion Waztiher the dpplication is
inadmissible under Article =7, paracgraph 2, of tThe
Convention as belng maniresviy 1ll-Toundad '

iWneresas Article 27, paragraph 2, of the Convention
provides that the Comwmission shall daclare inadmissible any
Applicetion filed under Article 23 which 1t considers _to be
manifestly ill-Founded:

Wereas tihe responcdent Covernmens represenits vaat the
Applicant wag arresved end desz2ined in July, 1857, in order
To restrain nin from persisting in a course of conduct
violating the onligetions of oyalty to trhe Pzpublic 1mpo
on all citizens by tie ConstiIut ~nd ﬁqoﬂbgerwhg tre 1i
and 1linmbs o7 onihers; whereas ontends that sueh arrest
and devention was justificiule Leceuse L7173 1cle >, poracrann
of' the Convention expressly ens tnat in accordance wi
a procedure prescribed by law a

a lawTul crrest or detention

1ﬂent o' any oeclig=ation 2
3 of that Article, w
d perso to te hroushty
' within 2 reasoratle
) azrezpht 1 {(v)}; ané whe
tends The arrest
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law, a person may be made the subject of a lawful arr

est
or detention "for the purpose of tringing him before the
competent legal authority on reasoneable suspiclon of
having committed an offence or wien it is reasonably con-
sidered necessary toc prevent his committiing an olfence
and bhecause, in its view, paragzrapn 3 is not applicable
To the case of a person arrested when it was reasonably
necessary to prevent nim from committing an offernce in
view of the impossibility under Irish law ol putting a-
person on trial merely or intending to comrlt a crime;

Ynereas, however, the Applicant contends that either

the obligation imposed upon nim by Article 9, Zection 2,
of the Constitution constiftutes 2 civil ohligation within
the meaning of Article 5, paragraph 1, of the Convention
or alternatively the treach tnereof must be & criminal
offence; that in either case re was entitied under
Article & of the Convention to a fair and »ublic hearing
within a reasonaole Time by an independent and *mpartiesl
Judicial triounal, established sy law; toaat, if the
breacn of the S°1d constitutional obligation constitutes
an "offence” witnin the terms of Article 5 (1)c, the
Applicant weas likewise entitled to a trial within a
reasonable time or to release pending trial oy virltue

of Article -(3) of the Conaenblon, Zhat the intverpreta-
Ttion which the resPOndent governmént seeks ts place on
Article 5, oafagrapn 1 {(b), would negative the provisions
of Article 5, naragrapiz 3, and Article S, paragraph 1, ol
the Convention and deprive them of all Torce and effect
and cannot tinerefore e correct; that, il tThe breach of
the constitutional oblizsation constitutes an "offence",
the lawful arrest ov detention of & person on reasonable
suspicion of naving committed suen an offence or where it
Was reasonabl; congidered necessary o prevent his com-
@itting such offence, which is authorised by Article 5,
aragraph 1 (c), can only be an arrest or detention for
the purpose of snbsequeﬁtlv hringinz nim vefore The com-
petent legal auvhorifty for trizl and not for the erpOSc

of indefinlte detention wilthout trial;

‘Thereas at this staze of the ploceedlnas the Commis-
sion's task, in deciding whether the Application is inad-
missible under Article &7, paragrapn 2, &s manifestly 111-
Tounded, is limited tc determining whether & prima facie
exanination of the Tacts of thne case and thie statements
of the Parties does or does not disclose any possible
ground on which a treach of the Convertion could ultimately
oe found to be establisned; and wihereas it cannot e con-
cluded from a prima facie examlnatLON of the facts and /
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the statements of the Parties in the present-case tnat trere
is no possible ground on which a btreach of ths Convention
could ultlmately_be found %o be estaclished;

The Commigsion accordingly rejects the respondent Govern-
ment's contention that the Application iz inadnissitle undar
Article 27, parag rac* 2 of the Convintion, as veing nanifestly
ill-foundec, E '

5. As. regarcs tne cusstion whether the Application is in-
admissgible under Article 27, paragraph 2, cf tne Lonven-
fion as pelng an abuse 0Ff T1e TIZNT O0:f DETILLon

Wneieas the respendent CGovernment contends That it was
open to the Applicant at any Time te secure his own imn
release Ly signing the above-mentioned undertala ing te r
the lonstitution and the laws andé ¥ agreeing not to Ze a
member of any unlawful organisation; wrereas it alsc contsnds
that, by refusing to do sc, the Applicant failed To malie use
cf a means which he had in his own hands to zut an eni To
nis detention and by thus failing to mitizate :tine danags
disentitled himsell from claiming compensaticn; whsreas it
further contends that the Application was insgired 3y motives
of purlicity and politigal propagancda; and whereas it submits
that for these varicus reascns the Applicaticon should Le held
to be vexatiovz and ar abuse of the riznt of p"titior within
the meaning cf Article 27, varagraph 2, of the Convention;

tinereas the Applicant takes the position that .che Govern-
ment by the act of Cetaining him committed a viclation of
the Conventlon; tnat tha s:gning of an undercaking to obvain
releass was not a dure wnlicn had any legal basis; cna
that he =imgzlf had tain Scrup1co in rezarc co tnée signing
of the uncertaking

Wnereas the question as to what extent ths spplicant
could and srovld nave mitigated the damage is a cuestion which
relates tco the merits and cannot ke determined at this stage
of the proceecdinzs; anc whereas the fact that the Appllca61on
was Inspired oy motives of publicity and political propaganca,
even if establisheaqa, would nsot by itself necessarily have the
¢cnsecuence that the Lpplication was an abuse of the right of
pevition, and whereac in any event that fact is not onc wihich
can ve determined until after a full examination of the merits
of the case; and whereas in general cthe question wnether the
present Application constitutes an abuse of the right of revi-
tion depends uron the outcome of the issue whether or not the
Applicant has been the victim of a Tundamental trsacihh of tas
Convention, wnicnh issuc essentially Welenzs To the merits
and cannot be decidec at this stage of the proceedings;

51.5%1. a
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The Commission accordingly rejects the respondent
Government's contention that the Application is inadmis-
sible under Article 27, paragragh -2, of the Convention,
as being an abuse of the right of petition.

Yhereas, to sum up,

1. As repards the exhzustion of domestic remedies
under Article 26 ol The Convantcion

The Commﬁssion re jects the contention of the res-
pondent Government that the Application is indé@missible
on thé ground of ah alleged failure to comply with the:
provisions of Article 26 of the Cénvention with reégard
to.the xhauctlon of domestic remecies; .

2. As regards Article 17 of the Conventibn_

The Commission decides o join to +1c merits the
respondent. Government's prelimln&r, obJection founded
vbon Article 17 of the Convention;

-

3. As regards Article 15.of ths Convention

The Commission decides To join to the merits the
respondent Government's preliminary objection founded
upon Article 15 of the Conventlon,

Y., As regards the question whether the Application is
inadimissibile under Article 27, paragraph 2, ol the
Convention as heing manifestly ill-Tounded

- The “or~1351on rejects tne respondent Government's
cortentloﬁ that the Application is manlfestly ill-founded;

5. As regards the gusstion whether Tne ﬁppllcation is inad-
missible under Arcicle 27, paregraph ¢, of the Conven-
tion, as 2ceing an aouse of the right of petition

The Commission rejects vihe respondent Govermrenti's
contentien that the Application is an awuse of thne right of
vetition, : T

Now therefore the Commission

DECLARES THIS APPLICATION TO RE ADMISSIBLE "
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Chapter III - -PROCEEDINGS BEFORE THE SUB-COMATSSION

I. APPOINTMENT OF THE SUB-COMMISS ION

31. The Lpplication having been declared admissible by the
European Commission on 30th August 1958, the President laid
down 22nd-September as 2 time-limit before which the Parties
should state whether they wished to avail themselves .of the
right, as set out in Article 28, paragraph 2, of the Convention,
of appcinting each a person of their choice as a member of ths
Sub-Commission.

>2. The Respondent Government, in =2 letter from its Lgent of
17th September, appointed Mr, James Crosbie as the membecr of
its choice and.the Applicant's solicltor, in = letter of 18th
September, appointed the President of the Europcan Commission
28 the member of his choice and, if the President did not
ccceot,; M. SiUsterhenn or M. Eustathiades in that order.

33. The President of the European Commission, in accordance
with Article 29 of the Convention and Rules 15 and 18 of the
Rules of. Procedure, carried out on 15th November the drewing by
lot of the remaining five members of the Sub-Commission and
their three substitutes. The resulting composition of the Sub-
Commission, as communicated to the parties on 25th November,
was as follows: : '

Members .

Mr. C.B.M. Waldock - appointed by the Apnlicant

Mr. J. Crosbie -~ 2ppolnted by the Respondent
Government

M. F.M. Dominedo

M., C.Th. Eustathiades

M. P. Faber

M. P. Berg

M, N. Erim

Substitutes:

M. Sgrensen
M. Ststerhenn
M. L.J.C. Beaufort

In pursuancz of Rule 20, paragraph 1, of the Rules of Procedure
M. Eustathiades assumed the dutics of President of the Sub-
Commission. : :

£ 51591 L,
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. II. SESSIONS AND MEETINGS -

34, The Sub-Commission.held the following_sessioné and meet-

g .. 23rd and 2i#th Mareh 1959

- 17th and 20th April 1959
26th. and 27th June 1959
3rd and. 4th July 1959 o
3rd and 4th .- -aher 1959 .
14th Novembter 1959

)

The oral hearing'of the Parties ftook place during the
Session at (b) from 17th to 19th April 1959,

III. EXAMINATION OF THE APPLICATION WITH
. ~ ~“REPRESENTATIVES OF THE PARTIES .
BY FFANS OF WRITTEN AND ORAL PIEADINGS

35. The Secretariat, acting on the instructions of the Presi-
dent of the Commission, in a letter %to.the Applicant's _
solicitor of 8th September 1958, invited the latter to submit
within a period of & weeks his arguments and conclusions on
the case. In a further letter to the Applicant's solicitor

-.0f 10th October 1958, the Secretariat stated that this time- -

1imit had been extended by a further period of 4 weeks to run
as from the date of the receipt by the Applicant!s soliciltor -
of the full text of the decision of the Commission.

36, On 20th November 1958, the Applicant's Memorial, entitled
'"Arguments and Conclusions', was filed with the Secretarlat
together with 8 schedules. ' o

37. On 25th November 1958, the Secretariat, acting on the
instructions of the President of the Sub-Commission, sent the
Applicant's !'Arguments and Conclusions! to the Respondent
Government and informed it that the President Had fixed a
time-11mit of six weeks, ramely until Gth January 1959, for

- the submission by the Respondent Government of its Counter-

Memorlal. This time-1imit was extended, at the request of
the Respondent Government, until 20th January 1959.

38. The Respondent Gevernment's Counter-Memorial dated 12th
January 1959, reached the Secretariat on 22nd January. This
was sent to the Applicant, who, on the instructions of the-
President -of the Sub-Commission, was:asked to submit his Reply
wlthin three weeks, namely before 16th February 1959. - At the
request of the Applicant, this time-limit was extended by an
Order of the President to 23rd February 1859,
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39. Thc.Applicant's Reply of 19th Fecbruary 1959, was scrved

on the ﬁgent of thc Respondent Governmcent on 2lst Fecbruary
1959, which was asked to submit to the Sub-Cormission-bcfore
rth March 1959 any Obscrvetions which it ﬂlgh dCSer to make,

Lo. Thc Observations of thc Respondent Govcrnmcnt of” 12th
March 1959, were communlcanod to the Aﬁpllcunt for information,

L1, The Sub- Comm1351on in 1ts mcctlng of 23rd to ZLuh March
1959, aftcr deliberating,  took a a00151? which ‘was communi=-
ceted to the Partics on 26th Maorch 1959 and in which it in-
vited the repreoscntatives of the Pertics to eppcar beforc 1t
at an oral hcaring on 17th to 18th april 1959, to meke ccrtein
cxplenations. a4t the samc time it inviscd the Applicant -and
Inspector Mci‘chon to ecppcar as witncsscs in ordecr to furnish
informztion on certain points. Thesce two witnesscs were
invited to esrvcar at tho cxpcnsc of the Council of Europc.

At the mecoting of 23%rd to 24th Morch 1959 1., Sistcrhenn zcicd
es substitute for 4., Domincdo ¢s . Sgrcnscn, the first sub-
stitute, wes unabl: to ¢ ticnd, N ‘

iz, On ist 4pril 1959, the ~pplicant's soclicitors informed
the Scorcieriets that the Loplicent hod accepted the Sub-
Commission's invitotion to appcer pCPSOnDllj et the hcaring .
on 1?tb and 18th spril 1959 L :

3y on Lta ipril 1959,'thc Hgent of  the Trish Gévdfnmcnt]in-
formed the Scercutorict thot Inspccvor Mellahon would also-be
prcscnt ot the orzl heeoring. S :

Lli,. The oral hcariqg took plazec on 17th to 19th pril. 1959

Thu Sub Comm1551on oS uomposcd os follows

M. C Th JUS*"* miades - Iresident ST
Mr. C.H. Waidock - nominatcd by the nDDllC°nt

Mr., J,. CTOSblu ~ nominatcd by the Respondent COJc?nmont
P‘JI. Pn “ -4-5

S, P. F...-L;C'n

e No Zrim

h &

M. A. SlUstcrhenn - sqbs+1tuuc romoCr r001301n5 M. Domincdo,

—

1) For text sue ph.recmaphs 100 apd _7 “palow
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The Parties were represented as Follows:

" For the Applicant:

Mr. Sean MacRride
Mr. Thomas J. Conolly

]

Senior Counsel
Senior Counsel

Mr. Seamus Sorahan - Baerrister-at-Iaw
- Mr. Patrick C, Moore -- Instructing Solicitor
Mrs Claran HMecinally - - Instructing Solicitor

For the Respondent Government:

Mr. Aindrias OCaonimh - Senior Counsel
' Attorney-General
Mr. Erian Walsh - Senior Counsel
‘Mr. Sean Morrissey - - Barrister-at-ILaw -
Mr., Anthony Hedderman -~ Barrister-at-ILaw
Mr. Donough QtDonovan = - Chief State Solicitor
Mr. Peter Berry - Secretary, Department of JuStlce

45+ The two witnesses made statements and weremquestloped by.
the Presiden®t, members of the Sub-Commission and represent-
atives of both Parties; - The Sub-Commission then delivered
a decision on 20th April 1959 in which it referred. to the sub-
missions of the Parties and the evidence of the two witnesses
at the oral hearing. : '

16. it the same time, it invited the Parties to stete whether
they wished to avail themselves of the assistance of the Sub-
Qommission, in atcordance with Article 28 paragraph (b) of the
gonvention, in. order to attempt to reach a friendly settlement.
And, i1f so, to submit their suggestions in regard to such 2a
settlement of the case, (For full details see Paxrt IV-of this
Report). - : A

L7. The Applicant and Respondent Government replied to-the
Sub~Commissionts invitation by letters of 25th M2y, 22nd June

~and 9th July 1959, and of 30th May and 2%rd June 1959 ré-

spectively and the Sub-Comission met on 3rd and Lth July
1959 to deliberate.

./.“
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The Sub-~Commission was on that occasion composed as
folliows: : :

1

M. C. Th. Fustathiades - President

Mr. C.E.M. Wa103 k . = Member mominated by the 4Lpplicant

M. Sﬁrensen - = Substitute member appointed by
the Respondent Government to
replace Mr. Crosbie

M. P. Berg

M. P. Paber

M, N. Erim :

‘M. A. Stisterhenn . - Substitute member replacing

' M. Dominedo

18. On 9th July 1959, on the instructions of the Sub Comm1351on
the Secretariat wrote a further letifer to the Parties stating
that their ebove-mentioned revlies did not appear to provide a
basis for a solution of the case by means of .a friendly settle-
ment, but recalling that the Sub- Commission continued to be at
the dlsposal of the Fartiss for that purpose.

The Applicantt!s solicitor acknowledged that 18utcr in a
further letter of 1llith July 1959

L9. The Sub-Commission met agaln on 3rd and Lth Séptemﬁer
1959 to deliberate and to draft i%s report to the Comm1551on.
The following members were present:

M. C. Th., Tustathiades - President

M, C.E.M. Waldock - nomipnated by the 4pplicant

Mr. J. Crosbis - nominated by the kRespondent Government
M., F. Berg '

M., P, Faber

¥, F.l. Dominedo

M. 4, SUsterhenn - Substitute member replacing M. Erim
50. The Sub-Commission then met in Paris on 1lLith Fovemker 1959
vo complete its report to the Commission and it zdopted it on
the same day. |

The Sub-Commission was on that occasion composed as follows:

M. C. Th. Eustathiadcs - Fresident

Mr. C.H.M. Waldock ~ nominated by the Lpplicant
Mr. J. Crosbie -~ nominated by the Respondent Government
M., FP. Eerg

M. ®. Paber
M. F.¥. Dcminedo
M. N. Erim

M. A. SUsterhenn wes 2130 vresent, at the reguest of the
Sub-Commission.

A 51,591. e



- 53+ -

PART III
ESTABLISHVENT OF THE FACTS

'AND OPINIONS OF THE COMMISSION

P01nts at lssue

51l. In the light of the European Commission's Decilsion of
30th August 1958, as mentioned in Part IX, paragraph 30, of
the Report, the task of the Sub-Commission was to establish
the facts in regard to the following points :

1. Whether the measures.of detention and arrest taken by
o the Respondent Government against the Applicant conflicted
with the Convention, in particular Articles 5, 6 and 7;

2. If the Applicant'!s detention is found to be in conflict
wlth Artlcles 5 and 6, whether it is justifiable by
reference to the right of dercogation under Arficle 15
of the Convention;

3. Whether the Applicant was precluded from invoking certain
of the rights and freedoms set out in the Convention as
a result of the appllcatlon to him of Article 17;

y, The estimation, 1f appropriate, of any damages, compén—
sation and costs to be awarded to the Applicant.

These four issues are dealt with in chapters I to IV

below. The relevant opinion of the Commission is set out
at the end of each Chapter.

A 514591 “' T e/
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CHAPT:R I

The gucstion whether the mcesurcs of arrest ond detention
vaken by the Respondent Government agelnst the spplicant were
in conflict with thc Convcntlon in particular .irticlcs 5, 6
and ¢ - :

S The_guostion whe ther there was a violation of irticles §
and 6. of thc Convcntion

52. A more comprchcn51vo surmary of the factual backaround of

the casec appears at Part I of the Report and paragraph 5l below

simply sets out thosc facts whiech rclate particulerly to the

question of the arrcst end detention of the aApplicent.

53. In ordcr to approciatc the legal aspccts of the aApplicent's
arrest and detention, it is nceccssary first to set out the
relevant provisions of the Irish law:-

"Offences lLgeinst tho State ict, 1939 (1)
Section 21

"(1) It shall not be lawful for any pcrson to bc a
rmember of an unlawful organisation.

(2) Every person who is 4 member of an unlawful organi-
sation in contravcocntion of: thls scction shall bc guilty of an
offence under this scction end shall -

(2a) on summary conviction thcrcof, be liazblc to & fine not
excceding fifty pounds or, 2t the discretion of the court,
to imprisomment for o torm not cxceceding three months or
to both such fine and such imprisomment, or

(b) on conviction thcrcof on indictment, be lisble to imprison-
mont for 2 tcrr not excceding two ycars,”

Section 30 ‘

(1) A member of the Gerds Siochana (if he is not in .
uniform on production of his indentification card if demanded)
may without warrant stop, scerch, interrogate, and arrsst any
person, or do any onc or morc of thosec things in respect ol
any person, whom he saspocts of naving committcd or boing
about to commit or boing or having becn concerncd in the com-
migsion of a2n offence under any scction or sub-scetion of this
Act or an offencc which is for the time being 2 scheduled
offence for the purposcs of Part V of this act or whom he
suspects of caoarrying ¢ documcnt rclating te thc commission or
intended commission of any such offcncc as aforesaid..

of e

(1} .Alrcady rcferrcd to as the 1939 act.
A 51,591 | '
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(2) Any member of the Garda Siochana (if he is not in
vniform on productlan nf his-idenvification card if demanded)
may, for the purpose of the . .exercise of any of the powers con-
ferred by the next preceding sub- -sectinn "of this section, stop
and search (if necessaxy by force) any vehicle or any Sth,
boat; or other vessel which ne suspecis to contain a person .
whom he is empowered by the said sub- ~-sectinon to arrest without
warrant -

(3) Whenever a person-is arrested under this section,
he may -be removed to snd detained in custody in a Garda
inchans St&Gan, a prison, or Some otvher convenient place for
a periad of twe;ty-fﬁui hnu;s Trom the time »f his arrest and
mey, if an officer of the CGarda Siochéna nnt below the rank
af Chief Superintendent so directs, be so detained for a further
perind »2f twenty-four hours, o '

(L) A person detained under the next preceding sub-
sectinn of this section may, at any time during sucn devention,
be charzed before the Tistrict Court or a Special Criminal
Court with an OfIEﬂCe o be released by directinn of an
officer of the Garda S*nchéﬁa, .and Shall if nnt so charged
nr released, be released at- the explraclon of the detention
authorised by the saié sub-=5ectinn.

(5) A member of the Gdrda Slschdna may do all or any of
the following things in respect of a2 persnon detalned under vhis
section, that is to say:-

-~ ~

(a) demand of such nerson his name and address-
(b)) search such person ar. cause n¢m £ be searched;

(c) photozraph such person or cause him to b2 photographed;

(¢) take, or cause t~ be taken, the ifingernrints »I such
person. :

(6) Every persn wan snall “bSTIUCu oT 1myede the .
exercise 1n respect of him by a member of The CGdrdas Siochédna
of any of the powers conferred by the next preceding sub-
sectiogn of tThis-section or shall fail or refuse to give his
namne and address or shall give, in response to aay such demand,
a name.or.an address which is false »r misleading. chall be
guilty -of an offence under this section and shall be lizble on
sunmary conviction thereoi ©o imprisonment for a term not

exceeding six months,"
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"Offences Against the State (Amendment) Act, 1SLO (1)

Section Ly

" (1) “henever a liinisver of State is of 2pinion Thzi
any parvicular person is enzaged n activities which, in his
opinion, are prejudicial tn» The preservation of puclic peeace
and ordexr or To.the security ~f the Stéete, such Minister may
by warrantv under his hant and sealed with his »fficisl secl
order the axrest and detention oF such person unier this section.

(2) Any member of the Gdrds Siochdna may arrest without
warrant any person in respect o whoia a warrent hes beern issued
by a Iilnister oI Svate under the fnregning sub-seciti~n of this

section,.

son arrested under The nex: praceding suu-

(3) Tvery pers
Tion snall be detainegd in a prison ox other
G

-
section oFf this sec

place nrescrited in tnat behall ny regulations nede under this
Fert of ©This fct until tnis Parxrt of this Act ceasez €2 be in
force or until he is released undcexr the subsscuent provisisns
of this Fert of this Lct, whichever TFirs® hapoens.

4D (D

(i) W®hensver a merson is detained under this se

cE
there shall be Jurnished t> such persan, as snon as mey be
after he arrivis at% = prison or otner vlace oFf Jetention prew«

scribec in thatv behzld 57 resulations made under this Parts of
this fct, & copy of The waryront issued under this section inm

relati-n to such person ani 2f the »provisi-ns »I Section o of
L . I\ - : °
chis Act.

(5) Dvexy warrs.t i1ssued by & rinister =i Staie under
tiis section snell ve in the Tnirm s&o ~ut in vhe Schedule ©o

c
this Act »r in & I2rm ¢0 o

In a¢diti~n, itv is relewant Tn bear n wmind The following
provision »~f the Irish Constituii-n:

'Pidelity To vhe =nation ani 1nyaliy to tihe 3vats are
fundamentel »2~livicel autiez ~f all citizens.| J
!/ L]
() Already weferzei ©n es “he 1940 lcb, LT
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5&, The Avplicant was arrested on 11th July 1557 and detained
Tor 2l hours in the Bricdewell Police Station in Tublin under
Section 30 of the 1939 ict, as being & suspected member of an
illegel nrganlsatlon, namely the I.R.A.

- On 1l2th July 1957, the Chief Sanerlnuendent »f pPonlice,
acting undexr Section 30 of the 1939 Act, made an order that
the Applicant be aetained for = ¢urthev peried of 2L hours,
expiring at 7. L5 p.m. 2n 15th July 1957.

The Applicant's detention under Sectinon 50 of the 1939
Act ceased, however, at € a.m. on 1%3th July 1957, when he was
taken from the BrldeweTl Police Station and uransfer ~red to the
iiilitary Prison in the Curragh {the “Glass House” )., He
arrived there at ¢ a.m. on the same day and was detained from
that time by virtue of an order made on 12%th July 1957 by the
Hinister for Justice pursuant 4o Section l of the 130 Act.

From the "Glass House” the Applicant was. transferred on
17th July 1957 to the Curragh Internmens Camp where he remained
until 11th December 1957, the cate on which he was eventually
released, :

At no time during the above period was the Lpplicant
either charged or brought to trial »elonre a court »f law.

55 As already mentioned in -Part II, paragraph 30, the
Buropean Commission, in its Decision AT 30th Augus® 1958,

found that the Application wes nnt menifestly ill-founded

and decided to join to The merits the cuestion of the violavion
of Articles 5 and 6 of the Convention, It had considexred that
its task at that stage wes simply to determine whetTher a

prima facle examination of the case showed that any zround
existed on which it might vltimetely be found that a violation
of the Conventi-n had accurred, In this respect, iv decided
that such a prima faocie examinatiosn »f the case did not Jjustify
the exclusion of The possibility of a2 violation. :

56, Summary of submissions of the Parties vo The EurOpean Commissien

The foll-wing is a summary oI the ar "Uments subﬁluced at
that staze by the Parties t~ the Eurcpean Commission.
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. The Respondeﬁt.Government submittedﬁ

Itha* he. Appllcant hdd been arrested in July 195?, in

order 0 restrain him from persisting in a course of
conduct wnich violated obligations of loyalty imposed on

-all citvizens by the Constitution;

That such arrest and detention were justified, as

irticle 5, paragraph 1 (b} of the Convention provided

that & person may be lewfully arrested znd retained Hn
order to secure the fulfilment of any obligation pre-
scribed by law;! moreover, in such .cases, Article 5, .
paragrarh (3), which requires that an arrested or detained
person be broucht before a judge within a reasonable time,
does notv applys :

that, alvernatively, the Avplicanit's arrest anc deuentlon
were justiriable because Article 5, paragraph (1)(c) of
the Convention nrovided that a person mzy be lawfully
arrested and detzined !'for the purpose of bringing hinm
befoxre the competent legal. authority on reasonable suse~
picion of having committed .an offence or when it is

‘reasonably coansidered necessary o prevent his commﬂtf_

ting an offence.,! Article 5, paragrapn (3), was not
applicable in the case of 2 person arrested to prevent
his committing an offence as it was impossible under
Irish law t~ put & verson on trial simply for a criminal
intention. - Co

The Lpplicant submitited :

that either the cbiigation imposed upon Inim by the Con-
stitution wes & civil nbligation within the meaning of
ArtﬁcWe §, paragraph (1).of the Convention or a breach
of that ob71gau10n must be a criminal offence. In
either case he wos entitled wnder Article 6 of ‘thé Con-
vention to a fair and public hearing within & reasonable
time by an independent znd impartial tribunal;

that, if The breach of that ~bligation was an 'offence!
undér Article 5 peragrapn (1)(¢) of the Convention, he
would still be entitled To trial within a reasonable

Time or to release pending trisl under ifxrwicle 5,

parzgrarvh (3);

A 51.591 | 2



- 59 - -

(¢) that the interpretetion put by thc Respondent Government
on article 5, paragraph (1)(b: would nullify the provi-
sions.of Article 5, poragraph (3) ond Article 6, para-
graph (1) of the Convention. If the bréach of tho above-
mentioned obligation was an !'offcnce', the lawful arrcst
or detention of & pcrson on recasonable suspicion of having
committed such an 'offence' or to provent his committing
it, is authorisecd undcr isrtiecle 5, parsgraph (1){(c), could
only be an-arrest or detention for the purpose of bringing
Elm {o trial ond not for an indecfinite dectention without
“tria -

57. SUmmary of submissions of the Partics to the Sub-Commission

-During the cstabllshmont of the facts by tho Sub- -Commission,
thc written submissions of thc Partics were containcd in an
oxchange of written plcadings and thce orcl submissions were
made at the hearing befdrc the Sub—Comm1551on on l?tb to 19th
April 1959. They wWere 28 follows:

58. Memorial of the -npllcant

.-The Applicant, in his Fbmorlal (cntitled 'TArguments and
Gonclu31ons'), of 20th November 195é submitted that his
1mprlsonment from 12th July," elternatively from 13th July 1957,
until 11th Deccmber 1957, without trial, charge or the intcr-
vention of the duc proccss of lew constltutod a v% }atlon of
the Convention,  in particular of articles 5 and 6

58. Counter-lcmoricl of Respondent CGovermment.

The Respondent Government, in its Counter-Memorial of
12th January 1959, submitted that there had been no violation
of Articles 5 or o of the Convention for the following reasons:

(2) .‘The Applicent had been arrested and detaeined in order to
prevent him committing on offence agoinst public order
and security. This was allowed for under Article 5,
paragraph (1)(c) of the Convention and this provision was
not, in the present case, subject to Article 5, paragraph
(3). The Applicant had been detained under the 1940 Act
for an intention to commit a criminal offence. Such an
intention was not itself an offence and the Irish Courts.
had decided that a.  person so detalned was not detained’
on 2 criminal charge. Detention in these circumstances
need.not be. followed by a 'trial' within the meaning of
Article 5, paragraph (3); _ o/ o

(1). Paragraph 1 of 'Arguments a2nd Conclusions!
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Arrest and detention under the 13,0 Act wes not arbitrary
as a.person sc detained was entitied to challenge the
legeliity of his arrest and detention in the Irish Courts.
The Anplicant hed done this by means of habeas corpus
proceedings;

Further, the warrant of detention was signed by a Minister
of State, in this case by the linister of Justice, and oniy
signed when he considered from police information that the
person concerned was engaged in activities prejudicial to
the security of the State;

In a dispute between an individual &nd his government, a
presumption existed in favour of the legality cf the
tacts of that government! and should bve applied by the
Commission,

Reply of Lpplicant

The Applicant, in his Reply of 19th February 1959, to the

Respondent Government's contentions, submitted as follows:

(2)

(b)

that all the allegations made against him constituted
criminel offences cognizable by the Irish Courts, namely
the ordinary Criminal Courts, the Specizl Criminel CGourts
or Military Courts. The Applicant had denied these alle-
gations in affidavits and could have been charged with
perjury 1f the facts stzted therein were untrue. The
Commission should no* undertake the trial of offences s
this was the functicn of the domestic courts and the
Applicant had not submitfed evidence for that purpose;

thet the Respondcnt Government's submissions as to the
construction of Articles S ond & of the Convention would
render those Articles inefTective., Arbitrary imprison-
ment without trial wes not permitted by the Convention.
Apart from the 1340 Act the legel position as to such
imprisonment was set out in the High Court judgment in
"The State (Burlie) v. Lennon o¢nd thc Attorney-General®
(Irish Reports 19L0, pege 156). Article ¢, paragraph

(1) of the Convention geve the right to o fair and public
hearing to a person in the determination both of his ecivil
rights and obligations cnd of 2ny criminel charge. The
Applicant would, therefore, still be entitled to ftrial

in the Irish Courts even if the Respondent Covernmment's
argument that there was no guestion of 2 c¢riminal charge
wes accepted; /

I3
i

(1) Paras., 22 to 2, 31, u7. 49, 56 (a) of Counter Memorizl

A 51,591



(c)

(a)

61.

‘Convention wag disclosed.

- 61 =

-that the decision of the Supreme Court in the Applicant's
case rendered the remedy of habees corpus illusory. By

. virtue of that decision, the Irish Courts must refuse

release to any Appllcant in habeas corpus proceedings
whére the authority detaining him produced a warrant
signed by 2 Minister of State under Section L of the

1940 Act., = The Supreme Court had.-decided that a Minister

could exercise the powers under Section |} provided that
he had formed an opinion as described in that Section
and that the validity of such an opinion could not be
questioned in any court;. .

that .the onus of proof was on the Respondent Government

to show that ths Applicant's detention under the 1940 Act
was In conformity with the Convention. There should not
be a presumption, as suggested in paragraph 31 of. the
Counter-Memorial, in favour of & Government as against

an individual, This would imply 2 limitation of the
rights of the individuzl which wss not expressed in the . °
Convention, '

If it should be held that thsre was such a presump;
tion, the Applicant would contend that this presumption
would be displaced as soon as . a prima facie brcach of the

" The erbitrary imprisonment of the Applicant was such
a prime facie breach of Articles 5 and 6 of the Convention.(l)

Rejoindef of Respondent Government

The Respondent CGovernment, in its Observations of 1lZ2th

March 1959, made no new submissions but repeated generally
that detention under the 1940 Act we2s not in conflict with
the Convention end that nothing had been don? %n relation to
the Applicant which violated its provisions. _

62.

The Sub-Commission made no reference to this issue of -

violation of Articlies 5 and 6 in its Decision of 2Lth March

1959, in. whic¢h 1t invited the Parties and two witnesses .
{the Applicant and Detective-Inspector MciMahon) to appéar

before i1t to give certoin explenctions on other points,

of .

(1)

(2)

.{Paragraphs 5, 6, 18, 19, 21, 22, 31, 33 of the Reply.
Schedule No. .)_ 2. _

(Paragrephs 3 to 5 of the Observetions.) - - o
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53 Oral hearing

At the -orzl hesring before the Sub- Commission on 17th to
19th nprl% %959, the Parties ﬂade brief submissions on this
question.

Ths Appllcant repeaucd that Article 5, D_ngrubh CW t)
of the Convention referred to -lowful arrest or detentlon of
a person to secure the fullilment of 'any obligation pre-
seribed by law! &s being ¢n e’dcption to the absolute right
of 1liberty. Requiring & parson to sign on undertaking os
.2 condition of 11bertv was nOu, however, an obligation pre-

scribed by law.

On behalf of the Aprlican%, rcfzrence was mede in this
connection to the Unitel States cascs of Xent against John
roster Dullcs and Brichl against John Foster Dullies in which
1% was decided that it wos t permissible under the rule of

Jaw to compel 2 person to 31gn an undertaking iIn order to
secure 2 pzssport. The fpplicent submitted thet o fertiori
it was not permissikle to imposc such 2 regquirement as a

condition of liberiy.

The submission wes élso rcpeatud on behglf of ths Appll—
cant that Article 5, paragreph {3) of the Convention clecrly
applied tc Lrticle 5, poragranh (1){c).

The Resvondent Governmsni's reprcecsentotive stated that
he did not intend zgain to cezl with these legal issucs.

Bly, QUTLTOT L0 Lo L CUIIITell

Y o oL RS

The GmﬂliESLP“ armsidcrne Ll t thr ryiact nnd detontica .
person upcn the om

of o dor ¢7 o Minister of State under Ssction
L of the Offencss Agoinst the Stote (Amendment) iet, 1940, is

a meesure wnich dogs not f¢ll within any of the categoriecs of
casss listed in article 5, paragr ph 1, of the Conventlon 2s
cases in which it is pecrmitted <o e_rive a person ol his
liberty.

Under porcgraph 1

deprivetion of liberty 1s sutheorised
in six seporate categoriss

(

a

cf cases, Four of those categories,
nemely, subparographs , (a), (¢) end (f), have no possible
application to arrcst and Gotention under Seculon L of the 19&0
ict. It is thercfors only subporocgrephs () and {c¢) which come
into consideration in the prescnt instonce and in the course of
the procecdings the Respondent Government has involked each of
these subpcrogrevhns as justifying the introduction of that

rieasure. o/

(1) Verbatim Recerc orf Oral Eearing vp. 81, 82, 91 to-9¢5, 13k,
153, Exhibit -
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Subparagraph (b) authorises: "the lawful arrest or
detention of a person for non-compliance with the lawful  order
of a Court or to secure the fulfilment of any obligation pres-
cribed by law". The contention of the Respondent Government,
in effect, is that the arrest and detention, upon the order
of a Minister of State, of a perscn who in his opinion is
engaged 1n activities prejudlicial to the preservation of public
peace and order or to the security of the State is an example
of an arrest or detention "to secure the fulfilment of an
obligation prescribed by law" In the view_of the Commission,
however, the words in subparagraph (b) "in order to secure
the fulfilment of any obligation prescribed by law' do not
contemplate arrest or detention for the prevention of offences
against the public peace and public order or against the
security of the State but for securing the execution of
specific obligations imposed by law. That this is the inten-
tion of. subparagraph (b) is clear and for more than one reason.
In the first place, it is the natural meaning of the words

"in order to secure the fulfilment of any obligation" in the
English text and of the words "en vue de garantir l'exécution
d'une obligation" in the French text. Secondly, arrest or
detention on suspicion of having committed a c¢rime and in
order to prevent the commission of an offence is dealt with
in the very next subparagraph. Thirdly, the interpretaticn
of subparagraph (b) for which the Respondent Government con-
tends, if it were adopted, would go some way towards under-
mlning the right to liberty and securlty of the perbon
guaranteed in Article 5 and it 1s unthinkable that the
Signatories of the LFuropean Convention on Human Rights intended
subparagraph (b) toc have such an effect.. . This .consideration
has all the greater force when it is remembered that the
guarantees of lilberty and security of the person in Article 5
are-also an essential foundation of the rights guaranteed to
persons by Article 6 in regard to the determination of any
criminal charge against them.
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Subparagraph (c), on which the Rospondent Government also
relies, eauthorises: "thc lawful crrest or detention of a2 person
cffected for the purpose of bringing him before the competent
lecgal authority on reasonablc suspicion of having committed an
offence or when it is rcasonably considercd necessary %o prevent
him committing an offence or flecing after having done so,"

The difficulty heore, from the point of vicw of the Hespondent
Government, is that cven if it bc assumed that a2rrest and deten-
tion under Section L of the 1940 iect folls within the tcrms of
subparagraph (¢}, this subparcgraph hes to be rcad in conjunc-
tion with paragraph 3 of Article 5. Paragreph 3 states: "Every-
one arrested or detained in accordance with the provisions of
paragraph 1 (¢) of this Lrticle sh2ll be brought promptly bofore
g judge or other officcer authoriscd by lew tc cxercisc judicial
power and shall be entitled to triczl within o reasonable time or
to release pending - tricl ....". The 1940 ict, although it
provides that a pecrson arrested and detaincd under Section i
shall have the right to hove the continuation ¢f his detcntion
considered.by 2 commission of inguiry, docs not give such psrson
any right to be brought beforc a judge or othcr judieieal officer
or to have . his case tried. The Respondont Government has sought
to mect this difficulty by contending, in effcct, that when a -
person is arrestcd and devaincd in order to prevent him from
committing an offence, it is not possible under Irish Law to
bring him to trial mercly for his criminal intention and that
the right to be brought before ¢ judge and teo be triecd within a
reasonable time is not thereforc capable of application to the
case of arrest and detention for the purpose of preventing

the commission of an offence. Thus, according to thec Respond-
gnt Government, peragrenn 3 of Article 5 must be understood as
applying only to a pecrson arrcsted or detained in order to

bring him before tho competent legal authority on rsasonable
suspicion of having committcd an offence or in order to pre-
vent him from flcecing aftcr having ﬂommltt“a en offcnco.

In the opinion of the Corwairsion, the Rospondent
Government's contention is in dlfGCt contlict with the plain
terms of peragreph 3 of Articlc § which statcs catcgoricelly
that everyone arrcsicd or detaincd in accordance with the pro-
visions o¥ paragraph 1 (c¢) shall be broughu prompt 1y before a
judiecial officer and shall be entitled io trial within &
reasonable time. '

Whether the criminel law of the Republic of Ireland docs
or dces not make it poss*ble to bring to trigl on 2 crinminal
charge a person arrested cnd detaincd on thc grounds that "it
is reasonably considered nccessary to prevent him commltiing
en offence™ 1s beside the point,

of s
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Paragraphs 1 (b) and 1 (c of Article 5 provide clearly and
categorically that under the Conventlon a State may not arrest
and ‘detain a person upon those grounds except upon the con-
ditions that he is brought promptly before a Judicial officer
and that he has the right tec trial w1th1n a reasonable time

or to release pendlng trial. :

. It is also to. be observed that the Respondent Govern--
ment's contention involves a method of interpreting paragraph
1 {c) which does not appear to be justifiable. = That .conten-
tion reguires the words "effected for the purpose of bringing.
him .before the competert legal authority’ To be read as, apply-
ing. only to the case ©of a person arrested or detained :
réasonable. suspicion of having committed an offence:’ In the
opinion of the:Commission, however, both the English and French:
texts of paragraph 1 (c) make it clear that those words.apply
equally to the cases of persons arrested or detained "when 1%t -
is reasonably considered necessary to prevent his commitfing
an offence .or.fleeing after having done so."  Furthermore,
if reference is made to the French text, the language con-
firms that the Article is not susceptible of the interpreta-
tion contended for by the Respondent Government. Thus, in
the opinion of the Commission, it is clear that paragraph 1
(¢} only authorises an arrest or detention of .a person "effected
for the purpose of bringing him before the competent legal
authorlity’ . Arrest or detentlon under Sectlon I of the 1940
Act is not such a case. .

The Commi331on is, therefore, of the opinion that arrest
or detention under Section 4 of the 1940 Act is not a measure’
which is authorised by Article 5, paragraprh 1 of the Convention
It follows that the Respondent Government can only Jjustify the
measure in guestion, by showlng that, in the particular
circumstances of the case, the measure was permissible as a
legitimate exercise of the powers conferred by Article 15
upon a State. . .
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B, Tho guestion whcether there was a violation of Article 7 of
the Convontion -

65. Memorial of the Applicant

The ‘Applicant in his Memorial {entitled 'Arguments and
Conclusions') of 20th November 1958, submitted that the 1940
Act was. brought-into force on 8th July ond hc had becn arrested
on llth July 1957. Evon if there had been proof that the
Applicant was, beforc 8th- July, a membesr of an unlawful orgoni=-
sation, Article 7, paragreph (1), of the Convention would pre-
c¢lude the application of o lezw to an act which, when committed
was not an offence-involv%n§ the cxtraordinary penalties pro-
vided for under that law, (1)

66rﬂ'Countéf Memorial of Respondent Government

- "'The Respondent Government in 1ts Counter-Memorial of 12th
January 1959 stated that it did not understand the Applicant's

contention in this respcet and that there was no guestion of

the Applicant being held guilty of a criminel offonce on ‘account

of any act which'?i? not constitute an offence at the time when

it was committed,

67. Reply of Applicant

The Applicant, in his Reply of 19th February 1959, sub-
mitted that, in thc proceedings bcfore the Detention Commis-
gion in December 1957, all tho accusations made against him
related to alleged incidents occurring before 8th July 1957.
The Minister of State, when signing the warrant of detention,
must be of an opinion that thc pecrson concurrcd was at that
time engaged in the activitiecs described in Scction L of the
1940 Act. He could not take into account matters alleged to
havo occurred becfore the coming into force of that port of the
1940 fct. It was on these grounds thot the 4ip; licant had
submitted that there haod been 2 violation of irticle 7 of the
Convention which provided that a pecrson should not be held
guilty of an offence in respect of an act which d4id not con-
stitute an offonce at the time when 1t was committed.

It was significant that the Respondent Government had in
its Counter=-lMemorial included for the first time an allega-
tion of an overt cct occurring alfter 8th July 1957 and con-
stituting an offence under thc 1939 and 1940 icts, namely the
alleged admission by the Applicant to Inspcctor MelMzhon on 1lth
July 1957, that he was a member of an unlawful organisation.

+ []

(1) Paragraph 5 (e) of irguments and Conclusions

(2) Paragraph L8 of Countcr-Memorial, -
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68. Oninton of th. Commission

The Comnisgion doss not concider that iArtiele |7 of
the Convention applies in the present cose.  The Applicant
was not detained as a result of a conviection on a criminal
charge, nor was his detention a "heavier penalty" within the
meaning of Article 7. Moreover, Section 4, paragraph (1) of
the 1940 Ae¢t under which the Applicant was detained, provides
that the Minister of State must be of the opinion that the °
pérson ordered to be detained is engaged in activities which,
in his opinion, are prejudicial to the preservation of public.
pedce and order cr tc the security of the State. It is,.
therefore, clezr that a person is only - -liable to be detained
under Section 4 of the 1940 Act if a Minister of State is of
the opinion that the person in cuestion -at a date subseguent. -
to the power of detention conferred by Section 4 being brought
into force is engaged In activities prejudicial to The preserva-
ticn of public peace and order or The security of the State.
Accordingly, there is no question of Section 4 being retrcactive
‘in 1ts coperation. .
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CHAPTER II

Right of derogation under Article 15 of the Convention

A
Introduction - The texnts, the submissions of the Parties and
The Commission's Decisaon of 30th August 1950

69. As the Comn1551on has stated, its opinion that the detentlon
of the Applicant was in conflict w1th Articles 5 and 6 of the
Convention, the guestion now arises whether that detention is
Justified by derogation under Article 15.

70, Article 15 of the Convention on Human Rights states as
follows:

"(1) In time of war or other public emergency
threatening the 1life of the nation any High Contracting
Party may take measures derogating from its obligations
under this Convention to the extent clrictly reguired
by the exigencies of the situation, provided that such
measures are not inconsistent with its other obligations
under internaztional law. :

(2) No derogation from Article 2; except in
respect of deaths resulting from lawful acts of war, or
from Articles 3, 4 (paragraph 1) and 7 shall be made
under this provision.

(3) Any High Contracting Party availing itself of
this right of derogation shall keepr the Secretary-General
of the Council of Europe fully informed of the measures
which it has taken and the reasons therefor. It shall
also inform the Secretary-General of the Council of
Europe when such measures have ceased te operate and
the provlsions of the Convention are agailn beilng fully
executed.”

T1l. Legislation concerned

The legislation which is the subject of this Applicatlon
is the "Offences Against the State Act, 1939" and the "Offences
Against the State (Amendment) Act, 1940" (already referred to
as the "193G Act" and "194C Act" respectively). The.1939 Act
has been in force since its enactment and the 1940 Act was
brought into force by means of a Government Proclamaticn of
5th July 1957, which was published in the Irish Official
Gazette on 8Bth July 1957.
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72, Communication to the Seoretary General of the Counc11
© o Eurovpe ' : :

On 20th July 1957, the Department of thevnal Aflalrs of
the Resvondent Government addressed the following letter to
the Secretary-General of the Council of Europe:

. "I . have the hqgour'to-inform you. -that Part II of the
Offences against the State (Amendment) Act 1940, was
brought into.force on the 8th July 1957, when & Proclema-
tion made by the Government of Ireland on the 5th July.
1957, under section 3 of The Act was published in the
Iris Oifigiuil, the official gazette. A copy of the
Proclamation, together with 2 copy of the Act, 1is attached
to this letter, '

2, In so Far as the bringing into operation of
Fart II of the Act, which confers special powers of-
arrest and detention, may involve any derogation from
the obligations imposed by the Convention for the Pro-
tectvion of Human Rights and Fundamental Freedoms, I have
the’ hopour to request you to be good enough to regard -
this letter as informing you accordingly, in compliance
with frticle 15 (%) of the Convention,

3. The detention of persons under The fLct-is con-
sidered necessary Lo prevent the commission of offences
against public peace and order and to prevent-the main-
Yaining of military or armed forces other than those
authorlsed by the Constitution,

i, I have the honour also to invite your attention
to section 8 of the Act, which provides for the establish-
ment by the Govermment of Ireland of a Commission to
inguire into the grounds of detention of any verson who

applles +t0 have his dedention 1nvestlgaued The Commis-
sion enviszged by the section was established on the 1éth
July 1957."

T3« Arrest and detention of the Applicant

5 full statement of the circumstances of the ipplicant!s
arrest ana detention apoears at Fart I of this Rerort,.

It is recalled That the ipplicant was orrested in Dub-
1lin on 1ith July 1957, and detained uwnder Section 30 of the
19%9 Act., His detention was sontinued on 13th July under
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a detentloen Qrder made by the -Minister Tor Justiece under Section
4 (4) of the 1940 Act. He was released from the Detertion

Camp on 1lth December 1957, having given an undertaklng as to
his future conduct duTlng proceedings before-& Detentlon Com-
mission set up under Sectlon 8 of the 1940 Act._

74. Summary of subm1551on of tne Partles to, the European
Commlssion

-

'The'Respondent Government stated'that,-if-theﬁApplicant's
arrest and detention'under the 1940 Act were held by the .
Eurcpean -Commission to have been irn conflict:with Articles 5
and 6 of-the Convention, it. relled upon:- 1ts: powers to:derogate
under Article 15, paragraph (1) of the Convention.::. :'In this
connect:.onJ 1t referred to its letter of 20th. July 1957, as’-
being a sufficient notification to the Secretary-General of
the Council of Europc of the measures taken and the reasons
therefor. . : _

The'Applicaﬁt”submitted:

(a) that there was not in July 1957 in Ircland a !public
emergency threatening the life of the nation' w1th1n the
meaning of Artlcle 15, paragraph (1); . e

(b) that, if there was such an emergency, the special powers
of arrest and detention under the 19&0 Act were not
measures 'strlctly required by the ex1gen01es of the
sztuatlon'-

(¢) that the Respondent Governnert Was not entitled to rely
upon its letter of 20th July 1957 as being a notification
to:The Secretary-General under Article 15, paragraph 3
of the Convention.

75. The- Eurqpean Commission's Decision of 30th August 1958

-The Commission de01ded to join to the merlts of . the case
the Respondent Government's preliminary objection based upon
Article 15 of the Convention. It considered that the question
of the exlstence of 2z public emergency and the question whether.
the special powers of arrest and detention undeér the: 1940 Act <
were measures strictly required by the exigencies .of the situa-
tion depended on matters of fact which were closely tled with
the merits of the case and which were in dlspute between the -
Partiles. The European Commission did not consider that it
had sufficient evidence at that-stage to reach a de0151on on
those matters. (See ‘above, Daragraph 30) g :
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Consideration of the case by the Sub-Commission

The main questions arising out of the Commlss1on's Dec1-
of 30th August 1958.were as folloWS‘ .

Was ‘the’ Respondent Government entitled to rely upen 1ts
letter of 20th July 1957, to.the Secretary-General of the
Council of Europe as constituting a notification to the
Secretary-General within the meaning of Article 15,
paragraph (3) of the Convention?

was there in Ireiand in July 1957, a 'public emergency
threatening the 1life of the nation! within the meaning
of Article 15, paragraph (1) of the Convention?

If so, were the special powers of arrest and detention
exercisable under the 1940 Act measures which were
!'strictly required by the exigencies of. the situation!
within the negning of Article 15, paragraph (1), of the
Convention?

The submissions of the Partlss In recerd to each oif these

questions, as contained in their rleadings and as made orally
before the Sub-Commission, are set out in detail below.

A 51
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A,

The guestion whether the Respondent Government was

entitled Yo rely upon 1ts letter of 20th July 1957, to the

Secretary-General of the Council of Furcope a5 constituting

a notiiication to the Secretary-General within The meaning

of Article 15, paragraph (1) of the Convention.

TTe

Memorial of the Applicant

The Applicant in his Memorial, (entitled 'Arguments and

Conclusions' of -20th Noyvember 1958 ) submitted:

(a)

that the Respondent Government hAd not pleaded derogation
in any written memorandum submitted by 1t, although the
Applicant in his Reply of 12th May 1958, at paragraph 6
had specifically asked the Government to state its inten-
tion in that respect. In the oral hearing on 19th June
1958, this guestion was again raised and the Attorney-
General replied a2s follows:

"As I have said, if this Commission considers that. the
detention of persons engaged in, or who might otherwise
engage in, 1illegal activities, is a vieclation of Article
5 of the Convention, then we rely on the Tfact that it
may become necessary to derogate from the terms of the
Convention in order to overcome a graver evil. Ve

do rely on that, Sir.",

That statement was not a plea of derogation, but was
‘merely an indication that, in the event of an adverse
finding by the Commission, the Respondent Government
may then plead derogation.?

Derogation under Article 15 had, therefore, not been
pleaded and might never be pleaded by the Irish Government.
It did not now arise before the Sub-~-Commission or Commission;

that the Minister for External Affairs, on 23rd October
1957, informed Dail Eireann that he had been advised that
the bringing into operation of the powers of arbitrary
arrest and imprisonment did not involve a violation of
the Convention. It had, moreover, never been pleaded

in the Irish Courts that Article 15 of the Convention
could be, or had been, invoked in the present situation;

./
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(c) that the letter of the Respondent Govexrmment to the
Sgcretary-General of 20th July 1957, was not in wvalid
Oompllance w1th AITlCle 15, paragraph (3) because;

(i) 1i% dld not glve, as a reason Ior the measures taken,
grounds which would permit derogation wnder Article
15, paragraph (1), namely the existence of a2 !time
of war or other publis emergency threatening the
life of the nation'.” The grownds given were, on
the centrary: '

- 'to prevent the commission of offences against
public peace and order'; and

= 'Yo prevent the maintaining of military or armed
forces other than those authorised by the Con-
stitutiont.

These two reasons in no way showed that the life of the
navion was tbereby threatened; -

,(iiJ it dld not 1nform the Secretary-GeneraT of thw
measures taken by the Governnment.

" The letter stated, at paragraph 3, that tthe deten-
tTion of persons is considered necessary to prevent
the commission of offences ...', while the 1940 Act
only empowers a liinister to imprison- 'when he is of
opinion that_ such oerson is engaged! in certain
activities, (1 :

78. Counter-Memorial of the Resvondent Government

.The Respondent Government in its Counter-liemoriail of
12th January 1959, submitted that the Applicant's argument
that the notice of derogation was invalid was irrelevant.

Axrticle 15 did not provide for the giving of any form of
'notice of derogationt, but provided that a Party derogating
should keep the Secretary-General informed of the measures
taken and the reasons therefor, Derogation was not condi-
tioral on giving such information to the Secretary-General

o/ s

(1) Peragraphs 8 and 9 of Hemorizl.
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although it was clear that the communication td.the.Secrétary-:

‘General must be subsequent to the taking of the measures.

The purpose of the communication was' to keep the other Parties
informed of the measures which one Party had deemed it neces-
sary to take. _ : :

"The Government had at the earliest opportunity informed
the Secretary-General in the most comprehensive terms of the
measures taken and of the reasons therefor. Coples of all
relevant statutes and documents were sent to the Secretary-
General with the Governmentts conmunlcatlon of 20th July

1957 (1). - - _ -

79. -No further submission was made by the Parties in regard
to this issue either in theilr written pleadings or in their
oral submissions before the Sub-Commission cn 17th to 19th
April 1959.

80. O?IJIOW OF WIES CORMMISSION _

Paragraph 3 of Artlcle 15 of the Conventlon imposes on a
High Contracting Party a duty to inform the Secretary-General
of the Council of Europe of any exercise by it of the right _
reserved 1n that Article to derogate from the provisions of -the
Convention in time of war or other public emergency threatening
the lif'e of the nation. . The task of the Commission, wWish
regard to the present Application, is to state its atfitude
on the question whether the letter addressed on 20th July 1957
by the Irish Department of External Affairs to the Secretary-
General of -the Council of Europe, concerning the bringlng
into force of the 1640 Act, was a sufficient compliance with
this duty, having regard to the nature and date of the com-
munication and to the information contained in 1t concerning
the measures taken and ‘the reasons therefor.

Although paragraph 3 of Article 15 is drafted in general
terms, the Gommdssion considers thet portain particulare
are required. A High Contracting Party should notify the
Secretary-General of the measures in question wilithout any
unavoidable delay and must furnish sufficient: information con-
cerning them to enable” the other High Contracting Parties and °
the European Commission to appreciate the nature and extent
of the derogation from the prov1sions of the ConVentlon which
those measures involve. . ;- . :

*

(1) (paragraphs 26 to 28 or Counter-iemorial. )

./
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The above-menticnied provision of varagraph 3 is one of
primary importance in view of the fact that the Jjurisdiction of
the Commission can be directly affected by any exercise by a
High Contracting 2zriy of itc right to derogate from its obli-
gations in rel’ance upon Article 15 of the Convention. For
that reason it is always for the Commission to examine . the con-
formity of a notice or derogation with the reguirements set out
in paragraph 3 of Arsicle 15. In the present casethe Govern-
ment of the Republic cf Ireland brought into force on 8th July
1957, Part II of the Cffences against the State (Amendment) Act,
1940 (already referred to as the 1940 Act), which conferred
special powers of arrzst and detentiorn. Motice was given of.
this measure by a levter addressed on 20th July to the Secretary-
General by the Irizh Devartment o External Affairs.

The Applicant hac submitted that this letter coculd not be
regarded as constituting any nctice of derogation under para-
graph 3 of Article 15. Alternatively, he submitted thet 1t was
not a proper notlilce of derogation. The Respondent Government
has contested thisz noini of view. The contentions put forward
by the Pzrties have becen surmmarised above.

It seems clear to the Commission that the Respondent
Government addressed its letter ol 20th July 1957 %o the
Secretary-Genzral with the purpose of complying with the pro-
visions of parzgrapn {(3) of irticle 15. No specizl form is
prescribed for notlices of derogation, and the official character
and the particular fermz ol the leiter cannot leave any doubt
as to the real intentions of the Respondent Government.

(PN
—

The Comnigsion Turther believes “hat the Respondent Govern-
ment has not delayesd in bringing the ernactment of the special
measures to the ~tifentvicn of the Secretary-General.

On the othe~ hand, the Commissicn yeel: bound to point out
that the letter of 20%: July 1957 may bec open to eriticism in
that paragraph 3 of the letter(l) does not indicate with suf-
ficient clearncss ihe reasons which have led the Fesvondent
Government To cerogale Trom i1ts obligavions under the Convention.
The Commission recognises that naragraph 3 of Article 15
does not afford cleer guvidance as %o the information required in
a notification. The Commission also recogilses that the terms
of the notifica®tion o7 the Respondent Government of 20th July

(1) "3. The detention of persons under the Act is considered
necessary w0 prevent the commission of offencss against
-public peace and order znd to preventi the maintaining
of milifary cr armed forces other Than those authorised
by the Constitusion.”
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1957 were sufficient fo indicate the nature of the measures
taken and it notes that the texts of the 1940 Act ahd of the

‘Proclamatlon bringing 1t into force were attached to the

Government's’ letter.. In general, the Commission does not feel
that it is called upon to say, that in the present case

there was not a sufficient compliance with the provisions of
paragraph 3 of Article 15. The Commission contents itself
with drawing attention to the need for fuller information
concerning the reasons 1invoked for any derogation notirlied

under paragraph 3 of Article 15.

The Commission is of the opinion that in fthe circum-
stances of the present case there is no aquestlon of the

‘measure taken by the Respondent Goverrnment under paragraph 1

of Article 15, being invalidated merely by reason of the
inadequacy of the. reasons given in the letter of 20th July
1957 for the bpringing into force of the 1940 Act. In
stating thisopinion, haowever, the Commission is not to be
understood as having expressed the view that in no circum-
stances whatever may a failure to comply with the provisions
of paragraph 3 of Artiele 15 attract the sanction of - nullity
of the dercgation or some other sanction.

A 51.591 - | R
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B.

The _question whether there was in Ireland in July 1957
a'public emergency threatening the life of the naticn'! within
The meaning of Article 15, paragraph (1) of the Convention

81, Memorial Of the Applicant

The Appllcant in his Memorial, (entitled thrguments and
Conclusions!, of 20th November 1958) made the following sub-
mlSSlOI’lS' .

(2} that the onus of establishing thaet such a situation existed
in July 1957 was on the Respondent Government. No proof of
this had been tendered. The Parliament and ordinary courts

- vere functioning normally. No resort had been made to
various specizl courts provided for under the Irish Consti-
tution. The Applicant, zlthough the onus of proof was on
the Government, produced by way of 'preliminary rebuttal!
the Lord Mayor's affidavit of 13th June 1958, which had -
been tendered at the cral hearing on 19th June 1958, The
Lord Mayor, Mr. James Carroll, stated in his affidavit that
for many iyears there had been a complete absence of public
disorder .and no abnormal increase in crime. The ordinary
courts had been functioning normally for the last ten vears
and he considercd that for many years past there had not
existed, and did not then exlst, a state of war or public
emergency that could reasonably be held to threaven the
life of the Irish naztion;

(b) that the Government had failed to rely on its contention
that there existed 'a state of public emergenoy threatening
‘the life of tThe nation':

(i) in its letter to the Secretary General on 20th July
1957,

(i1) in its written and oral pleadings in the courts,

(iii)in Dall Eireaznn on 23rd Cetcber 1957, and

(iv) in its written and oral submissions to the Commission.

and thus indicated that it did not seriously believe, and
was not prepared to state, that such emergency existed. (1)

e

(1) Peragraph 10 and Schedule 1 of Memorial of Applicant

A 51,591



- 7T - o

82, Counter-Memorial of the Respondent Government

.The Respondent Government in its Counter-Memorial of
12th January 1959, Shbmi+ted" ' . :

(a) that Cin 193 u*he I R. A. had declared war -on Great
Brltaln and Sbasued a bombing campaign there. In .
September 1939, the Respondent-Government had caused-
about 70 members. of the I.R.A. to be detained as being
’suspected of engaging in unlawful military aCElVitleS.

" Strict legal proof was often nhot practicable because of
intimidation practised by such a secret organisation.
_ . One detalnee successfully appealed against his detention
-fand the remaindcr were also released

(b) “that, in Decembe“ 1939, ‘the I R.A. raided the principal
. magazine of the Irish Army bub, although the stolen
ammunition: was eventually recoversd, a number of police
.. were killed. in.zttempting to combat these activities.
" The . 1939 ard 1040 Acts were enacted to deal with the
situation in wartime and members of the I.R.A. were
. detained under the latter Act. The I.R.A. had, on
“ B3pd Juné 1939, been declaréd to be an unlawful organi-
sation within The meaning of section 18 of" the 1935 Act
- and this had 1. -er been revoked. ~ From 1939 to 1941,
v some German agents succeeded in réaching Ireland and
.;5contacting the I.R:A.; ' : : .

(c) "that at the presernit timé, the I.R.A. included sevéral

wartime members and in September 1958, a document called

~'An t-0Oglach' containing !'General Army Orders' was issued
by the so-called 'A“my Council!. of  the I.R.A. instructing

" members to avoid !aggressive action within the 26-County
area', This was only a political expediency as it also
forbade members to swear allegiance to, or recognise,
“the '"Partition Institurlon of Govermment of the Six or
Twenuy-swx Counuy tatesf- '

(d) that the 5ina Tuin OroaﬂLbaClUn which was uthe political
wing of the I.h.h., 8180 openhly denied the legitimacy -of
. the institution of the State, namely Parllament and
© - Government elected under the 1937 Constitution. Four
.Sinn Fein memberes of Parllament had refused to take'
~.the1r seats ., : . _ .
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(e} +that, in the last few years, the I.R.A. had declared war
* “on, and carrled out warlike operations against the police

forces of thée Govermnment of Northern Ireland: and the
British military forces in Northern Ireland. This was 1n
defiance of the authority of Parliament, the Government
and the people of the Irish State and they were thereby
attempting to involve the State in a war against the will
of the Government — Y

(f) that the I.R.A., during that period, hed attacked military
and police barracks in Northern Ireland, had ambushed
police patrols and destroyed bridges, customs hubts, ete.
The Respondent Government's Observations of 25th March

1958 at paragraph 9 (b), which also referred to the
Government's Observations of 27th January 1958, stated

that there was clear proof of a movement ‘calculated to
subvert the institution of the Irish State and, by attacks
on the Six Counties, to invelve the people of Ireland in
a ¢ivil war and as well to provoke an armed conflict with
Great Britain!'. 4 list of incidents oeccurring in North-
ern Ireland from lst December 1956, to lst February 1958,
was atfached at Schedule 3 to those Observations. Three -

" particular incidents were referred to involving the seizure
and wrecking of a train on 2nd March 1957, by three armed
.and masked men, the blowing up of a canal lock on 13th

‘May 1957, by three armed men and the closing by the
authorities of many frontier roads as a result of the inci-
dents of violence in the frontier area.

These military activities were still continuing but
had been considerably decreased since the entry into force_
of the 1940 Act and the consequent detention of the leadsrs
and more active members of the I.R.A.  Ordinary methods
of enfgrcing the law had failed to check these activities.
The I.R.A. claimed in its document An ¢-0Oglach to have
carried out 'widespread operations' and declared that from
1st September 1658, the 'B-Special Constabulary! in North-
ern .Ireland would be 'legitimate resistance targets!';

(g) that 1t was for a Government, and for that Government
alone, to determine when z state of emergency existed
,agd what measures were reguired by the exigencies of

e 51tuat10n. The Goverrmment recognised, however,
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that the Eurcpean Commission had taken the view that it
had the competence and the duty-of inquiring intc a
Government's appreciation of the -éxtent of an emergency
.and ‘of‘ the measures required to meet it, TIts submissions
were: accordlngly made on that basis; :

.that the Conventlon d1d not provide any means by whlch
Gavernments might. consult_either the European Commission
of Human Rights or the European Court of Human Rights in

" ‘order to -obtain the . views of these bodies .on whether a

(1)

public. emergency existed and on- the measures which must

‘Bbe taken to deal with it, nor woulé it be approprlate

that the Convention should have made any such provision.
Governments must take such ection as to them seemed to be
required in the circumstances of an emergency. It was
beyond: contemplation that a Govermmént acting in good
faith should be held .to be in breach of its obligations

- under the Convention unless its appreclation of the situa-

tion or of  the remedies to be adopted should be manlfestly

-.unreasonable,

that a. dlspute between an 1nd1v1dua1 and a High Contract-
~ing Party wes materially different from a case when the

dispute 'was between .two High Contracting Parties. 1In the
lattér case .the European Commission might raise any pre-
sumption in favour of either party.  In the case of a dis-

_ pute between an individual and his Government it was sub-

mitted that a presumpticn existed in favour of the lega-
1ity of the acts of the Government and that this pres?mp—

-tlon should be apnlled by the. European ‘Commission

Reply of- the Appllcant

' The Aopllcant flled a Reoly on 19th Febﬂuary, 1959, in

whlch he submltted- .j

() .

that the alleged war-time act1v1tles of the I P L. could
not, -at a date.some 15 years later, provide a valid
reason for the suspension of the rule of law or +h.e
operatlon of the: Conventlon,.

that Slnn Feln was . an open polltlcal oraanlsatlon whish
had. not been, declared .an illegal organisation. -'The
European Commission ecould not be asked to hold, therefore,
that its activities and policy constituted 'a publlc
emergency threatening the life of the nation!;

e

(1)

Paragraphs 8 to 14, 29 to 3l;-Schedule 1 of the
Counter—Memorlal of uhe Respondent Government. oo.
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(c) That an zccurats sumszry of the present dey sivuation wes
contained in the affidavit of the Lord Mayor of Dublin
‘sworn on 13th June 1958, the cohtents of winich hed not
been controverted by the Respondend Government.

Tt was admitted that armed activities had occurred
in Worthern Ireland bus these were mainly the work of
Residents-in that -part of Ireland;

(d) +that, although the partition of Ireliand raised special
problems for the Resvondent Govermment, the latter was
exaggerating their magnltude and was not justified in
abrogating the Convention. Such problems had existed

since the partition of. Irelznd and wnuld exist as long as
partition continued,

(e) that as the ADpllC entl's Counsel had o2psexrved in the oresl
hearing on 19th to 20tk June 1958, the Irish Courts were
now functioning normaelly and for ten yzars no shot hod
been fired within the jurisdiction of the Respondent
Governmment which could have any political significance.
The Attorney-Generel had accepted that siztement at the
oral hearing; .

(f) +©hat the Respondent Government®t, in its Counter-HMemorial
(paragraph 18) had alleged For the first time that in
July 1957, it had come to the conclusion that there:
existed a situation lconstituting =2 public emergency

threcatening the lifs of the naotion!'. IT such a con-
clusinn was xreached nny wag_ The European Commission not
previously informed c® i%t9o {1)

8L. Eejoinder of +the Respondent Governmmend

Tne Respondent Government in its Ovservations of 12th
larch 1958, repeated the general submission thet, if it should
be held thet the Zypplizantls detentinn without trlal was . in
contlict with the Conventi on, such detenvion was carried out
pursuant to the vroper exereise by the Govermments of its right
of derogation under Article 15. (2) y

(1)' 'Paragraphs 12 %o 15, 2L of Revly of Applicant.

(2) Paragraph 3(p) of the Rejoinder of the Eespondent
Government.
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85. Oral-hearing of 17th to 19th April 1959

The Sub-Commission took a decision on 24th March 1959, (1)
in which 1t Invifted The representatives of the Parties to
appear in order to submit further explanations on certain
points in the case affecting the question of derogation.

It also invited the Applicant and Inspector McMahon to appear
before it 1n order to furnish certain addifiocnal information.

86. At the hearlng on 17th to 19th April, the Attorney-General.
opened the case for the Respondent Government “nd retragod ohe
history since 1932 of the I.R.A. He alleged that its objeet had
been by active means to end the partition of the muntry and

at tlmes to overthrow the established Government of the Irish
Republlc. He also described the circumstances 1n which the

1939 and 1940 Acts had been enacted and how the I.R.A. had

again started a campaign of violence by issuing a manifesto in
December 1956. The Attorney-General submitted that the strong
actlon taken by the Government, in renewing the operation of the
1940 Act by Proclamation . on 8th July 1957, . had so improved

the situation that i¥ had been found possiblé to release all
persons who had been detained under that Act. The Government
had not yet, however, felt justified in revoking the Pro-
clamation, although the powers of detention were no longer

in operation.

: In particular it was submitted onh behalf of the Respondent
Government that:

() - in the first six months of 1957, a total of 103 persons
had been sentenced for activitles contrary to the 1939
Act,and, while in prlson, had in general acted as members
of a military force and in every way indicated that they
adhered to I.R. A .

{b) that acts of v1olence increased in Northern Ireland up %o
the beginning of July 1957. Details of these acts could
be illustrated on maps of the area concerned and theilr
nature by certain photographs. (These maps and photo-
graphs were produced as exhibits). A very considerable
police force and equipment and occasionally military
forces had been deployed to check these activities and

-had cost upwards of half a million pounds annually;

——— —— ——

(1} PFor full text see paragraphs 100 and 127 below.
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(¢) that the Government had tried to deal with this matter
with the minimum of cost and inconvenience to the public
but was determined, as was its dubty under international
law, to prevent its territory being used for the main-
tenance of an unlawful army designed to engage in war-
fare with another nation. In that respect, the situ-
ation in Northern Ireland, owing to the mixed Catholic
and Protestant population, had always been highly inflam-
mable and had freguently in the past led to bloodshed;

(d) +that, in particular, an incident took place on 3rd-4th
July 1957, which showed that the activities of I.R.A.
and its splinter group were reaching a new peak. A
police patrol was ambushed and one constable was killed
and one wounded. Gelignite and a detonator were found
hearby. The Government had decided that zction must be
taken to prevent the spread of these unlawful activities
which were in practice extremely dirficult to control.
The members of these illegal organisations were not
primarily committing acts of violence against the Irish
police or military forces, when evidence would have been
more easily available, but were simply using Irish ter-
ritory as a basis for attacks outside, and positive or
concrete evidence of criminal activities within the
Government'!s Jjurisdiction was extremely hard to obtain.
Reference was made to the list of acts of violence as
from 1st December 1956 which was contained in Schedule 3
to the Government's Observations of 25th March 1958(1).

87. The Applicant's representatives submitted generally in
reply that there.was no longer a dangerous situation in Ireland.
The Lnnual Report of the Commissioner for Police for 1957,
which he produced as zn exhibif, contained at Appendix A.1 the
figures of prosecutions for Indictable offences and did not .
show any abnormal circumstances for that year. This situation
was confirmed by the Lord lMayor's affidavit of 13%th June 1958
which had been produced as Schedule No. 1 to the Applicant's
Memorial of 20th November 1958, and by the Respondent Govern-
ment!'s admission that no shot of & political nature had been
fired.in the Irish Republic for 10 years.

o/

(1) Verbatim Record of the hearings, pp. 101 to 103,
106 to 113, 116, 117.



_ 83 -

_In partlcular it was submitted:

(a) that the. photographs produced concerned incidents vhich
' occurred in November 1957 when the Applicant was 1n
prison, and were irrelevant;

(v) 'that it was incorrect that most persons who took part in
armed activities in Northern Ireland had crossed the
frontier from the South.. In 1957, 223 persons vere
interned in Northern Ireland of whom 220 were local resi-
dents. 0f 52 persons convicted in 1957 for offences
with violence, 42 had addresses in Northern Ireland. and
the remzining 10 had addresses in the Republic, (1)

88. 'The Attorney-General made no further submissions on that
issue but stated that he was prepared to accept any written
statement made by the Governmment of Northern Ireland glving
the statistics referred to.(2)

89. CPINICL OF THE COlMISSICH

The Commission, after having dellberated decided by a
ma jority of nine votes ( 3? against five votes(ﬁ) that there
was in Ireland in July 1957, a public emergency threatening
the 1life of the nation within the megning of Article 15,
paragraph (1) of the Convention.

The members of the Comm1531on stated their opinions as
set ‘out below.

90. OPINION OF MM. WALDOCK, BERG, FABER, CROSBIE and .ERIM

. Under Article 15, paragraph (1)}, the power of a High
Contracting Party to derogate from its obligations under the
Convention arises only "in time 2f war or other public emer-
gency threatening the life of the nation Two points require
our consideration: (l the meaning to. be given to the words

"in time of war or other public emergency threatening the life
of the nation" and (2) the question whether in July 1957, when

o/

(1) Verbatim Record of the hearings, pp. 85, 86, 133, 135
to. 137.

(2) Verbatim Record of the hearings, p. 157.

(3) MM. Waldock, Berg, Faber, Bezufort, Petren, Sgrensen,
Crosble, Skarphedinsson, Erin.

(4) MM. Eustathiades, Dominedo, Siisterhenn, Mme. Janssen-
Pevtschin, M. Ermacora.
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the power to detain without trial under Section 4 of the 1940
Act was brought into force, there existed a situation in or.
in regard to the Republic of Ireland which constituted a
"mublic emergehcy threatening the life of the nation’.

We consider that, read in the general context of Article
15 of the Conventicn, the meaning of the words "in time of
war or other public emergency threatening the 1life of the
nation" is- sufficiently clear and that there is no occasion,
therefore, tc have recourse to the preparatory work of the
Convention in order to ascertain their meaning. The Inter-
national Court of Justice and its predecessor, the Permanent
Court of International Justice, have repeatedly stated that
when the text of a %treaty is clear, there is no occasion to
have recourse to the preparatory work; sce, for example, the
Lotus Case (1927, Series A, No., 10, page 165 and the Rdvisory
Opinion.on Conditions of Admission. to Membership of the
United Nations (L.C.d. Reports 1947-T, page ©3}.

We can find no zround ror attriputing to the words "in

time .of war" a special meaning which is nelther expressed nor
indicated in the text of Article 15 nor anywhere else in the
Convention, and do not therefore see any reason for - inter-
preting them as referring only fo.a war having the character

of 2 total war. To do so, in our view, would be to revise

the treaty. It follows that we see no ground for interpreting
the words "or other public emergency threatening the 1life of
the nation" any more strictly than is reguired by the natural
and ordinary meaning of those words. ' "

The naturzl and ordinary meaning cf "a public emergency
threatening the 1life of the nation" is, we think, a situation
of exceptional and imminent danger or crisis affecting the
general public, as distinct from particular groups, and con-
stituting a threat to the organised 1ife of the community
which composes the State in guestion. If contrary to the
view which we take, the meaning of Article 15, paragraph 1,
is considered to be doubtful and reccurse is had -to the pre-
paratory work.of Article 15 and of the parallel Article in
the draft Covenant of Human Rights formulated by the United
Natlons Commission. of Human Rights, we are of the opinion
that the preparatory work confirms that those who inserted
the words in Article 15, paragraph 1, intended them to bear
the meaning which we. ¢onsider to be tTheir natural and
ordinary meaning.

While the concecpt of & "public emergency threatening
the life of the nation" is sufficiently clear, it is by no.
means an easy task to determine whether the facts and con-
ditlons of any particular situation fall within that concept.
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This being s0, and having regard to the high responsibility
which a Government has to 1ts people to protect them against
any threat to the 'life of :the nation, it is evident that a
certain discretion - a certain margin of appreciation - must
be left to .the Government in determining whether there exists

a public emergency which threatens the life of the nation and
which must be dealt with by exceptional measures derogating
from 1ts normal obligations under the Convention. ~In its
Report on Appllcatlon No." 176/56 concerning emergency measures
taken by the United Kingdom in the Island of Cyprus, the Com-
mission recognised that some discretion and some margin of
appreciatlion must be allowed to a Government when assessing

the legltimacy or otherwise of 1ts recourse to the exceptional
right conferred upon it by Article 15 to derogate from the
provisions of the Convention. At the same time 1t emphasised
that, when any particular exercise of that right is challenged,
the Commission has the competence and the duty under Article

15 to éxamine and pronounce upon the Government's determination
of the existence of a "public emergency threatening the life

of the nation" within the meaning of Article 15, We entirely
concur. in the views expressed by the Commission on this question
in the Cyprus. Case andwe adopt the same standpoint in examin-
ing the Government'!s determination of the existence of a public
emergency threatening the life of the natlon in the Republic.

of Ireland in the present case.

. In the pPresent case three- elements in the situation obbtain-
ing in the Republic of Ireland in July 1957 appear to reguire
our particular.attention: (L) the existence of illegal organi-
sations dedicated to the use of violence to achieve their ob-
Jectives; (2) the activities of these organisations within the
territory of the Republic and in the territory of the Government
of Northern Ireland; and (3) the threat which the existence of
these organisations and thelr activities may have constituted
to the life of the Irish Republic on 5th July, 1957, when the
Respondent Government brought into force the pcower to detain
persons without trial upon the order of a Minister of State.

_ I'ne Hxistence of lllegal Organisations. The information
before the Sub-Commission appears to establish that 1llegal
organisations for the achievement of political objectives

have existed in Ireland for a long time; that after +the 26
Countles of Southern Ireland became .independent and the
Republic was established the Irish Republican Army continued
to operate as an 1llegal military organisation having as its
objective the ending of partition by the employment of violent
measures against the Government and forces of Northern Ireland
That as the sccond world war approached the leaders of the
I.R.A. started a recruiting campaign and reorganised their
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1llegal forces with 2 vicw to 2 wvigerous rcncwal of tholr
acts of violancc against the Govecrnment and forces of Northern
Irecland and in cpposition to their own Government; thzt the
Offences figainst the State 4cts 1939 end 19L0 were passod by
the Parliament of the Republic in order to strengthen the
hands of the Government in dealing with the unlaowful activi-
ties of the I,R.4.; that during the sccond world war ILR.A.
groups carricd out acts of violencs in Horthern Ireland and
one or two even.in Englend; thet during tho same poriod many
members of the I.R.A. were tricd for political offences and
econvictod by speciil criminal ccurts staffed by military
personnecl; thoat the Government 1n addition brought into force
powers of detention without trizl under an Emergency Poucrs
Order and some 1,100 pcrsons werce then aetaincd under these
povwers; that after the sccond world war therc was & general
relsesc of all those in detention end by 1948 211 those con-
victcd of politicel offenccs had slso been relcasced: that for
some five years the I.R.... was comperatively guiescont but
that in 195l some of those who hzd bcon active members of the
I.R.4. during the wer pcriod began % recruit new I.R...
groups from the vouth of the Republic; that in duc course a
new canpaign of violence against the Governmont and forces of
Northorn Ircland began and in Deseubor, 17056, "assimed con-
siderable proportions: end that this campaign continued withe-
out interruption throughout 1557, znd indced wntil into 1959,

The information placed bofecre us, including documents
emanating from the hcadguartcrs of the I.R.&., also shows. that
the repudioation of the Congtitutien ¢f the Trish Republic,
freely establieshed by thc Irish pcoplc in 1937, is e fundamental
doctrine of the I.R.A. Members of tho I.R.... arc cxplicitly
forbidden to-rccogniss the cvthority of tho Pariioment,
Government and Courts of the Republic. lorcover, in 1938 a
group of individuels, styling thcmsclves "the Exccutive
Council-of Dail Eircann, Governrment of the Renublic", purpcrted
to delegate to the I,R.4. the goveramentael suthority in the
Irish Stetc. In the most rcecent pverliod of sctiviby from l95h

onwards the I.R.A. lcaders have roccrulted, trained end cquippred
with arms an underground voluntecr corps and have issued

" orders to this voluntoor corps for cttacks upon targets in
Northern Ircland as if from the Gencral :Headguarters of a
netional army, Durinz this vcriod rmembers of the I.R.a. when
brought bcfore the courts of the Rupuclic, have consistently
refused to recognisc their zuthority and jurisdiction.
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On these facts, the genceral corrcctness of which is not
in -dispute, we are bound to concludc that in July 1957, when
the power to detain without trial was brought into force by
proclamation, there existed in the Republic an illegal under-
ground organisation, which rcpudiated the authority of the
Government elected by the pcople and which was dedicated to
achicving the ecnding of the partition of Ireland by the use
of armed force. _ :

The Activities of the I.R.&. Groups. We nced not refer
in detail to the carlier history of the activity of the I.R.si.
It is sufficient to recall that during the second world war
the I.R.A, campaign of violencc against the British authori-
ties and forcos reached considerable proportions, ecven extend=
Ing to England, and that, according to thc respondent
Govermment, the I,R.A. leaders oastablished contact with
Gorman agents in the Republic., Thesce facts indicate the
fanatical nature of the I.R.&Li. and the lengths to which its
leaders are prepared to go regardless of the possible reper-
cussions -of theoir acts on the sccurity and life of the Irish
pooplc. ' :

’

We iow turn to the morc reccnt activity of the I.R.A.
groups on the basis of which the Governmsnt sceks Lo justify
its resort to detention without trial under the-lsho Act.

Thé information supplicd to the Sub-Commission sprears to
establish that splintcr groups of the I,R.4A. were responsible
for scatterecd incidents prior to 12th December 1956, and

that on thet date thec main body of the I.R.i. startcd a
general campaign of violence against targcts in Northorn
Ireland; that during the night of 1lth-12th December a number
of serious incidents cecurrsd in Northcrn Irelend, including
the blowing up of two bridges, 2n army building and a broad-
casting station, the setting on fire of & .courthouse and a
police drill hall; thet on the 12th Decomber the I.R.i, issued
a general manifesto proclaiming the opening of the campaign;
that during the cnsuing six months numerous similar incidents
occurred and on numerous occasions I.R.A. raiders into
Northern Ireland exchanged shots with troops or armed police
in that territory; ond that during this pcriod very heavy
damage was donc to property in Northern Ireland while a number
of I.R:iL. voluntecers and of Northcrm Ireland policc were
killed or wounced,
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The ecoivity mentioned in the preceding paregraph had its
cffects prinarily outside the Republic in the six countics of
Jorthcrn Ireland, as to I.R.A. cetivity within the Republice
the information pnlaced before the Sub-Cormission appears to
shovw that it mede comporstively 1ittle impact on the daily
life of the gencrel pqulc, °zccpt verhaps 1n the arczs near
the border with Worthcern Ircland, The chicf manifastotion of
I.R.A. activity within thc Republic appecrs to hove bsen the
illegal rccruiting, drilline and crming of commando-type
voluntecers for operaticns over the border ond the pleming and
launching of thcesc opcrations from the territery of the
Republic, according to the Govornmeont, the strength of the
active commando~type clemcnt in the I.R.... rosc by about 50 vcr
cent during thc pcriod from Decenmber 1958 to July 1557, despite
the frequent arrcst and vrosccution of ricmbers of the I.R.4A.
groups on such charges as could be feoermulated against theom.

We were also infermed of two successful osracd ralds thot had

been made by the I.R.:... during this veriod on fectory steorc-

houscs in the Ropublic in order te steal explosives for their
sabotage operations.

One of the chicl cffcets of ILR.,A, activity within the
Republic was thc necd to divert 2 censidcreble body of police
and sccurity forces to trnc tosk of dealing with it., We were
not given Tigurcs spccifically for the period Deccmber 1956
to Juiy 1257 but were informed thet at the beginning of 1959
the p011co forces wholly engoescd in countcrlng I.,R.ii. activi~
ties in the border orco con51stcd of onc Chicf Supcrlntendont,
one Supcrintendcnt, fcur Insv ctors, 51 Scrgecoants and L9
other ranks, and thet scrme L0 Spc01ally cquipeed motor vehicles
and 12 spcocially constructed rodio-ztations were cinleyced by
this force. In adaition thc ordinery rolicc forecos cnd thne
militory forces of the Renublic were callod upon as occasion
demandcd. Yo wore glsc inforwmicd thet the annuel cost of
deeling with I.R...., ccitlvity wes unwords of nhali a rnillion
pounds and that this woz 2 considersblce sum for o smoll and
not very rich country.

Counscl fcr thc Apviicant, in support of their contention
that the situction in the RBopublic in Jduly 1957, cid notv con-
stitute & threcet to the 1ife of the nation, mzde 2 sirong point
of the lfact thst thc ordiniry courts continucd without inicrrup-~
tion to sit ond odrminister she low as in noruzl timcs. Tho Gov-
crmmicnt did not disputs thoet this wes so for tho gonoral run of
¢ivil oand criminel coses., In casca invoelving ncnbors cf the

o/
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I.R.A., however, the Government did contend that there were
attempts by the I.R.a. to obstruct the administration of
criminal Justice by the intimidation of judges and of witnesses
or potential witnesses. In support of this contention it
referred to the intimidation of witnesses in the previous
period of IL.R.A. activity during the second world wzr and, in
particular, to tws cases in 1943 in which a witness who
testified against an I.R.A. member on & charge of murder had
shortly afterwards been shot. 1t then stated that in January
1657 a judge of the Dublin LCistrict Court, who had tried and
sentenced an I.R.4. member, revortod to the Minister of

Justice that he hod received threats from the I1.R.A. It fur-
ther stated that in a criminal case arising out.of one of the
I.h.&. raids on a facter: storehouse witnesses, who had earlier
identified the accused versons, did not adhere to those identi-
fications when the trial took placc on 2nd July 1657, and that
the police had informaticn to the ¢ffect that the witnesses

had been visited and intimidated by members of the I.R.A.

This wes thé one specifiec case of intimidaticn of witnesses

in the pericd December 1956 to July 1957 mentioned by the
Govermment .. The Covernment 2¢ the same time conceded that
there had -been some cases in which civilian witnesses had

given evidence feor the prosecution at the trial of members

of the. I.K.h. but insisted .that these cases had been few and
far bedtween. The specific information cenecerning I.R.A.
threats t9o judges and witnesses in the period December 1956 te
July 1957 deoes not enabls us tc draw any dccisive conclusions
as to the extent of I.R.:. attemrts to pervert the administra-
tien of criminal justice during that period. In saying this,
we dc not overlcok the fact - which we have already mentioned

- that members of the T.R.i., when charzed with criminal
offences, consistently refused, in ccmpliance with T.R.A.
orders, to recognisc the jurisdiction of the courts of the
Remublic. That the I.R... in some measure attempted to obstruct
the administraticn c¢f criminal justicc in cases ccncerning 1ts
members is clear. The information available to the Sub-
Commission does not, however, establish that the application

of the criminal law to members of thes I.F.i. was rendered
wholly impossible by the action ol the I.R.a. organisation.

The Cuestion of a Threat to the Life of the Kation. The
. mere existence within a 3tate ¢l an illegal organisation,
~which declines to recognise the legal authority of the
elected “overnment and rc¢cruits and equips with arms an
underground military force, aprears to us to represent

in some degree a thrcat to the life of a2 democratically

o/
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organised State. We recognise that different opinions may be
keld as to whether the mere existence of such an organisation
renresents a sufficiently irmminsnt threat to the life of the
nation for -it to constitute by itself "a public emergency
threatening the life of the nation". That it ccnstitutes a
substantial threat to the principles and institutions of
democracy within the State appears to us, however, to be self-
evident. When in the present case the I.R.4. made active
preparaticns within the Republic for guerilla attacks on
Northern Ireland. and committed armed robberies to obtain
eXxplosives for theilr operations and when, on however minor a
scale, cases occurred of apparéent attempts by the I.R.A. to
threaten judges or witnesses, the situation even within the
Republic itself containec some of the slements c¢f a public
emergency threatening the life of the nation. When, further-
more, the I.R.4. forces, in defiance of the laws cf the
Republic and of the repsated injunctions cof the lawful
Governrment, launched attazck after attack on property and life
in the neighbouring territory cof Horihern Ireland with reckless
disregard cf the grave consequences that might follow from
these attacks, the situation, in our opinion, had clearly
become one in regard to which the CGovernment of the Republic
might make a determination that a2 public emergency threatening
the life of the natiocn existed, without being held to have gzone
beyond the proper limits of = Government's appreciation under
Article 15, paragraph 1, of the Convention,

We do not overlock the fact that the rmain impact of I.R.A.
viclence was felt within Northern Ireland end not within the
Republic. We consider that, if of suffieient gravity, acts
endangsring the external relations of a State may constituts

a threat tc the 1ife of the nation no less than acts endanger-
inz its intc¢rnal order. In thz actual cirecumstances of the
case we do not think that we should be justified in aprroaching
the matter on the basis that the Government of the Republic
could safely assume that the 1.H.a. attacks would not be pro-
ductive of serious reactions on the part of the United Kingdom
Government and, in particular, cf the Government of Northern
Ireland. The I.R.s. attacks in the period betwsen December
1956 and July 1957 kad resulted in vervy heavy damage %o pro-
perty, in the death ‘or injury of some policemen and in con-
siderable dislocation cf road and rail communications in
orthern Ireland. These were matters to which any Government
would be bound to react most strongly. The Governmenit of the
Fepublic could c¢cnly expect to avoid sericus repercussions from

.
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the other Govermments if it was able to satisfy them that it
was using to the full the means at its disposal to suppress
and stamp out the guerilla warfare of the I.R.A. in the terri-
tory of Northern Irecland., These activities had already led
the Government . of.Northern Ireland to bring into force
emergency measures and already on Z7th June 1957, the Govern-
ment of. the United Kingdom had notified the Secretary-General
of the Council of Europe  of the existence of a public emergency
threatening the 1life of the natiocn in Northern Ireland. If
the Government of the Republic, whose subjects were using its
territory to launch guerilla warfare against Northern Ireland,
did not also treat the grave situation which had arisen as one
of public emergency, 1t might reasonatly fear that it would
come under the suspicion of teing half-hearted in its efforts
to contrel the I.R.:A., with most serious results. Having
regard tc the general background to the situation - the union
of Northern.Ireland with the Hepublic being 2 foremost
political objective c¢f the Republic and the past history of
the matter - we do not feel able to take the view that these
were risks which the Government of the Republic could afford
to treat lightly.

We zlso think that the Respondent Government is justified

in its contention that in avpreciating the existence of a
public emergency threatening the life of the nation in July
1957, it was entitled to give substantizl weight to its obli-
gation under internaticnal law to prevent its territory from
being used .as a base for attacks upon a neighbouring territory.
It was the clear duty of the Republic under general inter-
national law t¢ usc the means at its dispo=al to prevent, and
to prevent completely, its territory from being used as a base
for armed. raids into Ncrthern Ireland. If it failed to dis-
charge this duty, the continuance of the attacks would engage
it in international responsibility to the United Kingdom. In
our view, this is an element in the situation tc which due
consideration may te given in appreciating whether or not the
Government of the Republic acted within the propor margin of a
' Government's discretion in determining the existence of a pub-

lic emergency thrcatening the life of the nation in July 1957.

The Resvondent Sovernment further represented to the Sub-
Commission that it was also influenced by the fear that, if
the I.R... attacks were not promptly stooped,. Protestant
groups in Northern Ireland might’ take reorisals against the
Catholic element, the element in that territory which is most
in sympathy with the idea of union with the Republic. The

.
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Govermment stated that its fears on this point were based on
bitter past experience of such happenings and.that the danger of
their repetition was believed by 1t to be very real. It said
that, despite the existing political divisiocn between the {wo
territories, it felt itself to have a certain responsibility

wlith respect to the peoples of Northern Ireland to prevent them
from peing exposed to the horrors of civil strife as a result of
the activities of the I.R.A. The maintenance of law and order in
Northern Ireland is, it is true, the responsibility of the United
Kingdom and Northern Ircland Governments. But, in our view, the
Government of the hepublic was both entitled and bcund te have
regard to the possible consecuences in Northern Ireland of the
continuance of .I.R.A. attacks launched upon that territory from
the territory of the Republic. The Govermment of the Republic,
a8 we have pointed out, was bound under international law to

use the means at its disposal to prcvent these attacks and, that
being so, it certainly could not dissociate itself altogether
from the possible conseguences in Northern Ireland of the con-
tinuance of the attacks. It would also, we think, be in accord
with the spirit of European co-opveration, which inspired both
the establishment of the Council of Eurcpe and the cecnclusion
of the European Convention of Human Rights, to recognise that
Members of the Council c¢f Europs have a special responsibility
towards each other in regard to unlawful activities in their
territory which threzten the enjocyment of human rights and
fundamental freedoms in the territory of another Member. We
accordingly conclude.that the fact that the peoples of Northern
Irelend, like those of the Kepublic, werc within the communlty
of the Councill of Europe and under the protection of the Eurcpean
Convention of Human KRights was another cogent reason why the
Government of the Republic could not shut ifs eyes to the risk

of the unlawful activities of its subjectis causing an outbreak

of ¢ivil strife in the adjecining territory. In any event, we
‘ourselves cannot overloask the sericus possibility that, 1f the
Government'!s fear of reprisals beginning in Northern Ireland
against the Catholic element in the population had been

realised, bitter resentment would have been aroused among the
people cof the Republic with fthe risk of a general detericration
in the whole dangerous situation.

Finally, we must refer briefly to the particular timing of
the Governmeni's proclamation introducing the power of detention
without trial under the 19L0 Act. The main I.R.A. campaign
began, as we have said, in November 1656. It mounted through
January and February of 1957 and reached its full force in

..
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March, April and May. During these months the Government
brought what charges it could against members of the I.R.A.
and by May had over 100 in prison. 4almost a2ll of these were
held on shert sentences and the great majority werc due to
come cut of prison during July. The Government, unable to
find fresh grounds for putting them in prison again at once,
was afrald that their release from prison would herald a
large intensification of the. violence. Then, on lth July a
particularly serious incident occurred in Northern Ireland,
involving the death cf one policeman and.the wounding of
another; and on the following day the Government issued its
proclamation bringing into force the power of detention. Thus,
it was only after I.R.A. attacks on Northern Ireland had con-
tinuved for more than six months and only when the Government
had grounds for fearing an intensification of the campaign
that it finally decided tc have reczurse to a measure
derogating frem its general obligations under the Convention.
Accordingly, i in other respects the Goverrnment is considered
to have acted within the proper limits of its discretion in
determining that the T.R.4. activities constituted a public
emergency threatening the life of the nation, we are clear
that there wes nothing premature in the timing of that deter-
mination.

Having regard tc the view which we teke on the various
matters which are examined above, we conclude that in meking
a determination on 5th July 1957 that there existed in the
Republic of Ireland a public emergency threatening the life of
the nation, the Respondent Government did not go beyond the
proper margin of discretion allowed to it under Article 15,
paragraph 1. We need only add that the facts and considera-
tions on which we base this conclusion did not materially
change in the period from July to December 1957 during which
the Applicant was in detention under the 1940 4ct.

1. M, Sgrensen ond Skarphedinsson were of the same orinion
as M, Waldock, Berg, Faber, Cros-le and zrim (see marazrarch
90 above),
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92. OFINION OF M, EUSTATHIADES

The expressicn "public emergency threatening the life of
the nation" appears to me ©o refer to a situation much.more
serious than any state of affairs threatening public order or
national security as described in certain other articles of the
Convention; it implies in fact, an emergency of such magnitude
that it affects not one section of the population, but the
nation as a whole.

The threat to public order and sacurity from I.R.4. acti-
vities can scarcely be described as a threat to the life of
the nation within the meaning of Article 15. 1In this connection
the Convention itsell draws guite a clear distinction by refer-
ring in a series of articles to threats to public order or .
safety justifying restrictions on certain rights guaranteed by
the Convention, as in the second paragraph of Articles 8, 9, 10
and 11 respectively: whercas the kind of situation referred to in
Erticle 15 is one of guite excepticnal gravity, Jjustifying not
only the imposition of restrictions but even derogation from the
ferms of certain Articles protcecting human rightse.

The above interpretation is further borne opt by the
preliminary work on Article 15, so that the letter of the
Convention is amplified by its background.

As decided by tne Ccrmmittee of Ministers when it was set .
up, the Committee of Legal IZxperts appointed to draft the Con-
vention was tc pey due atvention toc the progress achiesved by
the United Nationse. The United Nations draft Covenant contained
en Article 4 covering the same ground as Article 15 of the
European Convention. That Article 4, adopted by the Cemnittec
of Experts, read as follows: "In time of war or other public
emergency threatening the interests of the people, a State mays.
sesees’'s The Committee had discussed the "comments of the
Govermment of The United Xingdom received by the Secretary-
General (of the U.lN.) on 4th January 1950", in which the United
Kingdom, while suggesting certain additisns to the above-
mentloned Article 4, left the wording of the first paragraph
as quoteds On 4th February, Sir Oscar Dowson (United Kingdom)
submitted to the Committee an amendment to Article & of the
Assembly's draft which began in the same way: "l. In time of
war or other public emergency threatening the interests of the
people, a State may eesse’'. IL is clear that this United Kingdom
amendment, supported by Professor Eustathiades (Greece), was an
"slmost textual reproduction of Article 4 of the draft Covenant"
/Doce DH (56) 4 of 22nd May 1956:"Preparatory work on Article 15
of the European Convention on Human Rights", p. .

</
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When, at the Committeet!s second session, the United
Kingdom submitted a new amendment, the opening sentence still
read: "In time of war or other public emergency fthreatening
the interests of the people evese’e It will be recalled cthat
~the Committee submitted two variants, the first being founded

on the method of precise definition. Article 2 of this text
was founded in the main on the British amendment and began as

follows: "1l. 1In time of war or cther public emergency threa-
tening the 1if2 ~° the nation .. ..", this latter phrase belng
substituted for "threatenihp the interests of the people”
These two phrases were 11kew1se interchanged in the Unlted
Nations draft Covenant to which I shall return later, since it
is most enlightening in thiz conncctione

It should be pointed out, however,that both expressions
fit in with the method of "precisc definition" (adopted for
the Rome Convention), which entailed embodying in the Articles
relating to specific rights a reference to the restrictions
that might be imposed on them to take acccunt of special
situations threatening public order andé saletys It follows
that the British proposzl was retained in the draft text as z
provision to meet a situation of a quite exceptional nature
far more serious than any threat to public order and: safuty
already covered as a resuit of uhb method of "precise-des fini-
tion" being adopted-

The above remarks are founded on the preparatory work, in
which, indeed, there is nothing to support any cther inter-
pretation, since, in the later stages, Article 15 of the Con-
vention was not discussed at 2ll; it wes considered that suf-
ficient light had been thrown upon it by the United Nations,
whose draft Covenant had been taken as a model for this clause.
The extrack from the notes prepared by the United Nations
Secretary-Ggeneral should be reczlled at this point. First of
all, however, it might be seid in ccnnecticn with the wording. .
of Article 15 that: (1) the use of the word "other" shows that
the threat to the existence of the nation must be of as excep-
tional a nature as war; {(2) it is obvious that fthe expression
"Che 1ifc of the nation" can only 2pply to a situation at_least
as sericus 2s any in which "the interests of the peocple”are
threatened. A threat tc the former is in fact more grave than
a threat to the latter. This emerges egually clearly from a
study of the background of Artche 4 of the United Nations
draft Covenant, which Article "as the preparatory werk clearly
shows, the wording of Article - 15 of the European Convention on
Human Rights closely followed (page 10 i the above-mentioned
document con the preparatory work on Article 15 prepared by the
Secretariat of the Commissicn). .
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Article 4 of the United Nations draft Covenant began as
follows: "In time of public emergency which threatens the 1life
of the nation ....". ~The United Nations comment is that"the
only kind of emergency envisaged in the Article is a 'publiec
emergency'! and, according to paragraph 1, such an emergency c¢an
occur only when the '1ife of the nation' is threatened .....

The main concern", the commentary continues, "was to provide

for a qualification of the kind of public emergency in which a
State would be entitled to make derogations from the rights
contained in the Covenant which would not bo open to abuse.

The present wording is based on the view that public emergency
should be of such a magnitude as to threaten the life of the
nation as a whole .... It was thought that the reference to a
public emergency ‘'which threatened the life of the nation' would
avoid any doubt as to whether the intention was to refer to all
or some of the people ....." (paras. 38, 39 and 40). The under-
lining is mine, in the interests of brevity. It remains only
to draw the cbviocus conclusion that the concept of a threat to
the 1ife of the nation refers to a public emergency of such mag-
nitude that it threatens the exlstencc of the nation as a whole,
that 1s to say the whole population and not merely a part cof it.

Generally speaking, the preparatory werk on Article 15 and
its background show that the word "mation" is used fo make it
clear that what is meant is a Threat to the existence of the
population as a whole from some particularly sericus emergency
far outweighling any problems of public order and safety that
may arise in other circumstances.

——— e e e m—

It is for each Government to judge, when faced with a
situation such as that described in Article 15, whether that
situation warrants the.exercise of the right conferred by the
Convention to derogate from certain of its provisions. In
the event of disagreement, however, that is to say in the event
of such a case beling brought before the European Commission,
that body is called upon to expresg an opinicn on the use made
cf this ‘right by the Contracting Party concerned.

Although there i1s no need for any rigid ruling as tc which
of the parties shall be recuired to prove the existence or
non~existence of a situation such as that described in Article 15
of the Convention, it is the duty of the Sub-Commission to estab-
lish the facts with the assistance of the parties so that the
Commissiocn may decide, in the light of them, whether a derogation
under the terms of Article 15 was Justified or not in the specific
case laid before 1it. The power thus conferred upon the Commission
is such that, once the case has been brought, the Commission may and
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must exercise that power by all the means authorised under the
Conventiocn and the Rules of Procédure, and in the -light of all
the known facts. -Consequently, the claim by the Applicant in
his Memorial that the.Irish Government did not invoke the exis-
tence of a "public emergency threatening the life of the nation”
in their writfen or oral submissions to the Commission, but
only in the Counter-Memorial, seem of little impcrtance, since
once the case had been brought, it was for the Commission to
determine whether or . not the situation in Ireland corresponded
to that described in Article 15 of the Conventicn, that is o
say whcther cr not it was one "threatening the life of the
natlon

_ The facts show, however, that the Irish Government, Parlia-
ment and Law Courts are functlmnlrg normally; there does not
appecar to be any abnormal increase in crime, the number of
victims of TI.Refs activities is not large and the general pic-
ture .2t -the present time (the I«R.A. act1v1t1es mentioned in
the Counter-Memorial of the Irisn Government of 12th January
1952 belonzed to another veriod) is one which contains at nmost
a risk o localised disturbances, whereas the prcblems created
by -the partition of Ireland have existed ever since thet parci-
tion came aLout. : o '

Wurthermore, between 1st December 1956 and lst’ pebr'uar'y
1958 the; incidents cited by the Respondent Government in their
comments of 27th January and 25th March 1958 and their sub-
missions at the hearing of 17th to 19th April 1959 did not
bring about a state of affairs which could be regarded as Jjusti-
fying a derogaticn from the Convention under the terms of
Article 15 (c¢f. above).

With regerd to the possibility of I.R.A. 2ctivities
spreading in the future, &ny conclusion drawn from an investi-
gation of the situation. in Ireland for the purpose of comparing
it with the rcqu1renents of Article 15, must be baesed con
existing facts only, and. cannct take account of subjective
predictions as to fubure developments or unilateral fears that
the situation may Qdegenerate and the threat increase (these
fears being, mcrecver, equated in advance with the exceptional
emergency provided fcr in Article 15 of the Convention), parti-
cularly 'as such fedrs appear to have little foundation in the
present case, since no intensilication of I«ReAe activities 1s
apprarent. - o

" To sacrifice one of the most fundamental human freedoms to
a Govermment's self-imposed vigilance in the interests of future
public order is no duty.cf the European Commission, which is
empowered by the Convention to authorise the abolition cf a
fundamental human right by derogation, as stated in Article 15,
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only in guite exceptional circumstances constituting in addition
to a threat to public order and safety, serious danger to the
life of the nation-as a whcle-

93. OPINION OF M. SUSTERHENN

Article 15 provides for derogaticn from obligations under
the Convention "in time of war or other public emergency
threatening the life of the nation", In 1935, Oppenhein-
Lauterlacht (Int. Law, p. 172) defined war as an armed contest
between States "for the purpose of overpowering each other and
imposing such conditions of peace as the vicEor pleases". The
accent is thus placed on the fact that war is a fundamental
threat to the very existence of a State. History hag indeed,
shown that States have on many occasicns been destroyed by war.
When the authors of the Convention spoke of "time of war", in
1949 and 1950, they had in miné particnlarly the experiences
of the last World wWar. These showed that war is taking on
more and more the character of total war and threatens the 1life
of the nation itself, that is to say, its frontiers and inter-
rnal order, its economy and culture, as well as the life and
liberty of its citizens. This conception of modern war under-
lies Article 15, as can be secen from the fact that the expres-
sion "in time of war" is folilowed by the words "other" public
emergency threetening "the 1ife .of the nation".

In positive inbternational law hostilities begin with a
declaration 'of war; but a state of war may also be caused by
military operations which have not been preceded by a formal
declaration of war. In that case, however, the military
operations must be so intensive and extensive as to represent
a2 real threat tc the exisTtance of the State. A mere exchange
of shots between fronvier patrols is not war, even if indi-
viduals happen To be killed or wounded. And even when a State
makes use of its armed Torces or a so-called fifth column to
destroy or sabotage installations or communications in the
territory of another State one cannot talk of war or a con-
dition tantamountto war so long as The acts of sabotage are
commitfed in a trontier area and do not disturb the general
economy of the State conc rned. ' :

This doctrine, which is of some importance when we have
to declde whether actual warlike operations between States
constitute war, must alsoc be applied in considering the
supposition that events which are not acts of force between
States  may nevertheless represent a2 threat,tantamount to war,
To the life of a nation.
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There is no question but that life in 211 sectors - poli-
tics, economics, transport, education and press - is going on
as- usual in the Republic of Ireland. The same is true of the
administration of Justice. The Irish Government maintains that
judicial safeguards are lacking in certain political trials;
this is disputed by the Applicant. We shall return to this
point in connection with another question. At all events 1t
appears from the accounts given by both parties that, .on the
whole, there is no interference with public order and security
in the Republic of Irelands. Both parties acknowledge, 1in par-
ticular, that for ten years not a single shot has been fired
for political reasons in the territory of the Republic of
Ireland. Here lies a fundamental difference between the Irish
question and, say, the Cyprus case, which was the subject of

Appllcatlon Noe 176/56.

It cannot be denied that, for many years, there has
existed.in Irelend an illegal, paramilitary organisation - the
I+ReAe - eguipped with arms ané ammunition, for the most part.
stolene DMembers of the IT.ReA. take an ocath and are under
savere discipline; in particular, they are bound to strict
secrecy and take part in paramilitary manocuvres in the terri-
tory of the Republic of Ireland. The I.R.A.!'s objective 185 to
unite the Six Counties of Northern Ireland, now under the Crown
of the United Kingdom to the Republic of Ireland. In pursuit
of that aim, very many attacks-have been made over the years on
police barracks and policemen in Northern Ireland, as well as
acts of sabotage ageinst installations, -railways, etce On 3rd
or 4th July 1957 one Northern Irish policeman was killed and
another wounded in one of these raids.

The acts of violence whicly the I+Re. A. . from its bases in
Southern Ireland, orders to be carried out in Northern Ireland.
are calculated to embitter the friendly relations between fthe
Republic 'of Ireland and tne Uhlteo Kingdom. But it cannot be
maintained that a real danger of war between the Republic of
Ireland and the United Kingdom c¢ould arise  therefrom. The
United Kingdom Government is fully. aware that the Govermnment
of the Republic of Irelané is doing all it can to suppress the
I-R«As and its activities, although without success up to the

presente.

Furthermore, the United Kingdom Government is in Just as
delicate a2 position as the Irish Government, since some of. its.
own nationals living in Ncrthern Ireland take part in these
acts of violence. ‘Thus, in 1957, 220 out of 223 persons in- _
termed in Ncrthern Ireland on suspicion of taking part in acts
of viglence committed by the I.R.A. were local residents.
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Out of 52 persons convicted there .in 1957 of having committed
acts of violence, 42 had addresses .in Northern Ireland and 10

in Southern Ireland. 'Those Northern Irish who take part in
fhese acts of violence are irredentists and, like members of the
T«Rehs of Southern Ireland, seek to bring about the annexation
of Northerm Ireland to Scuthern Ireland by fcrce. The United
Kingdom Govermment has not yet been able to put a stop to I+ReAs
infiltration into its territory or to the commission of acts of
violence by the IeR«4., still less to prevent those of its
citizens who sympathise with the I.R.A. from taking part in such
acts of violence. Considering that both Govermments are con-
fronted by the same difficulfies, it would be unreascnable o
contemplate the possibility of an armed conflict.

Since the Government of Southern Irelanc¢ is combatting the
I.ReA+ and secking to put a stop to its activities, at the same
fime abjuring the use or force t¢ bring about the union of Nor-
therm Ireland with Southern Ireland, that Government and the
political parties it represents ere regarded by the I.R.A. as
Lraitors to Irish national unity. That is why the I.R.A. re-
fuses to recognise the CGovernment of Southern Ireland. The prac-
Tical consequence of this withholding of recognition is that the.
I.R«A« dignores the laws passed to suppress its campaign, and
those of its members who have been convicted of cflfences against
these laws by the Courts of Southern Ireland deny that those
Courts have any Jurisdiction over them. But no act of violence
of any kind has ever been attempted by the I.R.A. against the
Gevernment, Army or Police of the Republic of Ireland. General
Order Nc. 8 which was actually transmitted to the Irish Govern-
mnent by the Chief of Staff of the I.R.8., lays cdown:

"l. Volunteers are sirictly ferbidden to teke any militant
action against 26-County forces unpder any circumstances
whatsoover. The iwmportance 5 this Order in prcsent
circumstances especielly in the Border areas cannot be
over-emphasised.

s essE TR BEEBEEB s

be AT 211 times volunteers must make it clear that the
policy of the Army is to drive the British forces of
occupation out of Irelandg.”

Although, then, the experience of many years and the-
orders of the I.R«A. themselves give no ground for diagnosing
an immediate danger that the I.R.A. will engage in revolution-
ary acts against the Irish Govermment and thereby threaten the
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life of the nation, the existence of a secret, illegal, para-
military organisation, provided with arms and ammunition, does
nevertheless constitute a potengial threat to the COHSultu—
tional order of thé Republic of Lrelande A paramilitary
organlsatlon, well disciplined and immune from State control,
owing To its secret character, can at any time be used by its
leaders for revolutlonary purposes. That possibility is

~increased, in the case in point, by the fact that the I«.R.A

objective of uniting Northern Ireland to Southern Ireland is,
on the Irish Gecvernmentt!s own showing supported bty a large
ma jority of the population of Southern Ireland - although they

-do not countenance the vieclent methodés employed.

The Irish Govermment adduces yet another threat in that
the acts of violence committed by the I.R.A. in Northemm Ire-
land might incite the Protestant majority there to retaliate
against the local Catholic mincrity. Past experience has
taught the Irish Govermment that it is not easy to find a cure
for this dangerous situation. It is, however, no function of

~the:Government of Southern Irelund to preserve order befween

religious groups in Northern Ireland: that is the United
Klngdom Government's respon31b111ty. Hence, this argument of
the Irish Government has no legal force in connscticn with

wArtlcle 15, although it should be accorded moral weight.

In assessing the general situaticn in the Republic of
Ireland, as well as the relations between the Republic and the
United Kingdom, we cannot flatly deny the existence.of a
potential threat which might menace the life of the nation in
the future. Since a governmment is allowed a certain margin of
apbPreclation in Judging whethar the life of the nation is
threatened by an emergency, we mey recognise the Irish Govern-
ment's right to plead its standpoint that such an emergency
exists and to consider this emergency as very sericus. It must
be admitted, however; that the emergency, being only potential,
having persisted in virtually unchanged form for years and not
having led to any serious disturbance of general public order
of external relations, cannct be regarded as of exceptional
gravity, but only as a latent emergency of a minor degree.

.Such a potential and latent emergency, which although it
has been in existence for meny years, has not developed into an
actual emergency and has not in general interfered with normal
life in Ireland, cannof{ be ccnsidered to be a public emergency
threatenxng the life of the nation, analogous to the "case of
war'" as reguired by Article-15 of the Convention. This is all
the more true if the preparatory work of Article 15 of the Conven-
tion is taken as a basis as has been analysed by M. Eustathia-
des and M. Dominedo in their cpinicns (paragrunhs 92 and 9&

It 1s morc of a quostion of a danzor azainst wudlie
order. Even if such dangér were serious, the Government of the

Republic of Ireland could hava fought it with appropriate
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meens of maintainin: public order which are not Torhidden by
the- Conyention ag detention withcut trial is.

o), W@PINION OF M. DOUTKEDO
A+ The facts o

In order to malke an accurate assessment of the racts, it
must first be clearly understood that the cxpression "public
emergency thresteninz the life of the nation'" does nct mean any
unspecified emergency: it means a particular kind cf emergency,
and an extremely grave one; it must threaten the very 1ife cof
the nation, is.e. its existence, as is shown beyond any shadow of
doubt by the wording of Article 15 of the Convention ("in time
of 'war gr cther public emergency esee' )

Now.the facts of the case indicate. that it may be possible,
as M. Faber has Jjustly observed, %c infer the existence of a
denger te public order; but it is not possible, if we wish to
keep within the bounds of reality, %o say that Ireland's very
life is at stake. TI am referring here to both the State and the
Nation of Irelanc. It seemg that any ordinery man or any person
of responsibility, whether Irish or not, who regards the present
conditions of life 4in-Ireland obJectlvely is bound to reach this
I‘unoamenta1 conc1u5101.

_We cannct really cegll 2 situaticn a public emergency threa-
tening the life cof -the nation and then describe it 2s a slight.
potential threat. Take your cheice: either the threat is slisht,
in which cese 1t Coes ot affect the life cf the natiocn; or it
actuelly does afrfect the 1life of the nation, in which case it is
not o slight threat. In short you cannot, either in logic or in
practice, turn black 1ﬂto white or white into black.. In the evenst,
no oné can maintein that thsr2 is an eh91031we situation in Ire-
land; it is sufficisnt to rolflect tnat, afrter twenty years‘
experience, the situstion is perfeectly calm and offers no ground
for expecting any c¢hanges. I do not therefore feel justified in
asserting that the situation in Ireland is sftrictly on all fours
with that envisaged Ly LArticle 15, which regquires that a threat
be immediste, sericus and persistent.

Finally, from tnb stendpoint of precedent, a comparlson with
historical examples of threzts to the 1life of a2 netion impels me
tc the same conclusione

Once we rule out the vossibility of establishing the exis-
tence or an actuzl, concrete threat to the life of Ireland, there
is nec longer any need To ¢ngulre whether the emergency measures
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g0 beyond the extent strictly required by the exlgenciles of the
situation. A specific measure providing for detentlion wilth-
out trial is an exceedlngly grave matter, as has been pointed
out in particular by M. SUsterhenn, but it is clear, logically,
that no such measure can be warranted if the condltion of a
genuine threat to the life of the nation 1s not fulfllled.

In the present case, there is only a guestion of danger to
public order.

B. Ihtent

- It is plainly not sufficlent however to examine the material
facts; they must alsoc be interpreted in the light of their
causes, i.e¢, the political and moral motives underlying them.
This second, psychologilcal, enquiry which is also. supported in
Mr.. Waldock's opinion, may be still more important in 1ts
legal consequences than the literal, historical. interpretation
of Article 15 which has been ably put forward by other members
of the Commission, e.g¢ by M, Eustathlades and, with some
additional refinements, by M. SUsterhenn.

The acts regarded as threats to the public order cf the
Irish nation were not after all meant to threaten that nation
but rather, ulimately, to unite and hence, strengthen it by
the accession of elements alleged to be irredentist. Even
without touching on the substance of this delicate matter,
therefore, it is quite certain that, in the ayes of the Appli-
cant the acts committed are not against Ireland but for
Ireland. This circumstance cannot be igncred, if Article 15
i1s to be applied correctly.

In other words, the will to achieve ¥he ethnic unity of
one's own nation, whatever else it may mean, cannot mean a will
to harm that nationts 1life; any such propositicn would be a
contradiction in terms.

Nor let it be said that the pursuit of such an aim might
bring about a situation conducive to civil war. In that
case, there would still be no "latent" emergency, in the
sense employed by Mr. SUsterhenn, let alone an immediate,
real and persistent threat. Such a possibility must in any
event be relegated to the abstract world of hypothesis; apart
from anything else, it is fundamentally inconsistent with the
aims and actions of the Applicant. Perhaps that explains
his refusal to sigh undertakings to obey his country's emergency
laws.

Furthermore, other members, including M. SUsterhenn, have
already pointed out that one cannot talk seriously of a danger
of foreign war; that would be a far-fetched supposition, when
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everyone kmows the true nature of relatlons between Ireland
and the United Kingdom, which have assuredly grownh more
settled over .the years. The United Kingdom Government, more-
over, are fully conversant with the steps taken by the Irish
Government to put an end to the I.R.A. and its activities.

The significance of the foregoing consideratlons may lie
in the fact that the European Commission of Human Rights by
glving a strict interpretation of Article 15 of the Ccnventicn
intends to emphasise the importance it attaches to The Human
Rights which are given the fullest protection in the Conven-
tion dnd cannot therefore be violated by Member States other- .
wise than in exceptional cases expressly provided for..

By so acting, the Commission complies both with the rules
of law and with the European spirit, i.e. with the ideals whilch
a democratic country such as Ireland has maintained throughout

its glorious history.

95. OPINION OF INE, JANSSEN-PEVISCHIN

I would preface my remarks by saying that, as a number
of my colleagues have already noticed, when only part of the
Commission is working, in the form of a Sub-Commission, there
is a certain lack of balance. o

However informative the reports submitted to them, those
members who only hear the case indirectly have an incomplete
picture of it. Hence the opinions they are called upon to
give when deliberating in accordance with Rule 65 of the Rules
of Procedure before drawing up a report in pursuance of Article
31 of the Conventicn cannot carry the same weight as those
cxpressed by members of the Sub-Commission at the conelusion
of their proceedings. :

With this reservation, I may say that I am not entirely
convinced by the arguments for the existence of a publie
emergency threatening the life of the nation (as understood
in paragraph 90 of the report), although ther have some
foundation. ~They do not,.tec my mind, prove the real existence
¢f such an emergency or its consequences.  The considerations
of the majority group centre round the repercussions of the
continuance of I.R.A. activities upon the relations of the
Respondent State with the United Kingdom. Those consliderations
are essentially conjectural and hypothetical; they are not
backed up by any evidence of protests cor intervention from
outside.
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I hold, therefore, with M. Ststerhenn, that the emergency
was not actual but only potential and that consequently Article
15 could not be invoked. . In order to preserve the principle
that the rights set forth in the Conventiocn are sacrosanct,
derogation should be permlitted only under the strictest conditions.

96, OPINION OF M. ERMAGORA

It is for the Irish Government to .answer the question
whether there was a public emergency within the meaning of
Article 15 of the Convention. But the Commission is competent to
Judge whether the emergency was so serious as to nece851tate '
taking the measures in question.

. I do not think fhat the emergency was so serlous as to re-
quire the measures in guestion, for the follow1ng reasons:

(a) The main activities of the I.R.A. were carried out
in the territory of Northern Ireland and not in-’
that of the Republic of Ireland; the Republic of
Ireland did not sanction those activities. '

(v} The activities were not such as to have aggravated
the-situation in the Republic. It appears rather that -
the sltuation was that normal in the clrcumstances.

In other words, the situation was not exceptional,

{¢) The I.R.A.'s actions did upset neither ordinary life
-nor the life of the State. According to the prin- -
ciples of publle municipal law, a "Notstand" (state
of emergency)} exists if constitutional rules can no
longer be applied, in other words when the legis-
lature, the judicilary and the administratlon are no
longer functioning. But that was. not the case during
the period in question.

(d) The merits of the argument that relations between the
- ‘Republic of Ireland and the Unlited Kingdom had become
such as to cause a threat to the 1life of the Irish )
nation have not been proved. To my knowledge, no
official diplomatic approach was made; nor lndeed
does the respondent party advance that argument '
although it would support its thesls.

A 51.5901 /e
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The guestlon whether the special powers

of arrest zne defention éxercisacle under the 1940 Ac%k were

measures which were 'strictly recuired by the exigencies of

- the situavion! witnin the meaning of Article 15, paragraph (1)
of’the Oonventlon - g

[ Ly

A

Memorlal of the Applivant

© The Applicant in his. lizmorial, (entitled 'Arguments and
Conclusions!, of 20th November, 1958) submitted:

(a)

that, even if the Respondent Government were now to sub-
milt satisfactory proofs 1to the Sub-Commission to estab-
iilsh that a situwation existed in July 1957, that war-
ranted derogation under Article 15, -the Complainant would
contend that the tringing into force of Paxrt IT of the

1940 Aet and the use of the powers contained therein were

grossly in ezxcess of any measures strlctly required by
the exigencies of the situation;

| thit the orditery Courts of Justice had been,y, and still

were, runcvicning normally in every respect and would have
been quite cepable of dealing with any suspected offender
charged before them., - In 1957, 122 persons were charged
wivh offences against the 19%9 ict and,. of these 109 were
convicted and 1% acguitted. Most of these were.charged
before the 1940 4Lct was brought into force and, since then,
such susvected jersons were in the main 1nterned and not
broug ght before she courts;

that, in the letter of EOth Jﬁly 1957, from the Respoadent
Govermmen® T0 the Secretary-General of the Council of

" Funope, two reasons were advenced Tor detention of persons,

L

-

5

namely, !'%o prevent. the commission of offences against
public peace and order! and !'to prevent the maintaining
of militery or armed forces other than those authorised
by the Constitutient. Both “types of oflfences would
constitute criminal ofiences cognismable by thHe ordinary
courts.

The commission o7 offences against public pezce and order
was & crime cognizzblie by the Irish courts and in respect
of which prosecutions might he brought under numerous
statutes and under the Common Iaw.

of o
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The maintaining of armed forces other.thgan those author-

' iged by the Constitution was an offence undar Section

6 "(1) of the 1939 Act, in reéspect 6f which prosecuticns

‘eould alwWays hiave been brought at &ny timé by the Goverhn-

‘ment "inthe ordinary ‘domestié courts or- in the- Special
Criminal Courts provided for in Part V of “the 1939 ict.-
Furthermore, under the Treason Act, 1939, and under ¢
Article 39 of the Constitution, persons engaged in certain
activities might be charged with treason, which was

defined as "levying war against the state, or assisting

any state or person or inciting or conspiring with any
‘person 1o levy war against the state or attempting by
force of arms or other violent means to overthrow the
organs of government established by this constitution or
taking part or being concerned in or inciting or conspiring
with any person to make or to tzke part or be concerned
in-any such attempt", . No cherge of treason had been

made against any person;

“that mo provision was made in the 1948 Act for the. inter-
vention of judicial process to test the validity or
.reasonableness of the opinion of a Minister who signed
and issued a Warrant under Seetion L of the 1940 Act;
thus a person so imprisoned was afforded no judieial

- protection against error or prejudice;

that, apart from the ordinary courts, there existed

undexr the Irish Constitution provisions which enabled
the above, and all other, offences tobe tried by special
tribunals with very far-reaching powers: - -

(i) fMilitary Tribunals might, under Article 38,.Section
- 4, (L), of the Irish Constitution, be established to
deal with a "state .of war or armed rebellion";

(i1} PRMilitary Courts could be set up to try civilians on
any charge mhere Parliament passed an Act pursuant
to the provisions of Article 28, Section 3, (3), of
the Constitution. Such an ict must be "expressed
to be for the purpose of securing the publio safety
and the preservation of the State in time of war er
armed rebellion", ~ An Act. in those terms couwld have

of
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been passed in 1957 or since, and would have had the
effect of suspending the operation of all constitution-
2]l safeguards concerning the trial of offences. It
~could alsc have altered, relsxei or suspended all the
“laws and rules of evidence and procedure. Military
Courts were in fact in operation for a number of years
before 1946;

The Respbndent Government had not asked Parliament

~to. pass. such legislatiorn but was now indirectly

asking the Ewropean Cormisslon to declare thaet a sitmatien
existed analogous to.that sontemplated by Artlcle 28
Section %, ( 3), of the Constitution;

(1ii) . Speecizal Criminal Courts migh%, unGer the provisions
: of Article 38, Section 3, (1), of the Constitution

and under rarT V of the 1939 :ict, try criminal offzenoes,
These Courts, wiich consisted of military officers,
were duly established ana could have been used a2t any
time since 1939 for the trial of versons engaged in
the activities descrived t7 The Respondent Government.
o Special legislation would have been required;

(f) tThav, accordlngly the Respondent Government had more than
zmple powers at its disposal to wring offsnders to trial,
fcxr any of The matters of vhich it zomplained, before:

(i) +the ordinary Cocurts of Justice;
(1ii) the Special Criminal Courts;
(1ii) HMilitary Courts, or

(iv) Military T*lbunals (1)

ad, Countver=remorial oi the Hestpondent Governmendy
T

The Respondent Government submitted its Cowter-Memorial
on 12th Jznuary 1959, in which it made the following submissions:

(&) what 1t was for a Government, z2nd for that Gavernment alone,
to determine not only whether a state of emergency existed
but aiso wheot measures were required by the exigencies of
the situation. It was clesr that there might bve a choice
or measures which fould be taken. 4 Government, however,
could not be held to be in orezch of The Corvention ii 1t
took the measure which it considered necessary, even

(1) . paragraph II of lemorial, - t
. 51.591.
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though some other meaure (also in dgrogation of the rights
guaranteed under the Convention) might have been adopted as
an alternative. The Respondent Government had adopted
detention as the least oppressive measure which could be
taken in the circumstances and which would be effective

~_ to protect the community and its liberties; -

(b)

(c)

- from an explosives store in County Laols and were

that one of the factors which the Commission should take
into account was the general history of the country con-
cerned. Due to partition, there was in Ireland a peculiar
danger of the formation and Zrowth of armed groups arro~
gating to themselvées. the  right to.®seek the attainment of
political objectives by force in disregard of the policy
determined by the elected Parliament and Government with
the support of the great majority of the people. From

“time to time such groups had become so active that firm

steps had to be taken to coluntet them and to preserve

the democratic, institutions of the State. The 1939 Act
and the 1940 Act wepre part of the permanent legislation
of the State and were such by reason of this very situ-

.ation which had had to be met from time to time.

Experience over the years had shown that members of these
groups could not be ,successfully dealt with by trial in

- the ordinary courts. Evidence sufficient to satisfy a

court of law could not easily be obtained. Even when

it was obtained, witnesses were afraid to come forward
and give evidence, judges and jurors were threatened and
on occaslions witnesses and, earlier, jurors had been shot
because of their part In trials of such persons;

that the decision tc bring Part II of the 1940 Act into
force was taken immediately after the occurrence of a
particularly grave incident, in which a Six-County police
patrol was ambushed within a short distance of the border
and a policeman was shot dead and another wounded.
In addition a number of police huts in Counties Tyrone and
Fermanagh were destroyed by explosives. 1In that week,tco,
numbor of mon, 4ncluding two mon nomed Chrvetle and Gora hty,
had tcgn returned ror trial on charges of armed robbery
acquitted in the Dublin Circult Court. Witnesses who
had identified them, both to the police and ‘at the
preliminary hearing in the District Court, had gone

“back on their identificatidn’when the case came for

trial.

ot
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From its special knowledge of all the circumstances,

ineluding the history and existing plans of the I.R.A.,
the Governmznt was satisfied that the exigenries of the
situaticn required the bringing into force of the powers

‘of detentirn - in effest, prcventive detenticn - conferred

on-them by law and that, in faect, nc other measure was

.available to them to deal rapldly and effectively with the

situations

that the conduct of those engagcd in I.RJi. activities
in recent years had not departed from pattern. Out of
a t-tal of 122 cases of porsons charged under the 1939
Act before the courts in the year 1957, the accused in
119 cases declined tc rceoognise the Jurﬂsdiction of the
Court. Roference was madec to !'General Order Number One'!
ccontained in the document 'aAn t-Oglach!, The Courts
whirh the accused refused to rceogniss were ordinary
courts established urnder the Constituticn, whose judgoes
arc independent in the cxerrise of their funetinns and
not subjeet to removel by the Geovernment. The Applicant
nimself when rharged had refused to rencognise the enurt
even as late as IHay 1957, slthcugh he now claimed that
he should have been tried by such a ccurt when arrested
in July. 1957.. This refusal tn rercognise the -court must
cohvey to the ecourts themsclves and to those glving
evidence that the persons ~harged regarded themselves

as above the ~ourts of law and that these who took part
in court proceedings concerning such persons did sco at
some. risk. It had becen found that witncsses whe had

"positively identified acsused persons withdrew their

identification when the casc name Tinally to trialj;

it had been zrgued that Specizsl Criminal Crurts could
deal with the preblem whicn fared the Government, Therc
was, indeed,. provisiecn. in the Constitutisn Cor the.
establishment of thesc ~curts and such ~ourts had
fun~ctioned in the past. In those ~ocurts the ordinary
laws of evidcnce were adhered te and it ~culd not be
suggested that the mere cnange cof venue from the nornal
domestic courts ©c Svecial Criminal Courts would meet
cases in wnich witnesses 2~uld not be produced to give

evidence;

that, in the system of deiention in feree in Irecland,

the person detained -was rcleased if he undertecok to
respect the Cnnstitutir-n of the State, and not be a member
of, rr assigt, ony unlawful crgaonisaticn. Irclond was a

../.
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. founder- -member cf the Council of Europe and the demo-

.. gratic nature. of the Irish Constitution was not open
to question. It should not be said to any Commission
set: up by.the Council of Europe that an Irish citizen
was entitled to refuse to respect that Constitutione.
There could: surely be no reasonable objection during
a public emergency to requiring a citizen to give an
undertaking not to be a member of, or assist, any
unlawfnl orpganisatione - '

- Apart from the right to secure release by giving an
undertaking on the lines indicated, the person de-
.tained had by law the right to apply to the Detention

" Commission to have his case reviewed. Once an appli-
cation was referred to it, if the Detention Commis-
sion reporfed that no reasonable grounds existed for
the continued detention of the applicant, the latter
must be released.

Finaily, detention without trial under the circum-
stances’ outlined, even if it should be held %o be in
conflict with the provisions of Article 5 of the
Convention, was not an unwarranted derogation from
the rights guaranteed by the Convention (1).

99. Reply of the Applicant

The Applicant, in his Reply of 19th February 1959, re-
peated his general submission that the Respondent Government
had ample powers within the due process of law to deal with
the situation without resorting to arbitrary imprisonment
without trial.

In particular, it was submitted that the Respondent
Government had implied. in its account of the trial of the two
mon Chrysitlc and Geraghty, that thé witnesscs had beon-intimie
dated. That was not correct as the reason for acquittal
was, as stated in the Press, that the witnesses were not
sufficiently positive in their identification of the
accused (2)- : S

./

(1) Paragraphs 17 and 18, 32 to 39, 45 of Counter-
Memorial. . SR .
(2) Paragraphs 14 and 16 of Reply.
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160, "Oral hearing of 17th to 19th April 1959

The Sub-Commission took a decision on 24th March 1959, the
relevant part of which was as follows:

"The Sub-Commission, seeees aftor having delibcrated,“

DECIDES, in accordance with Rules 53 and 54 of the Rules
cf Procedure, to invite the Parties to appear before 1t at
Strasbourg on 17th and 18th April 1959, in order that the Sub-
Commissioh may cobtaln further information and explanations from
them in regard to the case and may hear the statenents of the
persons named belcw. .

The Sub-Ccmmission desires the Parties at the abOVe-mentloned

oral hearing to develop further their respective. points of view

on the question whether, in connection with the application of .
Article 15 of the Convention, the detention of persons without
trial was or was not a measure which was strictly reaquired by

‘the exigencies of the situation in July 1957, The Respondent
Govermment is asked, in particular, to furnish a full statement

of 1%ts position on the following pcints:

(1) ‘What are the precise facts by reference to which the
Government " justifics its contention that the detention
of persons without trial was a measure strictly reqguilred
by the exigencies of the situation in. July 19579,

(2).. In regard to the Government's submission that 1t was
impracticable to deal with the situation in July 1957, by
means of the normal application of the criminal law in the
ordinary Courts against members of an illegal organisation,

. and more especially owing to the intimidation.of witnesses
and the difficulty of obtaining evidence, what comment has
the Government to make on the Applicant's statement that in
the year 1957 there were in fact 122 persons charged with
offences under the Offences Against the State Act, 1933,
and that of those persons no less than 105 were found gulilty
and only 13 acquitted? -What was the nature of tThese cases
and by what kinds of evidence were the corivictions obtained
in the cases whaere the accused was found guilty?

(3} What were the considerations which, in the view of the
Govermment, made it necessary in July 1857 to deal with the
situation by having recourse to the mecasure of detention
without trial rather than by setting up the Special -
Criminal Courts authorised under Article 38, Section (3),
Sub-Section (1) of the Irish Constitution and under Part V
of the Offences Against the State Act, 19397".
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101, At the oral hearing on. 17th to l9th Aprll, the Apnllcant‘s
rqgresentatlve submltted '

(a) that the’ words ‘strlctly 1"ec;uJ.redL‘ were a-stringentglimita-
tion on the exercisec of derogatlon.

The suspcnsion of the right *of *trial should only be exers
- c¢ised in the gravest emergency and where it was established
that- the, courts could not function. Extracts from “the
. official .Reports of the Irish Parliament (which were pro-
. duced as.exhibits) shewzd, at columns 267 and 268, the _
~number of persons ¢onvicted and acquitted in 1957 and 1958.
Cut of 137 persons charged, 131 had been .convicted, In
.. June 1957, 38 persons had been charged and 21l convicted.
" It-wasiclear that-thére was no dir flculty in SCcuring con-
v1ctlons at that reriod; :

(vd.. that 2s had alrnady been submltted the ordlnary Crlmlnal
-;‘Courts were. functioning normzlly. Spe01a1 Criminal Courts .
i . existed and could be put into -operation without legislation.
- Military Courts-could be.set up under the Constitution.
Military Tribunals could alsc be used in time of wer or.
armed rebellion. None of thesec had been used and the
Respondent Government had utterly failed to show that the
ordinary courts could not functicn nornally..(l)

102. The Attornev-Gcncral then Submloted on’ behall of the
Respondent Government:

(2) that it was widely considered thet detention was less dras-

tic than the establishment of Specilal Criminal Courts under

_Part V of {the 1938 Act which did not provide adequate safe-
‘guards for persons appedaring before them. Such courts were

" for exclusively criminal matters and composed of military
personnel and - were net well reégarded by the population.
During the war detention was found essential and had existed
51mu1taneously with Special Criminal Courts

t(b)i that in 1957 there were 129 charges oubt of which €9 were
- . against persons simply for failing to account for their
- movements during a specified period, as under Section 52
of the 1939 Act. In 38 of these 6S casecs the persons
concerned were .arrested on the same occasion when -
engaged In-milivary exercises in the mountains near  Dub-
1in. No.othér offence was provable against them. and they
were released-about a month after the Proclamation
. camé .into force. The remaining - charges in the 129 _
© . cases were either fér poosess1on of 1ncr1mlnat1ng docu-
ments under Seetion 12 of the 1939 Act or .for member-
ship of an iliegal organlsatlon under Section 21,
There was no evidesnce in any case other than that of o/

(1) Verbatim record of the hearing, pages 85 to 87.
£ 51.591
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members of the police. The Applicant was one of thgse
who went for trial on & charge of possession of Firvarms
without & Ifirearm certificete and was acquitted ‘because
of lack of technical proof.

In 2957, there wexre two armecd raids. In the second of
these at The Swan, the Applicant's friends, Chrystle and
Geraghty, werc identified and sent for trial to the Dublin
Cireuit Criminal Couxt in July 1957. They were acquitted
as the witnesses who had identified them failed o adhere
to their evidenoe, The full particulars of these charges
were coxrectly stated in the Government!s Counter-llemorial
of 12th Jenuwary 1959, at paragravh i5. There hzd been
information but no proof that these witnessecs . .d been
visited by memhers of the splinter group.

Intimidation of witnesses had occurred in Ireiand in
193 in a case before the Special Criminsl Court in
which a witnsss nemed Dunn was shot for giving evidence
against the principal offender and another witness named
Hill was also shot in the leg and lamed for life;

{¢c) that the members of these illegal orgsnisations were
1ot primerily committiny acvs of vioalence agalnst the

Irish police or militery Zorces, when evidence would
have been more easily avalilable, but were simply using
Irish terxritory as o basis for attacks outside, and
rositive or concrete evidence of criminal activities
within the Government'!s Jurisdiction waes extremely hard
o obtein. Reference was made To the 1list of acts of
vislence as from lst December 1956, which was contained
in Schedule 3 to the Government's opbservations of 25th
Meren 1958, :

It would have been very hard to satisiy an ordinary
court or even a Speciel Criminal Courtv that, for example,
a visit by someone wo the border area was uvnilawful if

no overt act of viclence had yet been committed;

(d)}) that the Special Criminel Court sat in privete and its
nmembers were military personnel who were no% subject
to Intimidation &s in the case of judges of ordinary
OouYTS. The laws of evidence 2re the same in Special
Criminsl Courts 2= in ordinexry couris, As to the

i lf/ﬂ
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Antinldation of. judges, a TJustice of the District Court
“ih Dublin in January 1957,_oao convicted members of the
I.R.A. and sentenced them to imprisonment. He recelved
a threat from the I.R.A. and reported it %to the Minister
for Justice, The threat was regarded very seriously and
the judge was given police protection. That judge
dealt with some further Irish cases but. apparently only
on one- later date. It would be wvwery undesirables to
change tne laws -of evidence in ovder more e351ly to ob~
taln "onv1ﬂt10n- :

-

(e) that all except é of the 206 warrants issued under the
: 1940 Act had, in fact, been signed by the Minister for
Justice, as the Respondent Government realised that de-
tention_without trial was.a grave step and interfered
with the normal liberties of Irish citizens. For the
same reason, the law provided for Detention Commissions
and the Covernment was cbliged to set free any detained
person if ‘the Commission decwded that there were no rea-
_sonable grounds for his continued detention. Lltheugh
_there was no law te that effect, the Government had
furthér déeslared that detained persons who dicd not wish
to'go before the Detention Commission could obtain their
release by giving an underbtaking 'to upheld the Constil=-
tution' ‘end, after 1llith July 1957, 'to respect the Con-.
stitution'. 4t the date of the Applicant's detention”
the.formula azcepted by the Government was 'to uphold?s

(f) that.during the period from 8th July 1057, until 11th
March 1959, a total of 206 persons had been detained and
this had resulted in such an imprcvement of the situa-
tion that the Government believed the I.R.4A. menace had
been overcone, It should be possivle soon To revoke
~ the Proclametion and thereby terminate the operatlion of
the special powers of detention.{1l)

103. The Applicanit's representative submitted in reply to the
Attorney-General

.{a) that. the Respondent Government had not contested the
' _Applicant's submission es to Article 15 of the Conven-
tion, in particular, as to tie meaning -of the words
"strictly required by the eX1genﬂ1es of the situation"
-and had therefore vresumably a2 epted “the construction
made on behalf of the ﬂpplloant ' -
oS

(1) "verbatim record of the hearlngs, pages 99 to 101 103 to
106, 109 to 118. _ _ .
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(b} that. the alleged infimidation in 1957 of & District Justice
© was not known to the Applicant or his representatives and -
‘was not mentioned in the Report of the Commissioner of
‘Police for 1957. Tnat Report. always included such inci-
.dents and further it made no mention of any case of intimi- °
" dation of a political nature. The other events referred
to, including the wounding of Dunn and Hill in 19L%, had
~all occurred a considerable time ago, The facts did not
support the Government!s contention that the ordinary -
courts could not Function as a2 result of the intimidation
" of witnesses, judges and juries;

(¢) that the "Constitution (ﬂmendment No. 17) Zct, 19317
which was the same -type of legislation as the 1939 Act,
had provided for the establishment of Special Criminal
Courdts but did not provide for internment without trial.
Until March 1957, this legislation had been found ade-
guete to deal with the situation;

The suggestion that trial by Speciel Criminal Courts was
more wipopular than detention without trizl was untrue.

- The former ivtorney-General, Professor lieGiiligan, had
stated in the Dril.on 9th Aprll 1959, on behalf of the
Opposition, that most people were !revolted! by detention
without trial merely on the warrant of 2 Ninister.
Reference was made to the O0fficial Report of the Parlia-
nant Debates on 9th April 1959, at Column 243. -

. The Isbour Perty nad tabled 2 motion in Parlizment asking
~ that these internmen}d powsrs be abolished and the Speaker
hzd decided thet tnis_question-should-not be debated while
it was’ sub judice the Commissior of Human Rignts., Other
leading public bodiles had passed similar resolutions;‘

(d) +that, in eny svent, the guestion of the popularity of
certain courts should not affect the issue which was
simply whether Tthe ordingry courts were functiosning nor-
mally. The Govermment could by law change the rules of
evidence 1f it found them unsatisfactory. Not one of
the judges, ninetvy per-eent of whom had been appointed
by the Government, had stated that the Courts could not
function normelly. The Government!s suggestion that
sentences 1lmposed by the courts were. not adeguate’ simply
reflected on the discretion of the judiciary and did

. f
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not justify the suspension .of the Convention.. . Sentences

.'.up $0. 10 years'vefe provided for under the. 1959 Act and’

'fcould,'1¢ required, be increased by emendlng leglslatlon.

Purther, the. Emergency Powers Act, which'was not in

foperatlon but could be re- enacted prov1ded that, in the

__”E_Base of certain’ trlals, all the" rules of ev1aencc should
- besuspendea : S

- acquitted because of any 1nt1a1datlon of ‘the wWitnesses
" put bvecause the vitnesses, Neash,: Brannan ‘and Iing, had

that, as had airehdy bcen stated, Chrystle haa not been

failed to identify him on- the 1dent1¢1cat10n parade.

-4 fuwll report of the proceedings in the Distriet Court
,was contained in the Irish Mimes’ of 29th May 1957, and -

-2ﬁ:the rase was also mentioned in- thé Report of the Com-
missionexr of Police for 1957 (at page 11) where no sug-

'fgestlon of 1nt1mlddtﬁon of w1tnesces haa been made

that it wes wntrue that civilian witnesses could not be

. 80T to glve evidence in politiczl cases. The "Kilkenny

" People” of 1st March 1958, reported = cese where civilian
- witnesses gave evidence against a man who was tried and

"conv1ctea on a charge of having explosives., =~ This wes a

- man who had refused to rgcognise the court and had made

(&)

10&.

a olltlcel I R-h. 5peech

'theu,'cont axry to the Respondent Government's statements

that ‘adéguate safegusrds had been provided, misvekes
had occurrasd in the cases of persons 1nterned. The
Court had recently accepbed the affidavit of 2 man called

C Kelly who in habeas corpus proeecdings showed that he

haa been detalned in mlst;ke for his brothexr., (1)

The Attorney Cene* 1 in his final remarks made ‘certain

partlcuiez submlsclons tO'thc effect

(&)

that the case of the 1nt1m1dat10n o; a’ Iustrlct Judge
hzdi-been me ntloned in Schedule 7 to the Respondent

' Goverhment's pleeding of 27th January 1958, which quoted

(b).

in that réspect a speech made by Mr. Traynor,_uhe Eini-
ster For JLSblce, 1n ‘the - Ibll S

that the COnSulTutan Act of 1931 whick had’ sct up a

~ 'Constitutiochal, Srecial Powérs Tribunal! was ‘extremely

drastic as the Tribunal ”“s ‘empowered t6-pass the death

(1)

Verbatim record of oral hearing, pages 133, 134

to 141, 145 ané 1h6.
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(d)

(h)

B

sentence if an executive Minister certified that, - to the
best of his belief, The zc¢t concerned was done in oxder
to impede the machinery of Geovernment or administretion
0 Justice;

that, contrary to the .ppviicent!s subnission, the Executive
had, since 1927, powers of internment without trial at its
disposal. Those powers remsined in force when the 1931
Act was pzssed and -showed that the Irish people regarded
such internment ss less onerous than trials before mili-
tary tribunels; ‘

that it was true that in one ceze during the war periocd

the rules of evidence hed been suspended. This was the
case of the murder by four accused of a men nemed Devereux,
who was wrongly thought %o be an informer ageinst the I.R.:.
The witnesses feiled to give evidence before the Special
Criminal Court =nd the Government found it necessary to

set up 2 Military Couvxt which could =zamit written instead

0of oral evidence Tor the prosecution. Tnis was a drastic
step which was much regretied;

that he was prepared to accept any figures supplied to
the -Applicant's represesiative by the Government ol
Northern Ireland;

that he had not stated that witnhesses would notglve
evidence in cases against members of the I.R.i4. Civi-
lian witnesses had given cvidence in such cases, for
example, in "The Swan" case and in the case against a
men celled Bolger, He had simply stated that witnesses
had not been called qr been &vailable in cases under the
19%9 and 19L0 4cts;

that, as to the trial of Chxrystle and Geraghty, an
official copy of the depnsitions had been supplied by
the Circuit Court and the previous stetements to tThe
rolice by the witnesses Xelly and Nassn were also
available, These confirmed the Respondent Govern-
ment!s submission as to the Tailure of the witnesses
to adhere to their evidence of identificztion;

that, 23 to the alleged mistaken detenvion of ‘the man
named Xelly, the right man was detained but the warrant
vas, by mistake, issued in the name of his brother, (1)

o/ o

(1)

Verbatim record of oxrzl hearing, psges 150 to 158. .
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105. OPINION.OF THE COMMISSTON

g The Commissinn, af?e§ having deliberated, decided by a
ma jority of eight votestl against six votes(é) that the measures
of arrest and detention taken by the Respondent Government were

measures which were strictly required by the exigencles of the

- . sltuation within the meaning of Lrticle 15, paragraph (1) of

~ the Convention. o

: ' The merbers of the Commission stated their opininons as set
[_but_below.

106, OPINION OF MR. WALDOCK

I Interpret the task »f the Commission in the same way as
it wes interpretcd by the majority of the Commission in Lppli-
cation ‘Nn, 176/56 relating to the emergency in the Island »f
Cyprus. The Commissisn has both the right and the duty t» exa-
mine whether a measurc taken by & Government in reliance on its
exceptional power under fLrticle 15 was such a measure as was
strictly required by the exigencies »f the particular situatinn,
The burden lies upon the State ¢oncerncd t~ satisfy the Com-
mission that z mezsure derogating from the Conventinn was »nc
strictly required by the exigencies »f the emergency at the time
when the measure was impnsed. On the othsr hand, %Hhe express
purpose of irticle 15 beimg tn give governments the necessary
authority to take special mecasures to meet a threat tn the life
of the nation, that irticle must be interpreted as leaving o
the Government a reacsonable discretion in judging the needs of
the situztion. It is alss clear thet a Government is in a better
position than the Commissisn te know the rclevant facts and to
weigh the varisus considerations to be taken into account in
deciding which ~f the different possible lines »of action t»o
adopt to deal ‘with the emergency. iLccordingly, the Commission,
in exsmining mcasures taken by a Government under .riticle 15,
must allow it a certain margin »f appreciatinn,

The public emergency threatening the 1life of the nation
which the Commission has found t» have existed in the Republic
of Ireland-in July 1957, was of a somewhat special kind. It
arnse nut of unlawful activitics »f the Irish Republican .rmy,
directed nnt against the Government in the Republic but agesinst

(1) MM. Waldock, Berg, Faber, Beaulort, Petrsn, Sgronson,
Crnsbie, Skarphedinsson. : .

{2) " 1M. Bustathiades, Dominedn, Slisterhenn, Mme. Janssen-
Pevtschin, MM. =Zrim, Ermacora. - - - SRR o
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the authorities, vnlice and armed forces of & neighbouring ter-
ritory. Thes= unlawful activities 2f the IL.R..L., although they
had some impact within the territory of the Republic in the
shape of acts such as unlawful drilling, unlawful seizure or
pnssession of arms, etc., did not manifest themselves there
with the same intensity as would have been the case 1f they
had been directed a2t the overthrow or forcible control of the
Gnvernment »T the Reoublic itsclf. While these activities were
a source »f grave cribarrazssment and difficulty to the Govern-
ment and pnolice »f the Rerublic and set up dangernus tensions
with the neighbouring territory of the Six Counties, they did
n»t cause any such ma jor upheaval in the Internal 1ife »f the
community or such major dislncation in the working of the normal
pracesses »f law and order, as for example occurred during the
public emergency in Cypruse. .Lccordingly, the Commission has a
particular need to be satisfied that the normel vrocssses

2f law and order were nnt reasonably sufficient tn deal with
the situation.

Llthough there may not have been any major dislocaiion of
the normel pr~cesszs »f law and ordecr, the spreceial character
of thc emergency seems, nevertheless, tec have created psychclo-
gical and pnliticzl »bstacles tn their effective use 2s 2 means
for dealing with the situation, The fact that the I.R.L. groups,
while using misguided and illegal methonds, were pursuing an aim
which is a nati-nzl aspiration of the people of the Republic,
may have made it less easy either to secure a rigornus applica-
£ion of the criminal law to suppress thelr activities or to intro-
duce new -penal laws to dezl with them. These psychnlogical _
factors were nnt given great prominence in the pleadings »f the
Parties but therc are numer-ous indications in thc evidencc sub-
mittcd tn the Cormission and in the statcements »f the Partics
that they cxistzd. Indecd, the history of the Lpwlicant him-
sclfl shows thet Tht ardinary process of the criminsl law might
be an unreliablc instruncnt for countering the sctivities of
members »f the I.R... Ec was twice caught by tho police in
flagrante delictn, on onc »ccasion in uncxelalned pnssession »f
military veapnons and armunitio-n and on the othor in uncxplalned
posscession of T.2.L. documcnts of the most compromising charac-
ters Yet on thce first nccasion he was acquitted and »n the
sccond ho reecived scntence of only onc month's imprisonmente.

M s

The fpplicant nevertheless urged that the T.R... activities
alleged against him in July 1957 werce criminal »ffences under
Irish law and that he could have becn declt with by bringing him
to trial »n spzcific charges before the criminsl courts end that,
consequently, his detention without trial cann~t be considercd
tn have been a2 measure strictly reoguired by ths exigencics »f
the situation. He underlined the fact, which is not disputcd
by :the Governmcnt, thot the ordinary courts continucd te soperate
during the emergency without any interruptinon. Fe further
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pointed €2 the official eriminal statistics for the year 1957

as evidence that it was perfectly prssible éuring that year to
secure cnonvictinns in the »rdinary courts against persons charged
under the Offences figainst the 3tate Lot 1939, with I.R..,
activities. Out of 122 persons charged under that .ct in 1857,
19 less than 109 werce found guilty and only 13 acquitted. 1In
June, the month immediatcly preceding the detention o the
plicant, there was a cnnv1ctlon in cvery single one of the 55
cases broucht. '

The Government, on the other hand, stated that, owing to
the intimidation »f witnesses and nw1nc t~ the reluctance »f
members of the public t» come [orirard with evidence lest they
be afterwards vilified as ”informers”, it was virtually impos-—
gible to securc convictisns except 1n cases where the accused
had been caught in flagrante delicto or the police cvidence was
for other rcasons sufficient in itsclf to prove his guilt.
Indeed, the nfficial statistics cited by the ..pplicant, when
lonked at m~re clasely, confirmed thot 1t was impﬂssible to
nbtain evidence from members of the wublic in cases Inveolving
the I.R.i. During 1957 there had been 129 czses under the
Offences figainst the State iAct, 1939, involving 122 personse
In no less thar 69 of these cascs, the ~nly charge that could
be brought against the persons arrested was under Secti-n 52
»f the 1939 .ict, namely o»n the ground that, having been arrested
o suspicion of having committed one »f the offences listed
in the Schedule to the ict, they had failed t» account {or their
nmovements. Moreover, the 58 cases in June 1957, to which the
Lipplicant had drawn particular attention, belonged t» this cate-
gory, all the 38 men having been affESbEd on the same occasion
in the mountains on suspicion of illcgal drilling. FPersons
convicted under this Section »f the l.ct were nnly liable tn
brief sentences. s ta the remaini ng 60 csses, every case in-
vonlved either being found in possession »7 incriminating docu-
ments under Scction 12 »f the Lct or membership of an illegal
organisatinn under Secti~n 21 or somc combination of these »f -
fences with the noffence »f failing tn z2ccount £or their move-
ments. In not one »f the 129 cases wasz there any evidence
available other than the evidence »f police nfficers.
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This analysis »f the SuetlsthS o cases br-ought under
the 1939 fLct seems tn me clcerly tn negative the inferences
which ‘the fpplicant snught t~ draw from them, and, 1If
anything, t» suppnort the Government's contentionse I do
nnt, hnwever, think that any very precise inference can .
be drawn from those statistics in regard tn the unwilling-
ness »f members »I' the oublic ts testify ageinst the I.R...
for the reason that in mnst ~f the cases, as the [lttorney-
General stated, the charges were for failing to account
for movements, pnssession of incriminating d-cuments, etc.,
and 1in these classes ~f case indepcndent civilian evidence
would scarcely bc expecteds ..t the sral hearing, on 19th
Lpril 1959, the /lttorney-CGeneral himselfl stated that there
had been s-me cases - vresumably cases coming under other
provisinns 2f the crimihal law - in which civilians had
given evidence against members of the I.R..., though he
added that these cascs were few and far between and that
often civilians dn not "stend un to their evidence" at the
trial. ’ '

The Government also referred to the trial of two
friends ~f the ipovlicent, Geraghty and Chrystle, which
aroge nut »f an armed raid nn a store of explosives at the
Swan. It -stated that at the preliminary 1nvestL0at1®n
two witnesses identified ths men a2s having been zmongst
those engaged in the raid but that later at the trial they
withdrew their evidence 2f identification, The informa-
tion available tn the Covernment was that the witnesses had
in the meanwhile been vigited by members »f an I.R... grouo
and vere seen In conversation with the accused mon or
thelr friends irmedlately after the case. The iLpplicant
did nnt zltagether accept the Government'!s version o what
had nccurred in thet cese. 7Tt is unnecessary, however, to
try t2 reach a c-nclusion on the point. Even if the
Government's version be assumed to be correct, this example
of possible or probablec Intinidation of witnesses, and the
one other examples menti-ned by the ¥Yinister »f Justice in
a speech »n 6th Nev ember 1957, would scarcely suffice by
themselves % establish that it was not fcaSLble to deal
with TuR.ie activitles Through the ardinary application
nf the criminal izw, I do ant averlool the incident in
January 1957, in which a Justice whn had scntenced I.R.i..
men to imprisonment is szid afterwards t~ have received a
threatening letter. The most, however, that can be
extracted from the spvecific evidence in regard to intimida-
tinn is that there were s~me grounds for fearing possible
attempts by the IR« ©n nkstruct the course of justice

by the use of intimidetion.
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- I dn not therefore find that the Commission 1s cnon-
fronted with clear prnaf »f the inadequacy of the »ordinary
processaes of law and »rder to meet the needs ~f the emer-
EENCY . Netertheléss, I have farmed the view that, because’
2f the risk »f I.R... attempts t» nbstruct the course of
justice and because 2f the psychnlogical factors mentioned
abnye, there were elements in the situation upon the basis
of which the Government might properly arrive at an
appreciation that the application of the criminal law
through the ordinary courits was not an adequate instrument
for dealing with the particular threcat to the life of the
nation which Lellasie activities constituted at that date.

The questiﬁn s5t11l1 remains whether the only effective
alternative was -detention without trisl. The Lpplicant
contended that, i1f the criminal lsw could not function -
effectively against the T.R... through the ordinary couris
it was open to the Government under Irish law tn use other
special types »f conurts Tor that purpese. He argued
that the Government shnuld have attempted to deal with
the I.R... by using the Special Criminal Courts authorised
under the Offences ugalnst the State Lct 1939, or tne
Militery Courts authorised by the Constitution »or the
Military Tribunals authrrised by the Constitution in time .
of "war or other rebsllion", rather than have recourse %o
detention without any trial at al1l. The Government, on
the other hand, masintazined that a large part of the
public in Ireland would regard detention without trial,
if subject to the safeguards pr-~vided in the 1940 ict,
as a "less ~nerous methnd ~f dealing with the acthltles
of illegal ~rgenisations tkan by having resart tn couris
other than the ordinsry courts to which citizens are
normally brought'. To bring a spceial class of criminal
case inth a crurt composed of militery personnel would be
regarded by the publwc nf Ireland as a "very serious’step
indeed®, '

I am strongly aAf the opini~n that the trial of
criminal cases by special ¥ilitary Courts or Tribunals
sitting 1in secret and aprlying different rules of evidenece
from those applﬂcd in the ordinary oriminal courts is not a
procedurg which is demnstrably tn be preferred tn.the pro-
cedure »f detenti~n without trial subject t» safeguards.
N»t only is the trial and convicti-n of nersons by secret
militery tribunals a procedure which is itself open to serious
cbjectinn under the Convention on grounds of principle, but
it is also a procedure that in numerous cases may result in -
the convictinn of vars-ns ~n charges »f the utmost gravity -
entailing the most serinus consequences. If, therefore, the .
only-cholce kbefore the Government »I the Republic had been '
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the . procedure »f trial by secret military tribunals or the
procedure »f detention without trial SubJECt to safeguards,
I should myself unhesitatingly find that, in adopting the
latter, it had not gone beyond the 1egitimate margin of a
government's power »f zppreciatinon under Lrticle 15 of the
Conventione :

In Cﬂn31der1ng the third alternative, namcly, trial by
Spe01a1 Criminal Cnurts, it is necessary to pay close atten-
tion to the contents of the two Irish enactments, the Offences
Lgainst the State fct 1939, and the Offences fgainst the State
(fmendment) Act 1940. These iicts represent the special legi-
slative pr-vision made in advance by the Irish Parliament to
arm the Government with sufficient nowers to deal with emer-
gencies like that which existzd in July 1957, and of which
Ireland in her history had too nfften had experience.

Part II o[ the 1939 Let defines as specilfic offences
against the State such matlers as usurpation »f the fune-
tions of government, obstruction of government, interference
with niilitary or qthﬁr eninloyees of the State, printing,
publishing’and circulating 1ncr1m1nat1ng, treasonable or
seditisus dncuments, possessi-n of such documents, unautho-
rised military exerclises, administering unlawful naths, ctc.
Part III providcecs for a pnwer to declare unlawful any organisa-
tinn which engages in, promntes etc., the commission of
treason or nof any actlvity »f a treascnable nature, which
advocates the alteration of thc Constitution by force, ralses
ar maintaing etc. a military »r armed force without consti-
tionel suthority, which sngages in, promotes etec. the cormis-
sinn »f eny criminel ~fTence nr the obstructinon »f the adminis-~
tratinn of Justice etc, 2nd als» provides Ior the suppression
n{ such unlawful »~rganissti-ns andc for the punishment of
thnse c¢oncerned in them. It further prﬁv1des that pnossession
nf an incriminating document is prima facie pronl o membership
af an unlawful srganisatio-ne. Fart IV dezls with miscellaneous
matters such as tho prohibition of certein kinds »f public meet-
ings, searcn warrants In relation to ofTences under fthe Lct,
arrest and detentinn of suspcets, etc. The specific offences
created by Parts ITI-IV of the Lc¢t are nnt, of course, the only
offences with which persons engaged in l.R... activities may
be charged. In additinon, their zctivities may expose them to
charges under the law ~f freason and under the genceral criminal
law.

It is Part V »f the 1939 fct which empowers the Government
to set up Special Criminal Courts. 3ection 35 »f the fLct pro-
vides that "if and whenaver and so often a&s the Government is
satisfied that the ordinary cHurts are inadequate tn secure the
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effective administratio-n »f Justlce and the preservation of
public peace and arder", it is empowered tn bring ints Tforce
by proclamathn the SDGClal Criminal Courts machinery con-
tained in Part V. On issuing such a prneclamation, the Govern-
ment may schedule any particular classes or any particular
kinds nf nffences as scheduled offences to which the Special
Criminal Courts machinery is to apply. &t the same time 1t
may establish one or more Special Criminal Courts, each »f
which is t9 c¢»onsist »f n~t less than three judges. The judges
‘are "‘to be appninted, - 'and also to be removable at will, by the
Government, but they must pnssess the qualifications e1ther

nf a judge of the High Churt or Circuit Court »r of a jus-
tice of the District Court or »f a barrister of nnt less than
seven years! standing, »r an ~fficcer of the Defence Forces

‘hot below the rank »~f Commanddant. Every Special Criminal
Court is ton have power, in its absnlute discretinon, to appnint
the times and places nf its sittings and to contrenl i1ts own
procedure in gll respects. In regulating 1ts procedure it

has power o©n pr-ovide for the bringing »f persons beflore it

foar trial, the admlssi-n or exclusi-n of the public 2 or

from its 51ttings, the enforcement ~f the attendance of wit-
nesses, and the prﬁductlan nf documents. /ligain, a Spccial
Criminal Court is given the p~wer "In lieu »f »r in addition
tn maklng eny other »~rder in respect of a person, to require
such - -person tn enter intn a recongnisance before such Special
Criminal Court or before 2 justice of the District Court, in
such emount and with or without sureties as such Special
Criminal Court shall direct, to kccp the peace and be »f gnond
behavinur for such perind as that Court shall specify". It
whuld, theref- re, seen possible f~r a Special Criminal Court,
S the C“nVlCtlﬂn nf eny person I2r any offence, 1nclud1ng
such »ffences as "failing t» accrunt for their mavements"

t2 empley the preventive measure »f requiring the persons con-
cerncd tn enter into bonds t» be ~f good behaviour. Other
provisions Af Part V give the Lttorney-General wide powers t2
direct the removal »f cases. from the ordinary courts to a
Special Criminal Cnhurt and t~ do s» even in the case 2f a non-
scheduled offence on certifying that in the particular case
the »rdinary cnurts are in his opini~n inadequate to seccure
the effective administration ~f justice ang the preservatinn
nf public peace and nrder. They empower him to selcct the par-
ticular Specizl Criminal Court to which the case shall be sent.
It is alsn »f interest, having regard tn the general practice
of the I.R«.., tn refusc to recngnise the authority »f the
Courts, that an~ther provision of Part V specifically lays down
thet any such refusal shall be a contempt »f court and punish-

able asccordingly.

, The nbjecti-ns »f principle which attach to the use »f
Military Courts and Tribunaels dn n»nt, in my 2pininn, aprly
‘equally to the Special Criminal Courts. Under Part V of the
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Lict it would be open to the Government t» appoint tn these Courts
experienced judges and lawyers ~f unimpeachable reputation as a
guarantee of the judicial character of the tribunals. In addi-
tinn, two other provisions of Part V g~ a long way to meet some
nf the more serious »bjectinns felt tn the use of special courts
for criminal cases. The first is that the rules »f evidence ap~
plicable to the trial »of a pers-n on indictment in the Irish
Contral Criminal Court are t~ be applicable it~ every trial by
the Special Criminal Courts and that, subject to the provisinns
nf the fict, the practice_ and prncedure in that Court are, s» far
as practlcable, tn be applied in the Svecial Criminal Courts.
The second vrnvision - and it is a very impnrtznt mne - is thet
a person convicted by a Special Criminel Court rzy sopeal tn the
nrdinary Cnourt »f Criminal fppcal either by leave 2f the Specizl
Criminal Court or, if that 1s refused, by lszave ~f the Court of
Criminal iippeal itself.

‘The Government understandably observed that the very fact

that the Svecial Criminal Courts have t apply the »rdinary
rules ~f cvidence means that the same factsors -~ the intimidation
¥l w1tn sses and the reluctance of civil witnesses t» be abused
as -"informers" - which it c-nsiders t» rendcr the ardinary courts
ineffective t~ dez2l with I.R.L. activities might also ~perate in
the Speciel Criminal Cnurts. Whilc I appreciazte the force I
this ~bservatinn, the Government's evidence, gs I have explaincd
earlier, has not fully convinced me a2s t» the weight to be given
t~ these factors. Granted that in none of the 129 cases brought
in 1957 under the Offences /i.galnst the State [lct 1939, was oivi-
lian evidence availlable, the fact, however, rcmains that in n»
less than 109 cases c¢onvictions were sccured in- $he »rdinary
courts nn ~ne cherge nr an~ther under the Lict. It seems resson-
able t» suppnse that Special Criminal Courts, established in pur-
suance ~f a Government proclamation calling attention to the
gravity of the situation, w-0ld have takecn a s-mewhat more strin=
gent view »f the application »f the criminal law to I.R... acti-
thles, mek ng fall use I the legitimate presumptions and 2b-
vious 1nfercnc;s to be drawn from such incriminating facts as
unauthorised p“SSDSSl“n ~f military weapons and erloslvea, pos-
sessinn 2 T.Re. . dncuments, Hllful refusal »f suspected pers-ns
to .give any eccount nf themselves, recfusal to recongnise the au-
tterity. of the Court, etc., and dealing with convicted persons
with a s~mewhat greater firmness., It would also seem possible for
the Government t~ have strengthened the criminal law ageinst the
I.Rufie By some minnr amendmenti of or additions tn the Offences
Lgainst the State Lctse.

To my mind, theref»re, 1t is not establishsd that Special
Criminal Courts set up under Part V »f the 193G .ct could not have
been effective instruments for dealing with persons suspected »f
IT.Pwi.e activitiess This conclusion, however, only means that the
pnssibility »f the Special Criminal "Courts machinery having proved
an e¢ffective means »f dealing with T.Ral.. activities in 1957 can-
nnt, ~n the evidence, be altrgether excluded by the Commissione.
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T now turn to the means actually adopted by the

Government =--detention without trial under the Offences Against

‘the :Stete (amendment) 4ct 1950 A power to detain without

- trial was originally included in the 1939 4ct as Pa¥t VI but

in a form which was held by the Supremc Court to be unconsti=
tutional,” Part VI wes re-enacted in the 1940 Act in an
amended form which was held by the Supremc Court to be in
conformity - -with the Constitution. The power to detain without
trial, therefore, forns one of the two special pieces of
machinery expressly provided by the Irish Pariiament for

. dealing with activities 1ike those of the I.R.4ie. The terms
"in which Parliament gave this power to the Government are.

very:wides: "If and whenever and so often as the Government
makes and publishes a proclamation declaring that the powers
conferred by this Part of this Act are necessary to secure the
preservation 'of public peace and order and that it is cxzpcdiont
that -this Part of this Act shall come.into force immediately,
this Part of this act shall come into force forthwith"., On

the other hand, as a check upon the Government, the ict provided
that the procilemation could at any time be annulled by simple
regolution of tne lower House of the Irish Parliament. In the
present instance a proclamation introducing the powser to detain
without frial was made on 5th -July 1957, and to all appearances

-, was acquiesced in by the Irish Parliament. - :

.. Section L of the 1940 Act reads as follows: "Whenever

& Minister of State is of opinion that any particuler person

is engaged in activities which, in his opinion, are prejudicial
to the preservation of public prace and order or to the security
of the State, such Minister may by Warrant under his hand and
sealed with his official seal order the arrest and detention

of such person under this section'"., Other provisions empower

. 2 Minister of State to prescribe the place, and regulate the

conditions, of the detention. - It is well established in Iriéh,
as 1t is in English law, that language of the kind used in

- Section ., is effective to exclude the Minister's power of

detention from control by the ordinary courts. _ The courts,
as the Irish Suprems Court expressly hsld on Mr, Lawless's habeas
corpus application ix *he present case, aroc powerless to inguire

into the grounds upon which the Minister has. formed his. "opinion"

that a person "is engeged in activities prejudicial to the
preservation of public peace ectc," Nor does the person . |
detained have any righ% even to be informed as to what are
the grounds for the Minister'!s opinion. Taken by itself,
therefore, Section . ciearly amounts to a suppression of the
guarantees of liberty and security .of the personh established
in the Convention. . .
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- The ..ct, however, seeks to.provide a safeguard against
abuses or mistakes in the shape of a Detention Commission.
This Commission has to consist of threce perscns, one of whom
must -be an Officer in the Defence Forces and the other two
barristers or solicitors of not less than seven ‘yedrs! standing
or judges or ox-judges of one of the ordinary courts, The
three members of the Commission, who are appointed and removable
by the Government, are to be remuinerated in such manner as the
Minister of Finance determines. In the present instance the.
Govermment in fact appointed to the Commission two judges and an
Officer of the Defence Forces who had legal qualifications.
Every perscon detained under the Act is given the right to have
the continuation of his detention considered by the Detention -
Commission 2nd, on such an appolication being mado, the
Government is required with 21l convenient specd to refer the
matter to the Commissicn., The act then places a duty upon
the Cormission to inguire into the grounds of the detention and
to report thercon with all convenient spced to the Government,
£t the same time 1t places a duty upon the Minister of Justice
to furnish to the Cormission all such relevant infermation and
documents in the possession or procurement of the Government
as may be called for by the Commission, The i4ct leaves 1t to
the Cormission to settle 1ts own procedure and the Suprcme
Court has ruled in the present case that, as the Commission is
not a court but an administrative inguiry,. it is not bound to
disclose. to the applicaent the information and the documents
furnished by the Government. The Comrnission itself in the
present cass doubted whether it had the .power to administer an
oath. On the other hand, it allowed Mr. Lawless to tender
evidence and his Counsel to cross-examine 2 police witness,
Finelly, the ict cxpressly provides that, if the Commission
reports that nc reasonable grounds sxist Tfor ths continued
detention of the applicant, the Government rmust release him,

The Detention Commission, although it 1s not a court, is
not altogether outside the contrcl of the lsw., It was common
ground betwecen the Partics that, if the Commission refused or
neglected to carry out its functions under the ict, it could
be made to do sc by applying to the High Court for an order of
mandamus; and that, if 1t attempted to travel outside its
statutory powers, it could be prevented from doing so by applying
for an order of prohibvition. Hor weuld it secm to be lawfully”
possible for a2 man to be detained after the Commission had
reported thet nc recascnable grounds sxisted for continuing to
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detalin him., In all the circumstances it scems proper to
conclude that the right to apply to the Commissicn does provide
anyone, who has not given the authorities substantial cause
to suspect him of engaging in I,R,.., 2ctivities, a reasonable
possibility of a remedy and affords some safeguard against
error or abuse, It doés not necessarily follow that the
Government was Justified in introducing detention without
trial In the circumstances obtaining in Ireland in July 1957.
But it is certainly a point to be taken into account that
urider the 1940 Act the power to detein without trial was
accompanied by a substantial safeguard ageinst errors or
abuses, Furthermore, the 1940 Act required the Government
et least every six months to supply to each of the two

Houses of Parliament detailed returns of the person detained
under the Act, including particulars of those still detained,
those reported on by the Commission, those whose detentidn
the Commission considered to be no longer justifled,: those
released in consequence of the Commissioa's report and those
released by the Government without any report from the
Commission. In other words, both Houses of Parliament

were to be put in a position by the Govermment to enable

them to keep a wetchful eye on the Goverrment's use of the
power 'to detain without trial under the act,

In the present instance the Government itsell provided
another extra-legal safeguard which very mafterially
mitigated the application of ‘detention orders to persons
detained under the vroclamation of 5th July 1957. Immedlately
after the issue of that proclamation the Prime HMinister made a
public ammouncement to. the effect that the Government would
release anyone detained under the 19L0 ict, who g2ve an under-
taking to respect the Constituition snd the law and not to
engage in illegal activities. It is true that bthis arnmounce-
ment ha2d no legal basis and that in law it gave no legal right
- to persons detained under the Act entitling them to release
upon giving the requisite undertaking, Nevcertheless, in a
parliamentary democracy like the Republic of Ireland a
government stateméat of this ltind constitutes a definite
political. commitment to release persons willing o give the
undertaking. The serious charscter of the Covernmentts
cormitment is borne out by the svidence beforc the Commission
that immediately aflfter their arrcst persons detained under the
19,0 4Act were informed that they could obtain thelr release
by giving the undertaking. The applicent himselil was so.
informed on the same day &s his .arrcst. Some detained
persons, including the applicant, professed to find the
form of the required undertaking objecctionable because for
reasons of their own they were unwilling to undertake to
"uphold" or "respect" the Constitution of the iepublic,
The Government, however, did nct maintain a stiff atii tude
on the question of the form of undertaking but clffered =
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new form which merely involved an undertaking to observe the
law and to refrain from engeging in activities contrary to the
0ffences Against the State ict. The willingness of the
Government to compromise on the form of the undrrtaking,
without troubling whether the objections of the detained
persons werc recasonable or unreasonable, only serves to
confirm the scriousness with vhich it regarded its commit-
ment not to dectain persons who gave an undertaking as to
their futurec conduct. Cerbainly, tho scruples professed

by the Applicant in regard to the form of undertaking cannot
be regarded as diminishing in any material degree tho '
reality of the offer made by the Govermment to allow detained
persons to go frec on giving an undertaking as to their
future conduct,

Gencral Conclusion

The right to liberty and securit; of the person
guaranteed in article 5 1is a fundamental right and, without 1it,
many cf the cother rights. and Ireedoms can cithcr not be
enJOved at all or onlv in very restricted measure. For tnat
reason iArticles 5 and 6 contaln claborate provislons setting
out the cases in which and the conditions under which a Govern-
ment may lawfully deprive & person of his liberty and giving
to every person arrested and detaincd on suspicion of having
committed an offence certain minimum rights, Broadly, these
rights are: to be Informed promptly of the reasons for his
arrest and of any charge against him, to be brought promptly
before a judge =nd to be. tried within 2 reasonable time or
released pending trial, to be presumed innocent until proved
gullty and a number of other rights desizned to secure him
a fair trial, The procedure o detention without charge
and trisl under the 1940 ict denies to the person d-tained
all these essential rights and all thesc csaential gufrantces
against arbitrary or unjustified devrivation of llbcrty. In
principle, thersfore, detention under the 1910 Zet constitutes
a very ssrious departure from the provisions of thez Convention,

Cn the other hend, paragraph 2 of article 15 of the
Convention, which' 1lists 2 number of rights and {reedoms from
which it is forbidder to derogate even in time of public
emergency, does not include in that 1ist the rights and guarantees
contained in irticles 5 and 5. The acts of wviolence which
cause a public emergency menace the perscnal security ol other
members of the communit; and irticle 15, paragraph 2, has- = °
deliberately cuthorised the suspension of ths rights and
guarantees contﬂlped in 4rticles 5 end 6 during an ermergency,
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should this measure be necessary to mect the threat to the life
of the nation, In so doing, thosc who framed the Convention
had in mind that the Constitutions of many momber ccuntries

of the Council of Burope permit the temporary suspension even
of these fundamental rights and guarantees in time of grave
pubtlic emergocncy,

Accordingly, while any suspensilon of the rights and
freedoms in articles 5 and 6 must always be regarded with &
very Jealous eye, the Gommission has equally to bear in mind
that the Convention expressly contemplates that such an
extreme measure may be apprcpriate and necessary to deal
with a public emergency.

Earlier in this opinion I hawve indicated my doubts as
to whether I.R.i. activities could not have been dealt with
by a somewhat more vigecrous application of the criminal law,
These doubts relate ospeclally to the seven or elght months
preceding July 1957, when the pressure at which the criminal
law was applied to members. of the I,Nii. does not secem to have
corresponded with the incrcasing intensity of theilr activities
and the growing threat to the life of the nation. It does not
seem to me, however, that in applying Article 15, paragraph 2,
of the Convention the failure. of a2 State to use to the full
other possible mesans of dealing with 2 worsening situation at
an earlier stage should be "decisive in appreciating whether the
employment of a particulaf measure was justifiable when intro-
duced at a later stage to deal with a situation which has
become a "public emergency  threatening the life of the nation®,
In whatever way a threat to the life of the nation may have
developed, the Government is under a duty to its people to
deal with it. In my opinion, thereforo, while the Commission
rmust éettdinly examine the Government's previous hindling ol
the T lAe activity, it must primarily have regard bo the
exigencies of the situation and ths problems facing the
Governmént in selecting the measures to deal with it in July
1957 and in the months which followed. ’ '

"The Governmentt!s appreciation of the situation in
July, 1957,.as explained by the isttorney-~Géneral at the oral
hearing on 18th 4pril, was as follows, I,iehs groups had
started a campaign of violence in the neighbouring territory of
the Six Counties on 12th December, 1956, involving serious
16ss of life and destruction of property, At the seme time the
T,Reis intensificd their efforts to rccruit new active personnel
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prepared to undertake commando-type operations in the Six
Counties. . Indced despite the fact that members of the IsRéA.
were being charged before the ordinary courts with some Troquency
on such charges as could be brought dnd numbers of them had

been given prison sentences, the I.l.ii, had succeseded in
increasing the strength of their active persomnel by aboutb

thirty per cont, Furthermore those who had been imprisoned -
amounting to some 103 - had bchaved in prison as if they wers
members of 2 miTitary force and had given cvery indilcation of
resuming their azctivities afteor their release., By 2nd July 1957,
forty-onc of these men had already been released and all, except
two, of the remainder werc due for rclease during July. Mean-~
while a large pollce force with special equipment was being
maintained at considcrable ¢xpense along the border between the
epublic and the S8ix Ccunties, assistance also being ziven on
occasions by the wepublicts armecd forces, The border, howcver,
is about 270 miles in length and 1is crossed by about 150 roads
of onc kind or another and the difficulties of preventing
I.5i,4Ae raids by control measures were almost insurmountable,

If the acts of violence against pcrsons and property in the Six
Counties were continued and intensified, the Government was
apprehensive of two grave consequences, First, very serious
tension might develop be tweén the depublic and the United
Kingdom; secondly, the I,n,fi. activities might lead to acts

of retaliation by the Protastant majority in the 31x Countles
against the Cetholic minority who tend tc sympathias with the
idea of union with the liepublic, Moreover, it so happened

that for historical reasons ths period around the 12th July

was a period vhen violent clashes be tween the two c¢lements were
particularly to be rfeared,

It was in the 1light of that apprcciation of the general
situation and of the cccurrecnce on the night of 3rd- 4th July
of a serious incident in the Six- Counties territory, in which
one pelicemen had been killed and another wounded by TeReire
commendos, that the Government invoked its powers of detention
without urﬂel undzr the 19h0 ictand toolk immediate steps to
put the aciive clements ol the IT,.ileiie under restraint,

Clearly, the mecasure regquired by. the cxigencles of the
situation, as these appcared to the Government, wes one uwhich
would cperate swiltily ©To nminimisc the rislk of further
I.Rie acts of vioclancc in the Six Ccuntiss territory,.
Deotention of suspocts by exccutive order of a Minister of
State undcr the 1940 Act obviously met this requirement,
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‘THhe'question is, could the same be said of arrest and
prosecution before the Spe01al Criminel Courts? It is
possible, as I have prcv1ously indicated, that this vrocedure
mlght have been cffective to counter I,\.A act1v1tles,
~given sufficient time for it to operate. In my opinion,
however, in July 1957, the Government could reasonably
entertain doubts whether the Special Criminal Courts would
be effective to counter I.ReA, activities in time to prevent
its fears in wegaid Lo uhie tarsat to the 1life of the nation
from’ being reslised. The very fact that many of the
active ‘members of the I.,R-4L. had rccently been brought
.before the Court and been sentenced made it less easy to -
put them out of harm!s way in July by judicizl-action,

For they could not bs charged agsin with criminal offences
.on the same facts and persons who had just spent some weeks
or months in prison could scarcely be charged with “failing
to account for their movements".  .inother consideration
vhich was urged by the Ltiorncey-General scems to me tc have
a good dcal of weight.  I.R.i, activity within the Tepublic,
apart from occasional "thefts of arms and explcsives, was
confined %to cohspiraciecs, preparations end nlens, so that

it was not edsy to bring the judicial machinery to bear

upon the I.TA. cormandos until aftedr they:had been detecbed
in some overt act, The rccord ol I.h.li. incidents in the
Six Counties alsc shows that the I.R.,1. cormandos found
1ittle difficulty in reachlng their tergets despite the
heavy concen*ratlon of police and securlty forces on both
sides of the border,

Lecordingly. Lt scems to me Tthat there were clements
in. the situsztion in July 1957 which mizht reasonzoly lead
the .Government to think that the situstion 0371ea for the
lmmbdlate detention of I.R.As suspects.

"Prime facie, however, there was a cerbtain contradiction
between having roccourse to detention without trial as a
measure’ necessary for checking the violent acts of TsReda
desperadoes, who did not recognise the Govermment's esuthority,
and at the same time offering to set those samo men at
liberty instantanecusly on the feith merely of a written -
or even verbal - updertaklng to the Covernmont as to their
future conduct., = I the Covernment considered thet action’
of that kind would sufiice to deal with the emergency, it
may reasonably be asked whsther thosc men could not egually.
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have been dealt with by belng brought before a judge and gilven
the aiternative of cither centoring into a bond to be of
good behaviour or remaining in detention by order of the
Court -~ a procedure more consistent with the Convention,

" Under article 15 the CGovernment must show that detention
without trial was a mpasure "strictly required by the
exigencics of the situztion", not merely that politically
it was the most convenient method of dealing with the
situation, . _

28 T have said earlier, the information before the-
Commission indlcatos that there were special psychological
factors complicating the problem of dealing with IeHad,
activitics. These psychological factors have thelr roots
in & long history of activities in Ireland agaihst the Brifish
Government and the T.,R.i. groups to-day represent themselves
as continuing these activities in a different context. A%
any rzto, the ultimate objective of the I.R.a. Deling 2 naticnal
aspiration of the people of the Twpublic, the full use of the
resources of criminal law against the I,llesn. night have
produced . unhelpful rcactions from some sections.ofl ths commnity.
In & situation 1ike that in the Republic iIn 1957 a Government
has %o bear in mind the risk of making martyrs of the wrong-
doers. =~ Furthermorc, the elements of the people from whom
the I,Reie drew its members appear to have had a particularly
Tanatical and uncomprising mentality uniikely to be affected -
except adversely -~ by prison sentences. The operation of
these psychological factors is, I think, seén in the reactions
of the majority of the members of the ILeRed, to the Government's
offer to release them on giving an undertaking as to their
future conduct, i good many objected to being asked to "urhold"
or "respsct" the Irish Constituticn and, even vhen the formula
was altered to "respcet the lasw and refrain Trom activities

. contrary to the Offences sgoinst the State act" the great
majority préferrec to stay in detention rather than give the
undertalzing. The obstinate refusal of the debddinees to accept
the Government's offer of freedom on condition of giving an
undertaliing, for the breach of which therc wes no sanction
other than a new detention order, and the fact that only =2
small proportion of those vho gave undertakings afterwards
broke them, suggest that the Government!s understanding of the
psychological factors may have begen correct.

The vresent cese iz not one vhere enycnc coculd say that
the Government had recourse to detention without triel in order
to dispose of political opponents. On the contrary, it had
recoursce te this measure ageinst persons wiose general
objectives, thought not their methods, were the same as those
of the Government itself. It aimed the measurc against them
only because their activities threatened to embroll the nation
with another friendly country and te cause strife and loss of
lif'e and property in a neighbouring territory. Its purposes
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fore, open %o question,

were to save its own pcople and the neighbouring territory from
the threatened dangers and also to dischzrge its obligation under
international law not to allow its territory to be used as a base
for acts of violence against another territory. The power of
detention to vhich the Government had recourse was onc vwhich
Parliament in former days had cxpressly provided for use in dn’
emergeney resulting from activities such as those of the I Rele

A8 2 check upon the power of detention, the law gave to each
detained person an immediate right of appeal to a legally quali-
ficd administrative body empowered to examine into the grounds
for his dctention and to call upon the Government to releasc him,
Ls a further check, the Government was bound under that law %o
inform Parliament fully every six months as to its actual exercise
of its exceptional powers, XNorcover, so little did the Government
desire fto teep anyone in detention without trial that it promised
to release at once every person .detained under the 1940 act,
without any excepition whatever, who gave an undertcking as o his
future conduct. The good faith of the CGovernment in regard to

the oxercise of its power %o detaln without trial is not, there-

I recognisc to the full the importance of the high principle
that no man shall be, deprived of his liberty except after due
process of law, The arrest and detention of &2 man without due
brocess or law Touches not merely his security of person but his
dignity and standing as 2 member of the community. When, however,
2 public emergency actually exists and threstens the 1life of the
nation, the danger to the cormunity as a whole alters ths pecr-
spective -and 1t becomes a questlon of ge tting into their right
vroportions the evil of interference with the securlity and dignity
of the individuel and the threat to the psovle as a whole, In
the prosent case;, thers was on one side IT.R.i, activity causing
serious damage to. life, lirb and property in a neighbouring

friendly territory and cndengering the fubture peace and sccurity

of the Tepublic and cn the other there was a method of interfering
with the liberty of the individual under which no suspected
person need stay under arrest for one moment longer than he him-
self chose. It ‘1s true that a suspected person did notv have the

right to try and establish his innocsnce before a Court and that

is a right which is precious in o democratic soclevy. Bui, when

T consider the nature and extont.of the dangers to the cormmunity
involved in the continuance of the I.R.4. campaign of violence,

it does not scem to me that detention withcut trizl, in the parti-
cular form which it took in the present casc, was a measure alto=-
gether out of proportion to the threet to the Llife of the naticne.

Accordingly, although I have had greater hesitation about
some aspects of the casec, I now find myself in general agreement
with the ovinion of the majority of the Commission, Having regard
to 'the particular circumstanceg of the emorgency in July, 1957,
to the particuler form in which the Govermment introduced and
applied the measure of detention without trial and also to tho
Goverrmentls evident good faith in the matter, I do not consider
that it went beyond its legitimte margin of appreciation under
Article 15 when it addpted that measure to deal with the dangerous
activities of the TesReite ,
- ) /.
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107. OPINION COF kMr. SZRENSER

One of the mest dilficuli 2nd cclizate tasls of the
Commission is to evaluate the facts of the case with a view
to concluding whethcr or not the measures taken by the
government of Ireland remain within the limits of what is
‘Matrictly required by <he esxigencies of the situation®
under the terms of Art.15.

After tne lnterpretttlon given to that provision by
the Commission in the sase .176/56 it is beyond doubt bthat
the Sub-Cormission, an¢ subsequently the Corirission, are
entitled under the Convention to cvaluate the Tacts in the
light of that criterion, withecut beinz hound to accept the
evaluation made by the govermment concerned. Cn the other
hand, it hes always been z322spted by The Comnission, that
the govermment in qucstion will zenerally pe "in the best
positicn to decide what measures are necessary te cope
with .an emergency situation, and that 2 margin ol appre-
ciation-must therefore e le’t to the. government. The
task of the Sub-TJomiission, 2nd the r‘o*'*'nssion, is to
afiswer the questicn, wrether or not this wargin of appre-
ciation has been exceeded. ' :

Account rmust be taken not only of the megsures as

- they appear from the.relevant legad texts, but also of
the manner in which these nmezsurcs have been apnlied in

practicze, In appreciating the measures teken by the

~ govermment regard must also be had to the character of any:
‘alternative messure evailztle toc the govermment.

The detention of persons in other cirsumsvances than'
those envisagcd Dy irt. 5, paragreph 1, is 2 very severe
measurec a2nd should be striectiy scrutinised by the Com-

»
'

t

‘mission. Thne wcre fzci thit 2 person is considered to be
dangerous to the pudli:c ordsar ﬂnﬁ safety cannot justifly
2 restriction o2f his nerconz Zberty 1T ne nannot be :on-
vi:ted ¢of zontravening the laus ol the couniry, On the
othey "handé, it 1is 2 watier of course thet if & person
after propeT Judvﬂ111 oroszeedings has been sonvicted of ran
offencaz axainst the laws of the countr* =e wust suffer sue
pénaltics as the l2i provices ~he difficulty arises in
circunstances wherc the nornz foning of the courts is
rendered imnossible end the maintenance of publiz order and
safety would therefore be endanczerad, if other rnieasures
sould not be resorted to. ' :
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The Irish Government contends thet in oages such as. the
onc in which Lawlecss has been involved the normel functioning
of the courts of justicc hes been rendered impossible.
Instances of the killing of a witncess and the intimidotion of
o judge haeve becen invoked, and enother incident to which
rcforence has been made, pointcd to tho possibility of two
witnesses hoving boen intimidated., ilthough thcsc instanccsd
2rc not very numerous, and not oll.of .them of rccent date,
eccount should also -bc taken of the goncrel elimats in which
judicial proccedings in such cascs arc likely to take place.
It scems to bc a fact that the I.R.:. o2nd porsons associc ted
with it and with rcloted orgenisotions, cnjoy a cortain letont
or menifcst sympathy in wide scetions of the Irish population,
The cuthoritics whosc tc8R it is to put an cnd to illogal
activities by thcsc orgenisations ond persons arc in a
porticulerly difficult position beeouse the gencral public is
rcluctantc to give informotion to the policc obout such
activitics., It is ¢ general cxperisawe in most countrics that
whoenever the population rcfuses tc collaborete with the polico
in the struggle against crime, the task of tho poliec is
rendered cxtremely difficult, with the rosult that sufficicent
evidence for the conviction of law-brcakcrs ccnnot be procurcd.
In this conncction, it is significocnt to observe thot in the
few cascs whore persons hove beon convietad of offcnces related
to I.R.s. activitics, the conviction has bcen assurcd only on
basis of testimony given by the police. 2

In assossing the facts as they eppear to me I conclude
that the Irish Government hos remaincd within its morgin of
apprcciation in finding thet the operetion of normal judicial
prococdings has been rendercd incff:ctive in cescs like thet
of Lawlcss,

The question then ariscs whether the Irish Government
coculd resort to altcrnoative measurcs which, on thce onc hend,
would be eoffective and; on the othcr hoend, would bec less
objcetlonavlis than the dotention of persons without ftrioal.

Ciic mecasure which might bo considcred would bo the.
getting up of Spgeial Crinmincl Courts undcr Port V of the
Cffenccs ageinst the Statc Act, 1939. 4As to this possibility,
it must be kept in mind that undsr scetion 39, paragravh L of
that Act, such courts shall bc bound by the semc rulcs of
evidence es thc Ccntrel Criminal Court., They could thercfore
hardly be considercd to b¢ an adeguotc altcornative, sincce
they would not ovorcemc the diffieulty of assuring the con-
viction of pcrsons who might rcasonably be believed to have
ongagod in 1llcocgel activitics, but agocinst vhom sufficicnt
cvidence could not bc procurcd. On the other hand, 1t rmust
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be borne in mind that such Spccicl Criminal Courts, cven it
adeguate, would not be an cntircly unobjcctioncble alicrnative.
It follows from scection 39, paragranh 2, that cach mcmbecr of

a Speecial Criminel Court sholl be avpointed, and bec romovable
at will, by thc.Government, Conscgucntly, membcers of such a
Court would not cnjoy thc usuel judieizl indecpendenece, and the
trial beforo sueh a Court could not bc considcred as offcring
the usual guarontces ageinst a miscarricge of justicc.

An cfficicnt a2lternotive would, undoubtcdly, bec the sotting
up of Militery Tribunals to try such cascs, sincc theso
Tribunzls weould nct be bound by the ordincry rulis of cvidencc,
This mcasure, howecver, would bc porticularly cbjcetionablc.,

A trial which doos not include thc usucl safcguords againsc
the conviction of innoeint persons, end which mey rcsult in
the most scvere punishment, including deoth veonalty, may
cndangor the most clomentary cnd prccious human right€; tho
right to 1ifc, 2nd should not bc sccopted as ¢ pcrmissible
mcasurce under art., 15 as long ¢s any lcss oppressive mcasurc
is avoilablc, The detention of persons without trial, cven
if emounting to tho tomporary supvression of wnersontl. liberty,
hos not the scme scvere and irrcvoccblc character ¢s 2 cone-
-viction by a tilitary Tribuncl. In my odinion, .the Irish
Government has rightly rcefrainced from rcsorting to the cstob-
lishment of Military Tribuncols,

In 2sscssing the dctontion without trisl under Part VI of
the O0ffenccs ogainst the State Let, 1939, cccount should be
taken of the procedurcs institutcd by thoet Part of the Act,
and clso of thce administrative nroctice in motters ol inlcrne
ment undcr  this act.

The Diotention Commission sct up undcr scetlon 59, as
anmiended by the Act of 19L¢C, is not a court of justicc cnd
docs not enjoy thc usual judicicl indcoondcnec. Its composi~
tion is sucen, howcver, that two of its tarce mcmbers have
lecgal training and judicial cxporicncc., TIis findings in
favour of the dctainzd arc binding upon the Governmontg,
scetion 8, paragraph 3 (d) of the 1900 ict, providing thot
if no rcasonablc grounds cxist for the continucd dectention
of such o pcrson, hc sholl, with all convenicnt spced, be
relcascd., Although Tor short of o judiceizl rowmeody, recoursc
to the Cormnission must ther:forc bec ceonsidered as a certdn
szfoguard against abusc of the powcrs conferrcd upon the
Governmont by the Act,

c/-
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Furtherm-ore, it is important t» nnte the practice »f re-
leasing.a detained persnn upon giving an undertaking ©t» res-
pect the Constitution and the law, end not to engage in unlaw-
ful activities, -Immediately after the special powers »f de-
tentinn were brought int» nperatisn in 1957, the Prime Mini-

ster announced that this.practice whuld be adnpted., Lawless

was. informed, 'mmediately after his arrest, that he would be
released upon giving such an undertaking abﬂut his future con-
duct, and his refusal t» sign the wording first submitted to
him explains the fact that he was retained in cust~dy. His
subsequent release was ordered after he had given a verbal
undertaking of a s-mewhat modified whrding. The detentinn inf
persnns, as practised by the Irish Government under the 0Of~-
fences Lgainst the State Let has therefore very little resemb-
lance with those nppressive vinlations of pers-nal liberty,
which are lm~wn elsewhere,

Taking account ~f these varinug factnrs, I reach the con-
clusinn that the Irish Government has nnt gnone beyond its mar-
gin »f appreciati-n under irt. 15 in adnepting the measure »f
detenti~-n withnut trlal under the special circumstances »b-
talnlng in Ireland.

108, OPINION OF Mii. BERG, PETRZN, CROSBIE and SK.RPHEDINHSON

MM. Berg, Petren, Crosbie and Skarphedinmson were of the
same opinion as lir, SArensen (scc para-enoh 107 above) .

109. OPINION OL Mea FLBPR-

I suppﬂrt Mr. Sgrensen's opinion, but I should like t»
place more empnasls ~n ~ne print which secms t» me all-lmportant,
namely the manner in which detention withnout trial was in fact

agplied.

In this connection it must first »f all be pninted »ut
that the existence nf a public emergency threatening the 1ife .
nf the nation aut-matically gives the State the right »f dero-
gation for .which irticle 15 provides; it thus follows that once
the Commissinn, in :the present case, has found that such an
emergency existed, it shnuld recognisc that the Resp~-ndent State
has the rlght tn» walve Lrticles 5 and 6 of the Convention.

There has been rmuch insistence nn the fundamental natqre
»f the rights protectced by these hrticles. Be thet as it may,
Lrticles 5 and 6 are nnt among thnse which, under JLrticle 15
paragraph 2, may not be waived. They are, indeed, among the
first t~ be affected in a country where the life of the natinn
igs threatened. Since the Irish Government had the right &t~
dernﬁate from irticles 5 and 6, the qucstion whether it exceeded
the "extent strictly requlroo by the exigencies ~f the situa-
tion" means ~nly how far it in fact exercised its right t-
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derogate from Lrticles 5 and 6. The problem is therefore ~ne
nf degree, unlike such guestions as determining.the existence. .
ol an emergency, which are qualitative problems.

This being s~, attention should be drawm to the extreme
mnderation employed by the Irish Government in the present
instance.

Firstly, detention without trial was not erbitrarily
qrdered by the c-mpetent Mlnlster, but in the light »f very.
grave suspiclons arising from the pnlice 1pvest1gatlﬁn.

-Furthermore, the nrisoncr enjoys the right of appeal
against an administrative decisinon by a pnlice ¢nurt £ a
Comuissi~n c¢c~mpnsed &0 two magistratcs and an army nfficer who
has had a lcgal training. Recourse to that Cnmmisciﬁn is nnt,
thcrchrc, s» very "far short of a judicial remedy" as lir.
Sgrcnson scems £ belicves

In eddition, thec practicc of detention was subjcct to con-
trol by tkhz Iriszh Parlizment.

Lastly, the Government went so far as t» accept a mere
declaration of 1nyalty by thc detaince urton which he was im-

mecalately rclcased,

It is c¢clear that the Governmcnt accused nf vinlating
the Convention has waived Lrticles 5 and 6 o7 thz Convention
with such mnderation and guerantecs that we arc a long way
from detention-without trial (Schutzhaft), practiscd under dice
tatorships. Briefly, we are faced with a partial derogation
fr~m guaranteces provided {or under the Convention to prnicct
the frecd-m ~f the individusl, & derngation which is further
mitigaeted by effective supplementary gusrantces.

IHorenver, the defendant Covernment was conironted in July
1958 with so 5raJm a situation that, in order to discharge its
responsibility, espccially in regard t» the United Kingdom, it
considered 1t neccessary-to resort tr a measure appropriate o
the scri~usness ~f tshe situstion, That measurc having, conse-.
quently, tn be bnth cffective and speedy, thc Government decided
that, 1n ‘the circumstances, immediate detention without trial
met the casc and that bath the Special Criminzl Crurts and HMili-
tary Tribunals werce inz deguate, for reasons given by that Govern-
rnente

Conseguently, in the case in point, the Commission could
nnt repr-oach the Republic »f Ireland, elone responsible Tor
averting the emergency and alone in a2 position tn judge all the"
espects ~f The situation, far having committed the exceedingly
grave act ~7 vinlating the fundamentsl rights »f individual
freedoms There was nn manifest abuss, culpable negligence or
irresponsibility »n its part; on the contrary, it availed it-
self »f the right provided under /lriicle 15 with a moderation
wnrthy »f the demneratic Statc 1t is.
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110, OPLVION OF 11, ET.TST-\T;-II...-"JES _

The detontlon of persons without trial, in defiance of
Articles 5 andé 6 of the Convention, is an ex ttremely scerious
measure since it 1nfr1néeu that personal freedom on which
the exercise of a number of other rights and frecedoms depends.
Any deviation authorised by the Convention must conform to one
of the derogatory clauses therein, and very detailed provisions
are laid down in this reganrd.- An" such clause, since it gravely
impairs one of the most Lundamentql human rights, must be
strictly interpreted. Incidentally, the wording of Article 15
gives added force to this 2argument, since it states that
during a "public emzrgency threatening the life of the nation",
any measures in derogation shall be taken only to tho oxtons
strictly required by the exipencics of the situation at the
time. '

It must, in the nature of things, be left to the Contrac-
ting State concerned to aporeciate the strictly exceptional
character of measures derogating from its obligations under the
Convention. But this cennot mean that its own view of the mat-
ter shall prevaill over thsif of the Commission; the latter is
entitled to draw its own conclusion by comparing the actual
q1tuat10n with the express stipulation ai Article 15 as to ths

"extent strictly required" - in itself z patent limitation of
~the rizht to derogate»[ To oontond the opposit le@s that the
stances calling for such . measure, would be tantamount to
maklng a2 dead letter of th= ¢xplicit limitation in Arulcle 15
("extent strictly required").

whilSt the Government, then,naturally has power cf appre-
ciation at the time when & particular measure is taken, its
assessment is lizble to be challenzed by the Commission if an
appeal 1s lodged. Ofherwise, the Commission's power, as con-
ferred By the Convention would be stultified. Hence any mea-
sures taken pursuant to Lrticle 15 cannot be helid a_pricri to
be either regular or irregulear, since it is for the Commission
to consider whether they conform with the Convention. The
Commissionts investigation of the present case must be meticu-
lous, for detenticn without charze and without trial under the
"Offences .against the State (Amendment).Act 940" is one of the
most serious.violations. of the Convention, which undertakes to
guarantee the incividval ageinst arbitrary governmental inter-
ference with his personal liberty, his rights, including those
of being informed promptly of the nature and cause of any
accusatiocn .against him, o7 being presumed innocent, of bheing
immedilately orought before a judiciel body andé of being tried
w1th1n a reasonable time or relcesed pending trial.
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It follows tnat examinatiocn by the Commission of the
reasons adduced by the State to Jjustify derogation from the
Convention tnrough application of Article 15 must take into
account on the one hand the fundamental importance cf the
rights guaranteed by Articles 5 and 6 and, on the other, the
wholely exceptional character of the conditions which the Conven-
tion requires shall exist before there can be any suspension of
one of these fundamental rights.

In the light of these factors I bave no difficulty in
agreeing with the preliminary remarks made by Mr. Waldock in
nis opinion, which is contrary to mine, althougn I cannot
accept his conclusion, suotle as it is. In the first place
T agree with him, for example, when he says {page 12l of the
Sub-Commission's Report) that the activities of the I.R.A.
"did not cause any major upheaval in the internal life of the
community or major dislocation in the working of the normal
processes of law and order", and I also agree that the sub-
mission of Counsel for the Applicant, to the effect that the
ordinary courts continued to operate without any interruption
(page 125) has not been disputed by the Government. Thirdly,
with regard to the difficulty of obtaining civilian evidence
against members of the I.R.A., I agree with Mr. Waldock, who
does not think (page 1267 that the statistics put forward by
the defendant Government lead to any precise inference in regard
to the unwillingness of members of the public to testify against
the I.R.A.

I also snare his view (page 126) concerning the case of
Geraghty and Chrystle, since that "example of possible or
probable intimidation of witnesses and the one other example
mentianed by the Minister of Justice in a speech on 6th
November 1957, would scarcely suffice fto establish that it was
not feasible to deal with I.R.A. activities through the ordi-
nary. application of the criminal law."

. Neitner do I hesitate to agree with his conclusion as to
this point, when he says "I do not find that the Commission is
confronted in the present case with clear proof of the inade-
quacy of the ordinary processes of law and order to meet tre
needs- of the emergency". I could alsc subscribe to his conse-
quent deduction that there wers elements in the situation in
July 1957, upon the basis of which the Government mignt properly
arrive at an appreciation that the application of the c¢criminal
law through the ordinary courts was not an adeguate instrument
for dealing with the particular threat which the I.R.4. activi-
fies constituted at that date. And assuming that there was a
need fo resort to methods other than the application of the
criminal law through the ordinary courts, I agree with Mr.
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Waldock, again that the trial of =riminal cases by military
courts is not a2 suitable method (see pa=e 128). s for the
special courts contemplated in the Offences Against the State
Act 1939, T consider that that wmashinery might have been promptly
and firmly applied as could have been done without difficulty,
even, if necessary, by making some.minor amendments to the law,
as mentioned in:Mr. Welcdock!s opinion (pp.130-131). - That, too
would have allowed of an cffcative repression of the I.R.A.
activities without recourse +to imprisonment without trial.

But I -do mot feel atle to support a view which is based
essentilally on certain . psychological and - political aspects of
the present case, in ths attempt to deny that the machinery of
the special oriminal. courts was unsuitable and did not meet - the
requirements. of the situation.. I take the view that that very
machinery, for-which +the Irish law makes explieit provision,
justifies the ~onclusion that imprisonment without trial was a
measure that went far bevond the "extent strictily reauired by
the exigencies of the situation," and was therefore incompatible
with the terms of Artiele 15 of the Conventicn.

I thus come to the szme conclusion as Mr.Slisterhenn,while
supporting most-of his arguments.: - But, taking my stand-chiefly
on the system of the special sriminal courts, I feel impelled to

'_put_forward the following observations:

If the fdefendant Government thought that certain actlons
should be removed [rom the jurisciction of the ordinary Courts,
it could so remove them by applying existing legislation, the
"Offences against the State 4ict,1939", whose aim is precisely
to empower the Government to "make provision in relation to ac-
tions or conduzt:caleculeted o undermine public order and the
authority of the 3tete", and for that purpose to confer upon it,
over and above the power to regulate ané¢ control the formation
of associations and declare some of them illegal (1939 /fict,Part
IIT, Articles 18 to 25), the right to establish one or more
Specidl friminal Courts (irticle 38) and to determine their
constitution, competence and procedure (Part V, Articles 35 to 53).

 There is no need for anv abstract pronouncement that the

‘operation of such Specizl Tourts is or.is not in accordance with

the Convention, since we arce -herz dealing with a case where

"ex ‘hypothesi a derogetion I'rom the Convention is to be examined

Tor conformity with the proviso of "the extent strictly required",
pursuant to Article 15. Aandé from this angle it remains true, I
think, that-the institutlon of Spzzial Criminal Courts, whieh 1s
a lesser restriztion on frecdom than detention Wwithout trial, is
in any event better adjustad to the Tactual situvation facing the
Government. The judlges in suzh Courte, a2lthough appointed and
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capable of dismissal by the Governmecnt, should (1) be not less

than three in number (ifrtiecle L1, pars, 2), (2) be judges of the
Irish High Court or Circuit Court, or Justices of the District
Courts, or berristers or solicitors of not -less than 7 years
stending, or officsrs of the Dcfencé Forces not below the rank

of commandant (iArticle 39, para, 3). In addition, slthough ecach
Special Court iIs entitled to have control over its own proccdurs,
it may decide to cxclude thc public from its sittings (idrticlc L1,
para, 1) and is cripowercd to administer oaths Lo witnesscs {(Airtie
cle U3), It may also direcct a guilby party to entcr into 2 recog-
nisence tc "keecp the peace and be of good bechaviour" and mey admit
him to »alls ~ Other forms of vroccdurc arc also opcn to the Special
Crimingl Courts, so that the srsicm provides the desircd flexibil-
ivy and is adaptaeblc to prectical rcguirements, In thc opposite
direction, indeed, its adaptedbility goes so far as to include tne
important indication given in (rticle L1, pera, L, which rozds:

"Subject to the provisions of this i¢t, the prectice
and procedure appliceble to ths trial of a person on
indictment in the Central Zriminel Court shall so far

as practiceble, cpply to the trial of a pcrson by a
Speccial Criminal Court, cnd the rules of evidence ap-
pliceble upon such trizl in ths Contrel Criminel Court
shall apply te cvery trizl by & Spceial Criminal Court."

i whole range of possibilitics is thus oven to ths Coverne
ment and to thc Spcelal Courts; &1lbeit they may not go 2s lar
as- to detain 2 person without trial, from the standpoint of
the Judicial protection of humén freedom, which is a corncr-
stone of the Convention (irticlcs 5 and 6), we should meniion
in zddition to ths aforementionsd .riicls 51 of the 1939 ..ct,
article Llj, under vhich a pcrson convicted oy a Spceial Crimi-~
nal Court may, clther by authorisaotion of tha: Court, or in
case of refusal, by azuthorisation of the Court of Criminal
sppeal (the ordinary Court), c2opeal to the latter from such cone
viction, Furthe morec, lez2ving the procedural field So cnier thot
of actions which =mey render t... offendcr liable to the speciczl
provisions constituted by the 1933 .c¢t, vic cbscrve that cvery con-
ceivable activity which might bc zngszed in by eny person sceking
to furthcr the cims of the T.R.:i, 18 nrovided for and declcored
illegal by the cleuses of Parts IT, IIT and IV of ths fLct, Lezst
but not least, it is envisaged that the Lct shall be brousht into
force by & Government proclemation in zrcecisely thosc cascs
vhere "the Government is satisficd that thc ordinary Courbs zrc
inadequate to secure the effecctive administration of Justice™
(srticlec 35, pzra, 23 the sams cxuression oceurs in artiele 36,
para, 13 cf, the conversc in .rticle 3%, pera, lj, stating that
the 1939 sct shell cease to be in force: "if at any time walle
this Part of this ..ct is in forcc the Covernment is satizficd thet
the cordinzry Courts 2rc adequeatc to secure the effective adniris-
tration of justice eee')e SR
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There is yet more: the .ittorney-General is empowered to
refer ‘casesg tried by an ordinary Court to a Special Court of
hls choice, even for offences not mentioned in the Proclamation
(non~8cheduled offences), -such power being limited only by the
condition thaet the Attorney~General shall certify in writing
that in a8 particuk r case the ordinsry Courts are "inadequate
to sccure the effective aduinistration of justicc and the -
presecrvation of public peace and corder". (LHrticle L6 ot seqg,.).

There 1s thus no need for me to labour the point, Thse
Irish legislator has himsclf expressly provided for cascs where
the ordinary Courts are, for onc rcason or another, considered
ineffeetual; he has done so by enabling the Govermment to set
up Special Courts whose greater efficiency and flcexibility.
(sce above) make it unnecessary for the Governmont to impose
detention without trial, under the terms of the 1940 .ict

“emending. the .ict of 1939 during 2 period of world WA

I therefore believe it to bc unnecessary to express any
gbstract opinion, i.e. independently of Article 15, on the
conformity or otherwise of the Speciel. Courts with the Conven-
tlon, 11 that the Commission necds to decide in the present
cage is whether detention without trial, as a derogation from
the Convention, is or is not more closely.in line than the
Special Courts with the spccific fundamental condition of the
"extent strictly reguirecd by the exigencies of the situation'

- provided for in .irticle 15, In our view the Irish ict of

1939 effectively msets the situstion invoked by the Govermment
in the prescnt case and thus proves convincingly that deten-
tion without trizl is not "strictly requircd by the exigencies
of the situation", '

. The defendant Governmment!s objection to this, in my opinion,
well~founded conclusion, is thet the fact represcnted by the
intimidation of witnesses, vhecthor direct or indirsct, from
fear of being regerded as informsrs, would not be dispellcd
before Specisl Criminel Courts aprlying the ordinary rules of
evidence; moreover, such Courits would bc undésiréble Tor
psychologlccl rcasons, sincc in the face of I,Rei. 2ctivities
directed at the fulfilment of a national aspiration, they would
encounter opposition from o section of the public and would
result in penalties which, far from hoving a salutory effect on
the I,Res, fanztics, would malz martyrs of the culprits,

Such objections are hardly declisive. The first will not
stand up to cxeminatlon in the sense invoked by the Governrment,
nemely that as a result of the intimidation of witness, or
judges, 1t was not easy tc secure convictions, In 1957, how=-
ever out of 129 cases crour.t before tie Courts under the 1939
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sct, there werc convictions in 108, ind even 1f the cobjsction
were sound, it would bec invalideted by the fact that Several
clauses in Part V of the 1972 ..ct on the composition and pro-
cedure of the Special Courts (see above) would make it possible
to eliminate the Intimidation facter, if any, and in the last
resort they cculd have been amended in the direction of still
more simplified procedure or a strengthening of the laws aimed
-at repressing I,.A activities. '

In the cezsc of Chrystlc and CGeraghty, invoked by the Irish
Government for the criticel vperiod of Mr, Lawless'!s iInternment
to support the "intimidation of witness" argument, the cvidence
supplied does not conclusively show that this affzir can be
legitirmntoly - ¢ited in corroboration, Indeed, even Iif it could,
the exarple weuld not suffice to show that the ordinary processcs
of criminal law were incapeblc of repressing I,%,h. activities,

Secondly, the 2lleged psychological and peoliticel factors
leading the CGovernment to choosc detention without trial rather
than the institution of Specicl Courts under the 1936 .ct can-
not, in my view, whatever thc Importonce of those faclors in the
sphere 'of governmental toetics, desSrect from the fundamental
character of the rigat not to be deprived of one's
froodon witkout trial, So Important is this right that the
danger must be serious indeed before there can be any suspension
of* it under the Convention, i.c. without exceeding the "sxtent
strictly requircd by the exigencics of the situvation" (irticle
15). The Government would be free tc choose be tween seiiing
up Specilal Courts end ordering detvention without triel if the
Zuropean Convention did not exist and 4id not oblige it to
respect LZrticles 5 and 6, andf in the even:t of any derogation,
te abide by The condition of "the extent strictly requiredl.

It should bz noted that the detolnse has no right to in-

‘quire into the grcunds on which the Minister Yis of cpinion!

Offences against the State (smsndment) fct, 1940, irticle It)
that he has been "engaged in zctivities which are prejudicial to
the preservatlion of public peace and order or to the sccurity
of the State", Mercover, no 2ppe2l cen lie against a Ministcrial
order for arrcst and detention under the 1940 set, since the
ordinary Courts have no power to investigate the said grounds,
and the "Commission for ingquiring into detentions! set up for
this purpose under -rticle & of the 1940 ict is not a Court,
Despite the desire to aveild any abuse of the priscnerts right tc
appeal to the Commission, and the Covernmenils obligation To
release him il the Cormission finds no rcascnable zrounds for
his detention, this administrative body offers the .prisoncr no
judiclal guarantzes, since he hes no right to be informed of
the documentery and cther evidence submittsd by the Covernmment
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to the oommission. The latter's composition and its freedom
to determinz its own proccdurec are far from providing an
effective . guarantee, as the prisoner will not cease to be de-
tained without trial unless the eommission finds (in the
nature of things. an unlikely contingency) that thore are no
reasonable grounds "for detention"/I9L0 ict, ~rticle 8, (3)
(d) / - the underlinIng 1s ocurs = which is by no means synonye-
gous with reasonable grounds for conviction. -

Consequencly, the system of detention without trial as
established by the 1940 ict docs not. seem to us, in view of
its rigorous character, to be in line with the r.'e:-:‘c,ent
strictly requiréd" by the exigencies of the situation in
Ireland in 1957. ' :

‘We would point out thet the Government!s decision of
5th July 1957 to bring into force a system of detention
without triel under the 1940 Lct was prompted by. the incident
which oceurred during the night of 3rd/Lth July, in which a
police officer was killed and anothser wounded, That, however,
is not a2 siturtion within the meaning of the Convention, since
prior to thet night the pesition does nct appear to have Dbeen
alarming «~ on 2nd July, 41 of the 103 dctaineces had been set
free.and the releasec of all but 2 of the others was planncd '
for. 'the same¢ month. The situation subsequently beceme cpopreccila-
bly calmér, although the power to deteln without trial remained
in forcc. The "situation” surrounding the criticel period in
the present czsé scems to have been a permanent state of
limited gravity, which had become chronic without any eerious
likelihood that 1t would devslop into a disturbance of the
public peace. In any case 1t showed no signs of becoming so
serious as to Justify detention without trisl which according
to the Govermment's explanation, was an sdministrative measure
of a preventive ch¢racter, vhereas deprivatioan of liberty with-
out trial is a drestic a2ction going far beyond the "extent
strictly required™ by the situation. ' '

The defendant Government mentions the difficulty of
promptly repressing . I.R.::. activities because they were directed
neither against the Government nor sgazinst objectives on Irish
‘territory ~ and this is 2 pointer of the e2bsénce of any emer-
gency threatening the ife of the nation /cf. our opinion on
this Question in paragraph 92 above_/'— but consisted of con-
spiracies hatched on thet territory, thc preperation of plens,
etc. thus making it impossible for judicial proccedings- to be
instituted. True; this is 2 pcculier feature, but 1t could:
have been met by preventive measures other than detention with-
out trial, Tor excmple by increcesing the minimum penalties for
such offences 25 the possession of arms, cxplosives, documents,
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etc., bj greater stfiﬁgeﬁcy in the sifting of evidence, and above
all by the institution of the Special Criminzl Courts provided
for in the Offenccs against the State :ict, 1939,

I therefore conclude that, even 1f it is agreed that ‘the

-ordinary Courts were not effectual enough to meet the 1957

situe tion, the establishment of Special Courts pursuant to

Part V of the Offenccs against the State ict 1939, would have
enabled thc Government to prosecute militant members of the
LeResis 2nd, in the words of the .act itself, to provide for
their punishment, "The prescrvation of public "peace and

order" could thus have been assured by an "effoctive 2dminis-
tration of justice" both at the time of the Proclamation of

5th July 1957 and during the following period when the situation
noticeably improved, :

In expressing my opinion, I am not forgetting the good
faith of the Irish Government, par:iicularly as regards its
desirc to maintein good relations wi%h Great Britain, That,
howsver, 1s an aspect which is linked with political difficul-
ties: 1t can have no decisive Influence on the legel aspect,
nemely thc concordance required by the Convention between the
seriousness-of the emergency threatening the life of the Irish
nation and the stringency of the mecasures tsken. What 'is here
at dissue is the interpretation of the conditions laid down in
the Convention to Justify any dcrogetion from the Tundamental
right to personzl freedom,’ :

The good Intentions of the defendant Covernment which in
the context ol publiec and political order within the country,
allegedly reflect 1ts bone Tides, can hardly be rcgarded as
fulfilliing the criterion ol the 'extent strictly regquired" as
laid down in irticle 15, for thc notion of bona fides, or con-
verscly, cf guilt, has no beering on the present case once we
admit thn¢ hypothesis that the letter involves an emergency wWithin
the meaning of ..rticls 15, since that .irticle deals only with
the principle of proporti~n. In asscssing the oronortisn beitween
the measures adnpted and thc extent of the cmersoney ig 2 given

“instance, we not only have to take into account th:z general prin-

ciple, as has been pointed out by several members; we must £liso
bear in mind the very explicit instructions conveyed by .riicle
15, where the Convention clecrly confines the measures Ho. be
adopted to "tie eztent strictly required," thus making a specific
and precisec epplication of - the principic eof pr-n~ortion.

It is to this strict proporiisn botwesn tc measurds talion by
a Government in & spocific cusc and the cxtent of the emergencT
constl tuted by & specific situation thet _irticle 15 of our
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- Convention essentially rclates, and that proportisn must be
ob jectively determined when supcrvision is exercised by the
bodies established by the Convention for that purpose,

111, OPINION OF M, SUSTERHENN

The Irish Govermment, by a Proclamation of 5th July 1957,
published in the Irish Official Gazette on 8th July 1957,
brought into force the Offences against the State ict of 1939
and the Amendment Act of 1940, thercby introducing detention
without trial, The Cormission has already found that deten-
tion without trial is, in principle, at veriance with irticles
5 and 6 of the Convention., Derogation from hrticles 5 or 6 is
permissible only in time of emergency threatening the 1life of
the nation, and the derogatory wmecasures must not go beyond the
extent strictly requirecd by the exigencies of the situetion.

If, contrary to my opinion expressed in paragraph 93 above,
it is admitted that there existed 2 public emergency threcaten-
-ing the 1ife of the nation, the appreciation of the necessity
of the measures taken to meet +the danger derends essentially on
the seriousness of the threat, Very drastic measures are
necessary and expedient when the thrcaet is very grave, but not
when-it is less so. The severity of the countcr-measurcs must
be proportionate to the gravity of the threat,

Even if it is accepted that therec wes an existence of a
public emergency threatening the 1life of the netion, 1t is
only in this case, an emergency of no particular gravity, which
does not in gencral effect normal life in Ireland.

In assessing the necessity of the derogatory measures,
the gravity of the threat is not the sole criterion; account
must also be taken of the importance of the rights ané free-
doms, guaranteed under the Convention, which might bc pre-
judiced by the derogation,

The rights enshrined in the Convention are safepuarded in

varying degree so far as the péssibility of Statc inter-

ference with them 1s concerned. Threc categories may be dis-
tinguished, The first category comprises. the most rigorously

guaranteed rights, such as tho right to life (Art. 27, the.
Tohibition of torture or inhuman or degrading treatment -

?ﬁrt; 3), the prohibition of slavery or scrvitude (Arte U,

para, 1), and the principle of "nulla pocna sine lege" (4irts 7).

" . In sccordance with ~rticle 15, paras e, no High Contracting

- Party may derogate from any of its obligations under the fore-
going irticles even "in time of war Or othcr public cmecrgency
threatening ‘the life of the nation". These rights are thus
immune from any State intervention,

A 51,591 A



- 150 = -

:ights belonging to the second cztegory, as for instance
the right to respcct for privite and family .1ife, the home and
corrgspondence {sirt, 8), the right tc frecdom of religion
(Art:"9) the right to frecdom of assembly and egsociation
(irt. 115, arc covered by less rigid guarantees against State
interfcronces - The sccond poragraphs of these articles contain
a general clause authorising the 3State to pass lcgislation
restricting the cxcrcisc .of such rights in spececific circumstances,
even if tho conditions 1lgid down in .rticle 15, para. 1 {war or
other public cmergency threateninzg the 1ife of the nation) do
not exist, and without the rcquircment that derogation shall be
notified to The Secrctary=General of the Council of ZEurope in
conformity with .article 15, para. 3.

Finelly, the Convention conteins o third category of rights
vhich, unlikc those in ths first cetegory, ar:c not absclutely
immunc from State interference but vhosc suspension is not simply
made the subject of & genercl clesuse lsaving it to the discretion
of the netional legislator, as i1s the case with the sccond cate=
gory under the seccond paragraphs of irticles 8, 9, 10 and 11.

In the third caterory, derogetion is possible only in the special
conditions laid down in . rticlc 15, para, 1, thet is to say in
the event of war or other public emergency threatsning the 1life
of the nation, and even then only o the cxtent stricily reguired
by the exigencics of the situction, and with duc cbservance of
the notification rale in irticlc 15, pezrz. 3. These rights,
then, are not wholely inviolcbles they include those covered

by .rticle L, pera. 2 and .rticles 5, 6, 12, 13 and 1),

Articies 5 and 6 of the Convention 2re of spec¢ial importance
because the gucrantees they contzin are more sclid. irticls 5
guarantegs the richt to liberty 2nd securisy of the person -
the most fundamentzl of 211 the Tundameniel righis, apart from
1ife itself; and it authoriscs State intcrfesrence with such
liberty end securityr only by virtuc of = judicial decision,
sny person deprived of his liborty o@n set in motion procedure
Whereby & court tekes en urgent decision on ihe -legelity of his
detention and, 1f it is shown %o bc unlawful, orders his rcleasc

(irte 5, para, L),

article 5, olongside the clementary right to 1iberty and
security, thus enshrines the principle of "Hzbees Corpus'.
This principlc is part of thc corwmon horitage of political
ideals end traditions, of respect for Irecdom and the rule.of
law, mentioncd in the fifth paragroph of the Prearble to the

Convention. in this scnsc the legel principle of Habeas Corpus
l1s-a specific cxpression of the spirit underlying the entiro

Convention,
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Article & is also part of the common hecritage, expressing
as it does the principle of the "rulec of law" to which the
Preamble refcrs. Not content Wi th guaranteeing everyone &
fair trial, ‘1t goes on Gto state thot everyone shall be cone
sidered innocent until proved.guilty sccording to law (irt. 6,
para., 2). It is thus not orily in the best traditions of
Buropcan positive law, but also expressss an ethical principle

" of nmatursl law. : = - :

The two fundaucniel pioecpes in Lrticles 5 and 6; no
deprivation of liberty withcut a Ccurt decision" and "presump-
tion of innocence until guilt 1s legally proved", are the
essence of law among Luropean ppoples, and indeed among all
peoples of the free worid, Where these two basic principles
are no longer observed, not only is the formal process of law
suspended but ftheré 15 also a materiel violation of Human
mights and Fundamental Freedoms, since feiling these protective
prescripts, the application of substentive law is no longer
guarantesd. It mey even be said without exaggerotion that by
suspending the provisions of .rticles 5 and 6 the first steo
is taken from & State govemed by free and democratic law to-
wards a totalitarian Statec. That, at least, is the effect of
the method used, . even though in the perticular instance there
is. doubtless no such insention. Yhen it is remembered that in
a large part ol Burope humen rights are systematically suppressed
by toteiitarianism, free Zurope must svoid creating any im=-
pression that on her side too totelitarian methods are prac-
tised, .'This obligation is imposcd on thc Huropean Commission
of Human idghts less for appcarances! sake thon because of the
secred nature of the values it is entrusted with upholding.

Lt -all events the Commission has already, in this case, under-
lined the special significance and legal importance of .rticles

5 and & compared with the other articles of the Convention,
polntinz out that .artiéle 17, which in certain circumstances
places congiderable limitations on the rights guaranteed in the
Convention, cannot apply to:the right set forth in nrticles 5.

and b, LeT uc suppose thet onc ci the Contrcefing Partles inter-
Teres with the rights protectod . by .irticles 5 and 6, which belong
to those categories accorded the strongest guarantees, and which
by the solemn declaration in the Preamble concerning the rule

of law arc considered glmost as pillars of the Convention. If
the totsl or partial suppression of these rights is notified, it
ig the duty of the Commission, as the guardlisn appointed under
Article. 19 to woteh cver the maintenance of the rights and Iree-
doms guaranteed by the Conventlon, to determine by stringent .
enqulry, whethe: the derogation 1s necessary in principle and i1s
within thé scope of mezsures to "safeguard the 1ife of the nation",
Article 15, indeed, lzys down the generel principle thatv the dero-
gation measvres m2y bBe taken only to the extent strictly regquired
by the exigencles oi the situation. If, however, the issuc 1s one

o/
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of suspending such elementery legel principles as those of "no
deprlvatlon of liberty without judicial decision™ and “presump~
tion of irnocence until guilt is legally proved", any High
Contracting Party wishing to cxcrcise the right of derogztion
laid down in ..rticle 15 must be absolutely convinced, and must
show prcol, beyond all possibility of doubt, that the derogation
mcasures are in fact indispensable to avert the "cmerzency

threatening the 1ifc of the nation". Such preof, the onus of
which was on the Irish Government, has not, in my opinion, been
STOWI. - ° _ =

: The Irish Governmeont seeks to justify the introduction of
detention without trial, first, by the alleged inadeguacy of

the ordinary criminal courts in proceedings ageinst perscons
suspectcd of belonging to the I,i.... &nd pearticlpsting in acts
of.violence. This allecged inadequacy of the Irish criminal
ccurts takes the form, according to the Govermment, of acguit-
tals even after zuilt has becn proved or of the impositicn of
light scntences only. The reesson Ior this failure on the part
of the judges is s2id to be thet the I...... exorte a certain
pressure on them and that they arc conseguently afraid to give
Judgment accordlng to the law, s they are bound by thelr offlce
to do, The second snplan“tlon offered by the Government for
this alleged inadequacy of the Irish criminal courts Is that

the civilian prosccution wWitnesses arc in .geéneral intimidated by
the I.n.... and arc alfreid to tell ths truth. Henee cvidance

of the guilt of the accused could in mdst cases be provided only
by members of fho nolice.

8 cvidence of the inedeguacy of the criminal ccurts, the
Covermment ocdduccs two cases, btoth relating to the .applicant.
In September 1956, ke was found in a descrted house together
with thrce other rmen in possesslion of a quantity of firearms,
including a Thompson sub-machince gun and ermunition. sithough
he was unable to vreduce any licence of authority to carry
firecarms and althouzn he adn_tted to being then 2 member of the
I.7...., an unlawful orgonisation, he wes acquitted by a Dublin
Court cn a charge of unlewful possession of the fircarms and

e
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argmuni tion, becausc the prosccution had failed to produce .
cvidence te prove the ncgative that no fircarms licence had

" been issued to him by eny one of the numerous authoritics

cmpowerad to do so in the nepublic,

_ Later, in Iay 1957, the . “ppllcant vas found to be in pos-
session of incriminating plans for the perpetration of e2cts of

.violence; somc werc found in his pockets and the rest in his

lodgings. - .lthough he offerecd no explanations as to how he

-came to be in possession of these-incriminating documonts, ne

was sentenced to only one month's imprisonment.

If in the first case, the nppllcant ought under Irish
law 8nd in accordance with Irish rulecs of evidence,. to have
becen convicted and scntenced by the Court, then thls would be
a clear example of culpablc failurc on thb part of the Court.
If the judge had knowingly trensgressed in this way, the

Government should hove taken disciplinery action and procceded

against him for denial of justice. The Government, by taking
such action against a judge neglectful of his dutlbs, would
undoubtedly heve discourzged eny furthcr cttempts of the kind.

But the Govornmcnt took no action azeinst the judge in question.

In the second case, the Government submits that the sen-
tence passed on thc .pplicant was too mild. . Cbviously it
could net proceed against the Jjudge who had pronounced sentence.
s. judge, by virtue of his independence, has absoclute distretion

within the range of pcneltiss prescribed by law. = If, however,
as the Government meintains - though without adducing any sup-
porting evidence - sentences in political cases ar:c consistently

too light, 1t could at any time have amended the relevent low
by increasing the minimum penalty; but this the Government has
not done.

To show that judges werc subjected to intimidation by the
I.d.4., the Government has adduced only one example - where a
judge received a threatening lctter after having sentenced an
I:L.i4. member. There is nothing remarkable about a judge's
receiving a threatening letter on a single occasion., In any
gvent, onc cammot inler from this one case that judges in
genoral, as a result of intimidation, are efraid to perform
their judicial duties. '

To show that witnesses called in procecdings agaknst
persons suspected of belonging to the I.iH.... or of having taken
part in peclitical violence are subjected to intimidation, the
Governmment offers in cvidonce a fcw cases which occurrcd in 1939
or even carlicr. These old cases certeinly cannot be used as
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evidence for the purpcsc of appreciating a situation that arose
in 1557. The only rccent case mcntioned by the Government is
the trial of Chrystlc and Geraghty; both of thcse defendants
vwere acquitted in the Dublin Circuit Criminel Court in June
1957, because witnessecs uwne haed previously identified them went
back on their cvidence in Court. The Government holds’ that -
thosc witnesses had been intimidated by members of the I, Ii.i.
but offers no convineing evidence in suppcrt cf that assexrtion.
The ipplicant submits that the witnesscs, when confronted with
the accused, stated thot they could not identify the culprits
with certeinty.

The Government's general argument that, as a rule, no
civilians, but only mcmbers of the policc, are available as
witnesses against I.:.... membcrs calls for the following
comments: a sccrot organisation, by its very character, corries
on its activities in remote arees, for example in the mountains,
and takes precauticns to minimise the risk of attracting the
notice of outsiders. Thet 1s wny civilian witnesses capable
of testifying to the I.Z...,!'s unlzwful activities ore scarce or
non~existent. One cannot, thercefore, conclude that, because
the witnesses for the prosecution ere usuolly members of the
police, olvilian witnesses are inveariably intimidated by the
I.nL.0. . On the other hand it is perfecctly rezsonable ©o expect
the ‘police to be the most 1 lely source of witnesses for the
prosecution, since it is pr901sely their job to kecep an eye on
the activities of unlawful organisations.

The Lpplleczant disputes the Irish Governmentl!s allegation
that the courts are inadequate in political czses. To show
that the criminal courts are functlonlng normally, he onpcses
certain officicl statistics to the lew 1lsoclated and mostly
unproved examples gquoted by tnc Government, Theose staetistics
show that 122 perscns were charged under the OfTsnces against
the State :.ct in 1957; 109 were found guilty and only 13
acquitted. In Junc 1957 alone, 38 versons were charged under
the et and 211 convictod. -

In the light of thesc statistics, therefore, the ordinary
courts cannot be described as inadequate in proccedings for
politicel offences. The Governnent secks to-diminish the
probative velue of the statistics by pointing out that in 69
of the ceses the only charze 2gainst the persons arrested was
one under Section 52 ol the 1939 .Jct, nancly of failing to
account for thclir movements during ¢ specificd neriod. In the
38 cases in Junes 1957, *the persons convicted had been caught by
the police in flagrante delicto, engeging in military exerciscs
in the mountains ncer Dublin. Therc was no cvidence 1n any or
these cazses otner than that of mzmbers of the police. On this

o/
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last argunent, I have already pointed out that secret, 1llegal
organisations do not publicise their activities widely and that
ordinary citizens arc not in a positicn to know of those
activities. - The CGovernment's other argument, that 69 of the
accused were convicted only of feilure to account for their
movements, has no probative value. +t most, 1t would show
that .the courts had nc proof of other offences. Nor has thse
Government, in the proceedings before the Commission, proved
that the 69 perscns convicted of failure to account Tor their
moverients were actually I.il..i. members end criminals,

The conclusion 1s thusg inescapable that the Government has
brought forward nc proof that the ordinary courts invariably or
very ;requently function unsatisfactorily In polltwca1 cases.,
Granved that, in specific cases, the Government is Jjustified in
its criticism of ecaguittals or unduly mild sentences, it never=
Theless did nct toke the necessary stepsdt the time To improve
the administration of justice elther by Droceeding against
Judges Tor dereliction of duty cr Oy 1ncrea51ng the minimum
renalties proscrlb d by law.

Even if we granted the uruth of the a2ssertion that the
ordinary courts do not function properly in pclitical cases,
that would not warrant withdrawing political cases from the
sphere of the criminal lew and substituting ths executive
measures of detention without trizl.

If it transpired thot the judzes in the ordinary courts
feiled, universally or in very many cases, to perform thelr
duty, whether through feer or oven, perhaprs, owing to sceccret
sympathy towards the I.i...., the Government - besldes being
avle, as I have said, to take disciplinory or criminal pro-
ceedings against judges rneglectful of thelr duty - could have
set. up Special Criminal Courts as authorised under Fort V of
the 1939 act. Section 35 of the ict provides that the Govern-
ment may, by proclamction, set up Special Courts "if and :
whenever and so often 2s the Governzent is satisfied that the
ordinary courts are inadeguate to secure the effesctive edminis-
tration of justice and the prescrvation of public peace and
order'". Here, then, Irish law shows the CGovernment a way of
overcoming the difficulties caused by the alleged inadequacy of
the ordinary courts. The law enables the Government fto appoint
to these Special Courts judges whom it regards as pelitically
reliable and who will esnsure that the Offences against the State
scts arc effectively and rigorously applied.  The Govermment
may remove thaese Jjudges at will, The ict empowers Special
Courts, in their absclute discretion, to appoint the. times and
places of their sittings and to control their own procedure.
They have power to 2dmit or-exclude the public, These and
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other fecilities provided by lew wculd go far to prevent, or
2t least reducc the risk of, intimidation of judges, jurors
or witnessecs.

Special Courts are zlso given the jurisdiction, in lieu
of or in addition to meking any other order in respect of &
person, to require such pcrson to enter into a recognisance
bcfore such Special Criminal Court or beforc o justice of the
District Court, in such amount and with or without sureties as
such Specizl Criminal Court shall direct, tc keep the peace
and be of good behaviour for such period es that Court shall
specify", This Special Court proccdurc of requiring recog-
nisances is somewhat similer to that introduced by the Irish
Govermment - surecly without any basis in law - by which a
suspect detained without trial may be relcased il heo expressly
undertakes to respect the low and constitution in the future.
The provisicn in the rulcs of Speciel Criminal Ccurts that

"performancc of the undertalking may be secured by sureties glves
added effectivencss.

If, thercforc, the ordinary courts were rcally inadequate -
which, a2s I have pointed ou%, hes not been shown by the Irish
Government - it would have been possible for the Government,
by setting up Special Courts, to make mors effective provision
for thc prosecution of @elitical offences and, hoence, for the
safety of the State.

Though thc establishment of Special Criminal Courts would
not have constituted a violeticn of iLrticle 5 or ..rticle & of
the Convention, 1t cannot be denicd that judicial independence
and procedure would not be safeguarded to the same cxtent in
Special Criminel Courts 28 in thc ordincry courts. It could
even bc argucd that Special Criminel Courts, in vicw of the
removabllity of the judges, were not independent and impartisl
tribunals within the mcaning of ..rticle & (1). Similariy, it
might bt urpged thet preoceedings in camera before the Special
Criminel Courts would violate the same nrticlie of the Convention.
In spite of these shortcomings, however, Jjudicial proccedings,
even wherc they only rcduced judiclal safeguards, are more
consistént with the spirit of .rticles 5 and 6 of the Convention
than executive detention without trial, Lven 1T a gevernment
deems 1t neccssery to decrogate from the provisions of the
Convention, it is under an cobligation to choosc derogations
which viclate thc leticr end splrit of the Conventlion as little
as possible. In my opinion, howevecr, thc cstablisiment of
Speceial Criminzl Courts would not constitute a violation of the
Convention, since 2 person convicted by o Spscial Criminal
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Court may anncel to an ordinery Court of Criminel ..ppeal:
thus, whatever haprens, the accused can avail himself bcfore
the Court of ippcel of 2ll the judicial safeguards sct forth
in irticles 5 and & of the Conveniion,

We may tncrcfors k whv the Government did not set up
Special Criminzl Courus ince, where the ordinary courts arc
inadeguate, such a meavurn is spccifically authorised under
Irish law 2rnd %= oen@cu1blc with the Convontion. The Govern-
ment  defends 1te nrelererce for detenticn without trizl-on
tho ground thet the estaplishment of Special Criminal Courts
would have mc% wi psyvehological obstacles in the Irish
pepuletion. in lirce with the anglo-Saxon legal -tradition,
Irish public orinicn is fundamentally opposcd to any modifica-
tion of the judicisl rdchinery, in the belief that the courts
as now constiZuted drovidc the best safeguards for personal
liberty. Cro Zhe c¥her hand, Irish public opinion is not
unduly disturved o, detent sion without trizl, at least in the
form practiscd, und 3ocs nob pognrd it as gn infringomcnt ol
the principle ¢l vorsunsl liborty. The Government's view may
b¢c shered by @ lzige pert of The Irish population; but it must
be stated vhat chjccvively, it is an incorrect vicw, Thers
is no doubi that she Zi1uditional safeguards of finglo-Saxon
justice do provids e re2l protecction for personal liberty. 4
woakening of thesc saoguards 2s 2 result of the introduction
of Special Criminal Courts wolld, however, be o lesser evil
than drastic cxecubive measures waich infringe personsl liberty
without any ﬂauﬂc=gﬁ control, as does detention without trizl.

"5

this p01nb in ,JAC“ to rerove the psychologlcal ob%tacles

which 1t {fce-red. TS right, in porticular, have drawn the
attention ol rutlic opinion te ths obligations in international
lew it had zcsurmed under the Convention. furthermore it may

be asked wlether ths Government has not exacgerated the
psychological owztacles to the establishment of Special
Criminal Ccuris Provlsicn wes made for Special Criminal
Courts ir an ot wessed by.s rn2jority in beth Houses of the
Irish Pariiamant. I% 1z difficult vo a2llow thet a majority
would have been foviil for this wmcasure in both Houses of
Parliamenvy 11, &3 mdewelans the Covernment, the population were
really Tundamenisalily coosscd 6o Special Criminal Courts.
Lastly, as thec ip ilcan: pcints oub,'serious criticism has
been dirscted eczninsc the vractice of detention without trial
in the Izisgk ra cment. ir the Fress and by various assocla-
tions. Tvon i e essabliishment of Special Criminel Courts
was vound ko reget wiih psyclhiologicoal obstacles in the Irish
porulation, trot would a0t entiftle the Government to derogate
Irom suc’ ?1LC“*c;"a wrovisions ¢ tac Conventcion as’ thoso in
irticles 5 and 6.
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The Government submits, morecover, that it is free to

chocse among the different measures which could be adopted

. to meet. an emergency and that it must be allowed a certain
latitude in appreciating the weasures available to it.
This assertion is in itself incontestable. It is, in prin-
ciple, for the Govermment zlone to decide how it shall deal
with an emergency and what measures it must apply in a parti-
cular case. But this holds good only for measures compatible
with the Conventione The Government!s freedom of choice and
margin of appreciation are limited by the obligations of inter-
national law which fthe Irish Government accepted in ratifying
the Convention.

The Government cannst justify its choice of preventive
detention on the ground of its good faith. The good faith of
all Contracting Parties must be taken for granted from the mere
fect that they have ratified the Convention. In any event,

. good faith is not decisive in public or international law, ..
as it is in civil and criminal law. In public &nd interna-
ticnal law, the violation of & right is determined on objec-
tive groundse. It is not essential to prove bad faith. Such
proof would merely render an objective violation more flag-

rante.

The Irish CGovernment cannost justify the introduction aof
detention without frisl by arguing that the situation in Ire-
land was particularly grave at the beginning of July 1957 and
that, precisely at that time, no other effective measures
were available to guard against an immediate threat. It is
true. that, on the night of 3rd/4th July 1957, an armed raid
was made on the Socutn Armagh police station in which one
policeman was killed and another wounded. The same night,
according to a statement by the Irish Govermment, a number
of police barracks in Northern Ircland were blown up. These
events must not e minimisad in any waye. But a study of the
list of incidents occurring Irom December 1956 to March 1958
(see Secretariat Memorandum of 8.4.59) reveals that the
gituation in July 1957 differed in no wey from that obtaining
during the previous six months. Despite the introduction of
detention without trial, the situation remesined unchanged
right through tc February 1958. The destruction of barracks
and other Installstions, as well as attacks cn police officers,
went on continually throughout the whole period. Although
these essaults on the police did nst, in most cases, cause .
deaths or other casuslties, this was purely f{ortuitous. But
the murder of one policeman and the wounding of ancther con the
night of 3rd/Lth July 1957 do not constitute a unique event.
As early as 18th December 1355, a constable was wounded in
an attack on a police patrol. On 31st December 1556, a
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¢constable was killed. On Tth March 1957, a constable was
wounded. On. 22nd April 1957, &another constable was wounded.
On 19th August 1957, a police sergeant was killed and two
constables and a soldier were wounded. On 4th September 1957,
and again on llth October. 1957, a policeman was wounded. On
3rd . March 1958, two constables were wounded. = - -

... Even'if the Government, when issuing the Proclamatlon of
5th. July 1957, believed there was an exceptionally grave threat
which could be effectively met only by detention without trial,
it would in any case have been under an obligation later to
rescind the Proclamation, since according to its own statements,
the situation in Ireland calmed down again. Yet the Proclama-
tion is still in force now; in other words, a law incompatible
with the Conventicn is still in existence.

fMy.Staﬁdpoiﬁt may be summarised as follows:

1. whereas detention without trial is, in principle, at var-
' -iance - with Articles 5 and 6 of the Convention, and whereas
derogation -from those Articles may be made only if there
. 1s a threat to the life of the nation, and then only to
the extent strictly required by the exigencies of the
situation,

é;_ . whereas the present emergency in the Republic of Ireland
- .may. not be regarded as a threat to the life of the nation,
- but only as a threat for public order,

3« . whereas, even assuming that a public emergency threatening
the life of the nation existed, this emergency is not of
special gravity and the stringency of the sccurity measures
should be commensurate with the sericusness of the threat,

b, whereas derogaticn from Articles 5 and 9 of the Convention,
which . refer to important and fundamental rizghts and free-
~doms, may be made only in cases of dire necessity, and then
only when the Government has clearly shown that it has no
;other measures available to guard against the threat,

5 whereas, in view of the speélal impertance c¢f Articles 5
and 6, the proofs offered.by the vaernmcnt should be scru-
t1n1=cd most strlctly.

6. whereas the ‘Govermment Jjustifies the 1ntroduct10n of deten-
tion without trial primarily by the inadequacy of the ordi-
nary criminal courts in political cases, but has not shown
proof that the ordinary criminal courts are invariably or

. even frequently inadequate,

-

Te whereas the Government has not attempted to secure obser-
vance of the law by taking disciplinary or criminal :
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proceedings against judges for unlawful acquittal in
specific cases,

Se whereas the Government, when it considered sentences to
be generally too mild, did not avail itself of its legal
power to increase the minimum penalities,

9« whereas the Government has not shown proof that Judges
are generally subjected to intimidaticn by The I«RsA-
or that civilian withesses refuse, generally through fear
of the I.R.A., to testify or to tell the truth,

1C. whereas the Govermment has never availed itself of its
pover te set up Svecial Courts, although the Irish Act
of 1939 had authorised this measure in cases where, a&
. submitted by the Government, the ordinary criminal ccurts
were no longer adequate,

11. whereas the esteblishment of Special Criminal Courts in
accordancs with the apove-mentioned Act is not incom-
patible with the Ccenvention,

12« whereas its attention to psychological obstacles in the
population, which is founded on an incorrect view, does
not dispense the Government from respecting its obliga-
tions under the Convention,

13+ whereas in public law and international law the decisive
consideration is not good faith but objective violation
of a right,

I4. whereas at the time of the Proclamation of 5th July 1957
the situation was nct so sericus that it could not have
been remedied except by detention without trial, and
hereas the fthreat remained the same througnout the

~period from December 1956 to March 1858,

15« whereas the Government has nct yet withdrawn the Procla-
mation of Sth July 1957, but continues ¢o maintain the
law relating ©o detention without trial in force contrary
to the Convention, elthough the situation zccording to
ite own statements, has become much guieter since,

I ring that enforcemant of the law relating tc detention
without trial, both in its general application ané in the parti-
cular case of the Applicant, is not strictly required by the
exlgencies cof the situation within the meaning of Article 15
and hence constitutes & viclation of Articles 5 and 5 of the
Convention.
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112, QPINION CF M. DOMIKEDO

M, Doriinedo, veing of the opinion that there does not
exist in the Tlepublic of Ireland z public emergency threatening
the life of the nation within the meaning of .rticle 15 of ths
Convention (see paragraph 9l above}, 2 fortiori considers that
the cuecstion whether the mcasures edopted by the wespondent
Government with regard tc the .pplicant werc strictly required
by the exigencies of the situation necd not bc cxamined. :
Having rcgari to the dscisiocn of the Commission that ¢ publlic
emergency threcatening the 1ifc of the nsticon existed, M.
Dominedo ‘adopts on the question of "strict mcosures'" the same
stendroint a2s that z2lrecedyr cxpresscd by 1M, Siisterhenn and
Eustathizdes {scz paragraphs 110 o2nd 111 chove).

113. OFIVION OF MME J..NSSZN-PEVTSCHIN

Mme Jansscn-lcvischin wos of the sezme opinion as IM,
Stisterhcnn (sce paragroph 111 above).

11, OPTHION OF M. ZRIM

I would refer to my opinion (sce paragraph 90 above)
concerning the existence in Ireland of 2 public emergency
thrcatening the 1life of the nation.

48 I seid there,” the lespondent Governrient should be
2llowed a certain discretion in drpreciating the character of
the emergency. It is novertheless ¢ssential tc go con to
consider more closcly wHethcr the mcasurcs taken by the _
lespondent Goverament come within the "extent strictly reguired"
ond whether they conflict with othsr obligations in inter-
navicnal law. .

In gencral, dcrogation from iLrticles 5 end 6 of the Con-
vontion i1s only vpermissiblc in tho last resort, after having
tried lcss drastic mcasurcs. In the cose in point, the public
cmergency occasioned in Irclend by the activity of the T.iih.
does not anvear Tce be such as would entitle the Government to .
suspend onc of the mest fundamental of the rights protected by
the Convention, namcly the right of any verson held in custody
to be brought before a magistrete within a reesoneble time.

In the cilrecumstanccs surrounding the prescnt case, the Irish
Government!s waiving of the safeguards afforded by .irticlcs 5
and 6 of the Convention is strictly speaking a violation of
those Articles and 1s un‘ustified.
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I am nevertheless inclined to recognisc the Irish Govern-—
ment!'s good faith, The Comriission must of ccurse attach
speciel weight to their good Taith, although this does not
alter the fact thet the Convention has, strictly spesking,
been viglated,

I mey 2dd that the situation in Ireland, owing to the
existencc and activity of the IT.i..a., is 1ndoed abnormal But
the partics, at the oral~hzarings, have put forward diametrically
oprosed arguments rcgarding the normsl opbr,ulon of the ordlnary

courts. Somec of the documontor" evidence shows thet the
ordinzry courts were able to carry out their functicns normally
without eny apprccicble hindrancce. I am not forgetiting,

indecd, that the Irish Government drew the Sub-Commission's
attention to the difficulties encountered during the trials,
especially in the mattcr of heering witnesses. But that
should not have prevented the Irish Government from bringing
every person arrested befores 2 judge, instecad of simply
providing for an enquiry by an administrotive commission., The
pProcedure to be applied by the judge could hzve been simplified,
Some members of tne Comiission have held “hat the opcration of
the Detention Commission in Irelond was preferable to & summary
Procedure. For wmy part, rathcr than a decision taken by an
administrative body, I should prefer the guarantec of a Judbe,
even if some procedural sefepuerds had to be lzid aside. .

Moreover, persons arrested and detained under the 19h0 et
viere not detaincd mercly for a fcew doys: they werc detained
for months. In thot time the Irish CGovermment could perfectly
well have brought them before & judsze instead of belore the
administrative cormission.

I am fully procpared to examine the question of the Irish
Govcrnment's ruspon31b111uy very carefully, taking their gzood
faith Intc acccunt; but I cannot say as much for their having
gone beyond the "strict extent rcqu1red” in acting contrary to
the provisions of ..rticles 9 zrnd & of the Convention.

115, O2TIIIOW OF *, EnMLCOIL.

L am of the sawme cvinion == M. Bustathicdes, I would eglsc
add that: ’

"2

1, In my view, derogotion from T
guthoriscd onlw MH rc absclutely css a ol
other wey of saefeguarding the llfe © C nstiocn. In the
ligzht of the filed rcports, I de nct think that the situetion
was such as ©o nccessitate o derogotion from human rights.

wentel ricdhts should be
hon there 1s no
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2 The Government hes not endeavourcd to find other, less
drastic, meens of dealing with the situation.

5. The 1940 fct was primerily intended to safeguard the
neutrality of thc wnepublic of Ireland during the war, in accord-
gnce with the Hague Convention of 18th Cetober 1907.  Measurcs
which msy be velidly resorted to in time of war should not be
taken when the situation becors no zimilcrity to a state of war,

i, The only arvgument that might justify the mcasurcs taken by
Ireland would be reference toc the "good faith" of the Government.
"Good feith" is undoubtedly 2 fundamental principle of public
international law but should not te invoxked to Justify govern-
mental acts as drastic as those under review, othcrwise 1t

would become synonyrous with the discretionary powers of the
State.
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CHAPTER I

Application of Article 17 of the Convention

Introduction

116, Article 17 of the Convention states as follows:

"Nothing in this Convention may be interpreted as
implying for any State, group or person any right to en-
gage in any activity or perform any act aimed at the des-
truction of any of the rights and freedoms se¢t forth here-
in or at their limitation-to a greater extent than is pro-
vided for in the Convention."

117. On 23rd June 1939 the I.R.2. was declared an 'unlawful
organisation! wifthin the meening of Section 18 of the 1939 Acts
Thaet ordzy is still in {zrce.

For the submissions oI the Partics as o2 the history and
activities of the I.Reh., scc Chapter II (paras. 81 to 88, ¢7
to 10h) of this Part of the Report.

118, The Applicant admitted that he became a member of the I.ReA.
in January 1956, and that he ceasced to be a member of the I.ReA-
in June 1956 (1)« The questicn whether he ceased to be a member
in December 1956, or was still a member of an unlawful group on
1lth July 1957, is in dispute between the Parties (2).

11A&. nis already described in Part I of this Report, the Applicant
‘was arrested in Dublin on ldth May 1657 and charged with posses-
sion of incriminating documsnts contrary to Section 12 of the 1939
het and with membership of an unlawul organisation, namely the
IeReis, contrary toc Section 21 of the 1939 Act.

On 16th May 1357, he was convicted and sentenced by the Dublin
District Court To one menth's impriscnment on the first charge and
acquitted on the seccend charge. The reasons for his acquittal are
in dispute between the Fartics (3).

The Applicant was agszin arrested on 1lth July 1957, and de-
tained under Section 3 of the 193¢ Act for 2& liours, later exten-
ded to 48 hours, as being & susvected member of an unlawful orga-
nisation, namely the I.R.A.

./.

1) See paragraph 128 belovie.
2) See paragraphs 126, 131, 133-135 below.
2, See paragraphs 12¢, 129, 135 below.
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On 13th July 1557, his detention was continued under a
Detention Order made by the Minister for Justice under Section
4 of the 1940 Act. The Minister stated in this Order that he
was of the opinion that the Applicant was enzapged in activities
which were prejudicial to the security of the State. The
Applicant was eventually teléased on 1lth December 1957, on
giving an undertaking not to- tengace 1n any illegel ectivities!
under the 1539 and 1940 Acts

120, Summary of submissions of the Parties tc thc European
Comm1831on } _

Tne Respondent Governnent submltted

{a) that the Appllcant was, on his own adm1581on, until Juns
1955, a member 52 the I.Re.A. and -thereafter 2 member of a
splinter group which committed a number s armed outrages
On 21lst September 1955, the Applicant was one of four men
found in possession of grms in a disused shed at Keshcarri-
gan and that these men admitted being members of the TiR.A.
All four men were charged in the Dublin District Court’
under the Firearms Act of 1925 and the Criminal Justice
Act of 1951;

(v) that the Anpllcant at a hearins on 25th October 1956, beforu
the Dublin Court admitted that he was 2 member of the T+R-A
His subsequent acquittal by the Dublin Circuit Criminal
Court on 23rd Nsovember 1956 on’ a charge of membership of an
unlawful organisatiosn, did net involve a declaration of in-
nocence but was decided on the ground that. the technical
proof that the accused did not hold fircarms certlllcatns
was lacking;

L _ .
(¢) +that on 14th May 1957, the Applicent was arrested on sus-
plcion of engaging in unlawful activitilies and that a sketch
map was found on him showing the border village of Pettigo,
marklng the location of a Brltlsh Customs.-anc Police Bar-
racks and bearing the words "Infiltrate, Annihilate, Des-
troy". The Appllcant admltted ownership of that map,

(d) that the Applicant oan l&th May 1957 was sentenced in the
Dublin District Court to one month's imprisonment for pos-
session of incriminating documents. H1s acquittal on a
charge of membership.of an unlawful organisation was no
proof of. his innocence since the Court, having convicted
him on the first charge, simply dlsm¢ssed the remaining
charges without 1nvest1vatlon

(e)y &hat, while in prison, the Applicant consorted with mem-
bers of the above minority group and, affer his release,
resumed association with that! croun,

(f) that the above- mentloneﬁ 01rcumstaneeu show that the Ap-

plicant was a member of a subversive organisation engaged
in activities aimed at undermininz the institutions of the

A 51.591



~ 146

Republic establishaed to protect the rights and freedoms

guaranteed in the Convention. Further, the Applicant was ;
himself engaged in activities aimcd at the destruction of -
such rights an¢ Treedoms including the most fundamental :
right of all, the right to life. -

The &pplicant was in consequence decbarred by Article 17
from himself invoking the protection of the Convention.

The Applicant submitted in his affidavit of 21st February 1958,
that he had ceased T2 be a member of any unlawful organisation at
the time of his arrest on 1lth July 1957 and had severed all connec-
tions with the IsR+A« and vthe zbove-mentioned minority group.

He relied, inter alia, upon his acguittal by the Dublin Dis-
trict Court on 18th May 1957, on a chﬁrge of membership 2f an un-
lawful organisation. .

In general, the Applicant submitted that the allegations made
against him by the Respondent Government were untrue or exaggerated.

121, The Furcpean Commisgicn's Decision of 30th August 12958

The Commission decided¢ to join this issue toc the merivs =r
the case. It referred ¢To its decision in the German Communist
Party Case (Applicatvion No. 250/57} in which it held that the
members of an crganisation, which were found to be engaged in
activities aimed at the destruction of the rights and frecdoms s
contained in the Convention, were excluded, by the operation of
Article 17, from invoking the provisions of the Convention.

The Commigsion icund thet @ prima facie examination of the
submissions and evidence in the present case did not exclude the
possibility of the ceme principle belng applied. It considered
that, in this connection, there was a vital gquesticn of fact
which was In direct dispute bztween th: Parties, namely, the
quastion whether the &Lpplicant was still a member of an unlawiuvl
organisation or group engazed in activities of a kind covered by
Article 17 when he was arrested on 11lth July 1957, and subsequent-
ly detained; it further considered that 1t d4id not have at that
stage sufficient svidence on that question which was one closely
connected with matters arising out of the merits of the claim
(see paragraph 30 above). o

122 Consideration of the cese by the Sub-Commissizn

The main questions arisin. out of the Commission's. deClSl“n
of 30th August 1958, were as fcollows: s
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"~ (a) was the Appllcant 2t the time of his arrest on
! 11th July 1957, and subsequent detention, a
member or not of an unlawful organlsatlon or

EroUp;

or, was the Applicant himself engaged in actl—
vities aimed at the destruction of any of -the
rights or freedoms set forth in the Convention?

(b) ‘Does the operation of Article 17 préclude an
T Applicant frsm invoking the provisions of
- Articles 5 and 6 of the Convention?

As far as concerns the activities .of Ehé'uﬁlawfuln
organisation or group concerned, the submissions of the
Parties in regard to2 the activities of the I.R.A. and its

. minority group have been set ouf in Part III, Chapter TII,
" of this Report which dealt with the questions arising -

under Article 15 of the Convention as to the existence of
a public emergency.and the . justification by. the .exigencies
of the situation of the special provisions of arrest and
detentlon under the: 1940 Act,

W1th regard to the first guestion, under sub-para-
graph {(a) as to whether the Applicant was or was not, on
1llth July 1957, a member of an unlawful organisation and &s
to the naturc of his z2ctivitics, the submissions of the
Parties, as contained in their pleadings and as made'.
orally before the Sub~Commission, are set cut below under
a- single heading. The submissions of the Parties on the
questicn under sub-paragraph (b) arc set out under a
separate heading' {1).

' ,Was the Anpllcant ax the time of his arrest on i
lltn July 1957, and subseguent detention, a member
of an unlawful orzanisation or sroup, or was the-
Aoplicant himself enhraged in activities aimed at
the destructicn of the rishts or freedoms set forth
in the Convention?

/-

(1) See paragraph 139 and following of this Report.
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123 Memorial of the Applicant.

The Applicant in his Memorial (entitled 'Argumeﬁts and
Conclusions!) of 20th November 1958, submitteds .

(2) that the Respondent Government had produced nc proof that
the Applicant was a member of an illegal crganisation and
this had, in fact, been denied on ocath by the Avplicant:

(b) that the oniy evidence before thc Commission was his
acquittal in May 1957, of a charge of such membership. The
Applicant relied upon 4Lrticle 6, paragraph (2) of thé Con-
vention which provided that "Everyone charged with a :
criminal offence shall be presumed innocent until proved
guwlty according to law." The onus was, thersfore, on the
Respondent Govermment to prove his membership of an unlaw-
ful organisation and, if their allegations werc sustainable,
the Lpplicant should have becen put on trial in the Irish
Courvs in accordance with thec Zue process of law. (1)

lZMc Countef;Memorial of the Resprondont Government.

The Respondent Government, in Its Counter-Memorial of 12th
January 1959, submitted:

{(a) that the spplicant had, as late =zs Mey 1957, rcfused to
recognise the established courts and had by his actions
shown gencrally that he aimed at the destruction of the
rights which the Commission had been set up to protect. He
hed not ceased subversive activities =z2nd was seeking Tc use
the Convention to facilitate their continuance. This was
shown by e¢xXtracts frcm Intercepted lettzrs between, cther
nérscns., The IL.R.A. was clearly the kind of body con-
templated by Lrticle 17 and persons who pursued the same
unlawrful activities were 2lso debarred from invoking the

Conventiong

(b) $hat the adpplicant in May 1257, in Mount joy Prisorn. had been
transferred, a2t his own regucst, to =2 separate ss¢tion where
Geraghty and Chrystle, leader of thc I.R.i. minority group,
were awaiting ftrial on charges of membership of an unlawful
organisation and, later, < chirgos of armed robbory of
exploeosives, They were acguitted cn the charge of armed
robbery .but Geraghty was convicted and sentenced to three
months' imprisonment on a charge of unizwful possession of
firearms 2nd Chrystle was sentenced to two months! imprison-
ment to run concurrently, on charges of membership of an
unlawful corgenisation and unlawful possession cf firearms;

o/

(1} Paragrach 5 (c) (d) of Memorial.
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(c)

that the Applicant's assertion that he was not at the time
of his arrest a member of an unlawful organisatiocn was
untrue. The police received information on the day of his
arrest, 11th July 1957, from a source which for security
reasons could not be disalosed, that the Applicant was still
an active member of the Chrystlc splinter group and
intended to go to nngland to avoid detention.” He was, in
fact, ‘arrested as he was embarking on the ‘boat. During

the. subsequent interview by the police, he refused to
dlSSOClate himself from that group, (1]

. 125.'Repl1_of the Lpplicant.

The Appllcant in his Reply of 19th February 1959, sub-

mltted-

(a)

_that at least five unproven allecgations had been made

against him by the Respondent Government but had not been
made the subject matter of judicial determination by the
domestic courts although thev constituted criminal
offences These allegatlons were as follows:

(1) Fe had taken vart in an armed robbery of cxp1051ves
on 12th January 1957; '

(ii) He had taken part in an armed robbery of exvplosives
on the 6th May 1957;

(111)Fe had . falsely alleged in the Dublin District Court
on 16th May 1957 that he had been assaulted and ill-
treated by the police;

(1v) Thc allcgatlons madc  on 2ath by the applicant
. in his affidavit of 10tk December 1957 (concerning
his medical treatment in Jervis Street Hospital,
his injuries and illtreatment) were "a comnlete
fabrication";

(v) Hc was £t “the timec of his arrcst and imprison-
- ment in 'July 1957, a member of some unlawful organi-
sation and that his denlals on cath in his aff1dav1ts
.. o this allegatlon were untrue.

The Appllcant had denied tbese allegations by affi-
daV1t and. cculd, therofore, have beon charged with por-
jury if his. statements were untrue. Moreover, it would
be an abuse of the Ccnvention if the Comm1551on was
invited to undertake the irial of offences which had not
been charged or tried by the domestic courts;- y

(1)

Paras. 34, L3, 45, 46. Schedule No. 2 of Counter-
Memcrial. :
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(b} that it was untrue that the Applicant during an interview
with Tnspector McMahon after his arrest on 1lth July 1957,
admitted his membership of an unlawful organisaticn and
refused to dissociate himself from it.

The ioplicant repeatedly denied to Inspector McMahon
that he was at that ftime in any uniawful organisation or
group., It was slgnificant that this vital allegation had
now been made for the first time by the Respondent Govern-
ment and had never been mentioned in the proceedings before
the Detention Commission, the Irish Courts or the European
Commission. '

Inspector McMahon had sworn an affidavit on 2lLth
September 1957, (1) dealing with the Applicantts arrest but
had made no mention of this alleged admission. If this
allegation were truc, the ipplicant could have been charged
with that offence before the Irish Courts and the evidence
of Inspector McMahon and any other police offigers present
would have suffilced tc obtain a conviction.

During the interview concerned, the Applicant had been
invited tc become a paid police agent,.as had already been
stated in his previous pleadings

(c) that, as far as his alleged assocliatidn in Mountjoy Prison
was concerned, he had no recollection of asking to be placed
in any secticn of the prison., The f4Apvrlicant was, in fact,
ostracised by the I.E.i. priscners as he was not a member of
the I.R.L.:

(¢) that the Respeondent: Government's suggestion was tbordering
on the fantastic! that the Lpplicant's attempt to use the
European Commission to facilitate his subversive activities was
proved by alleged extracts from certain correspendence.
Such letters were bpetween persons totally unknown. to the
fipplicant and werc inadmissible and irrelevant;

(e) that, as to the Respondent Covermmsnt's statement that the
police receilved confidential information concerning the
Leplicant's membership from a source which for security
reasons 'cannot be ciscleosed!, such information, if indeed
it was recelvec, was untrue. The iLpplicant had had no
association with the I.R... since 1956 nor was he engeging
in any unlawful activitiles at the time of his arrcst and
imprisonment or at any relevant date. Hc was never a member
of the Sinn Fein. Finelly, the Aprlicant had not refused to
recognise the Court when on trial in May 1957;

/.

(1) Schedule No. 1 to Statement of Complaint and Claim of 8th
November 1957, :
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(£) .that two questions arose:

(1} a question of construction and law as to whether Arti-
cle 17 couid heve any application to Articles 3, 4, 5

~and & of the Convention;

(ii) if so, a2 question of evidence as to whether &Lhe Appli- -
cant was on 1lth July 1957, engaged in the acviv1t1es
de"lneﬂ 'hv Arvt cle 17:

and that tre cnug of preof in both was on the Respondent
Government. (1)

126~ Rejoinder of ‘ths Eggpondent Government.

The Respondenv Government, in its Observations of 12th
March 1959, repeated its general submission that Article 17
debarred une App¢1ca“n ‘from relving upon any provisions of
the Convention+ - ' .

127 Oral hearing of 17th to 19th April 1959

The Sub-Commission took a decision on 24tb ‘March 1959, (2)
the relevant psrt of which was as Lollows-
:”aaooHaVIHC rcgard to the fact that the Applicant's clalm
in the present case is for an award of damages by way of
substantial comp“nsatﬂon ror the alleged breach of the
Conventicr., the Sub-Commissiosn is called upcon . to establish
all the facus nmzlevant for the determination cf the ques-
tion of comn s fion, should the occasisn for such a
determination arvise. In this connection the Sub-Commis-
‘sion desires to obtain furtner 1n10rm tizn from the
Parties on the purnua S

(%) whether or not the Applicant in July 1957, had in
fact ceared to be 2 mewmber of an illegal crganisation
and ceased all activities in support of such organi-
sation;  and . _ .

o f

L T Y T ————— — . r———

(1) Paras 5 to-10, 12, 1%, {£), 23 and 31 (d) of Reply.

(2) For firct »aret ol this Decisicn. sec parapgraphilQQ zbove,
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(5) whether or.not the Applicant acted unreasonably . i
o refusing on 1lth July 1957 to sign an undertaking to
' respect thHe Constitutisn and laws of 'the Republic of
Ireland and in continuing, until 11¢Th December 1357
to refuse {0 signany undertaking with regard to =
cbservance of the law.

The Sub—Commission, furthemore, notifies the Parties
that it desires, in particular:

(a) on the fourth point, to put questions to the Appli-
cant and to Detective-Inspector P. MelMahon and ©o
‘hear their statements; .

(b) on its fifth point, to put questions o the Applicent
and tc hear his explanations;

and that, in accordance with Rule 54, paragrephs 2 and 3 of
" the Rules 2f Procedure, the reasonable expenses of the
Applicant and Detective-Inspector McManon in connectiosn
.wWith their eppearance &s witnesses before the Sub-Commission

. will be reimbursed to thom.

The Sub-~Commission accordingly invites the Parties at
the oral hezrings on 17th and 18th April to submit any fur-
ther observaticns which they may wish to make on the two
points mentioned in the preceding varagraph and Turther in-
vites:

(A) the Applicant to present himsell before the Sub-
Commission on 17th. April for the purposes set out
in (a) and (t) of the preceding parsgraph, and

(B) the Government to arrange for Detective-TInspector
McHahon €0 present himself before the Sub-Commission
on 17th April ror the purpose set out in (a) of the
preceging peragraph.

The Sub-Commission also invites the Parties to clarify
or amplify eny other points in the casec which they may deem
- necessary, always bearing in mind, however, the considerable
amount of information and argument which has already been
"submitted t: the Commission and Sub-Commission in the pre-
vious written and ocral pleadings.

Finelly, the Sub-Commission wishes to point out that,
in accordance with LArticle 33 of the Convention and Rule 26
of the Rules of Procedure, hearings 5f the Commission and
the Sub-Commissions and all other procecedings in the case
are secret. Failure ©s observe the secrecy of the proceed-
ings may compromise the satisfactory werking cf the Commis-
sion and Sub-Commission."

./l
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128, ‘Both witnesses appeared at the oral hearing and the
spplicant first made a sftatement and answered guestions
put £o him by the President and members of the Sub-
Commission to the effect: -

(a) that he was not a member of any illegal orgenisation in
18957« He had ceased to be a member of I.R«A« and of the
minority group in December 1956, and he had demonstrated
this simply by dissociatinz himself from the organisation
and its activities. His membership of I«R.4+« had bheen
for idealistic and patriotic rcasons but he had ceased to
be a member as he decided that it was not getiing suf-
ficient suvpport frem the Irish people in corder %o achieve
its aim and also that the e¢nding of partition was first
and foremost a Job for the Government- He had JOlPud
I.R«L+ about the beginning of January 1955, but c¢id not
take an oath cr Jjoin for a specific period. He had taken
2 simple pledge to obey ordbrs after a short course in a
recruilt Llaao'

(b) that he had been arrested on 14th May 1957, at the corner
of Ballybough Rocad in Dublin by Detective-Sergeant O'Conncre
He had then said that ne 'was not in anything now! by which
he meant fthat he was not a member of any illegal organisa-
tione

He waz subsequently charged with membership cf an
illegal orgenisation and acquittad but was convicted and
sentenced to one month's imprisonment -on a charge of being
in possession of ineriminating documents. He azgreed that,
in respect of his conviction, he then had-a legel remedy
by appeal to the Hizher Ccurt. The document fcund in his
pocket at the time of his arrest was a document which he .
was trying to dispose of when, twenty minutes previsusly
he had seen Irish police cars in front of his house. He
had kept this document since 1956 in a suitoese and iv
related to a projected opesration about that date. He had
not been guestioned akbout that particular document at the
subsegquent hearing in ccurt;

(c) that, in-1957, he was prepared to give the undertaking
which in fact he gave later to the Attorney-General. He
did not have & real oppertunity to do sc until the pro-
ceedings tefore the Detention Commission; '

(é6) that, when he was arrested, he was embarking for England
' to get -employments He had not written to any firms but
had got addresses of Catholic hostels where he could

stay (1)'

{1) Verbatim record of oral huarlng, pages 3, 6, T, 10 to
iy,
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The Applicant then gave the following revlies to guestions

put_to him by the Atforney-Genersl:

(a)

(f)

that he first objected to the Irish Constitution on reli-
gious grounds in the spring of 1954. This was the result
of lectures by Professor Father Fahey which criticised
Article 44 of the Constitution. Whan he took the oath of
loyalty as a soldicr of the Reserve of Men, he was nov
ayare of any inconsistencys He was 17 years 21d and

did not know that internment without ftrial existed;

that he had broken away from the main body of I.R.A. in
June 1956, but did not wish to give any information about
the period of his membership;

that he admitted that he had taken part in September 1956
in an armed raid within the Government's jurisdiction when
guns werec stolen, but that only three guns were fit for
military service, namely an Enfield rifle, Thompson sub-
machine gun and »45 reveolvere. He had been subseguently
acquitted by the Central Criminel Court on & charge in this
connection:

that his exact words to the Dublin District Court in Hay
1857 were "whether the judge, the Senior Justice, realised
cr not that the Special Branch were using the process of
the Court to protect the last remains of the British Empire
in my country";

that, when charged with possession of incriminating docu-
ments, he had not offcred the explanation that he was
absut to thrown onc document eway as he was clearly guilty
of possession, having had the document since 1956;

that between his pelease and 1lth July 13957, he did not
avoid the police but was living at home. He had wholely
abstained, since his relecasc, from'all activities in support
of illegal organisations or those cngaged in illegal
activities. Admittedly, he had bcen a frequent visitor

at 39 Mary Strect, Dublin, which was the office ol an >rga-
nisation for the relief of political prisconers in any parc.
of Ireland. -He had been active in organising such relief.

He was not a member of Fianna Eirecann in February
1958. On 22nd June 1G58, he had taken part in a commeno-
ration ceremony at Bodenstown wnich he thought was orga-
nised by Fianne Eireann which was s Boy Scout organisation
put he had not marched in milivery formation with Scan
Geraghty.

e
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He had heard of Saor :Uladh, which the Attcrney-
General alleged was a militant organisation, but did

- not know if 2 man called Kelly was the leader. The
Courts had decided¢ that it was a legal organisation
and he did not know if it had met at 39 Mary Street;

that Sean Doyle was a friend of his and was awaiting
trial on a charge of -intimidating witnessese The
Applicant admitted that on one occasion he had atten-
ded court during prcceedings concerning that charge

as ‘Doyle. was a friend of his. BHe had read in the news-
papers that the charge against Doyle was ccnnected

with another case rezarding the use of firearms;

-that on 17th March 1958, (St. Fatrick's Day) neither
-he nor his friends had:attempted to interfere with a
parade in O'Csnnell Street, Dublin;

that, in regard to the Ccurt procecdings in May 1957,

he had not refused to recognise the Court but had him-
self taken part in the proceedings and cross-examined

the State witnesses; )

that Liam Walsh, Sean Geraghty and Joseph Chrystle
were. also put on remand the same day but were not in
the dock with hime. As rar as he knew, they were at
The same time sent for triel to the Dublin Circuit
Court on the charge of armed robbery of cxplosives at
the Swan. - . . : '

- _In Mount joy Prison he shared a cell with Sean Geraghty
and Liam Walsh at the orders sf the Prison.staff and not
of his own choices He had not refused to be put in 'A' or
'B!' wings but had in fact been put in (C!' wing which was
the remand wing, -while 'D' wing was apparently for con-
vieted members of I.Re.A. Chrystle was in the same wing
in an adjoining cell. He associated with those three men
and with certain 2thers who could talk about current
topics. He obJected to stating whether any of the three
men were members of the minority splinbter group. Doyle

- was not a member of any illegal organisations - R

He did noft know who took part in the armed raid on
‘the premises of Messrs. Fleming at The Swan at Athy;

A"51.591
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thet, on the night of his arrvest, Inspector McMahon

asked if he was prepared to give inflcrmation as to

the-lbcation of arms and ammunitione. The Applicant
had. said that he had no such information and resen-

ted -being considersd as a possible informer. He was
also asked to give information about I«R.A. and was
offered money and werk in Ircland cr. in England if

he did sc. He did not reply to Inspector MeMahon

thet he would like™ to think this cver during the nighte.

He had not bcen asked to dissociate himselfl
from The splinter group. He repeated to Inspector
McMahon that he was not a mémber of any illegal orga-
nisation. Supérintendent Gill, Dotective McArdle
and another detective officer were present.

In the coursc of the Applicant's depositisn, the

Attorney-Gencral declared that there could be no question
of criminal proceedings azainst the applicant in respect
of any statements made by him before the Sub-Commission (1),

130, Ihe Applicant finally answored gueétions_ppt to him

by his own representgagives to the following effect:

(a)

" ointerview with Inspeetdr HeMahong

.that he swore an arffidavit on 10th September 1958, .-

and three others on 18th September 1957, Gth Novem-
ber 1957 and 1€th June 1958. The statements in

these effidavits were correct-and that of 10th Sep-
tember 1958, "&nd orig other alffidavit ccncerned his

that on 10th December 1557, he gave an undertaking
before the Detention Commission as fzlliows: I

hereby undertake that I shall not vake part in any
activities that -are illegal under.the Offences against
the State a4ct". He had not been asked before  that
date to give an undertaking in that form, c¢ither
verbally cr in writing. He had besn asked on 16th
August 1957, to sign an undertaking as follows:

"T {giving the nare) -underteke to respect the

Constitution of Irelend snd the Laws and I

declere thet I will not be & member .of op’

assist eny organisat:on thet ir an unlawful
organisstion under The ({ffences .~zainst the
tate sct 193G,T

The .pplicant hzd objectcd to the word 'respeet! ./

which he considered to mean 'love, honour and obey':

(1)

Verbatim record of oral hearing, pages 15 to 36.
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that the organisation at 39 Mary Street was the Political
Prisoners' Dependents! Organisation which,. before Christmas
1958, had.obtaimed a licence from the Irish Courts to run
a -charity lottery. Flanna Eireann was not an illegal
organisation but purely a Boy Scout organisation. The
Bodenstown celebrations concerned Wolfe Tone who was com-
memorated by the State Army and several political parties;

that, -on 11th July 1957, when he was arrested, he was
golng to England to seek employment. He had obtained a
11st of Catholle hostels in the same month;

that, after hils release from the Internment Camp, he was
unemplcyed for two months and then obtained employment on
17th February 1958, at Jordans Bakery in Dublin. He
worked therec until 2nd August 1958, and was put on short-
time employment., He then went to England and was employed
in the Central London Bakeries, Mackenzie Road, London.

He stayed there about a month and then returned to Dublin
where he got his job back at Jordans Bakery where he was
still employed at £10.10,0 per weel. His father was

dead and he gave his mother about £5 per week; '

he handed in a copy of a periodical called 'FIAT! which
was the Jjournal of a Catholiec organisation called !'Maria
Duce' and which set out the objections of Catholic.
social policy to Article 44 of the Constitution(l)

Detective-Inspector MecMahon then gave evidence on ozth
and replied to guestions puft by the President and members
of the Sub-Commission To the following effect:

that he had received confidential information in. May 1957,
that the Applicant had been one of a number of members of
the splinter group who had taken part in armed raids at
Moorestown on 12th January 1957, and at The Swan on 6th

May 1957.

On 1kth May, the Applicant was accordingly arrested
with nine other suspected members. He was then 1n company
with two members of the splinter zgroup and was found in
possession of an incriminating document. Two of the
suspectgd men, one of whom was Geraghty, were identified
in an identificatlon parade at the Bridewell.

/e
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Verbatim record of oral hearing, pages 37 to 4%,



He had arrested the Lpplicant as & result of con-
fidential ‘information concerning his connection with the
ralds on the two magazines and not because he was sus-
pected of carrying incriminatinz documents. He did nof
tnow of the Applicant's explanation as to the document.

The 4Applicant, when conseguently charged in the
Cistrizt Court, qtrted that he refusedé to recognise the
authority of the Court. He alleged that he had been 11l-
treated and, when sentenced, stated "'The Fourt is here %o
salfeguard the remnants of the Zritish Zmpire", He had
been Tingerprinted in the Bridewell against his will but
was not ill-treated;

(vb) that the Applizant, wasn serving his sentence of one
-~ - month+¥*s imprisenment in Mountjey Prison,- chose -to .share
- a-cell with Geraghty-and -Walsh.. -Hd¢ was released on 15th
June ‘end-confidentizl information showed that Me .con-
tinued his cleose association with the activities of the
splinter group;

that he errested the Lvoplicant on 1llth July 1557, as a
result of informaetion that he was going to England to
escape arrest., He tock the Applicant - -te the Bridewell
~and at 9.20 p. u., witn Inspector Mgirdle, ‘interviewed the
Applicant in his c2ell. He asked the Aop11c9nt if he was
willing to hand over the arms in his possession which
belonged to tbe splinter group end to disscciate himself
from the I.E.A. and illegal organisatidéns. He also.msked
the Lpplicent if he would sign & form of undertaking, but
" he ¢did not preoduce a2 written form.

—
3]
S

As far as he remembered, he hz:d asked the Applicant
to sisn an uncertakinz to "uphold" (neot to "respeet®)
the Constitution., The &pplicant had refussd anc he had
then asked him-to give a verpkal undertaking. 3uch under-
taking was sometimes accepted by the suthorities. The
Lpplicant had again refused. :

e next asked ‘the 4pplicant if he was willing-to give

information concerning the splinter zroup in return for

- money. The Applicant seeried interestecd anc the conversa-
tion was amicable although he, the fpprlizant, told him
that he was going To bz shot. He had¢ not taken the
Apnlicant's threst seriously. The Zpplizant said that
he would consider cvernight his offer of moneyv. On 12th
July, the Applicant told Inspector Mcirdle that he would
have nothing to dc witn that offzar,.

A 514591 o/
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(a)'

“(c)
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He hacd not specifiically asked the Applicant il he was
&.member of an i1llegal organisation as the whole discussion

.was on the basis that he was: a.member;

that in. Mountjoy Prison the Appllcant could have elect ¢ to
ge to the official I.,R.A. section or to the criminal sec-
tion, where he would have got a remission of sentence, but
he preferred to stay with his own group., This right of
election was perTectly normal but would not. appeer in the

_prison records:

that the Appllﬂant after the l9h0 Act ceme into foroe on
3th July, was ettemptlng on 1lth July to run away as was
known through confidential information. (1)

Detectiveulhspeetor MeMahon then'made the following replies
to questions put by The Applicant's répresencatives and
elso oy the President and members or thne SUb-Commission:

thet it was the firsf time that he had been accused of 1ll-
treating 2 prisoner and he had medo 2o report-

_ that he could give no partloular reasons for not mentlonlnd

in his affidavit that he believed the Appllcant on 1llth
July 1957, to be 2 member of an illegal organisation. An
admission to that effect by the Applloaﬁt would, of course,
have been the best evidenoe of this but there would not
have been any 1ikelihood of.such en admission being made.
His interview with the Applicant was on the basis of his
membership of an illegal organlsetlon and it would have
been ridiculous to have asked him if he was 2 member. The
Applicant at no time said otherwise.

" He did not.take very seriously the Applicéntis threat

‘that he, the witness, would be shot, He had made a report

on about 25th September of the interview with the Avpli-
cant which he produced,{ ~ He had nct mintioned

-in-.the report either the Applicant's threst or his

admission, direct or implied, that he was a member of an
illegal organisation. His report had been made in Septem-~
ber because it followed The Applicent's first effidavit;

thet the Applizant had not been arrested only on his ad-
vice as the authorities had other scurces of information;

./

(1)
A 51.591
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that the Appli-ant had the right to, and did in fact,
elect in Mountjoy Prison to share a hell with Ceraghty
and Walsh., In the last two years much latitude had been
given to political prisonérs in that respect. He,
Inspector McMahon, was not a member of the -prlson staff
but had got his 1nformatlon from Mr. CO'Donoghue, the
Deputy Governor., (1)

Detective-Inspector McMahon then made the following

replies to gueéstions put by the Atiornev-Generzl and also by

the President and members of the Sub-Comnission:

(a)

that *the information of the police was that the Avplicant,
Tollowing his release by the Court, had continued his
activities with the spllnter group vhlcn had been fused
with another subversive organisstion called Fianna Tiadh,
Zis constant associstes ‘were Geraghty, who had been found
in possession of a quantity of e¥01051ves and sub-machine

-gung, ancé Doyle wro had been newly arrested. They had

sometimes met at 29 Mary Street wherc gemiine meetings of

“the 'Prisoners' Bependents' Fund were also held. The

peclice had taken no =ctlon in regard to the activities at
39 Marv Street.

The information as to the Applicant 's complicity in .
the two armed raids came from a reliable source and that
stolon' ammunition was found in the house of one of the
pecple similarly indicated. The police had 000351onally

put a watch on-the Applicans but he had upken care to

conceal hLis act1v1u1es

that the Apwlicant at the = of 16 nad joinec¢ Fianna
Eiroann. In 1S55 he joined S0, end wes ezain orgenis-
ing thz splinter zroup of Fisnne Eireann which wes not
recognised by the official Filanns Iireann, beinz a boys?
orvaﬂlsatlon The Applicant visited the Iublin mountains
where. senior boys of Fianna Zireann were allegedly taking
part in military exercises. There had been disputes be-
tween the two sectors of Fianna-Eireann and the Applicant
had asked at the FeFOOUHrters of the official body that

l.:

I—l O

'thelr 'boys ! should be’ kept away from his 'boys' (Z)

The Representative of the _appllcantJ Mr. MacBricde, then
submitted as follows: :

that 2131 Inspector M:Mahon's cvicdenes was ‘'hearsay! or
'hearsay upon hearsay' except =5 regzrds the interview on
11th July 1957, anc the events in the Bridewell Prison in

Liny 1957.

(2)

Verbatin record of orzl hearias, pagez 52, 56 to €1,

Verbatim record of oral hearing, pages 62 to 65.
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As to the 1lth July interview, Mr. MacBride thought
that there were fThree salient matters

(1)  that Inspector McMahon offered to take a verbal
- undertaking in a modified form from the Applicant,

(i1) that the Applicant,had given him the impression
that he would consider the offer of money to become
a pollce agent

--(iii) that the Appllcant told Inspector McMahon that he

would be - assassingted.

Inspector McMahon swore an affidavit on 24th September
1957, in which he made no mention of those matters
although they.were relevant to the application Tfor habeas
corpus, particularly as regards the Minister's decision
in ordering the Applicant!'s imprisonment.

Inspector McMahon also made a2 report on 25th Sept-
ember 1957, in which he made no mention of the threat to
assassinate him and zlso stated that he had offered the
Applicant not money, but work;

that no reference had been made in any of the Government's
.written bleadings, until the Counter-Memorial of 12th ..
" January 1959, which was after the decision on admissi-
bllity, that the Applicant had directly or indirectly
admltted to Inspector MeMahon on 1llth July 1957, that he
vas engaged in illegal activities;

- . That Inspector McMahon had in his evidence repeated two
.accusations as to armed raids which had been made against

the Applicant before the Detention Commission,but the
Applicant had never been charged or tried for these
matters. Similarly, if, on 11lth July 1957, he had
admitted menbership of an illegal organisation he should
have been charged and tried by the Irlsh Courts. This
had not taken place. _

Durlng the Appllcant's cross-examination, he was
never asked aboub the two. armed raids at Mcorestown and
The :Swan and had therefore no ‘opportunity of replying to
those accusations. The Attorney-General’ had also con-
fused the dates. It was 28th May and not 16th May 1957

-when the two other men were on trial in the District

Court for participating in The Swan raid;

A 51.591 ' - /.
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that Inspector McMzhon, in his evidence as. to the events
in the Bridewell Prison on 14th and 15th May 1957, said
that there had been no force used on the Applicant. The

“latter, in his affidavit of 10th December 1957, concerning

the proceedings before the Defention Ccmmission, stated,
on the othcr hand, that Chief Superintendent Carrcll had
alleged that the Applicant had made false accusations.of
ill-treatment by the police.. .. Inspector McMahon, .
according to the press reports, had said before The
District. Court that: 'There was not very much force used
at af¥... That is not a true account /by the Applicant/.
He 1s exaggerating.

. The Respondent Government had been misinformed by the-
police as 1t had stated in the Memorial that the polilce '
had enquired at the hosp1ta1 and that the Applicant had not
been treated there for injuries. Hospital reromds had now
been produced on behalf of the. ipplicant -

The Respondent Covernment had been invited to prbduce
medlcal records from Mountjoy Prison tc show that the
Applicant had a black eyes;

that the Respondent Government had tried to establish not
that the Applicant had taken part in any i1llegal activities
but that he was gullty of taking part because of his

association;

(i). with the Bodenstown commeﬁoration. L1111 poiitical
parties ztftended this and any such presumption
regarding his afttendance was far-Tetched;

"{i1i) with Fianna Eireann. This was simply a Boy Scout:

organisation;

(111 Juith the Prisoners' Dependents! Fund. This was an
authorised and charitable organisation. Assocciation
with it, although possilbly indicating sympathy with
polltlcal prisoners, should not prejudice the Appli-
cant; .

that, a2s to the cuestion of the &poplicant's membership of
I.R.A., nothing had been put to him which displaced his
categorical statements that he had ceased, at the end of
1956 to be 2 member of any illegal organisation. An
Irish Court had acqguitted him of such a charge and the
Commissicon was bound by that decision.

/.
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The Court had convicted him of possgssion of an

.incrlmlnatlng document but ‘the Applicant had now explained
.-why He still possessed that document and ‘he had not been

challenged. '

Inspeotor McMahon nad produced no ev1dence to show

' that the Applicant was still a member at that period. "He

had referred to the reports of police infdérmers but these
were not always rcliszkle. * The decision ‘in the case of

. Jdencks against the United StatCQ was to the effeot
-that the U.S. Courts sould not: roly upon undisclosod

pollce evidencee

that, as to the guestion ‘of the Applloant's refusal to sign
an: undertaklng %0 'tespect the Constitution! it should be
pointed .out that the Applicant, as appeared in his affi-
davit of 21st February 1958, had been asked orally, not

in wrifing, to.sign an undertaking 'tc respect the Consti-
tution' and not. 'to observe the law!. He had stated in

“his evidence ‘that he would have been ready to sign the

latter form of undertaking. The Aprlicant stated fthat
he did not esteem the Constitubion and this was 2 view

shared by very many Deople in Ireland.

Further there was no. law o sanctlon,'or 'other pro-

cedure presceribed by law! as under Article 5 of the Con-

vention, which reguired a person to sign an undertaking
in order to obtain his freedom. The Courts could effect
this by.binding a person 'to the peace and. to be of good
behaviour! ‘but this was due process of lai and not an
arbitrary function. - There were two cases (Kent versus
John Foster Dulles and Brighl versus John Foster Dulles, )
in‘which thce U. 3. Supreme Court decidecd that

reguLat*ons, under which the Secretary of State could
require an applicant for a passpcrt to swear an affidavit
disclaiming membershlp of the Cormunist Party, dld not.

“'delégate that power to -the- Secrétary of State. If it was

not bermissible. under the -rule of law to compel’a person
to sign an undertaking to ‘secure a passport, it was

a fortiori not permissible to impose such regulrement as a
condiftion of liberty. The right to liberty was absolutbe

. and not subject to-any test of !'reasonablehess!’ regarding:

the Apnllcant's refusal to 31gr such undertaklng (1).

-t/.

(1)

Verbatin: record of oral hearing, pages 78 to 82, 91, 93,

to 95,
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1%5. The Attorney-General then made his observations on behalf
of” the Respondont Government.  His submissions were as follows:

() that Inspector MeMahon had not mentioned in his affidavit
of September 1957 the implied admission of the Applicant
during the interview of 11th July 1957 that he was a
member of the splinter group as the High Court had decided
in 1940 that any qguestion other than the existence of the
Ministers!' opinicn was irrelevant in proceedings con-
concerning a warrant of arrest issued by a Mlnlster under
Section 4 of the 19ﬂ0 Act;

(b} that the sugzestion was unbrue that the Government had
concealed information about the Applicant's attendance
for medical treatment at Jervis Street Hospital. The

-matter was 1nsigrnificant but the police had found an
entry of a man called LAWLER of a different address in
the hospital records while the record card had not been
made available to them;

(c) that, as regards the commemoration ceremony at Bodenstown,
the Applicant had been asked whether he had aftended as a
member of a2 splinter grouo. The Applicantc saidé he had
been there under the organisation of Fianna Eireann. = -’
Fianna Eireann was a youth crganisation founded in 1909 .
and associated with republican activities and of which
today there was 2 splinter group engaged in military
activities with the t'concurrence! of the Applicant;

{(3) that Szor Uladh (Free Ulster) was a military organisation
which, although not declared unlawful, was by reason of
its activities in Treland in fact unlawful as were cther
organisations of a2 simllay character;

(e) that, as régards the guesticn whether the Applicant had
.ceased 1in July 1957, to be a member of the I.R.A. or the
splinfer group, the fact cof his acguittal of such member-
ship in May 10957, did not, as was suggested, bind the Sub-
Commissicn. The Appiicant had been a member in 1956 and
had lc¢ft the main organisation zbout June 1956. - He admitted
taking part, when a member of the splinter group, in the
lerceny of firearms from the house of 2 man named Fowler
and was acgultted on technical reasons on a charge of
being found in possession of firearms in County Leitrim.
It was not until December that he said he had had a change
of heart and dissoeclated himsel? from the group.

A 51.591 /s



It was true. that on the occa51on of the raid at The -

= Swan. on 6th May 1957, the only evidence available to the

Government was that Inspector Mc¢Meheorn had confidential
AInformation that the Applicant toock part in the raid but

I-_Was not identified. ‘Similar confidentlal information had

(g)

been correct in the cases of Geraghty and Chrystle whoe were
later identified. This was hearsay evidence, but inter-
~national tribunals were not bound by the same rules of
evidence as domestic courts and should attach much signi-
ficance to i%;

that, when charged on 16th May 1957, for being in possession
of an ineriminating document, he did not take the obvious
course of giving the explanaticn he had now given to the
Sub-Commissicn but, as Inspector McMahon had stated,
challenged the right of the Court to try hlm as a soldier
of the Republic. He had denied this nocw before the Sub-
Commission but had never done so in any written pleading.
The map found in the Applicant's pocket was undated but the
document which he left at home and which was of a more
‘Aneriminating nature was dated 1956. Nothing suggested
that the map was of 1956 date;

that, as to his acouittal on 16th May 1957, the District
Justice may, as was often the practice, have acquitted him
of being a member of an 1llegal organisaticn because he had -
already convicted him on another charge, namely-that of
possession of an incriminating document;

that the Irish Times of 3rd July 1957 (1) reporting the
trial of Chrystle and Geraghty, contained the following
statement of Geraghty: :

"Regardless cf the conseguences that may happen
here I will return To that and.continue the fight
against the army of occupaticn in Northern Ireland."

It then added:

M"District Justice O'Flynn said thet he would dis-
miss the charge of being a member of an illegal
organisation as the ev1dence did not Support a
conv1ctlon on that charge."”

This appeared to bte a rreak decision unless the Court
decided not to regard Geraghty's statement from the dock
as evidence;

v

(1)

Government's Counter-Memorial of 12th January s
Document No. &.
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(3)

(1)

‘block. There were no contemporary reports. The -Appli-
cant had ncw been asked whether he wished -to say irf

- 186 -

that, as regards the Applicant's Imprisonment in Mountjoy

.Prlson, the Governor's Report of 2nd January. 1959, . )

stated that the ipplicant assoclated at hls i
own. request with Walsh, Geraghty and Chrystle in 1cH

these men were members of the crzanisation, which by
their activities they clearly were, and had answered 'in

-a . s8trange fashion! from which the Sub-Commission was -

entitled to make a very clear deduction. He refused to
reply in regard to Chrystle, Gerazghty and Walsh but stated
that Doyle was toc his knowledge not a member of any
1llegal organisation.

He associated with those three men in prison- and
there could be no stronger evidence of his continued par-

ticipation in such 111egal activities;

that the Political Prlsoners' Fund had applied for a

Jdottery licence in December 1957. Mr. Sorahan, Junior

Coungel for the Applicant, had supported that application
and said that the ‘Fund had no written constitution alfthough
the Applicant stated that its constitution denied member-
ship to any member of an illegal organisation;

that, as to the Applicant's refusal to give an undertaking,
he now stated fthat he had.conscientious ob jeetions which
he had not mentioned at the time to Inspector McMahon. In
regard to his-objection to Article 44 of the Constitution
on religiocus grounds, the Constituticn could not give rise
to any reascnable cbjection on such grounds. If he had

" indicated his objections, the authorities would have doubt-

less' met them, but it was not until 10th December 1957,
that the Applicant had said, in reply to a direct offer,
that he was prepared to give an undertaklnc as to his future

conduct

that, as to the incident on 16th May 1957, there was a
report. in the Irish Times of 17th Mey 1957,  _Thero
was 8180 2 photograph of the iLpplicant loaving court
with = nolise efficer, (1)

e

(1)

Verbatim record of oral hearing,”pages 119 to 131,

A 57,591
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136, In reply to the observations made- on behalf of the _
Respondent Government, Mr. MacBrlde made the following sub-
missions: _

- (a)

(e)

(o)

(£)

'that' in regard to the allegatlons of the Applicant's

partlcipatlon in raids at The Swan and Moorestown and in
1llegal activities. since his release,.no guestions were put
to the Applicant and no direct evidence had been submitted
to sustain those allegatlons. The Respondent: Government
had made these: unfounded allegatlons in order to preaudice
the Sub-Commission; - .

that the'ReSpondent Government,had;not referred-to-the
United States cases cited by him ané had, therefore, pre-

sumably accepted his—propositions concerning them;

that as to the trlal of Chrystle and Geraghty before the
Dlstrlct Court on 29th May 1957, the newspaper reports
showed that the accused had not been definitely identified
and that the Judge directed the jury to acquit them. The

1Report of the Comm1551oner of Pollce for 1957' stated that;

"At the Circult COurt both were acquitted by dlrec—
tion of the Judge. ‘through 1ack of satisfactory
evidence of 1dent1f1cat10n.

-

" Chrystle was released ‘ahd “was in State employment

(;n-;

that. Saor Uladh could have been declared illegal if the
Government considered it as such. This could have been
done by a ‘suppreSSLOn order' under Section 19 of the
1939 Act. = Ex-Senator Kelly, with whom the Applicant was

~alleged to be-in association, had never been interned
;and addressed. meetlngs ‘throuvghout the country;.

that the alleged I.R.A. manlfests contained in Schedules
5 and 6 to the Respondent Government'!s Observations of
12th January. 1959, were dated respectively 12th December
1956, namely ‘after the Applicant had.left.I.R.A., and
August 1957, namely when the Appllcant was lnterned.
They could not, therefore, be held agalnst hlm, ;

“that the Appllcant when in prison was ostracised by the

T.R.A. prisconers as was mentioned in the Governor's
letter and Inspector McMahon's report; -

A 51.591 g
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(g) +%hat, in regard to the 'beating up'! of the .Applicant at
the Brldewell Priscn on 15th May 1957, the Respondent.
Government had stated in its memorandum of 25th March
1958, that a police investigation had disclosed no
record of the Apvplicant's attendance at Jervis Street
Hospital. It later stated that the record was ol the
‘wrong name and address but the mistake was slight and
should not have prevented identification. The doctor
concefned had been_cross-~examined at length by the
police and had lodged the index card with 'the solicitors
of' ‘the Medical Protecticn Council in order that the
police shculd not remove it. The facts appeared from
the Hospital Register and Msdical Index cards

(h) that there had been several misleading statements by

C the Respondent Government. The newspaper reports did
not support the allegations that the Apnplicant had
challenged the jurisdiction of the Court on 16th May 1957
but he had done 50, as he had stated, in October 1956;

(i) that it had z2l1so been alleged that the Applicant had been
o discharged in writing by registered post on 13th December

1956, from membership of the Defence Forces. -That was
untrue as the enveldpe had been wrongly addressed ané had
- been returned with the letter to, and kept in the files

/

of, the Department of Defence; '

-(J) ‘that the Apblicant did not accept the contents of the
letter-signed by the Governor of MountjoyiPrison
doalinz vwith-evonts In
__"Jﬁ%yaﬁg5%anu T2t 10kt es stated that on 23rd May 1957, the
Appllcant asked to seec a solicitor with.a visw to bringing
an-action 2gainst Insvector MeMahon in régard to his
hav1ng been 'beaten up's 'The lefter further stated:

_ "T Asked hin to put his application in writing and

‘ : he said he would, but eventually he let the matter

: drop on the adv1ce, T was given to understand, of
Chrystle-" o ' R o

He challenge* the Govermment to produce the prison records
showing that the Applicant had &. black. eye when he arrived
at the prison. This was a natter which affected the credi-
bility of the two witnesses and, according to the known
facts, the Applicant had on 16th May 1957 made & charge
in open court that hec had been 'beaten up! under the super-
vision cof Inspector McMahone. The latter-had now stated
that the Applicant was 'exaggerating'. Some days later,
the Applicant asked to see a soliecitor in order to start
an action.

£ 51,591 /s
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~In Jul}, after belng arrested ‘he refused Inspector
MacMahon's offer to .become a- pollce agent and had been,
therefore; considéréd sufficiently reliable for that task.
It might be that E%s consequent imprisonment was ‘a.result
of his refusal. { SR L |

137. The Attorney General stated in hlS turn as. follows-

(a) that as regards ‘the Chrystie and Geraghty cases, the
S dep051tions'in the District Court showed that his sub-
m1531on as to the evidence of Kelly and Nash ‘was correct;

(b) that as regards the Dlscharge Certlficate, it had been
returned to the Department of Defence as the Applicant
hagd left his previous address and it had later, at his
‘solicitor's request; -been forwarded to him or his
solicitor.-together with the original letter and envelope
in order that he mlght be fully aware of the facts;

(¢) 'that, as regards the alleged Tbeating up! incidént, the
matter was not material to these proceedings. Inspector
MacMahon had denied i1t on oath. The photograph of
‘the Applicant hardly showed a man suffering from serious
assaul?t :about which he had just been complaining. The
address and name in the hospital records were not those

~of the Applicant and the index-card could not be seen or
obtained by the Government's Representatives;

(d) -that he wished to put in the depositions in tneé District
Court as to the-Chrystle-and Geraghiy cases.

In regard to these last observations, the Agent of
the Applicant, with the permission of the President
stated that ne wished to put in newspaper reports
concerning the Chrystle and Geraghty trial as the
Attormey-General had put in the deposition concerning
that trial., .As regards the photograph of the

.. Applicant, there was a date on the back of August 1957.
Inspector MacMahon had recently certified that it had
been taken on a certain date in 1957 -but it was submitted
that it had been taken on another date. He alsc replied

o/.

(l) Verbatlm record of oral nearlng, pages - 133, 134 143 to
- 151. .

-
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te & questicn put by & member of the Cemmissicn that
detainees, on the day after their arrival at the camp,
werergiven a copy cf Section & of the 1940 Act which set
up the Detenticn Commission. The Commission, according
to the Lttorney-General had first bcen set up on 16th

July 1957. (1)
1%8. OPINICN OF THE COMMISSION

The Cormission, havinz taken account of the writton and
oral submissions by the Parties, and with particular regard to
the information given in the oral hearing of 17th-19th 4pril 1959,
recalls: that thc Applicant was at a certain time, on his own
admission, a member of the I.R..L. Although the 4Lpplicant has .
stated that he had severed his links with the I.R.A. before the
end of 1956, the Commission feels bound to cbscrve that his
general conduct, his association with perscns known to be active
members of the I.R.L., his convietion for carryving incriminating
documents and other circumstances were such as to draw upon the
Applicant the gravest suspicicn that, whether or not he was any
longer 2 member, he still was concerned with the activities of
the I.R.4A. at the time of his arrest in July 1957.

~ B =
.Does the operation of Article 17 preclude an Applicant from

invoking the provisions of 4Zrticles 5 and 6 of the Conven-
tion? : K

139, Memorial and Reply of the ALpvlicant

The Lpplicant in his Memorial (entitled '.Yguments and Con-
clusionst'), of 20th Hovember 1958, and in his Reply of 19th
February 1959, referred to the Furcpean Commissionts decision of
30th August 1958, in which it wes stated that the principles
applied by the Commission in its dzcision on the admissibility
of the German Communist Party avpliczation {(No. 250/57) might be
applicable in the pressent case. It was submitted by the iLppli-
cant:

(2} that the former case had been lased on Articlss §, 10~&nd
11 of the Convention which were subject to specific I1imi-
tations not applicable to ~rticles 5 ond 6. srticle 17
could not, however, be used to nullify such Tfundamental
Lrticles as 2, 3, L, 5 and 6 of the Convention;

S

-
\J1
O

ot

O

|_l

o~

l....l

»

(1) Vérbetim record of oral hesring, peges 152,
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(b)

Loy
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that. Article. 1.7 was by 1its terms inarplicable to claims,
under Articles 5 or. 6 of the Convention Lrticle 17

-relatea to & claim of = right To 'engage in any activity!

or. 'perform any act!' and could thercfore be properly
applizd to a claim under hPthleS 2, 10 or 11 which

dealt with such issues. 4s 2n 111ustration, it was asked
whether the clzim of a German Communist alleging torture
under Article 3 of the Convention could be defeated b

the plea that the case was governed by article 17. (1

Counter-Memorial and He101qdrr of the Respondent Govern-
ment .

-The Eespondent Covernment in 1ts Countcr-Memorial of iath

January 1959, .and in its, Observations of 12th March 1959, sub-
m1tted~ : -

(a) .

that the European commission in 1ts de0181on on the admis—

8ibility  of the CGerman Communist Farty application had

based that decision on qrthle 17 of the Convention. It

'i'had_deliberately net chosen to srocsed on the restrictive

(b)

paragrevhs of &Articles 9, 1C and 11 but on the basis that
Article 17 was & fundamental provision to which all other
Articles of the Conventlion were.subject. The Commission
had stated in its decision:

"It is clear.from the foregoing that the appll-
“catidn by the German Cormunist Party csnnot rest
upon any provision of the Conventlon, lcast of all
onn irticles 9, 10 and 11 "y : :

~ that the Applicant'!s suggzestion that the applicatlon of

Lrticle ‘17 -would make him an outlaw was falseé. -The
Lpplicant could ‘have recourse tc the Irish High Court
and Supreme Court and to the Detention Commission. EHe

‘had ‘not, however, a right of recourse to the European

Commission, (2)

. . Paragraph 5 (b) (iv) to {vi) of Memorial,.

Paragraoh io0 to 42 of Lounter-Memorial.
quacraph 3 (c) of Oboervquioos of 12th:Juns 1959.
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141, OPINION OF THE COMMISSION

Article 17 does not deprive persons who seek to destroy
the rights and freedoms set forth in the Convention of the
general protection of the rights and freedoms guaranteed
therein. It merely precludes such persons from deriving from
the Convention a right to engage in any activity or perform
any act aimed at the destruction of any of the rights and free-
doms set forth in thz Ccnvwention. This means, for example,
that no one may invoke the right to freedom of thought, free-
dom of press or freedom of assembly and association for the
purpose of destroyving the free, democratic order protected by
the Conventicn. The rights set forth in Articles 5 and 6 of
the Convention, on the other hand, are in no way diminished
by Article 17. Thus, an agitaetor, who pursues communist,
fascist, national, sociallst or, generally, totalitarian aims
is entitled to avail himself of the provisions on procedure
contalned in Articles 5 and 6. Those provisions are hot
concerned with rights relating v¢ the acfions of a group or of
an Iindividual but with the duties of the public authorities
towards all individuzls. Such duties are not affected by
Article 17, which is concerned solely with the actions of
a group or of an individual who makes use of positive rights
for the purpose of destroying the free, democratic order.

For this reason, the Applicant cannct be deprived under Article
17 of the rights guarantced by Articles 5 and €, even if it

be admltted that he was acting with revolutionary intent, or
in any case with an intent incompatible with the Convention.

A 51.591



[T

2.

The guestion of any damages, compenszation
and costs to be awarded ©o the Aprlicants

The claim of the Avpplicant

The Appllcaﬁt'ﬁ claim, alrecady mentioned. in Part II,

- paragraph.13 of this Repcrt, was finally stated (1) to be.
for compensation and.demages for his impriscnment, in vio-
ldtion of the Convention, by the Respondent-Government-

(a)-'
(b)

(e)

-dent

from 12th July 1857, (date =f signature .by the Minis-.
ter for Justice of the warrant for his imprisonmént
under Section 4 of the 1940 Act) t» llth December 1957;

in the alternative, from 6 a.m. on 13th.July 1957,
(time of his removal from Bridewell Police Prison) £o

1lth December 1957;

in the further alternative, from @ ae.m..on:13th July

1957 (time of his iwmpriscnment at the wlllnary Intern—

ment Camp) to 1lth Deccmber 1957.

The Applicant als»o clalm»d the Uaymcnt by the Respon-
Government of all the costs and expenscs 5 the pro-

- cegdings in the Irlsh Ccurts and before the: European
.Commission.

13-

Applicant's submission 2s to calculation of damages
and costse

The Applicant in his Memorisl (:cntitled 'Arguments

and Conclusions®) of 20th November 1958 and in his Reply
of 19th February 1959 and at the -ral hearvings before the
Sub=-Commissicn on 17¢th tz 19th April 1959, submitted:

(a)

that, as a fesult of the viclation of the Convention
by the Respondent Government, ne was entitled to com-
pensaticn, damages and costs on the following basis:

(i) special camages for his lcss of earnings
during the periosd of his imprisonment and
for the consequential loss suffered by him
resulting from that imprisonment,

(1)

£ 51.591
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(ii} general demages for the deprivation of liberty
and of the amenities of life during his impri-
.sonment, and, S -

(iii) punitive damages in respect of the aggravation
of the injuryv to him caused by the false allega-
tions made by the Respondent Government during
the proceecings before the Detention Commission
and before the European Commission:

that, with reference tc his claim for payment of costs,
such costs should either be assessed and awarded
separately or be added to the above compensation and
damages;.

that conditions in tThe ‘detention cemp were very unsatis-

factory and that this affected the guestion of damages.
The Respondent -Govermment should praduce the Report of
the Visitor zf the International Red Cross, 1if it was
considered relevant;

that he -had, iIn accordance with Articlie 5, paragraph 5,

of the Convention; an zbsolute and enforceable right to
compensation; : -

thet, in estlimating the amount o°f damages, it should be
taken. into account that the Respondent Government had
advanced three different reesons ior the ilmprisonment of
the fpplicant:

(i) participation in dllegel activities at the time of
_ his arrestc; "

(ii) under Article 5, paregraph (1) (b) »f the C:nven-
tion to which Article 5, paragraph 3 did n=zt
apply; '

{1ii) under Article 35, paragraph (1) (c¢) of the Conven-

tion €z which also Article 5, paragraph 3 did not
apply;

that, as to the 'special damages™ claimed by the Appli-
cant, his wages werc about £10 per week. Damages for
twenty-six weeks imprisonment would therefdre be 226Q;

s to damages for deprivation of liberty, the Sub-
Commission should assess whatever sum per day they
thought fite This should be substantial in view of the
Tact that the Applicant was able to carn 2z good living
and vigs ceprived of the opportunity to do s for five
or six months;

2 51.591 ./
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_és'fo-punitive darviages, théée have been claimed by

recason of the various unsupported allegations made
against the Applicant (1);

‘@s to the legal costs beforc the Irish Courts and
‘the European Commission, a Law Cost Accountant had

.. prepared a summary of costs (2) incurred before the

Irish Courts and amcunting to about £4,500. The
costs of the proceedings before the European Commis-
sion might be taxed by an expert appointed as- s
Taxing Master by the Sub-Commission or Commission.

. Authorities could be cited to show that damages

1l -

should include costs of proceedings resulting from
the need to exhaust domestic remedies before bring-
ing ‘his case before the European Commission (3}. ©

Submissions of the Respondent Government on the
guestion.of_damages and gosts

The Respondént Government submitted in its Ccunter-

Memorial of 12th January 1959, its Rejoinder of 12th March

1959
17th

(a)

and at the-oral hearing before the Sub-Commission on
to 19th April 1959:

that there.had been no violation of the Convention in
respect of the Applicant and -that consequently the

- question of compensation or damages did not arise;

(b)

that, if the guestion of damages did arise, it was not

- for the Sub-Commission to-recommend an award of a

fixed sum but to report whether or nst the Irish laws
provided for an award of damages under Article 5 of
the Conventions. . The Committee of Ministers should
then determine what steps, il any, should be taken by
the Respondent Government to mcdify its laws in order
to give sffect tc the report. y

(1)
(3)

‘See also Part IV of this Report (Frlendly

Settlement) (para. 145).
Exhibit .G to VLPbaulm ‘record of oral

hearing. _ .
Paragraphs 1, 12 of Memorial.'ngcgpeph
32 of a-nly. Vorbatim rzen=’ of oral
hooring. Pagos 83, Bu, 95 152.
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145. The Sub-Commission in its Decision of 24th March 1959 (1)
had referred to the Applicant's claim for damages and stated
its wish to receive information from the Applicant and Inspec-
tor McMahon on two questions which it considered might affect.
the issue: :

(a)}) whether the Applicant in July 1957 had in fact ceased %o
be a member of an illegal organisation and ceased all
activities in support of such organisation;

(b} whether the Applicant acted unreasonably in refusing on
11th July 1957 to sign an undertaking Co respect the
Constitution and laws of Ireland and in continuing, un-
£il 1ith December 1957 to refuse to sign an undertaking
with regard to observance of the law.

The consequent statements by these witnesses at the oral
hearing before the Sub-Commission on 17th tc 19th April 1959,
have been seft cut in full in Chapter III of this Part of the
Report (2).

146. OPINTON QF THE COMMISSION

The Commission, having regard to its majority opinion
that there was no violation of the Conventicen on the part of
the Respondent Govermment, considered that no award should be
made to the Applicant in respect of his claim feor damages and
costss .

(1) For relevant pvart see paragraph 127 above.

(2) See paragraphs 116 to 141 above.
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PART IV \
FRIENDLY SETTIEMENT

147. The Applicant!s supgestion for a friendly settlement

The question of a friendly settlement between the Parties
was first raised in the Memorial of the Applicant (entitled
'Arguments and Conclusions') 5f 20th November 1958. The. Appli-
cant proposed thet a friendly settlement should be reached on
the basis of payment by the Respondent Government of a sum ade-
quate to compensate him for his imprisonment and of a sum to
cover his expenses and costs.

He further suggested that compensation should be assessed
as follows: . .

(a) special damages for the loss of earnings during the period
of his imprisonment and for the consuqubntlal 1o8s sus-
tained by .him resulting from imprisonment;

(b) general damages for the deprivation of liberty and of the
amendties .of life during the Applicant's imprisonment;

(¢) punitive damages in respect of the aggravation. of the in-
Jury caused by the Respondent Government to the Appllcant
"by reason of the false allegations made agalnst the Appli-
cant in the course of the proceedlngs before the Detention
Comm1551on and thé Commissicn of Huméan Rights.

The Applicant also claimed payment by tnhe Respondent Govern-
ment of all costs and expenses of and incidentel to the proceed- .
ings instituted by him in the Irish Courts-and before the Com-
mission of" Human Rights, such ccsts and expenses tc be either
assessed and avarded separately or added to the compensation
and damages payable by the Respondent Government (1)

14g. The. Sub—Commission at its meeting on 23rd-24th March 1959,
considered that it was premature to make any suggestions to
the Parties as to a friendly settlement.

149. .The position of the Respondent Government

The' Respondent Government in its Ccuntér-Memorial of 12th
January 1959, repeated its case that there had been no viola-
tion of the Convention; alternatively if it was found otherwise,
that Articles 15 or 17 of the Convention should bé applied in

o

(1) Paragraphs 2, 12 of Memorial. See also Pert ITI.
Chaptzr IV, of this Roport.
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its favours. The Government cbntended, therefore, that no
question of compensation or damage carose (1)«

150« Decision of the Sub-Commission

‘The Sub-Commission, in its De0181on of 20th Aprll 1959
decided to invite the Parties tc inform it before 1st June
1959, . "whether they desired to make use of the assistance of
the Sub-Commission f{or the purpoese of attempting to obtain a -

Triendly settlement and, in that event, to submit in writing

their suggestions in regard ta the guestion of a frlendly
settlement”. :

1531. The Apolicant's Reoly

The Applicent repllud on 25th May 185C¢, and statéd:

(2) that he would be glad to .eveil himself of the 'Sub-
Commission's assistance in order tc obtain a friendly
settlement. He referred tc his previous remarks.to
that effect in his Memorizl of 20th November 1958;

(b) that his propssals were made without pre judice; .

(o) -that his object was esimply to vindicate his personal
' rights and he was novdirectly concerned with any issues
~of general application. His personal rights would be
adeqguefely vindicated by the peyment of damages, compen-
sation and costse He agein estimated thé compensation
due to him as follows:

(i) cqﬁnnns°t1 n for 1lass of carnings during the
period of his imprisonment from 12tn July 1957,
to 1lith December 1957. Alsc compensation for
deprivacicn of libervy taking into consideration
the wvery unsstisfactory nature of the conditions
in The Prison Camp &s mentioned in peragraph 32
0 tha Apolicent'!s Ru nly of l9bh February 1950;

(i1) very sube pEFulal compensation by reason ¢f the
serious and reckless allegablons made against
bim during tﬂA proceedings. - He wasraccused. of -
committing various crimes, ol swezring untrue
statements &nd of ziving an account on qatb
regarding his 111—ureatﬁbnt which WuS "a com-
plete fabrication' The reckless manner in

H

./.

(1) Paragreph 25 of Counter-Memorial.
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which the Respondent Government had conducted its
case had gravely aggravated the amount of compensa-
tion and damagess. wouring the last hearing, new
allegations haé been 'hurled! at the Applicant who
had not even been cross-examined on some of thc

.. .moat serious ones; :

(iii) a compromise Ifigure of £2,500 for cgmbensatidn
- which was far belcw the sum to which the Applicant
was entitled

(iv) costs and expenses incurred by or on behalf of the
Applicant in respect of the proceedings before the
Detention Commission, the Irish Courts, and the
Commission and Sub-Commission of Human Rightse.
These costs could be awarded scparately cor addi-
tionally €2 the agrecd sum for ccompensatione.

The Applicant added thet he had already fur<
nished details of legal costs incurred in the Irish
proceedingse A bill of eosts was being prepared of
the proceedings before the Commission and Sub-
Commission of Human Rights and could, if necessary,
be 'vouched and texed before an expert appointed by
the Commission or Sub-Commission.

152+ The Respondent Government's reply

The Respondent Government replied on 30th May 1959, to the
effect:

(a) that the Applicant, by contending that the Govermment was
net justified in exercising nowers which it considered ne-
cessary, had put in issue the bons fides oi the Government.
A claim so founded could not be the subject of a friendly
settlement:

(b) that the Applicant!s proposals, as set out in his Memorial
of 20th November 1950, were such ss to indiczte the ab-
sence of an intention on his par{ to reach 2 friendly set-

tlement.

153« Further Cowments by the Parties

The Applicant's sclicitors, in a letter to the Secretarizst
on 22nd June 1959, referred to the Respondent Government's let-
ter of 30th May, and stazted that, contrary to the suggestions
of the Govermment, the Applicant had at all stages been desi-
rous of reaching a friendly settlement.

£ 51.591 ./



_ The RuSpondent government in a further letter of 23rd June
195G, stated, with reference to the Appllcant's letter of
25th May- thab its attitude was unchanged.

g ¢+ Subseqguent action by the Sub-Commission and position of
the Parties

" The Secretariat, acting on the instructions of the Sub-
Commission, wrote a letter to the Parties cn 9th July 1959.
It took note of the previous letters of the Parties which did
not zpparently provide sufficient basis for a friendly settle-
ment but pointed out that the Sub-Commission continued to hold
itself at the disposal of -the Parties witha view to facilivat-
ing.a friendly solution of the caso. :

The - Seeretariat added in its letter, that the Sub-Commission
was continuing with the »reparatvion of its report which it inten-
ded to submit to the plenary Commission in December 1959.

- The fpplicant replied on I4¢th July simply acimowledging
the reccip:t »7 she Secrctariat's letter ol 9%th July 1959,

1

155. It was in these circumztan~ls thet the Sub-Commission found
that it should not pursuc its efforts with a view to obtaining

a- friendly settlement between the Parties. Tho Commissior, whoin
adopting its Report on 19th Decavhar 1959, confirmed the-view of
the Sub-Comriicsion thaet there wos »ot & sufficient basls for a
friendly scttlement botween the artiles.

£ 51.591
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