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I. INTRODUCZICN

1. The following is an outline of the czse as it has been
submitted by the parties to the European Commission of Human
Rights. '

2. The applicant, Mr. Richard Hsndyside. is 2 United Kingdom
citizen, born in 1943, and resident in Loundon, He is =z
publisher and proprietor of the pudblishing firm "Stege Ons"

in London. He has published among other bhooks, the English
edition of a book ty Shren Hansen znd Jesper Jensen entitled
"The Little RHed Schoolbook"

The substance of the applicant's complaints

. The application concerns the publication ol this hook
which had originally been published in Dermark irn 1965. The
applicant had purchased the British righvs of fthe Schoolbook
in September 1570 2nd after having had it .ranslated into
English had intended t6 publish the dook in the United Kingdom
on 1 April 1971.

4. However, on 30 March 1971, aftew having received complaints
about the publication of "The Little Red Sckoclbvook”, the
Director of Public Prosecutims asked the Metropolitan Police

to undertake enquiries. On. the followinz day a successful
application was made for a warrant ynder Seciion 2 of the
Obscene Publications Act 1959 te seaych premises occupied

by Stage One and Libro Litre (Booksellers) and on the same day
1,069 copies of the book were seized together with 2 guantity

of advertising material and correspondence relating to the
publication and sale of the book, On 1 4April 1571 furthexr
successful applications were made to search again the premises
occupied by Stage One and Libro ILibre and to search ziso the
premises of the printerg of the kaok. As a result of these
searches which were carried out later that day further copies

of the book were seized as well as corresvondence relating to

it and the printer's matrix with which the book had veen printed.

5. On & April 1371 = successful epplication was nade at
Clerkenwell lagistrates' Court for itwo summonses against the
applicant under the Chscene Publicetions Acts 1959 and 1364
charging him of possessing for putlication for gain copies of
an obscene book. The summonses wers answergble on 28 May at
Clerkenwell Magistrates' Court, tud on en anplicesion vy the
Director of Public Prosecutions, tie case was adjourned until
29 June 1971 when it was heard at Tarbeth legissrates' Court.
Witnesses were called for bhotvh pros:ccution and defence and

on 1 July 1671 the applicant was found guilty of both offences.
He was fined £25 on each summons and »ordered to pay £110 costs.
The Court further made a forfeiture order under the Obscene
Publications Acts for the destruction c¢i <The uvooks by the
police.



€.  On 10 July 1971 the applicant fileé notices o~
against both convictions. On 20 October 1371 he sope
the Inner London Quarver Sessions for the hearinc ox a
which ended on 25 October. At the heering nive exvert witn
called by the epplicant and seven by the rz spondﬁqh viers
examined. Judgmant wes delivered cn 29 OCuObeL ~C71 uphelding
the convicticne and dismissing the zppezi. The applicant was
ordered to pay. another £354 costs,

t:‘l ,(U"U
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7. In hig judgment the judge staizi thav the Court was satisfied
beyond reasonable doubkt that the bronx had a tendency to cepfave
and corrupt & substential majority of -aildresn under 15 and was
therefore obWscene within the meaninz  of the Uhscene rublications
Act. Furthermcre, the =pflicunt tad nov made out the statutory
defence that, on the balance of probablultleb; Tie publicetion

was for tThe Dubllc good.

The action

8. The appllcant comzlained to the Comais that
ainst himself and
Tigh

by the United XKingdaz =zuvhoritiesiand court
The bittle -Red Schoolbsoik were in ‘bregcn of b g ts to -
freedom of thought, consciencze and teli=i, unfer irt. © of the .
Convention, his “ight to freccom of eﬁr_ydsioa under &rt, 10 of”’
the Conventlon and his right to the bpeacsful »uioyment or
possessions undsr Art. 1 of Protoecl io. 1. He 2lso maintained
that tre proceedings brought®againsi jiim nad been retrogspective

in nature and thus contrary to Art. 7 of the Convention, that
contrary to Art. 14 of the Convention the United Kingdom had

faiied to secure to him the above rights without discrimingtion.

on the grouné of political oxr other opinion; Iinazily the respondent
Government were also in breach of Art. 1 and Art. 13 of the
Convention. - '

O’JUJ
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S, rne present application wes lodgsd with the Commission on
12 Aprili 1672 znd registered on 17 Arril 1572,

ra
10. On 4 April 1974 the Commissicn Geaclared inadmissible the
applicant's complaints under Arts. 1, 7. 35 1% and 14 of the
Convention. ©On the other hard, it declared admissible the
application insofar as it coucerned the aop__uan*‘t azllegations
under Art. 10 of the Convention and under Ars, 1 ¢f ZFrotocol
No. 1 in reletion tc the allegations under Art. 10, ihis
decision was taken by the Commission 2 %tex having cbtained
written observations from the parties ¢s the admissibility of the
applicetion ana after hearing %l partizs' oral . susmissions at
2 heazring to which they had been invite? in order to wmake full

submissions both as to the admissibility and as to the merits
of tiiz case. Subsequently further written sabmissicns on the
merits were mede by tne apolicant on 12 Mgy 1974 and by the

respondent Govarnment on 9 August 1974, The »a2svondeant Government
were zlso invited to submit additicnal infornation regarding the
historiczl backgrouné of the passing of the Jbzcens Fublications
Arts 1955 and 1964 and, as fear as possible. theo complete

1
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Jurisprudence and practice ir the United Kingdom in regard to the
relevant provisions of the sazid Obscene Publications Acts. The
Government complied with this request on 21 May 1974.

11. The applicant has been represented before the Commission by
Mr. Cedric Thornberry, a barrister and lecturer in law a2t London
University who vwas assisted by Mrs. J. G. Peirce, LL.B. TFree legal
ald has been granted for his representation in accordance with the
Addendum to the Commission's Rules of Procedure.

12. The respondent Government has heen represented by

Mr. Paul Fifoot, as Agen®, who was ascsisted by Mr. Michael Eastham
Q.C., Mr. Gordon Slynn, C.C., as well as by MM. A. H. Hammond and
de Deny, Home Office, as advisers. )

13. The present Report has been drawn up by the Commission in

pursuance of Art. 31 of the Convention after deliberations and votes

'in plenary session on 7 and 8 July 1975 the following members heing

present (1) '
M. SPERDUTI, Acting President

E. S. FAWCETT

A. TRIANTAFYLLIDES

WELTER .

BUSUTTIL

KELLBERG

DAVER

MANGAIT

CUSTERS

. A. NORGAARD

. H. F. PCL&K

J. DUPUY

. IBEX=EKIDES

S. TRECHSEL

l4. The text of the report was adopted by the Commission on
30 September 1975 and is now transmitted to the Committee of
Ministers in accordance with para. (2) of Art. 31.

15. A friencly sevtiement of the case has not been reached and the
purpose 0X thae Cemmission in the present Report, as provided in
Art. 31 (1), is accordingly:

51) tc establish the facts, and

2) to state an opinion as tc whether the facts found disclose a

breach by the respondent Government of its obligations under
the Convention.

NHOoOQURDHEY R G

16. A schedule setting out the history of proceedings before the
Commission, the Commission's decision on the admissibility of the
application and an account of the Commission's unsuccessful attempts
to reach a friendly setitlement are attached hereto as Appendices
I-III.

17. The full fext of the pleadings of the parties together with the
documents lodged as exhibits are held in the archives of the :
Commission and are available, if required. -

{1) Since MM. Ermacora and Opsahl were not present when z final
vote on a breachk of the Convention was taken, the Commission
took special decisions on 30 Sepiember 1975, in accordance
with Rule 52 (3) of its Rules of Procedure, %o permit these
members to express separste dissenting opinions in %he
Commission's Report.



II, BSTABLISHENT OF THE FACTS :

18. The fzcts of the case ss they have been subnitted by the
parties are nct in dispute. They mey be surmariced as follows:
Background
_1G.  In 1268 tke apolicant cpened & small punliishing firm which
prior %L the publication cf Ihe thtl: Sid D oq;ooo hag

=1

published thres works, namely Soci ang@ an® Mzwn 1n Cuba, by
Che Guevara, Major Speeches, by FideL Casixo, iuvolutwon 1n
Guinea, by Amiicar Cabrai. Then came the vubiicetion of tne
Schcolbook whickh appeared in =z rrvised edition on 15 November
1971, znd since then the app*;:f_t hias published four Iurther
titles, namely XRevolution in the Coago, by Zldridge Cleaver,

2 book of writings from the vwomen's Libers*™_.n HMovement called
the Bodyv Politic, China's f:cialist Revoliuiisn. by John and Elsie
Collier, and Tne Fine Tubes 3trike, by 7oy hack.

2C. The British rights of The Little Red . nool:oock written

by Spren Hansen and cesper J:ensen, two Denieh au_“ors, had heen
purchased by the =zpplicant aiter the Frar .iurt Bcok Fair in
September 1970. Tr.z book had first tesn published in Denmarik in
196G and subsequently in Belgium, Flnland, Germsny, Holland,
Iceland, Noxrwey, Sweden and Switgerland as well as several
non-Eurcnean countries. Certairn judicial or asdministrative
actior hzd besn iz2ken against the vock in Belgium and in France,

but in both ccuntries it was subssquently puollsne uncensored and put

on eale. The originzl English langusge e«aitiou of thw becx has
altogether 20S peges. It contairns an intreducticn nmaded "All
grown-ups are parer tigers", an “Introduciion to une British
editiorn™, and chapters on th, follovwing subjects: Lducation,
Learning, Teachers, ~upils and Irs Sy ;ster.. The chepter on

Pupils comtaine a I Dage seltion qeadvd "Rex" which includes

the fOllOwlﬁg sub-scctions: Lizsturbatisn, Jrgasm, Intercourse and
petting,. Ccnitraceztives, w2t Zvszzs, Jens "uatlon, Chila :
molesters or "dirzv old men", rarnography, Impoience, Homosexuality,
Normal ani zonorezl, PFind out Lf“u, VenerealdiS'ase, Arortion,

Legel snd illiegal zborticen, zober, Methods oi abortion, '
Addresses for nelp and advicc on sexuzl matters. The introduction
to tie British edition cstates thet the "book is meant to be a
reference boox. The idea is not te read it straight Through,

tut to usc the 1ist of contents to find and read about the

things you're irnteresited in 5r wauT 10 ¥IlW ROTE about. Even if
vou're &% a pariicularly progressive school you should find a lot’
of ideas in ths book for improvinz things".

2l. After having arrangasd for the translatior ol the kook into’
Engiish the applican+ preparzd ern editiorn fcr the United Kingdom

with the helv of & group of children znd teachers. rie intended
publiiczsion it tne Ln1Ucd Kingdom on 1 &Apxril 1G71. As soon as -
orinting wag I zenT cut severzl hundred review cerles
o he YLock, : with z wregs release, To 2 variety of
publications  sromwm neticnal and loczl newspzrers S0 educaiional

/.



ana medgical journals., He also placed advertisements for the
book in various publications including "The Bookseller", "The
Times Educational and Literary Supplements' and "Teacher
World". :

22. On 22 March 1971 the Daily Mirror published an account

of the book's contents, and further accounts appezred in The
Sunday Times and the Sunday Telegraph on 23 March 217371.  Further
reports on the book were carried by the Daily Telexraph on

29 ané 30 March 1971l. These reworts also indicated that
representations would be made tc the Director of Public
Prosecutions demanding that zciion should be taken against the
publication of the book.

The seizure of the book and the appiicant's conviciion
and_seftence T T TTTTTTTTTTTTT TR TS

. . . e e . et e g e
Lo *

23. Indeed, after receipt of a number of such compigints, on
50 March 1971 the Director of Public Frosecutions zsked she
Metropolitan Police to undertake enquiries. As a result of
these, on 3i March 1971, a successful =zpplicetion was made for
a warrant under Section 3 of the Obscene Publications Act 1959
to search premises at 21 Theobalds Road in London which were
occupied by Stage One and Libro Libres, a2 beoksellex « The

nA O
~ -

warrant was executed on the same Zzay znd 1,069 copies of the
book were seized together with lez-lets, costers, showcards
and correspondence relating to the puklization and sale of the

book.

24. Acting on the advice of his izwyers the applicant
continued distributing copies of the book in the subsequent
days. ALfter the Director of Public Prosecutions had received
information that further copies of the Yook had been taken to
the premises after the search, furthier successful applicaticns
were made on 1 April 1971 to search again the premises zt

21 Theobalds Rcad and to search aiso the premises of Hazell,
Watson & Viney Ltd., the "printers of the book at Tring Road,
Aylesbury, Buckinghamshire. Searches of both premises were
carried out later that day. Altogether 132 copics of the

book were seized at 21 Theobalds Road znd, =zt the printers,

20 spoiled copies of the book, together with correspondsnce
relating to it and the printer's matrix with whizk tThe book was
printed. On both occasions, however. 14,000 copies of the
book, which were stored clsewhere on the apvlicant's premises,
were missed.

25. On 8 April 1971, a successful applicasion wes made at
Clerkenwell Magistrates' Court for two summonses against the
applicant for the folliowing offences:

(a) M 31 March 1971 a2t 21 Theobalds Road, WC2, for

¢ 21
having in his possession 1,069 cbscene books entitled
"The Little Red Schoclbeokx" for publicatior for gain;

e
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() On 2 April 1¢71 at 21 Theobalds Rcad. %Wl2, for
havirg in his possession 152 GooKs entitled "The i
Red Schoolboox" for publicetion for zain. '

These sunmonses were issued under Section 2 (1) of the Obsazens
Putlications Act 1359, as amended by Saction i (L) of the
Obscene Publications Act 1964. They were served on the applicant
on the same dey who thereupon cezsec distribution oif the book
and sdvised bookshops accordingly. 3By that time, a toial of
17,000 copies c¢f the book hzad zlready heea distributed.

2G. The summonses were answer:hle on 28 May 2971 at Clerkenwell
zzistrates' Court, but, on the applicaticr of the Direcctor of
Public FProsecutions, the case was adjourned until 2§ June 1371,
On that day the applicent zppeered at Lembeth Maglistrases' Court
to which the case had bcen trensferred, :.=ving consented to the
cese Deing heard and determined in summa:rS pwoccadlngshoy a
magistraete rather than dy a judge and a uty on indictmens. - He
was represented by counsel having beer granted legel =2id for
the representation of his case. On 1 Juiy 1971, after witnesses
had been called for both prosecution and defence, the applicant
was found guilty of both offences and fined £25 cn each sunmmons
and ordered to pay £110 coszz. At the same tirms the Couxrt made
& forfeiture order for the destruction of the hucks by the
police,

—~

z/. On 10 duly 1971 notices of appesl ageinst Loth convictions
were recelved by the Metropolitan Folice from the solicitors
representing the applicant. The grounds stated in the rnovices
were "that the magistrates' decision was wrong and against the
weight of the eviaence". The aprreal was heard teiore the Inner
London Quarter Sessions on 20, 21, 22. 25 and 26 Cctober 1G71.
At this hearing seven witnesses geve cvidence on behalf of The

prosecution, and nine on vehall of the applicant. Julgment was
delivered on 29 October 1571: *oth convictions wezre UDhLlL and

the applicant was order=d te u.’ andother £8>4 coets.

25. The Cour:t examinei two principel issues presented by the
case, namely, first. whether or not the Crown had proved beyond
reasonatle doubi that The DLittie Hed Schoolbock was an obscene
book or an obscene article within the meaning of Sec. 1 (1) of
the Obscene Puvlicetions Act 1959; and sescondly, if so, whither
or not tihe epplicant hacé established the staitutory defence open
to him und=r Sec. £ of the Cbscene Publiczticns Act 1959 tc the
effect thatv he had shown, on 2 baliance of probedilitics, that
publication of the bock was justified =zs he:n; for the puklic
good,

ot e )

2% om oo preiliminary peoint,
of the expression "articie" ii
by the prosecuvion nad tsen tho

Court dealt wisn the mezning
¢ 1953 dct. Ths main cormplaint
that part oif tr=s kool hezded

/
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"Sex" wes obscene and that it was thet part, =nd thet part
only. wnich was the article which, taken as a whole, had to

be proved to be obscene., On the other hand, the applicant had
submitted that the whole book had to be regarded as the article
for the purposes of the Lct and that, whatever the Court's

view of the content of that part hecaded "Sex" was, the book
taken as =2 whole was not obscene. The Court pointed out that
there was a2 possible third view, namely that that section headed
"Pupils", in which the part headed "Sex" wus included, was

the article with which the Court should be concerned. However,
in the Court's view, its conclusions or the aguesticn of guilt
were identvical whichever of the &above three views it adopted.

30, The Court then dealt with the issue of obscenity which is
defined in Sec. 1 (1, of tr= Obscene Publications Act 1959 as
follows: "For the purposes of this Act an grvicle shall be
deemed to be obscene if its effect or ,... tne eifect of zny
one of its items is, if taken as a whole, such as to tend to
deprave and corrupt perscns who are likeli, having regard to
agll relevanrnt circumstances, to read, see .cxr hear the matter
contained or embodied in it". Heferring %o the decision of the
Court of Appeal, Criminal Division, in Calder & Bovers 52
Criminal Appeal Reports 70c 119681 +the Court held that, in
congidering the persons who 1t weos zlleged were likely to read
the article, it had to he satisficd that they would constitute

a significent proportion. It% zlsz socented the measning of the
words ''deprave and corrurt" as it hald been =2xplained in that
case and about which there had betn no dispute between the
parties. TFurthermore, referring to the decisicn in D.F.P._ v,
A.B. and C. Chewing Gum Ttd. 1952 2 All BEnzland Reports 504),
the Court decided that expert evidence should be admitted on the
question of whether the =2riicle was obscene. Such evidence

was not normally admissitle For this purpose but ornly in
connection with the defenze of public -good under sSec. 4 of the
Act. However, the Court found that it wos admissitizs in the
present cass which was concerned with the effect cf the article
upon chiidren.

33 The Court then stated that it Lad heard 2 great deal of
evidence, indeed sov=n s on hehalf of the respondent

and nine on behzli ¢f the appliicant, neing to o large cxient
experts in the fivld:z of psychistry and teaching in particular.
However, the Court pointed out <het there was an almost infinite
variation in the relzvant backsround of the children who would
be in one way or znother alfected by th2 book, so that it was
difficult to speak of "true facts" in this cze= in the sane

way as facts could bs estzihlished in cases of dangerous driving
or theft. The views of the applicant's witnesses had bheen

thos¢ approaching the extreme of one wing of the more broadly
varied outlook . the education and upbringing of children,
whereas the evidence given on behalf of the respondent tended

to cover the views of those wixe,; 2lthough clearly tending in

the opposite directior, were less radical. Particularly,when

/.



ilocking at the evidence on tchall of the applicant. the Court

hed besu driven ¢ the con\_ublcn that most X the witnesses were
s¢ uncritvical of the Look looked at ag a whole, anéd s0 unrcstrained
ir their ydraise of very lzrge rarts of it, as to make them =3
times less convincing than ctherwise they might have becu. TFor
example, the passagec =t page 101 of the book dealing with zhe
guesvion oIl contraceptivesxronic as follpws: "There ouzht to be
one or several ccntraceptive machines in every schecol. If your
school refuses to install one, get together with some friends and
start your own contrace“t:v_ chop". Not onz witness calied on
behalfl of the appllg4.u had sought to persusde the court or had

- expressed the opinion ihat this was g sound responsible course

to zdopt or viewpoint uh toought tu o adopited, ané acted upon.
One aiter anotrer had dismissed 1% -z "silly" end had leit it at
thet. but the Court did not shere this view., It was plain Ifrom
the evidence that no responsible or sensible headmester could
contempiate for one moment giving way to the demand thot there
shoule be one or more automstic dispensers Tor contraceptives in
school, Consequently, thig sort of advice wes not to be regesrded
as 2 jokc as it was, if followsd, bound to czuse controversy
between the pupils ana tine hecadmaster, ensouragsd sScxuUaL
intercourse on a considerahle scale, and “hus detraosted from other
atvice . discouraging full intzrcourse baiween chiidren ai
scheool, In summary, the Court ccosider<” that, what had

happened with & good denl of the witasze.z 1in this case was

that they haed been 80 single-minded in on extreme point of view
s to forfeit in a large measure *tre power o judge with vthat
degree cof responsibility which m~kes the evidence c¢i zany greaid
velue on & matter of this sorst. ' :

1t stressed
throuzgh a

32. The Court ther sxzminced the contunts of the-
that the Schoclbeook was intended ior children po

highly critices stezo 0i their deveLropment, whuh Hchatol gullible
end had feelings of inszzcurity zand unhappiness. L a Jime

e very high dsgree cf rczponeibility. ought te ho sxercised by

the courts. “Where, as in the presunt casc, they had to consider,
as a2 perfceitly res puct bTo edulkt opimion, = work oI an exireme
xind, unr lieved by oay indication that there were azny alternetive
views, this was SO”‘ﬁ?lng which devraocted from the cpportunity

for children to form & nelanced view on some of trhe very strong
advice givern therein. -

2%. 'For example. looking at the hock a3 a wholes, merriasse wa:z

very largely ignorcc througnout the book. Nexd, thie Court reached
the conclusion that, ¢ the whole, and guite cicarly *through the
pind of the child, the beok wss. inimicel to gocd te
relationships in that -nc:: EX PRETrOUs PLSELEES under
headings of "Do vou ¥now s oand “"Be yourself! thet it
found tc be subversivs, -0t The ut?o¢1ty but %c ths
influence oi the truss % iron and teachers. Indeed,

2 very particular view was =3 chout “The educctional systzm
and its decfects at pege 1z ook vhiciyreads &8s follows:

"The troublc 1; thet fow voople reelly f£row how To do this,
Those who do Inow. o7 a% least hove some ;osd idens, arg
not the p= ODT" who actuelly ceoniral the efucetlon SYVST2IL.

/
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The system is contrciled by the people who have the
money, and directly c¢r indirectly these people decide
what you should D¢ taught and how,

Whatever teachers and politicians may say, the zim of the
education system in Britain is not tc zive you the bost
possible epperiunity of develeping yovr ovrn valents.

The industries and businesses that o
system need a relatively small nusboz ol highly educatved
experts to do the brain-work, and = 1zi.c namber of iess
well educated peoplc to do the donicv-vorx., Our
system is set up to churn out thesc two sortsz of
in the right proportions".

nioeL our sconomic

34. Further pazssages in the book wnich the Court quoted as
indiceticns of what it considerced tc result in a tendency to
deprave and corrupt children were un rage 77 under the heading
"Be yourself":

‘"Maybe you smoke pot or go to bed with your boyfriend
or girifriend - eand don't tzil your parents or teachers,
elther because you don't jare to cor just because vou
vent to keep it secret.

Don't feel ashamed oxr guility =tout Joing things jou
really want to deo and think ere right just because your
parents or tezchers might dizapprove. 4 lot of these
things will be more importa:t to you later in 1life than
thc things that are apnroved or''",

The objeotIOJGble poist was tho® thewe was no referende
there %o the illegality of smoking pot which wes oniy
found many pages further on in an en+1rb1y diffnrent
the hoox. Similerly there was no mention a2t all in
of the illegality of sexual intercourses by & boy whe
attained the age ol 14 and o girl who nas not yet att
16. .
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35. igain, on page 98 thers wes a pussage headzd "Intercourse
and petting" under the main heading "Sex" which, laid hefore
children &5 young as many of those who the Courd considorsd
would read the book,; without exny injunction azbouil restiraint
or unwisdom, was to producz 2 tendency Tc deprave and corrupt.

=eg on pages LU tc
105 under the headin: rnogravhy" and particuleriyv to the
¥y x .

36. Then the Court rofzrred o the passaze
last paragrapns which rsud =5 Icllows:

"Forn is a harmless pleszure if it isn't teken saricusiy
and believed ¢ bhe reel life. Anyoody who mistakes 13t
for reality will he graatvly disappointed,

S
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But it's cuite pogsibhle that you 1&] get some gZond ideazs
from it endé you may find something which locks interesting
and that you havea't trisd before”

57 The Court considered thet trhe unfortunate *zi
that the sane end sensible first paragrapni quoted ancve was
immediately fol“ﬁwed by 2 vassage suggesting to childre
pornography they might fin? some good ideas which
zdcpt.. This was to raise the reel likelihcod thzt

- i Y

the chiicre

would feel it incumbert uvon ther to look for .and przctice such
thing Mzreovzr, just on the previous page u}c z ig The
fﬁl¢owlng uassa::: "But there zre cother xinds - ifor examnpls

picitures of intercourse with animels or picturez of pecple hurting
each other in verious ways. Trorrographic stories describe the
same sortof thing". The Court considered that, aithough it

wos improbabkle that voung Teoplec wowld bhe Zixkely ©O cormit

sexual oifences with animals as a result of thie, the oomsibilityr
that they shoulé practice som: other forms oI cruei’y vo onc.
eanother, for sexual satisfaction, was 2z real liilziikood in the
case of a sigrificant numh:zr of childrsn if thi= got into the
hands of chiléoin at a diztrubed, unssitled and sexually excited
stage of their Zives.

28. The Court concluded "in the light of the wholc sf the
book, that this bock 21 This article on sex cr t:is secticn or
chazpter on pupils, whichever cne cnooses as an article, looked
at as a wheole dees itend to depreve and corrupt = 5101*_J¢¢“t
number, significant proportion, of the chiliren llfely to razd
ite.

55. Thers remeined the guestion wacther under S

ac. 4 of the
13559 Act the statutory defence hiad been proved, =ad the oturden
to prove the case was on the epriicant on the polance ofF
rrobabilities. The Court siated thzt nc dowet thers wusre many
fzatures about the book which, %eken vy themselves, were good.
The unfortucate tuning was that so Treguently the z0cd was
intermixed with things that weros bad znd detracted from it.

4Q. For example, much of the infcrmatior zbout cenitratectives
was very relevart end desirsble which should bo lzid befo:e
very many children who might not otherwise readily have access
tc it. But it was camzged by that suggﬁsulo, boniod by the
racommendavicn to take dlrcct acticn 1 <he scirool zuthoritics
viould not give way, that every school should have &% lesgst one
contracertive vending mechine.

41, Similarly, the treaimznt cof the sutjiect
had been a “ﬂry Drope“ ana fair descrirvion,
very comzasglonave uncerstanding mnd veluabl
gﬂin, no matier now Fgood ons zsscsscd the va
of informaticrn, it wos ho iy daaning by
its context, the faot thas it Ily coriained
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of & stablc relaticonshin in relation to sex aid Shat narriage
received no such treatuzns =t all.

42. Again, tnere wer: many matters of fact on a great many
topics with regard to v:inoteal diseases, contracertion, the
evoidence of unwznted prcgrancies, abortion. where
dispassionately andSQnsihly, and on the whole completely
accurately, a gre d2al of advice had been given which oughs
not to be denied to young chllcren Eowever, on the balance
of probatilities; thesz matiers could not outweigh what the
Court was convinced hzd =a tenjency to deprave endé corrupt.

It thus rezretfully came %c ithe conclusion that the burden on
the appellant to shcw “that "publication of +the article in
question is justifiel us kelnr for the public good on the
ground that it is in the inferests of science. litereture,
art or learning, or ¢f other objects of gsneral concern®
within the meaning of Sec. ¢ of the Obscene Publicaiions Act
1959 had nct been discharged.

43. Bganvinllie, elfcr the decision of the Lambeth HMagistrates'
Court on I July 277> that the Schoslbock wes obscene, and
pendingz tne 8PP~ 2

TR0
t4

niaring, the erplicant counsuited his
legal represcniatives concerning & revisicn of the Schoolbeook
to avoid further presecutions. It was decided to =2liminate
or re-write the orfsnding linss which had been attucked by
the prosecuving counszel, but to éc so necessitated. in some
case, re-writing substantially mcocre than these criticised
sentericez. Thers wer: cther zliteraticna mede to the text
by way of generzl improvesent, for eyar;l: in response to
comments and suggesiiong fror readerz and the updating of
changed dats f=daresszs. %o, ;.

4L . The rerize] wublichsd on 15 Hovember 1971,
After consulisinz General, the Director of
Purlic Prczazocutio nounces on 6 Decembor 1¢71 that the new
eaition would rct wve the zubjsct of a prosecution.

45.  The apDLiCEEﬁ 3trved that early in 1972 he wazs summonsed
to answer charges concsrning the Schoolbock in Glaszow, but
these harn 15 wWel s dismissed. Further., he wi»s suwmonsed %o
attend the Si court of the Lothinns oard Peszbles ot
Edinburgh on 1972 to snswer charges involving the
indiscriminse &l vne U

indecentg ¢ passag-s. On 8 December 1472 these
summonses irsed beczuse of what appearcd to he a
technical T Is nct clear, however, whether it was

-
~t
-
7

the first or z¢d cdition of liie Schoolbook which was
the subgcc* of vi.zrFe prosecuulo 1S, wnich anylviay are nct the

-—

subject matter o th¢ npresent case hefore the Jommission.

e

:1.001book which allegedly contained



- 172 -
TIT, SUBMISSIQONS o3 THY 2:DITLES
A, the zpulicant's cubmissions
The_background o7 *the case

46, The =231 1icant firss geve DTurther explanations as to
o oace

47; He poin*ed sut that tre Littlz Red Schoolbeook was z
famous bozsi: whick had been, and comtinued to be, published
in many ccurizries. In Sngland, however, this book had been
banned after veing judged obscene, net in mart Hut in
whole. The applicant submitied +that khis case, vhich was a
"cauge cilébre"” in Imglard, nonteRined & coritcin political
element in Thet *the alzs and obgect“"*’ LI f=rtlcular
group in scciet., gomometines called the Siliﬂt cmjority

IOy
caused e burst I oanTrove sy in ﬁrcl_x nroper
ambit of ctTeccuiny ant The ToDEr rols e in
dealing with =i ity onind The =zp essed
that there was = 1% fiversity ¢f ann the
Pnglish educati.n zsnd 2lass syshens, in to

h

ouestions of class, ‘rzlues, e attitude
to childrern and of ildwsn o oianiety.

43. The applicans

stnin : Y no 3Ensc &
"porm Jgrayner” Since aridishing ¢ Litzlie Hed
Schoolben’t he hacé - 2 i1 ~»ks: Revolution
in the Congo KA writings Irom

d Polltlc,
oonn and FElge
2CTIoN

l_l
e st
It ¥

oy (O
&)
m O f-vd

Yhe vomen's Li
a2 book called
Collier; and
entitled The

4. The.

eyt
Ol w

ben
1

zim of the Schoclbock had boe xXplein ske
weakness and evaen intclerstle situatisxn ne Fngiish
educat1o 121 system he children themsslvess and 1o suggest
that thev should 2e - o dc whnet Shey could to
imp uve the situati nselves and vhesir fellows. His
intent had Ddeen 1o social ideas, Only a small
part of this took : 2y anéd sex education ‘and
matters of informeti.zm 7 <ris kind.

=2, On a =

nol mumpeucsciy pelnt the applicent su mitted
that the f=ov - el

SR a7 Bill of righte in ;Jg_and
kad not al: iy zdvantage oF the irdividual
in defencs sf tioocivii wigznts and Yo the devolicment of &
. free, demcerotic ooeclisty he Engligh civil litzrties cor
civil rights izv, =z &oaling with profound iccucz such as
freedom oI spnezcnk, uncught, freedcnm oI property,
freedom againct . <i"cC » in law, was subetantially
haﬂdlcap?ed beca: - re nct concc“tf which were
judicialily reso the procent condizion of
Fnglish l=w,

-
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51. The applicant then reminded the Commission of the
facts of the case in relaticn to the seizure of the book
and to the trial and appeal procesdings. He explained why
he had elected to go for summary trizl rather than trial
on indictment after proceedings were commenced. ZReferring
to his written submissions he stated that, his business
being effectively in suspense until trizl, the long wait
for jury trial would almost certainly have rendcred him
bankrupt. It would have been impossible for him to have
cvtained redress iwn a court pending trial. The =dvice

that was given hizm wes that it was necessarxy to opt for
this particular form of trial because the octher proceedings
which might have been availsz¥le would have been, and were
in fact, more summary. Axnd in respect of such proceedings,
possibly no expert evidence might have been available to
him, He submitted that, in confronting a search and
seizure of such pronortions, he was effectively attempting
to resolve this block upon his property and his finances
at the earliest possible opportunify. Had he opted for
Jury trial, there would have been no way of staving off
bankruptcy arnd of applying in the interim to obtain the
release oI his whole material stoci.

Seneral observalicus
52. In his general observations on the czse the applicant
summarised his complaints and the meaning of "obscenity".
The aprlicant commented that to sav the Schoolbook was
intended for ycung children was misleading. It was
intended for teenzgsws beiween the ages of 12 - 18, vut
its appeel would bz 13 the clisr ones. The book dealt
with "the facts oI tsenuge 1life” end was not 2 corrupting
influence or merely a sex-manuzl, The applicant suggested
that the stance =2dopted by +the Lok had now been adcpted
by the respondent Govermmenit in zncther context as was
shown in a govermment circular to the heszlth service
advising duciors that in supplying contracepiives to vourg
girls under sixteen years ci agze *hey would not necessarily
be acting illegally and nor need tiey inform the girl's
parents if she so wisheq,

Lrticle 10 of the Cenventiosn

—— e e . T — —— —— it = e i i Aol e e T  a —

Article 10 (1)

5.  The epplicant examined the theorie: and values
underlying the cconcept of the right of freedom of
expression under Iour headings: the need For individual.
self fuliilment, the attainment of truth, participation
in decisictn-making znd a balance hetween stebility and
change. ‘e stated that the demociztic societies of
Western Europe had set themselve:s against authoritarian
attempts tc restrict the free traffic of idcas through
laws aitenuating the freedom ¢f the »prass.

S



54,

He

contended that Article 10 (L) existed princinally

to protect controversial cexpressiciuc.  Theré wer ;,_ong
pressures in mcdern society to ¢liwinate controversiall
and-uerthodoxy but the right of freedom of expression was
essential To smsure sufficient intellzactueal confilict in
society to guarantce socievy's opeéness and Tlexipility,
Any restriction.-of +his right shoull ve vracisely
formulated to avoid zuch abuses as the suppression of
unpopular cpiniegn in an. attempt Yo oppcse necessary change.

55.

T

¢ applicant submitted that thaere was an 2bsence of

a conceotion of freedem of exmressiorn in English law and
that fres speech was in LExn:l.isl law "a legal residue of

the things which tne Stat. s away'.
56.  The epplicant pointed .u= that most freedom of

expression, in quan,ltatlve t*rms, was exercised by the

mass

mne

dia, contrclled by an oligopoly., For example, the

first print of the Schoolbooil had been 15,000 copies
whereas the averags television audience in Britain at
children's viewing time might be¢ ften million.
Thercfore it was even more import v to ensure the freedom
cf expression of mincrity grou®-,

young

57

expre

Th

aQ
=

e applicant r.oted that the righv toc freedon of

sion was accorded o everyon2, including teenagers.

This age group was subject ¢ 2 multivude of influences,
often highly commercizl and nmaterialistic, and whick

[

emanated not only Fror parents and schools but alsa, for
gy

example, from the

iz, It wes neceasar? to exanine

the Schoolboolk in ﬂtrs
uuhbf 1nf1uencec ani D

8.

of freedowm

Th

med
zetive 2nd in the contaxts ¢ thess
285UTES 6 t:enagers vhen

ticn of Article 10 in thie casc

¢ avplicant

-
Z

- S
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59. The applicant claimed that the turden of prosf was
with the respondent Govermment tc show that itz ctherwisc
wilowfal conduct oF suppressing the Zchcolbsok wzas
legitirzte under Article 10 (2). % must show that such
SUpnNresnsion was Jthl:lFG 30 as to c¢onvinece the Cormissieon
beyonl any reascnavle doulbt. :

50.. Purther '%e ;a¢1b;3 to p*osecuue the second versicn
cf tkre Schoolbcouk, wiich wes madl terially trz samc as tho
first, eszza nud the respondsnt Gevermment Irem relying on
Article 10 () a5 a defence. .The applicint sxpleined
that the puscszges sclected as hav‘ng Tendency to :
dcprave. and corrupt by The judge in the opuesil cazs veTe,
without si tenificant exoIption, rotainzd in the sscond
zdition, Thcr.f'“: LThtye was & _uno‘P ntal inconsistency



in the Government's position and eithex the defence
under Articls 10 (2) was not cpen to the Govérnment as
the bock was not obscene or the defsnce was flawed by
the failure to prosecute the eguszlly Jdarmeging revised
editicn.,

6l. It was contended by the applicunt that legal
precision was a ccnditicr precedent tc reliance upen
any exception clause like Article 10 (2). Thus he
‘submitted that the respondent Government must show that
legal yrovisions limiting freedom of expression zre
precicse aprd clenrly delirited. Imprecise crimiznagl law
was dzunzZzrous an Lt left th- ziministrators of the law
with toc wids a discreticn which perhaps might lead to
the arbifrarr, srretic, sudbicciive =nd/or emotional
applicaticn oi such law, as was cemonsitrated in the
prosecution ci ths Schoolbunl: unédar the Obscene
Publications Act.

€2. Theé applicant then pointed cu% that the lmmsger under
English law was that there woe unlimited discretion and
that the law might be used toc ctri¥e =2t social cpinicns
.which may be held by s substarsiel minority or, in this
cage, by a majority of those exposed to literature. The
Judgment of the Imner London 7Zuarter Secsions was that
the views expressed in the book did appeazr to fall
broadly within the mainstream of current educational
policy. Furthermore, various passzges in the judgment
demonstrated that social attitudes, comments and
Judgments upon the development c¢f educctional nsychology
and @ducavional methods were used as & weapen to deal
with other factual material and assisted the court in
rriviang % the conclusion that the book itself was
obscene. <The tendency to deprave and corrupt, which was
central to ithe Inglish test of criminal otscenity was, as
shown by thiz judgment, a "wideranging, elusive and
rather terrifying" concept. It was capable ol heing
applied not simply *c questions of pornography but,
instead, toc sincere :Ad well-informed attemnts to apply
mainstreanm educztional wnsychology to pupils i adolescence
Again, su-h u conicept might, in the aprlicexnt'z submission,
be used by i polifticslly motivated minority wno decire
¢ maintain or rsetore an ¢id-fashioned, authoritarian
attitude to wducation and to use the law *c make attenpts
a2t social ané moral reoform.
G5. The applicent explained his views on th= meaning
and application oi the phras=zology and undcrlying ideclogy
as Article 10 (.} .

"Tuties and re2svonsibilities®

64, The applicant submitted that these words did not
provide a basis for the limitation of fresdcm of expression,
the limitaticns being already exhaustively 1a:id down in

S



brticle 10 (2). Instezd they related to the scope of
these limitations and more appropriately concerned the
sponsibilities of the mass media. The author published
tc a voluntary, selective readership rather than tsc a
seri-captive audience as in the case of television., It
was claimed by the applicant that he was fully aware ¢f
his duities and responsibilitics in publishing the Schoolbcok

end he considered he had acted in & socially responsible
mannex.

"Hecesgaryv ir = democratic soci: s

e b

6/, The phrase related %o
zedom 0f expression which
Shch restrictions should be in cmlance with current
Wastern turopean standards «nd of r-otegsity should be
narrow ir scope. The appliczni suc:itted that i+ wags fer
the Commission to evaluate cuch current standzrds andé play
a supervisory role in thiz fizld and that it was for the
respondent Governmment to show that it complied with these
standards. Iurther, the ar:ilicarnt claimed it was for the
Commrigsion to evaluzte ths pormissitle "margin of
appreciation" in this fielu and its approach to th
problem was quite different Ifrcr: The evalu~atisn of the
argin of appreciatior [ an Articl. 15 zidvi-stion, for
example.

-
e5. The zpplican®t submittzd that, as showrn by the fzacts
of the case and vackground of the Schoolbook, English law
in this zree was not in accordance with the standards
applied. The book was not zrguably obscene within any
common neaning of that term. However, under the juris-
prudencz ¢ the Commissicn relating to the margin of
appreciation, the burder was on the respondent Government
w0 show that the book was obscene ty Conventicn standards.
Consequently, the issue might evern %e 3o defermine whether
the Jjudzmens, suprnos 61y applying sn cuscenity law, was
igsel? compdfib1“ wisi the concepv of ooscenity and
sbscene putliicoticn laws which were upneld by the
Convention I thic Uunnectlon the epplicant referred to
gpplicaticn To. 1137/81 \Ynarb0uk €, n. 204), hereinafter
referred tc thz ‘Terman case’, qﬂd to appllcation

o, 53?1/{1 gainst Austria (Collection of Decisions 42,
». 107).

initaticn on the right of
Se might pronerly impose.
c

\
ek
e

e
kv
&
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“7¢ Altermativelr, the applicant submitted that it was
pWalnlv open %o the Commicssion to examine the judgment of
the court itself and o refer T its. own jurisprudence on
the margin of avvreciziion in ordcr 1o determine whether
or not = item was obztouz

2. The applicant e
his excrcise o i
wes tclerable in a 4

24 $hat Trhe rostricticnz imposed
= 10 (1) rizhts far =xceeded whet

e



"For the protection of moralsh

69. The applicant examined the problems which in his view
arise from the concept that society should prectect its
-members against the degrading exploitations of baser human
tendencies. Such problems included the lack of agreement
on what are the baser instincts to be controlled by law,
the problems of over-broad formulation of legal prohibitions,
the possible abuses of such provisions for social or
political motives, the needs of a pluralistic, diverse
society and the maintenance of the individual's free choice
of personal standa:ds,

70, Moral restrictic:
essentially spucul
Treedonm cf exprss..

L

been away from ottt

ed, were
av2a threat to

. che trend had
zimenv expression and belief,

3, the applicant szt
2 end might pose =z Ir
He couminied that ©

-

71. The agplicant veferred tc the «.rk of the British Arts
Council and Dr. R.M. Jacksoer, Downing Professor of English
Law at Cambridge, cn the obscurity laws. The Arts

Council Working Par®v Pape~ concluded that the law of
oObscenity in Englang was wiung and dangercus but it was
unable to recommend any alternative «sciution to outright
repeal. JDr, Jackson advanced the principle, z2s a
compromise, that the law shcould continue in isclate
"hard-core pormogrzphy", something which was easily
identified.

72. The applicant cited the test of obscenity laid down

in the leading United States case of Memoirs v.
Massachussetts (19€%) 383.U8 213 where it was Held that for
an article to be criwinnlly chscene "it must be establiched
that

-
1.1

(a) the dominans e of the material as a whole
appeals to a prurien® Inierest in sex;

(b) the meterial is pat:ntly offensive because it
affronts contempora.y community standards relating to
the description cr representation of sexual matters;

(c) the matter is utterly without redeeming social
value" (Arts Cuuncil Report: The Obsceniiv Laws 1969
rp. 71-79).

75. It was con:--ded by the zp3licant that a law for the
protection of morals ccensistent with freedom of expression
might be limited *o certain mat*:irs, e.g. where a
publication would incite criminal conduct or which gave
such a shock tc the reader as t: be equivalent to an
assault or where it coulé be claarly shown that there

e



would be z directly .damaging 2fZ:ct upon young children
(under 12 years of age), FHowswar lews formulatad to

encomrnassa such matters covl: nut rensonably ve =2xpected ic
interfzre with arpublicatizn 1ik: the Schgolberk., I in

-no way fell withix the zfcrimenticnzd ﬂ”ooosal, fecr the
limitatisns on:o¥scene- Dub1¢caL1Jnu.

i, Further, d@ny sich laws 1u:f snn 87 an effective and
sensitive decisieon-7.ning apparatis vl carefully d=afted
criteria.- and dl+fe;c;u_a* testz o T

involved and to avoid irzaticnality end subjectivity. -In
this respect the apvlicant comparsd Lo Z2egaland law with the
English JudlClal technﬂouc“ 3¥ determining the issue of
obucenlt .

75.. Amplifying the OutSulul “f “Ou cting *he2 meorsls of
.young people and the need for flerent cvemdard of
obscenity for this group, the pl cant compared application
No. 1167/61 (Tearbook C. -, “On§ the German case, which
dealt with = corrupiins -i=itude ia imyortant natters of
sexuality, with the DCﬂuClDS“V cach, whickh deslt with o
book widely welccized @ag, even if ﬂtrOV&r“lal, e2claimed
in many quarters throughout the world. Tne applicant
regretted that the Chairmen of Inrner Londor Quarter Sessions
found himself able %o dismiss +thaz evidence, given by leading
educationalists, as bzing evidence of extremists. Iz
submitted that Erglish lzw fziled %o comprehend adeguately
the true meaning and sizm lf cence i nara. (2) of Art. 10
of the Convention, and Thet it was danﬁerJ¢s+; undiscrimin-

e —

ating to "lump .together” 2 wnol~ series oi documents and
publications irnstead of classifying vhem more narrcwly as
those deemed to protect the morels of young pecple.

Y6. Heferring to the secondé ed tior .- <the book; the
applicant submitted that, with the change: that had been
made, the ook still :=zintainsd =1} the characiteristics
which were found by tha court to e obscene. Tet, in ikg
revised edition, it was nct prosecﬂ*ed under Inglish L
This showed, in the arvplicznt's view, that the Cuscene
Publications hct, which was corree tly enplied in his case,
simply did not proviée effectivs znd ure :

0N

oo~

T
e

BN

pe
for the protecticn of =re jyouvus. The pro
Schoolbook had 1ittle, if arythirg, <o dc

protection of ths morsls ol chiliren Rether it had to do
with the protection of certaia Llnds cf adults. The
applicent stated that the Zcheolbeck was intended es
profoundly moral dccument 2nd it was published bvecause of
mzjor social dangers whick exist, In the applicant’s view
it was inconceivable thot iixls Haoin did ncet protect the
young. ' ' '

£\J
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"For the protzction of rights of others" (e.g. Farents

77, The applicant submitted thigs clause had no zpplication
to his case and gave examples of where the vhrasc might be
appropriate. He pointed out that there was nc ccmpulsion on
anyone to read the Schoolbook, it was not a Stsite book used
in the schools. If it were possible tc 1imit suck
publications for this reascn one would have the zbsurd
consequence that one group of parents could have a
publication vanned because it did not"wish its ckildren to
read sbout such ideas or facts, contrary to the wishes of
other parents. Consequently, only "unchallenging banalities"
courld ever be pullighed.

2z%. 1 of Frebocol Wo. 1 in relaticn o Arf. 10
?8. The applicant first deals with the Facts which he
submitted were relevant te his complaint under Art, 1 of
Pretocol Ne. 1. .

79. The app+1cant cubmitied that %ho action taken against

the book was chiefly based upch reports in one pariicular
newspaper which, prioir Yo Its publication ¢n 1 April 1971,

had run a ﬂel1berato carmpiign to Jbip up hysterisz by using
emotive technigues appealing to vsrtain types of political
instincts. This had causad complaints tc ©be made by people
who almost certainly hzad neot seen ﬁhe tzek in question, and
this in its turn had lad, in f events, to pressure
upon members of the Government, The 2rector of Public
rrosecution had been cartactod sk the Goverzoent and police
action had bheen engagcd belare the pubiicaticn, using search
and seizure teckhrnigues.

80. The applicent was of the opiznion that, if 4rt. 1 of
Prctocol Fo. 1 had eny oezining at all, it was meant to give
protection against this kind of arbltra‘“ action. He
submitted that by the idzte of puklication - &and in this
regard publicaticn was meant in the sense of widespread
public disseminzticn of materials and viaws -~ riore than a
thousand copies < the bock had been se *:cd, ircluding the
printer's matrix and =11 spoilt corpies ~Ff the bock. This
had occurred befoxre thex: had ever bheen =any oitudy of the
book with a view to prosscution. The apnlicant alleged that
it had not been the intent of *he Covernnent c¢r a prosecuting
authority to look for evidence. Their inte::t had been to
stop publicotior befoxre there was any form of judicial
determination on the difficult proulem of whother a matter
was in law cbscene. The applicant submitted <hat it was
possible for zn Inglis!: : ragistrate; in conformity wish the
law, to find that the opinions oxpressed in such
authoritative Jjourncls as The Times Educationzl Supplement,
The Teachers' Worild, The Cambridge Review, oxr The wew Society,
should “e igznored hocause they ¢id not reflect anvihing
other ti:an the gtandpoint of & particular wing of Inglish
educatio=n,

S



8l. .In the aprlicantis submis
1nterpretatlon of these fac,u
measures took place in a clime
repressive hysteria iIn certaiz
were unfortunately allowed tc
Government officials. In the
could only be reparded as being

82. The apnllcant cantendec *
accepted principle in the fi:zi:
tnat no publicatior gfhould e
its publication. However the
Schoolbook by The poilce heifor
instituted consultutedaav1ciﬂf
unlawful urder the Jonventio..

authorities had bheen To sunnnos

by seizing the whole s “oe. | im

"

mentioned licensing by chtaw
and cinema entewvrriscs i S
that no other prioy r.sitrulinrss

8%3. Turning tc the L:-gcl
No. 1, the Dpllcant suL .
parag?abh of that Artici: whic
and which gave proteciion 5. :
whose property nad beer arvi:
hzd been suppressed in ths

A great deal of what he luteni.?

conception of what was ariicm

concepticn had to be real in =

guarantees of The Convexrtlin,
Art, 10. TFreedom of zypricsis

basic human right. <fLfrt. L0 2o
'Q

was supporited by provisio:

vz
seizure, Indeed, it ~ould its

Protocol No., I wore pot given a e
uupported the fundamental cuszranic

published words tc circulaie.

84. The applicent recal? = *n
ferred to Tthe gz.ar:zl

Art. 1 re

a

¢ mest likely
vas shaet these drzconian
Te ogm :tlﬁg to a kind of

ng T the public which
re Jdudgmernt of
apn nt°s view thig action

i
- W
arcl

et there was a generally

i ¢l fwesdom of eXpression
subiect to restrain® prior to
gearch &ni sexvure of the
2 *the =rosecution was
ian ¢f this priaciple and was
Tr :x:entlon of the
22 the houok eiore publication
=5, 10 (1) cpﬂc;zlcallJ-
cT wToeeasting, television
.f-:-.tcl_ micht be inferred
2 T s LLendion are legitinate.
> gL art, 1ocf Pretocol
TooT it wes wainly the first
relevant in hisg case
icenS, such s&s himsgelf,
coized and whosce book
Xt,rcss+on o obscenity.

Serit turmed urxon the
.nat was not and this

*> 1iznv of the other

n

zlly in relation %o
ix. 2xis submission, the

Z ¢ ¢ meaning unless it
z ing arhiftrary search and
&l e urdsrmined if Art. I

ning in this case which
the right of ideas and

=t “he Tirst peragraph of
plae oj internationsi

-

principd
law upcn whickh *he Copmiszsi-z o 2eilicd when 1t had rulzd
in vrevicus decisiong, e.g. Toation To. 11/50
(Yea”book %, Tacs 422), ihns rovigsica could not he
invoked by an =zpplicsns agai .tate oI which he was s

netional. In *The appiicant! csion, tﬂls jurisprudence
of the Commission skoulé =no ; be followed. The
genersl principles cf intermsiionsl Tow ncwy included the
general principles ¢f internztionzl ri-an rights law. In

. perticvlar Art. 17, para. 2, oI the Tnaivessal Declzration
¢i Humer Rights of 1948 wrovides thui w0 oxne sholl be
arbitrarily deprived oI his mropexty. T wview that the
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basic provisions of human rights law were now part of the
general principles of international law had been expressed
by several eminent intermationsl law professors and
confirmed by the International Court of Justice in its
1971 opinion on the Status of ¥amibia. It followed that
the gemeral principles of international law precluded an
a{pitrary taking of property both from nationals and from
aliens, :

85. Dezling next with the question of the margin of
appreciation, the applicant referred to application

No. 30%9/67 (Collection of Decisions 23, p. 66). He
submitted that an appropriate test of this concept in
relation to Art. 1 of IZrotocol Wo. 1 was given by J.E.S.
Fawcett in his "Application of the European Convention

on Human Rights" where he says that a taking of property
must conform to "what the citizens io a democratic

society would consider zacceptabls as being necessary to
attaining the end permitted". The uzpplicant reiterated
that., under the Commission's sstablished case-law, the
margin ¢ appreciation zccorded to Gevernments was subject
to the Cormmission's ow: judgment of the npzarticular..
restriction concerned being vithin -the limits of reasonable-
ness and good faith necessary to good government. However,
in the applicant's view the actions taksn by the British
Government against the Schoolbeck did nct conform to what
citizens in a democratic scciety would consider as being
necessary *to attain the very limited ené permitted and,

on the facts advanced in tris case, #id not appear to be
within the limits of good faith necessary tc democratic
government,

8&. The applicant thex referrad to other jurisdictions,
for example, tc the United States jurisdiction where, before
a single copy of a document or a film may be seized with a
view to ivs prosecution, a thoroughly searching review must
take nlacc on the gquestion of obscerity. The applicant
submitted that the odpposite had happened in this case. The
Procedure tec cbhbtain a warranit for thz: scizare was most
probably summary in nature lasting only =z few minutes. The
applicant submitted that the respondent Geovermment should
disclose the circumstances of the grznt of the warrant and
should justify such interference wi%ii his property rights

" in terms of the Conveation.

87. In the applicant’s submissions on this point, the
arbitrariness cf the seizure within the meaning of Art. 1
of Protocol No. 1 was related tc the seizure which took
place prior to any form of judicial determination, and not
to the forfeiture after the hearing in the two courts.
Further, the fact that the Schoolbook was subsequently
found tc be obscenz by a court was irrelevant in the
context of this gu=sticn because csuch seizure could not be

justified ex post facto by a judicial decision.

./
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88. If it were necesciry to have prior restrairnt of -
publicatiC?c in exceptional circumsianceg, the ann¢1camt
clained such procedure would be invalid w*thout stricye
time limitzvion on the -retention of the ar lCLO and
v1thout a cvrelirminary judicial evaluation of the Legalk
issue thereafter to be determined. Ctherwise she “u““*c
interest in the context of seizure of o publzcaJ;,¢ would
be adeguateiy Fuifillied by the seizure ol onliy a few:
copies as evidsznes- for a prosecution.

89. Search _fd sc;*‘re should 5o% amount tc an over—
reaction but shodld rather be in the nature of -
provisional act intended to obtain evidence in respect of
a particular matter. Tt should be an act with 211 due
safeguards having regard to the possitle mature of the
damage lﬂT-"cte%, evew 1f only of & provisional character,
and having —wecgard tc the und.riying right to which i+t
relates. ' ' '

90. The srplicant claimed that the prior restraini of the
Schoolbook was contrary to the “public interest" and the
eneral invterest" and restraints. of Shis natunc seriously

threatened frecdon of expression and could not e justified
on the grounds of protecting pubplic nirals.

1. fThe zprrlicant summarised the aspects cf the
arbitrariness of the geizure of the Scheollo:iXk in relation
to Art. 1 of Protocol No. 1 as Tollows:

(1) Tne power whick was afforded %o the State by Art. 1.of
Zrotocol Lc. 1 was subject to three limitations, nanely

i. that which is reasonably necessary in the public
interest, meaninz that vhich appears within the
limits of Tezsonableness and good faith, to he
nucessary to government; '

- - A - Rl ) i -
ii, that vhich is PrCV1dGﬂ for by law, but domestic
laws vwhich must #lso appear to be within the
1limits of r:zasonakicusss and good faith; '

iii., the general principles ol international lzw,
including the bdrinciples of human rights law
wvhich prevent the arbitrary deprivation of
property, wrhether svch deprivation & ~geinst
netionals or zliens ' '

(2) The concept of arbitrzriness In the context of Art. 1
of Protocol No. 1 depen 2C upc tne nature of the seizurss
i.e. =he guantlty n2f the neterial seized, and unon the
precedure vefore such & seirnre took plqce. '

?
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(3) The princivle of ocffectiveness in the. interpretation

of the Convention reguired that the possibiiity of _
clircumvention by = 1¢gh Contracting Party of its obligations
under Art. 10 sheuid be checked by an irnterpretation of

Ari. 1 of Protocel Fo. 1 which would prevent such
circumvention by *the State.

(4) In the present case, the element of arbitrariness
rested on three factors, namely

i, the circumsiances in which the search and seizure
warranss hac been issued;

ii. the encrmity of such search sxé seizure;

for &xt, I3, namely the
8]

iii. t*"ixs;icaﬁ s
o2 nn of exrrassion.

——— T — e

92. The appliicant swormitted that tnis provision had no
anullcatlon to his czz:.

. Article 13

—— e ———

m
o
o
1

23, The applicant britied that the selzure of the
choolhook was no* Lrl in breach of Art. 10 (1) but
alsc that the official justification of p“ﬁtcc:lng public

morals disguised uvitericr motives to suppress o ook by
administrative action, the desire 4o imposc u;:p society
as a whole uriform standards of p2rsonal cemduct, the

ol

desire to resist tre development in schoolis of attitudes
consistent with modern educatinnal techniques and the
desire to reassert suthoritarian attitudes in schools and
scciety. #s suck the seizure was urjustifiable under the
exvept on clausesg cf Art. 10 and Art. 1 of the !

Protocol, being ratslly flawed by thc existence of these
1mproper motives within the meaning cif Axt, 18, The
adjective "improror® 2 nis centext was to be construed
as veing improper ir n#la¥i t> the Convention's
permitted objs:ztivss.

— ._,_____..‘-....—-—..----.-_._—-—.-._--_

9%. The appliczant concluded by itemising the losses he
had incurred as a megult of the action ageinst the first
edition of the Schisoibook @nd himseldf, This included

£14,184 in qaentlfled ¢amages plus & 1list of matters for
which Zdamoges =ave noet resn assessed.

.
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95, The CGovernment stated rirss Thov only ons enquily
could be undertaken in this cass. This was an enouiry
into whether, first, thic seizure ol the book and,
secondly, the prosecuticn and/or conviction of the
applicant znd, finally, the subseguent forfeiture of
the book after conviciicn, were ir any treach oI any
article of the Convention, %o the wxtent that the
zpplicant became thereby a victim oI « viclation of
his rights urder thow fTonvensicn.

96, The Zovermnent remarked that the spziioand
conceded shat The Zohoolbozi ~ar intonded _ o tesnagers
aged 12-18 yesrs. <Tne resirictions om obsuine
pablicatiorns were T+ the protection of hezith and
morals end it was gener:lly recognigfed in democratic
societies that there should be specisl —wotection for
children from such materiszl, re JGoverarent submitted
that the nature znd scope oL the wscens rublications
ot was within the ambii of Ari., 10 12) =xd reflected
current Western Zuropean stazndiuris.

S

97, The respondent Govermment emphasised tr.t there was

no burden of proof of any form on the Fovermment. IS
remained firmly with the applicant sinmce it 1s he who

alleges that he is a victim of a violatiosn of his rights.

08, The Govermment nctcd that the applicant sought to
distinguish concepty=1ly between naragraphs (1) and (2)

of Axt. 10, alleging that any limitation of the right to

freedom of expression was, prima facle, uniawful. The

Government contested this appr ach znd ceonsidered Art. 10

should be rezd as a vhole. [ Lt was recognissd 1in
Art, 10 (2) that the right "carries with it duties and

responsibilities", &« provision found noviere elszc in vhe
Convention. Thus Art. 1C zeguircé thsil perscas Xerclising

o,

this right shall conc’ier the effezig of thelr bhehaviour

on others. For this xrc it was for the

asen, F seriore,
applican®t to show a vinlaticn .. Ari. 10 had occurved
having regard to the whele Article ard net Jjust puragraph (

99. The Government submitsed that thore yoas no domestic
act in ftre United Einzdem which
right of freedom 27 expression k

do anythirng, providcd 1t was nct

100. The Goveranent pointed out that any acmoor
was entitled to legisizte spocliiiecall; I~ purate

wpwrrssly provided for the
d § or stacrwise, becauss the
situation irn Engimmé weg hat cnz had the right to say or
. -

ic coclieny
Lo health

n
i

).

u .
and morals of the yoeung from bulag sxposed tc ohsceue metter.

The Governmmsnt stated Shat, =1though ir the Unitad Hingdem

-/
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there was some domestic legislation for the protection of the
health oI children, there was nc spscific legislation for
their protection contained in the Obscene Publications Act of

1959. The reason was that the court was required to consider
the type ¢f merson whe, lavlng regzrd o all relevant
circumetances, was likel; 1o read the publication concerned.
Therefore, in ihe casc of i book printed and published

solely for children, the courts would have to consider
children =z: Teing the persons likely to read the book. The
Government stressed that iz United Kingdom was not unicue in
legislating in orde> tn protect the health and morals of the
young, but that it was = universal practice of all civilised
democracies, quite irrespective of the provisions of the
Convention.

)

101. The Government re*crred to the right of States, under
para. {(2) of hxt. 10 of “he Convention, to determine the
limitations to the free:l c, of expression insofar as they must

be prescribed bv law ars ne nocegsary in s democratic society,
102. The Govermmernt nexs submitbted that it woe well established
that there was vested irn eo ign Contracving Party a margin
of appreciation in detcrsdzning vhe limits tc be placed by it

on such Ireedoms as the freodci of expression

102. In particular, reference was made to the "German case"
where the anplicant was convicted on the ground that he was
liable o corrupt the yvoung. The Government suggested that
the situation in that c=s2 was gcpewhat Ttrivial in comparison
with the Lifttle Red E;fwcibook because the German court had
found only two oi the :ilustrations likely to have a
corrupting 1nflue¢cc on young persons. The Commission had
in no way considered tihat the limitation on the publication,
imposed by the Germ=n Siatute in that cese, exceeded the
margin of appreciavion. The Fovernment recalled that, as in
the case of the Schoclbool which was published freely in
Scotland, in the Terman case the prosecution had occurred
only ir one partisular yrovince (Land), but that the
commlSSLdﬂ nad vee: of Tz erinion that, because there had
been a full courv hearing, tiz appl:l cant could not cemplain.

104, The Govermment =cinted out that in the case of the
Little Red Scthlbgok 3 very careful investigavicon by twe
courts nad tak.n nizze. The ccurts had been requlred to
take into considerzation the zzsthetic merits in relation to
the defence of »ublic focd. TUnlike the German court, the
court in this case did not iust call one witness, but heard
no less than 15 expert wit:. . zesz -~ seven called on behalf
I the defence - before

if o
delivering a-carefully f-rmuvlated judgment.



105, The rssznondent Governmens colsliined the law i
Kingdom relasing tc obScene putilcatvions ani mwsalz certain other
subiilssions which were contained irn their writisen obs exvations
or admissitility. They again stressed that Sho 1955 Act
representec = considerable gter Torward Zrcul Uue narrower and
more rigicd application of the commorn law gnd shey remirded ithe
Cormigsion of the heading of the Act end i%3 dual nurvose which

is "to zmend the lew relating tc the publication of shscene
ratter, ©o provice iar the p“otectio of lizTuozaturs ond
To- gTrengthen the law bcnberplng pornogrep.ii.

106. The Governmens denied that the ict was impreciss and
reerrad Tc the Commiscion's decision on Art, 7 ir this cese
tc support o, ¢ivisi. The Ast waz well within the margin of
BDPreCinyl i zllowed to States and pmrlsa ¢d in Ari, 1C., With
1nx; Cefence of publlo gozd and provisicn for the
in of ezach case in c--c*PtoJ the Act recognised
vary1¢5 Zzzrees ¢f lopressicuatilits and uusqkptlbl¢lty af

the reciviznt of :bscene mate*iaT. the Court icund that the
. Sehoolibook taken @3 2 whole tendsd to corrupt the schocl
children wic were likely to re=l it. The Goverurent submitted,
thereiore, Slzt the asppiizatizsn of the Ubscens fulklications

Aot in tnis case Tell witrin ths permicssitle —restricticns under
Art, 10 &nl within the mergin of sppreciation permissilble in
the implewmsniation ¢f th: Cbnven"ion.

1.

107. The rsspondent Government pointed cut that i zeizure

of the bocis and Ineir sulksequent forreitur: were s*"lPtTy

in accordarce with the provisions of the 1%3- Act, and of the
1964 amending Act, which proviccs Ffor forfeiture in the event
0i 2 rerson being coanvicted of an offence under Section 2 of

the 1959 Acw.

108, The Government submitted further t.23%, in relation to
the mergin of appreciation urder the Obscene Publicetiocns Act,
no rook iz vhe United Kingdor could Ye seized without =

- -

warrant izsued by a Justice bf the Peace, No took putlished

: 2 }lngaom could be ferrz=ited and destroyed
without ez > exr of & compelens court subseguent %o the
cenviction g tne publisher on < charge of dublishing cbscene’
naterizl, iraone accused of runlishing otscere materi 1 iy
entitlied az of vight to trial by jury in order 1o deoi.: wiether
it zs Lee:_“qtatlished by the prosecution that the sotisle in
quesstion i1z sw.sh es to tend to depravz and corrunt thoso
perscung who orce likely tco rend ift.

10%. fre Sovernment stztod thut ir is ons o

vhe most = .rrehensive leg:l zidé s irn

criminzl prooeedingr and, if ops = Trizl hoiore
a jury ii 2 importaat raiter. one ¢l pubklic
funds, nct 2.1y junior counsel wut nzel., The
dUlecg",, nowever, had nct electe cscause of
the DOssit_z delay znd hecause of tnion.

S~
-
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The prcoceduxe in such cases " L§ thet the case is lhieard b

a magistrate and the appeal by a chairman of Londor Qlerter
Sessicns, who is obliged to sit with the justices who
together form an appeal committee.

110. The Government further siated that when considering ihe
margin of apprsciation under the Obscene Publ_vatlone Aet 159,
the prosecution has s satisfy the jury, or the magistrate

as the case may be. s¢ trhat the jury or the magistrate is
sure of the zuilt cr the =rcused before he can ke cownvicied.
The Govornme“, meindained that if the jury is left in any
reasonable &sutt as tc the guilt of zrny accused, he is tnen
entitled; as cf right, tc be acquitted. Unlike the prosecution
which has To prove eve*ythlnc “beyond reasonable doubt, =
defendant is only required %o establish his defence on the
balance of probabl__tles. ine law, therefore, is in fact
weighted heavily in favour of the defence.

111. The respondent Goverrment reemphasised the recognition

by the Commission that under Art. 10 of the Convention e High
Contracting Party is given a certain margin of apprsciation in
determining the limits that bay be placed on _**-eedo*I of
expression. In this ccnnection the Unitad Klngdom Government
referred agein to tke Commission's opiri.:. in the D= Beckexr
case {applicatiorn ¥o. 214/56, Publication of the Ceurt,
Series B, p. 125). :

1l2. They further suloizs
entitled to legisizi= =
such leg¢57atlor TTUET
expression; thai s ez

: Treedom cf
surden ig Ca&8T ULo ne vrosecution
in any case invclivizg oublication ¢ chacere articles,
although they cowoef hat it was difficuld to define
obscenity with com tWaﬁe nreciszion. The Zcverrment noted that
a conv1ct10n cculd snly resuwlt when the wrosecution could
satisfy & courd thew =hz effzet ot the article, if taken as

a whole, is suck es v tend to deprave and corrupi. nersons
wno are likely to re=2d it. In cases where the publication

is directed at young readers, expert evidence is permitted

as to whether or nct the putlicatiocu is nbgcene, and this had

taken place in the c¢ze: °I The applicant's =npeal. Ixpert
evidence, however, coulli not be admitted wiown the rublication
is simed at o »iult resdership. The Government Turiier
peinted out fiint the applicant is not entitied to mut ir

evidence reviews iu the prass in the United Xingdom because
under English law tvhere can Le no press comment cn a case while
it ig suy judize. This was to protect the =zccused and to
ensure siatl iz 15 not "Iried by newspaper" prior tc his

actual trial.

to the
iree
ns of the

margin of appreciation to aete“ﬁlne the Iimi

113. The Goversment subwiitied that, having regsr
v5 T
expression, it could nct be said that the provisi

.1
—~

¥

4.

./



Obscene Puvplizaticns Act 1859, as amenied, are unnecessary

in a democrztic suciety. They further Dubmitte That lcg;lsation
to protect the morals of the young wes not only desirabizs but
absolutely essential in any democraitic saciety.

114, Commenting on the zpnlicant's cleir taszt thes tovernment
‘nre stopped froa relying con Art. Il (2) Yecause oI the Isllure
to prosecute the revised .editicn of Tae Schoeoiccsiz, the
Government noted Tthait tne particulsr passsges criticissed By The
Court on the azupeal hearing were nearly all amerdsd <o 201uply
with the juégéds corments and hence it was congidered unnscossary
to prosecute Ti.: apdplicant again on the revised edition,

1i5. In relation te the epplicant's remerics oo the Goverument's
standpoint as reflecvzC in its circulzr = the hcal* service

atout supplying contraceptives 1o youho girls, the Govermment
commented that this putlication weas only issued tn hzalth
authorities and doctors and its contents were sowme distence
from those of the Schooclbook, for example, vhere the Schoslhook
states that there should be contraceptive n-zhirzse in every

school. The Government anneXGd & copy of Tuidls circuiar o
its written sulbmissions.

informed the Commission thzt theyv did mot
e asnect 2f "protection of the rights of
3

Ll€. The Gover.m
intend to rely o
others ge £. paren
no argument on v

rzised in &rt. 10 {(2) ané sutmitted

127. The Governmert submitt=d that und=r Epglisn lau i3

a\ is
totally ‘irrelevant %to inquire into the a5tive ci $he publisher
or the author of the =zrticle fourd to bhe obscers. The reason
for this is. because 3z law is concerned with il

tne ckscene publicatic:, namely the eflcct it
¢i rersors who ere likely to read i%, uwrick in
younz children. Intenticn isirrelevant to the Zzsue

or innocence, but it 18 very relavsong in pitigation. The
Government then . :vs .xemples of ¢vi -7 democruztic countries
where the intentiir I the publishe {s, or appears Lo bve,
equally irrglevans:.

118. Rely lP? 7 the decisiong ~f the Commisszicn in application
No, 290/57 [Y22rbeok 3, p. 214, and in the De Decker case
(Yearbook 5, p. 320}, the Government recalled that = complaint
made by an individuel to consider =z ~-quu e in aos*"’ct: ig
inadmissivle, Tuzreiore, the Gover-:u 21 limited treir
subrnissicn tC considering t"e'ﬁpb 1'"*1'c com-Wa;nu as tc his
conviction and ss to the order for zorieiture o ths copies

of the bock which had teen seized by the nelice.

119, Pinally,tne sverrment staled thet, o Bz appiicent’'s
own admiszion, the Little Red cchcolboox wzs internded Icr,

anmd likely to he resd hy, soincclchildren of thc age cf 1z anid
above. The court hed reac: % the conclusion thoat the Li

Hed Schoolirook. taken zs z whole, was such as to tand o




deprave and corrupt chiildrenr wh: were likely t¢ read it. In
this corunection thie court had referred tc passages of the book
which mlbht _nu_ue childrer to commit criminal offences. The
Government recz=ldied trhet, zccors te the court's judgment,

the tock was wot Tor the wutvlic zi2¢. Iz this connection, taey
referred %o their prsvious suimisesions. N&t cnly the

Convention ivself recognised tne cxisvence of the rights of the
Government +o 1egiclat° for the prdtection of health and mcrals
of the young huJ, agein, tae Governnment hed = margin of
appre01dulo“ in determining the limits of the right of freedom
concerneé. ILhe Coverlment stressed that, under the Act of 1859,
the court was rsquired to balance the p0051b1e harmfui effecits
of allowing otsceuns ma™ier ts he putlished against vhe
advantagzes, in the publiic interest, of publishing material which
might have some artistic or cther merits, and that such provision
wag fully in grncordance with the provisions and the spirit of
the Convention. Thz Government subtmitted that it was really
only Art. 10 which was the relevant Article in this case and
that the complzint in this respect was manifestiy ill-Tounded,

Articla 1 of rotompl Ho. 1 in relziion teo Article 10 -

120. The Govermment first expressed the opinion that the complaint
of a2 ¥rezach in this respeci was zlso manifestly ill-founded.

They explained that only the first paragraph of Art. 1 was
relevant. The word "arcvitrary" did nct appear in the terms of
Art. 1 2t 211, Furthermore, it iz totally impossible to
describe as exrhitrary f%a seizure of articles authorised oy

a warrant issusd by = :tirce of the Peace under Section 3 (1)

of the 1S$5% Ac%t,; ac was inf: :red bty the applicant. In the
Government's submission tiie =z¢tion teken by the United Kingdom
sauthorities with regerd bctz i the seizure and to the subsequent
forfeiture wers “provided for »v law". Section 2 (1) of the

1959 Act provides for the ssiszure and the 1964 Acu provides for
the forfeiture following = c¢-n7iction under Section 2 of the

195¢ Act. The seigure, ther :c:;, of the Schoolbook could not

be describel =3 "an ad “ve device without adequate

legal conwrclsY zs claimed-by %The applicant.

121, The CGovernment then Surned to the words "und bty the
general principles ¢f international law". 1In tziy connecticn
they cited 2 passage of the devision in gppiication No. 511/59
(Yeartook ’: Pe £22) where the (Jommission held that measures

taken by a Ste%e with respect to the property cf its own
nationals were not subjsct to Ine:: genersl principles of
internation2l lawin thc absence of a particulsr treaty clause

ElelLEII“ 30 providing, and that the Higk Contracting
Partleh 154 hat mo intention of extending tFe appiication of
these principles tc the case of the taking of the property of
nationals.

122. In the subtmission
United Kingdom as 2 Hig

7 th ndent Governno nt,; 2
L: 7
plain, when enzering in

o e Tresne
3¢l nantracting Tarty had madie i
3¢ the Converntion, that Axrt. 1« of



Irotocol Yo. 1 was not to eviend to property rights ir

rTagerd
to its own aztvicomaels, and thet it had never done anyiaing
thereafter %c indicate that.iv wes prepared to accept = chanze
in theat position.
123, The ‘Government ther turned to the question whetzner the
action taken wes witii: tzc cuslificatian “exccpt in the
putlic interezt", In this CO”“ﬂCtion they relied on the
decision in avpplicatiorn No. I3% 57 (Yearbeok 2 G page 50¢)
where the Cormission haad EBEIESELy reccgnised the morgin of
spprecizticn to be given =2 The nigh Cantrautlnﬁ Party concerred
wnen detzrminiang whether o wot =2 certain mzasure was "in the
puklic interest". :
iz4, It was net uvr“"-,Jabie That o very arg nurmber of parents

ccome very conceraned zboutv such
'lﬁren's hands. In a Jdemccratic
iling in its duty, wi

£X “Vessﬁd, if it 3id not

with young crildren should
a Lbook falling into thsix
State, thz State wonl:l be
corncern of such masnitude
investigate the mewten.

125, Art. L permite dopri I property "in the pubplic
intereazt"and in this case g sutmitted, it was in the public
irterest to seize the too 2 _igudlcation as it was

obscene. The permissivle restricticuns under Art. 10 zculd only
be effective with the witndrawal 2f the publication from '
circulation. The Government relied principally on paragradh
onc of Art. 1, but if tre Commission wished to conrsider this
aspeet in the light of seragraph two, the Government remarked
thet the phrase “generaL-i;uD*es*" refirred to themin was of
even wider scopo chan "public interest" end similarly applied
to the seizure and forfeiture of the Schoolbook.

1%5. “he reason why “hne disclieimer 2nd caution procedurse was
not uses sut prc:eedings unger Sectvion 2 of the 1259 A Wwere
usad against the aprlicsn® was, Tirst, because childreu were
concernad ané there was Vily ( c331derable public concern, and,
secondly, nc poessibiliizTy T&ZLlj srose that the appliicans xould

have consented wy Vvoy ©
i

disclaimer tc the whole pukllﬁfulon
being destroyed L2

. i1 : could only be carried cut with
the comsent of e roniacn wae owss the publication, Therefore
the only way of . ifing in the present circumstances, wiesher
the book was obscins or not was 9 seize it anld bring proceedings
under Section 2, 30 *ha® ar iaderendent, competent ccurt could
decide whether it wrs csTulas. -

ﬂJ i
'_J
s
r

127. The Governmens her submitted et it would have becn
2 Ttreach oI the St2t [woliz duty if it  had not taken the

entire stocik, I o oot Lor ths ?Fllce to condemn the
+

{1

article end tc su: . iz thse publil aticr.. Tne object wos o
hring the boox bei. 7oL I7 either the Director okl
Public Prosscution. Rod z.

proceedings or, 1f arf
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1%0. The Gcvernment concluded by requcs*ln

- 3 -

s h (D

acquitved ths zrriicant, the hook 2ould have bheen published
and published witk tnc benrflt cf ths pubtliicity ci the
ploceerwnos in vhich tr: acquittal cccurred. The applicant's
suggessicn that the seizure of only = few conies of the hook
wag necessary for evidential purposes igneres the provisicn
of Art. 10 {2) that it mey be necessary ts take steps for the
vretection of morsls.

Articlcs 17 and 18
125, The Government submitted that wc iseue erose under these
Articles which 1s sdditionzl to thozne o 7 urndex Art, 10
and Art. I of Protocol Ne. 1.

125, Commenting on Tas ﬂpnlluuiu s cizim That Axrt, 18 is
relevant because the prosecuticn of thz Scicolbook violated
the principle prOh”ulu_ﬁ5 previcus resiraints and had social
or political motvives bLehind it, the Gevernment stated that
the guestion of presvious restraints was irrelevant tc 4Art, 18
ant tizt the zpplicant had p“oduced' ne evidence of the
ulterior motives of %k zutnorities. On thec contrary, the
evidence showed that Ths Court wes only con ce:neﬁ with ihe
section ¢f the book on zzx and the oifending passages having
been withdrawnr or revissd there wss nc need to prosecute tne
revised edition of the bLook.

Gcnclu :ien

B3
0]
P

omrissicn
to reject the appllcatlon on the grounds t} 1o viocliation
¢of the Convention or Pro atecol No. 1 was Gi 2

C’? ;':' T

1z;.. Conceruning the :Cp_icant's stetements of losses, the
rovernment noted thet claims for compencation were nct
within the jurisdiction of the Commission. -

L5
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IV. CTPINION OF TH: COMIISSION

122z, The guestions which have tc bte desided in this cace
concerr: the sxisterce ¢r non-exissence of & breesch of Avt. 10
of tne Convention, ¢ . 1 of Provocol No. 1 in relation to

ct ¢t

10 and. furthermore, the issues

v

the aLlegatlhns under . SRR
the Convension which tne Comnission

under Arte. 17 ard 18
hasz ravsed ex cfricio.

O B
) b1

133, The Coummicsion considers trhat the zentrzal point at

issue relstes Uc the slicged breach of Art. 10 of the Convention
ant¢ it will thercfcere deal with this issue firmgt. 1t will

then coneide> Art. 1 of Protoccl No. 1, Arts. 17 and 13 of the
Convention znd will finslliy stete the conclusions weached.

134, ALrt. 10 prevides ags Zollows:

Ui, Iveryone has the »izht Lo freedom of expression.
This right shall ln”l 2dz freedom “o hold opinions and

TOo receive aad 1lmnarty infcormetion and ideas without
interiescnce by publlu autnority and regardless of
frontiezs. Tuis Avticle srall not prevent States from

requirix. tie licensing of brcadcasting, television or
cinenma enteiprises.

Ce The zxercice of these I eedoms, since it carries
with 1t dutiez and vesnensibilities, may be subject

to sucn Toroc=iities, 'C'ﬂ“tlons, restrictions or
peralties as-are pLCH Tibed by law &nd are necessary

in a democravis society, in the interests of na,ional
security, territorial irntegrity or public safety, for
the orevention of Zisorcder or crime, for the protection
of nezlth cor for the protsction of the
repuTation o ok »otrbEO, for preventing the

e IO 1 received in conlldence, or
tor waintaining vie uchor ty arnd imgartiality of the

cr
C
[}

135. The encliic mi hol submitted thet the authorities asnd
courys in the Joivsq £5gdon, by convicting him for publishing
the Littlse Red scarolilourk unfer tine Obscene Publications

Acts 1959 and 196X aL.'T

& ¢ and fO“Ieltlnt his pubiiction,
irterfered with his 7.7t 2 dca of e¥pression within the
meaning c¢i Art. 10 of the Cion i 2 wey that cculd not
be Jjustified under perz. That prcvisicn. He meintained
thev this interfercnce 2d ot becn necessery in a democratic
society for fhie trotaction ol morals of young people. as the

o/
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book was not an obscene book despite the finding in accordance
with the Obscene Publications Act whose test of obscenity was,
in any event, unsatisfactory. BRBesides, ths buréen cf proving

" the application of Art. 10 (2) was cn the responcent

Governument.

1326. The respondent Governument have replied that there had
been no hreach. of the applicant's rights under Art. 10 in the
present case. Art. 10 skould be read as 2 whole znd it wes
for the applicant to show a violation of Ar%. 10 had occurred
having regard to the whsle Article and not just para. (1).

The Govermment pointed out that, in accordance with the
Commission's established czse-law, States had a discretion in
determining the limits that may be placed on freedom of
expression, and this discreticn hed in no way been exceeded in
the present case.

127. As regards the relationship of nara. (2) to para. (1) of
Art. 10, it is clearly that of an exception to the meneral
rule. The general rule is the protection of the freedom; the
exception is ites restriction. The restriction ~ interpreted
in the light of the general rule ~ may r.t be applied in a
sense that the expression or the dissemination oI an opinion
in a particular matter is completely suppressed. In other
words, an expression of an opinion or its dissemination may
only be restricted insofar as it is ncceegsary for preserving
the values protected in para. (2) of Art. 10. The grounds
permitting such restrictions are exhszustively enumerated in
Art. 10 (2). :

138. Accordingly, the methed cf cxenining complaints under
Art. 1C of the Convention x»ecguire: the Commission first to
consider whetlhsr or not there has been, in & given case, an
interference with the rizht protectsd and, if so, whether or
not this interference was justified in the light of para. (2)
of Art. 10. This wethod is a logical consequence of +the
relationship c¢f thc two paragranhs ss described above.

139. Having clarified this, the Commission is unanimously
of the cpinion that the munishment iwmposed on the applicart
for publishing the Litt’ . Red Schoolbook and the seizure,
forfeiture and destruc:isn of “he copies of the book as a
result of his conviction cleurly constituted an interference
with the rights protected by Ars. 20 (1) of the Convention.

140, The guestion thereforc arising is whether or not the
interfercnce complained of wes prescribed oy lav and wac, in
the circuwmstsnces, necessary in a democratina society for any
of the criteria enunerated in irt. 10 (2) having regard to the
duties and responsibilities wiich the exercise of the

freedom of exprassion under 4rt. 10 carries with it.

./



141. "In this respect the Commission stresses the ovropozition
implied in Art. 1C (2} that an appreciation of this guestion
must take into account the Guties and responsibtiiifies incumtent
on everyone in the sxercise of the rizht fo freecon: of
expression. It is true that reiferemce to such duties anc
resporsibilities is glicnce not svfficient to justiiy an
interference with this right by the State, btTut such
Justl;lcathn must be Iound in the zsrounds speciiically listed
in para. \2; of Art. 10. However., the Comwission, in asssessing
these grounds st elsc have rexzrd 1o the varticular

situation of the person "1°“ci"in; Zrezcom of expression and
to the dutiss regpsupibiilities which are incuntent on hin
by reason 2f this sivustion. xhus, iifferent stancards may be
applicable to different categeories of nersons, such gs civil
servants, soldiers, policemen, jourrnaiists, punlishers,
politicians, e%c., whosze duties and resronsibilities musv be
seen in relation Te tneir function in society

mu
@
and

.,

142, In the pressnt cocze, tie Commnizesion s concernsd with the
publisher oi a tool iutexnded to be read -y cchoolchiidren and
it is z2zeainst this baclivrowit that the interference with the
exercise of the right to freedom of expression must he seen.

143. - There can he no quaction that the interierence complained
of was prescrited bty law, nzmely The said Obzcene Publications
Act 1358, as amended.

144, Section Z of the Tobsocene Publications Act 1359 provides

for the seigzure of any wutlicaticn in a p=arson's possession

for gain which may reasctne=hly o cousidered obsceze by the

pclice. It fuwrihér rrevidos Tthey whae publieation should be

brought to couxry¢ fur 2 wzierminstion of iis obscenity within

the meaning oif Szctisn L ¢ 1ne seid Acu, gt is <o z=ay, as to
e H]

&%

whether tre erreat of ths ;utlicat*on +s, "if teken as 2 whole,
such as tenés &to ferrsve and corrupt pecsons who are likely
having regaré ic¢ z11 z-_:ivans circumsisnoes, to resd, see or
hear the metier =zontain>’ cr embodied in it". If the
publication is found Te U@ siscene, then the vublisher may be

unished {(ssosion 2 of the Act) nad the book may be Torfeited
section 2 ol the ict). Forfeiture noimelly resulis in the
destructior ol the materizl in the case of a Yeok. Thiz was
the legel procedure whish wes follewed ir the applicant's case

-
)
)
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145. The guesticn vhetiay rasiriatic. s osm freedorn of eyfre851op
are neceswsary 1in & dernccratic society <annot be zanswered in
abstragcto ©at must he ancwerid Ly reference to the particular
case and o The "demeorciiz sociewy” which the Convention
envisages. Ire Curiilssion considers thot “democratic uociet""
in the sznze ol vhe {zuventlion is meznt tc refer o +hose

States whish are member Staves of ths Courncil of Europe.

.
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146. The quecstions which then fall to be considered are the
needs or objectives of a2 democratic society in relation to
freedom of expressiocn; Ifor without a nction 2i such needs the
limitations essential %c suppcrt them cannot be evaluated.

The Commission agrees with ths applicant who stated that
freedom of expression is hased on the need of g dsmocratic
society to promote the individwval self-fullfilment of its
members, the atteinment of truth, narticipation in decision-
mraking and the striking of z balance between stability and
change. The aim is to have =z 2luralistic, cwen; tolerant
society.

1i47. Of necessity tnis invoives a delicate balance bhetweern the
wishes of the individuail and the utilitzrian "greater good of
the majority™. But demuverstic societies approach the problem
from the standpcint of the imporisnce of the individual

and the undesirability of restricting the individual's rfreedom.

148, The Commission accepts, huwever, thav, in striking the
balance, certain controls on ths individual's freedom of
expression may, ir approvriate circumstances, be acceptable in
order to respect the sensibilities of oihers. It notes, in
this context, that "freedom of expression is commonly subject
in a democratic society" to laws importing restrictions
considered "necessary to prevent seditious, libellous, blasphemous
and obscene publications" (de Becler c¢ase, Application
No. 214/56).

149. The Commnission tharefore ackncwledges the mecessity of
certain restrictions on obscene publications Ffor tne

protecticn of the morzls of that society, particularly the
norals of young people and children.

150, In this respect, the Commission considers that the Obscene
Publications Act, as such, is not in breach of Art. 10 of the
Conveptlon. The applicant vic nevertheless entitled to rzise the
quest%on of ¢compatibility of the Act with the Convention as he is
not simply challenging, in abstracto, its compatibility, but also
claims that he is himself a victim of the application of the Act.
Moreover, the legislation involved should he considered in this
light  because, in certain cases, laws imposing general
restrictions on all forms of publication, for example, would, in
the Commission's opinion, raise serious questions under the
Convention.

151. However, it cannot be contested that legislation preventing
the publication and dissemination of obscene publications is
necessary for the protection of morals within the meaning of
Art. 10 {2) of the Convention. In fact, the legal codes of all
the memher States of the Council of Europe contain legislation
restricting in one way or another the right to freedom of
expression, insofar zs indecent, obscene or pornographic objects
and literature are concerned. This can be regarded as a cleaxr/
indication



“member States. but tiad

of the necsesity in = dermccriaiic sceiety to have legislation,
such as the Cuscemne rutlisz ns At In l 7

desizned to protect morzm

152. Hovsver, the cemsativiliiyz of the leglzlation itself witn
the Convention dcess nmot autcematiezlly valideve its applicatisn
in terme of the Convention. The guestion remsins whether thne
action Saken azainst the applicant and the SchOWbook was
riecessary for the nrotection cf morals.

the Commission has consistently

153. In de=sling witii sush oases,

keld that iZxt. 10 zives ©o Statas a certain discretlion in
determlnlug the necessary tiniitutions on Ireedom of expre551on
in accordance with Art, 1T (2). In Application No. 11&7/51
(Yearbock £, p. 204). tre Cazwission found, without @
thorouch ziudr of the protlems wt the Ftage of admissibility,
thzt Lhe Covden lax o S July 13535 did not exceed the
governmental distreiism srovizarted in A, 10 (2) since its
provisions represent:i Miege & nzegszary 'for the protection

of morels' of youung wersouns’
No. 753/6C), However, in
that it has the cduty co
and to review The :zxersise

also Application

the Commission considers
exvent of such limitationsz
at 2iccretion.

R U

(‘.Jff‘

2k %o this problem is that it is
3vantnrds of zorelity on the
marel standerds prevalling-in the

country in question must ke considared In order to determine

154, ™he Cormiission's
impossible to impose un:

whether the action tekern wal nscessery tc protect the said
standards. To this end, Thw Commissicn nas exatined the

T

i

t. the Inner London

ior. of the question of the
aei. determination overlaps

Z boetn the prevailing

zq Kinsdom at the time and the

;
decision of the dcomeztic sppesl couz
Quariter. Se%“*oh; in its d4ztermingt
obscenity c¢f <The ZohedlTloll, 2oun
the Commicsion's Tosi of foweszi
standards of mereiity io thie n
necessity cf Their f“afectio:.

155. The. ScrooTJ
elemenyt, .uqrtlerlrl
undwsoutee that 17 wWes
of 1z upviaris. The cov
vook snd hsexrd seviisl
in particular on The g
deprave and COTYunLt i

Iﬁ
[}
o

whained chapters with a2 moral
ous on sex and drugs. It is
'wr schoolekhildren Irom the ace
“horough eXaminstion of the
2e88us on its litsrary nerits
ehher or not it would tend to
-_raaders zand whether or nct it

-
[
=

was for the vublis ziving careful considerstion o
the interesztsc invol: el e bhook as a whole to e
obscene and orderes snd aestruction and penalised

(“.‘
bt

the publisher, <he

15¢. The Commission ‘e*as. 28 -42 zr%te, the summary
of the court nearirg. rin-pointed scveral passazes
wiich in ite opiviorn ter.ei o J-vrave zund corrupt schoclchiléren:

1. *Therc ous™s To 0o ore Ir sevenal rontraceptive
1 - . HEP P Y e e - T -
TACLANGT LW Ives; Suiwoo. LI your aCﬂOOl refusen
Tt lortieil oone, a7 uozitham w.%h some friends end

./
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stzrt your own contraceptive shop" (p. 101 Schoclbook).
The court comments "What this must mearn to a2 child

15 the encouragement or sexual intercourse on a
considerable scale" (p. lB-Judgment),

The court noteé +that the book's attacks on
traditionel child/parent, child/teacher relationships
"undermine many of those influences which might
otherwise provide restraint, the sense of
respensibility for oneself ..." (p. 16 Judgment)

and that "the overriding tenor of the whole book is
completely witlout the respect or regard for

marriage that in our judgment are so vital if some

of the strong advice here is not to be looked upon

in ways which will result in a tendcncy %o deprave and
corrupt"” (p. 19 Judegment;. '

Undexr the heading "Be Yourself" in the book:

"Mayte ycu smecke pot or go v0 bed with your
boyfriend or girlfriend - and don't tell your
parents cr teachers, cither because you don't
dere to or just because you want to keep i3
sexrat.

Don't iecel ashamed or guilty abouv doing things
yvou really wzat <c do and think are right just
because your parents or teachers might disapprove.
a let of vhess things will be more important to
you later in life than the things that are
'approved ci'.V :

In the court's judzment "this passage has clearly
manifested a tendency to deprave and corrupt.
Therg is no ... mention /in this section ol th
00K/ .., of the illegality of smoking pot ...
5f the illegalit¥ of sexual interccurse by a
boy who has avitaiuned 14 and a zirl who has nov
yet attained 16" {pp. 19-20 Judgmsnt).

Under the heading of "Pornozraphy":

"But it iz quivz possivle thet you may get some
good ideas Irom it :nd you may find somsthing which
looks interesting znd that you haven't tried
belfore ..."

Again the court fourd thet this pasezge "is
suzgesting %o children thait in gorungraphy they
may find some good ideai wliich they may adopt ...".
which zreates "the likelilkood that they will feel
it incumben?t upon thom to lool for and practice
such things”, the likelirocd st a2 significernt

/.

-



nurber of children would feel they"should
practise some ... forms ol crueliy to one
zncther, for sexuszl gratification ... That
such conduct is uvndesireble 13 2 sign of
corruption znd depravity ...  T0 deprave and
corrups must iaclude the admission or
encouragement’ to-commit criminsl offences"
.(L‘“" ‘_._.."’_j Jua u.,;'u).

The ccurt concluded therefore "that this
beox or this =z=rticliec on sex, or this secticn cr
chauvter on pupiis, whichever one chooses as an
article, looked at as & whole does tend <o
ceprave and-corrups & signifisant number,

sigmificent prorortion, of thz :lldren 1ikx
tc read 1tV.

157. The Cormmicsion iz setisfied thet the intverference with the
publicatlcz of ©tne book of vhich the applicant complains was
necessary Lor the proiecvion of morals ol young persons 1n a
democratic soaciety. The Unitad Kingdom authorities acted
recsvnebly and in zocod 1a1t“ and witiidin the discretion afforded
to member 3t=tcs in Art. 1D {2) for the protection of morals.
The Commizsion, therefore, finds ty eight votes against Tive
with cone ~istenticn, no v_olation of Arv, 17.

Ars, 1 of ELothOT Nco. 1
153, The Zozmiosiorn ias next conzidered the case in the light

cf drt. 1 i Provonel Mo. 1 which provides as follows:

"Zvery naturtl or legael person is cntitled to
the peacerul enisymert of his posztessions. Ho one

snhell ve depriveld ¢f lis nossezzions except in the
Dublic interest and sulject to the conditions
crovided for Ty law ari b7 the zeueral principlies
of intermavicra: 1nw,

ceing nrevisiones shall not, hovever, ir
any ; LY Bl rigcnt of a2 Siate to enforce such
laws g= coils Netoasary o contrcel the usc of
presercs in weesriante vith the 5"1ﬁ“al interezt cr

to secure he Lositen® 0 tawes ox other contributions or
nenaitics, "

159. The srolicant thz seilzure by the police of
over 1,000 «o i scol, torether with the nrinter's
matriz, prics lication or dlq"“DthOb wes an
ervitrery a0t in vionitiom oI Art. -1 of frotocol No. 1, contrery
to the gonerzl wod nie "no vrior mch“alnt" on freedom of
cxpression ~nn the gueorwervons of Art, 10, He submitied thst

e
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the action vas arbitrary and in breach of the Convention as no
determination of the issue of obscenity preceded it, but merely
a few minutes considerstion by a Magistrate when granting the
search and seizure warrant Jo tihwe police.

160. On a legal woirt the applicant submitted that a national
could invoke the generzl principles c¢f international law,
referred to in Lrs. 1 of Protocol Wo. i, since international
human rights law, prohibiting the arbitrary taking of property,
was now part of the generzl principles ¢of internaticnal law.
The applicect requesied Ilie CGommissicn tc review the respondent
Government's discrefion in acting "in the public interest" or
"the goneral intcresi® in tizz light ol what is reasonable in =
democratic society to achieve the nexnitted result.

161. The respondent Government rerlied that the seizure was not
arbitrar:; btut effected in accordance with 2 valid judiciel
decision of z Hagistrzte when 3he warrant wss issued. Further,
the scizure was "in the public interest" orx cven "the general
interest" for the protection of morals of ycuth. However, the
Government submitted that, in acccrdance with the decision of
the Commission in applicetion No. 511/5%, the applicant, as a
British national, could not% invoke Arw. 1 of Protccol No. 1
against the Uniteé Xingdom zuthorities.

162. The Commissicn has examined the preliminary legzal point

as to whether a national may invoke the szid Art. 1 ggainst his
State. The parties referred %o application Fo. 511/5% from
which the respondent Government concluded that a2 national, and
thus the applicant, cculd not do so. The Commisgion considered in
that case, involving a tax levy, the condition "subject to the
general principles ol international la«", The general
principles of intcrnationsl law nrovided that aliens should

be compensated for the ~onfiscaticn of their propersy by a State.
The Commission held that a nationzal wzs not so erntitled and

Art. 1 of Protocol lec. 1 weuld not sc:.a to have =2xtended such
general principles to nationals, thus arffording them a right

to compensatica.

163. In the Commission'z opinien, Ari. 1 of ZProtcesl No. 1
requires merber States To respcet the property of “every
natural or legal person” withia their jurisdicticn, which of
necessity ircludes navicnsls. To decids othervise would he
to reader the Arvicle mearningless. 4xt. 1 Y"sc dirige
essentielliement coutre ig confiscuticn 2rbitrzire de la
propriété" (see sprlicstion Nos. 14xu/52, 1477/62 and 1478/62,
Yearbook 5, rn. 625-7). :

164. In its consideration of tihe merits of the applicant's
claim relating %o the seizure of the Schoslbook, the
Commission has also considerzd the forfeciiure and destruction
of the book az a second separats issus under Art. 1 of
Protocol lo. 1.

.



165. TFirst, the scizure of the Schoolbogok clearly constituted an
interference with the applicant's right To the peaceful enjoyment
of his property. 4As such it was not a deprivation oI property as
the possibility existed at that time that the Yooks could have been
returned to him after judicial consideration of the issue of
obscenity. The Commission considers that such cction constitutes

a prima facie interference with the peaceful enjoyment of possessions
within the %erms of Art. 1 of Protocol No. 1. But para. (2) of the
szid Article permits a member State "to enforce such laws as it
deems necessary to control the use of property in =ccordance with
the general interest". By intervening to prcvent the distribution
of the Schoolbook by its seizure the respondent Government
controlled the use of the book pending the outcome of the criminal
proceedings. It remains to be decided thercfore wnether such
control was "in the general interest", it teing clear that the
seizure was prescribed by, and enforced according to, the domestic
law.

166. The forfeiture and destruction oi the Schoolbook, on the
other hand, constituted a deprivation of property. Lt too was
effected in accordance with "the conditions provided forxr by law"
and therefore the Commission must consider whether such deprivation
was "in the public interesst".

167. A comparison with the right of mexber States to act in the
public or general interest as distinguished from acts "necessary in
a democratic society”., as prescribed by Art. 10, revezls that the
discretion afforded to States by Art. 1 of Frotocol Ho. 1 is wider
in scope. Clezrly the public or generzl interest encompasses
measures which would be preferable or acvisable, and not only
essential, in a democratic scciety. The Commission is of the
opinion, however, that it 'has the duty to review the actions of
member States purporting to te in the public or gerneral interest,
in order to estzablish that they have acted reassonzbly and in good
falith.

168. In respect ol the seizufé, the Commiscion notes that it was
effected only after g warrant had been issucd by & Magistrate.
Although the applicant claims that this procedurs vas superiicial,
lasting only z few minutes, nevertheless,; the Commission accepis
that the purpose of such speedy provisiocnaol measures was 1o
prevent the distribution of the hook. Ihe book had been carefully
considered by the prosecuting avthoritics and deemed cbscene by .
them and thus a successful zpplication Tor a warrant of search znd
seizure was made in accorcdance with prezcrited lesgal procedure.

It appears, in the Commission's opinion, %that the authorities acted
reasongbly and in good faith, Their naction was woll within the
scope of the "general intercst" feor the protection of morals and.
the control of property which is o be the cobject of criminal
proceedings. The Commission finds that ne violetlion of Art. 1 of
Protocol No. 1 i1s disclosed Ly the seizurs of the SchoolLook.

This was the opinion of eleven of the pariicipeting memters of

the Commission.

S



1A

- 41 -

169. Concerning the forfeiture, the Commission notes that the
appeal court found the book to be obscene and the lzw provided
therefore for the Zorfeiture and destruction of the book,

Having accepted that the repression of the Schoolbock was
necessary in aocordance with Art. 10 (2) for the reasons zlready
given, the Commission equally accepts th=%t strong mezsures were
necessary to ensurc finally that iv wouic aot be distributed.
The measures adopted, namely the forfeiture and destruction, were
reasonable and taken in good faith in the “public interest”.

The Commissior concludes therefore that there was, in the
circumstances, no violation of Art. 1 ¢f Frotocol No. 1. This
conclusion was reached by < vote of nine zgainst four ’

with one abstention.

170. The pazrties have not submitted arguments under this
Article and, thersefore, the Commission considers,unanimously,
that, as nco substantial issues arise wiich are additional to
those already raised under Art. 10 and sirt. 1 of Pretocol HNo. 1,
further discussion under Art. 17 is unnecessary.This conclusion
Was reached by_twelve of the participating members, with two
abstentions.

Article 18
171. AYT,"IB providess as follows:

"The restrictions permitted under this Convention to
the szid rights and freedoms shall nst be applied for
any purvose other Tthean those for which they have been
prescribed.”

172. The applicant submitted that The prcceedings z2zzinst hio
viere brcught,; net for the protection of meralis, but for ulterior
reascns, because cf g desire to impose upcn soclety as a wWhole
unilora standards of personal conduct, ic resist the development
in schools of mwodorn educationel techniques and wttitudes and to
reassert authoritarizn actitudes in schools and in gcciety.

173. The respondent Government denied this and claimed that the
applicant had not zdduced evidence to this ecffect.

174. The Commissicn hag already concluded that the interference
with The right tc frecdom of exprezsion in the present caso was
justified, in accordance with the terms of f&ri. 12 (2) of the
Convention.

175, Turthermore, =an sxamination of the case as it has been
submitted dces not disclose any evidence which misht susgest
that the authorities and couris in the United Kingdom in
taking the actinu complairced of against the publication end
distribution ol the S5c¢ncolibook, have in any way been guided by

motives other than ihase descroiboed in Art. 10 (2.

/.



The Commission conciudes, therciore, that no breach of
Art. 18 of the Convention hzs been en ch7luhed 1n the present
case. The corncliusion was . unanincus.

CORCLUSICN

176, An exomins tlon zf The »iesent. case ins disclosed that
there has btsen no violaticn of the rights :nd freedoms
guzrantesd in ithe ChﬂVCquOL and in particuler those zed Ohu
in Mvticles 10 znd 18 of the Convenwion and Art. 1 of.
Proteocel Lo. L, Arxt., L7 of une Convention being of no
application,

Secrctary to the Commicsion Actizy Pre51de .t of the Commir-szion

2 /(gD
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Additional opinion oI MiA. Valter '
Busuttil, and Daver

We are prepared to go further than our collcagues
forming +the majority in this case arnd =zss2rt that the
action of the "n.ited Kingdem =zuthorities was justified as a
necessary measure taken in e democratic soclety in the
interest of national security or puhlic safety within the
framewerk of Art. 10 (2)

The Little Red Schoolbook, although i+t contzins =
section of some 20 tages on s2X%, is not a book shout sex as
such. It is a book which is, in eszcnca, subversive,
tending as it does to instil intc young chiidren an anti-~
authoritarisn attitude nct mercly azainst parent and teacher
but also azzinst the ectabliched 115u1*ﬂtlone 2 the State.

The book's point of departurc is the bold announcement
thet "all grown-ups are peper tigers" (p. 9). Child readers
are then enjoined not to feel c.shamen. or guilty about doing
things they really want to do and think are right because
their parents and teachers night disapprove; +they are assured
that the things they want to dc will ne mere important to
them later in life than +the things that are "approved cf" (p.77).
They are told that "teachers are dogg on leads" and have no
say irn the running of their school (p, 42}, They zre
encouraged to "act" against the schocl LtHOLit*e by way of
orgenized demonstrations snd strikes (pp 50--Z2), And for
good measure, they ars advised to demand contraceptive
machlnes in every school and urged to instell one themselves
should the school autherities refuse tc instzll one officially
(p. 101).

The recal message of the took, however, is contained in the
section on "School and 8001et7" (1p. 20%~%ine ). The children
are told that cach school'is a smell sociziy governed by

outmoded xul-~ waicth are out of step with the surrounding
society. In the surrcunding society change cowmcs rapidly; at
school, change couzs slowulr, fren comes the clinching
arsumen™- B

"Many people will tell you that changes are on the way

and you ornly have to wait. But if you just wait you'll

have %0 wait for ever ... Sometimes you have to fight against
people who don't have nuch power, people who are afraid of
change and afraid of having to make an effort themselves.
This won't last long. In the long run teachers and pupils
are on the same side in the sitruggle azainst the forces

which control tneir lives ...

You can't separate school from society. You have to change
one %o be able to improve the other. But don't let this put
you off ...

-



Every little thing you change in school may have
results in society. Every little thing you charge in
society may have consequences in school ... .

Work for change always starts with you. The
struggle 'is carried on by many different people in
many different plac es - but it's +the same strugsle ..."
Against the backcloth of this Trief description of The
book's contents, we are of the opinion that the ideas provnagated
in the book constitute the first stage in a revoluticnary process
which purports vo begin at schocl and ultimaztely engulis the whole
of society.: ' -

We conclude, therefore, that there has been no violation
of Art, 10, the authorities' interference with the book being
justified as necessary in z democratic society for the
protection of morals and also in the interest of national security
oxr public safety, within the ambit of paragraph 2 of that Article.
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Separate opinion of Mr, Polak

I concur with the decision of the Commissionrn that there has
been no violation of The Convention in this case tut I should like
to set out the reasouning that to my mind is decisive in this case.

The task of the Comnission is to examine and state its opinion
about complaints that =z State has committed one or more acts which
amount to a violation of the Convention. Therefore, we have to
focus our attention on the acts oi the State authorities about
which the applicant complains, namely the Court case and not
the Schoolbook, per se.

All members of the Comnission consider that the Obscene
Publications Acts should be deemed necessary in a democratic
soclety for the protection of morals., In view of the very broad
and vague texi of the rrchilbitions contained in this legislation, I
have some hesitations about this conclusion. However, lcooking at
the similar legislation existing in the member States of the
Council of Europe in 1971, I have to accept it.

This being so, one also has to acknowledge that the English
judiciary has a duty to apply and enforce the naticnal law
including the Obscene Publications Acts. In my opinion, this
means that ii the judgces vhen applying the law act in a responsible
and reasonable way their judgment musv not only be deemed to be in
accordance with the law but also to be necessary in a democratic
society.

In the present case, the Inner Londcn Quarter Sessions Court
acting as an appeal court, heard several expert witnesses. It
made a careful and detailed examination of the contents of the
intended for schoolchiidren from the age of 12 upwards. The
Court came to the reasoned decision that the book is obscene

within the meaning of tre Ohscene Publications Acts.
° A

The reasoning of the Court, as always in such cases, does
not convince everyone, but neverthelcss is as objective as
possible, pertinent anc certainly falls within the field of public
morals.

Under these circumstances I conclude that the Court's
decision to convict the epplicant and destroy the bvoock was
necessary in a democratic society for the protection of morals.



Dissenting opinion of MM. Faweeti and Triantafyilides

1. In our opinion, the prosccution of the editor of the

Litsle Red Schoolbook was a breadh of Art. 10 (1) of the
Convention, not justified under srt. 10 (2) or any other
provision of the Convention; and the seizure and destruction
of copies of the hook were Toth consequently breaches of Art. 1
of Protccol Ho. 1, no justificetion being found for them in

the gqualifications in that Article.

2. In stating our reasonswe shall describe briefly the contents
of the bBook, and then say howwc think the Convention provisions

apply.

3. The book is directed essentizlly to activities and conduct
in school, but it has sections devoted specifically to sex and
the use of drugs.

Since the prosecution was brouzht under the Obscene
Publications Acts 1959 and 1964, with their criterion of what
tends to deprave or corrupt, it can be assumed that these two
sections were important, if not the principal, targets of the
prosecution. We will take them first,

4. The section on sex, in its own words, "says nothing about
love and very little about feelings" {(p. 84) but includes them
in describing whav may motivate seiual activities. The section
oifers "practical information” and factuelly it contzins what
any concerned parent would want children to know; and indeed

a number of useful warnings. There are however passages that
must fairly be said to raise questions. OSo 1t may be asked
whether: "Judge for yourself from your experience’ (p. 95);
"They should talk about it and tell each other what they really
enjoy" (p. 97); "But it's_quite possivle that you may get some
good ideas from it L”pornﬂT z2nd you may find sometni which
looks interesting and that you haven't tried before" (p. 105},
do not invite, and weaken the control of, sexual activities.
Again on contraceptives, on which there is some sensible advice,
the passages: "There ought to be one or several contraceptive
machines in every school. If your school refuses to install
one, get together some friends and start your -own contraceptive
shop" seems rather daring. 3But these pessages are, in a way
characiveristic of some of the muddled thinking in the beok,
matched by statements which coniradict or nullify them. So

the sentence tefore that quoted above on "porn" reads:

"Anybody who mistekes it for rezlity will bhe greatly disappointed®
(p. 105}. Again the voung managers of the school “shop" for
contraceptives are warzed akout the items they sell: "But do
remember, they must be elecironically tested. Some are of

very poor quality and hence not safe" (pp. 101-102). Finally,
there is the general dark werning that: "Someone seeking
security rarely finds it with someone who only wants sexual
setisraction. Someone who Ieels under pressure to have a

5 5.%35
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sexual relationship may not find sexual satisfaction" (p. S5).
Tdking these passages as a whole -~ and particularly the sbsurd
idea thet a contraceptive "shop" could be run in school either
as efficlently as indicated or without intervention hy the.
school management -~we do nov believe that they would seriously
influence teenagers to more sex or to less. On balance, as
parents yho hove %gd q;ildren in school over a lownr period
o S0He oY I Clanzing pa £ oviovnr. we

%giiggg that the segtioﬁﬂbﬁnéeEQggﬁfguhgge?§§l§lge 6f”§ome help
rather than damaging.

5. The section on the use of drugs and alcohol is, in our
opinion, sensible and practical. Vk find nothing in it to
justify its suppressiomn.

6. Whet is perhaps the real bhase of opposition to the book
is that it is said to be subversive of parental and school
discipline and authority; and this description is directed
particularly at those sections which are devoted to conduct
and activities in school.

Ve have identified a number of passages which can fairly
be said to encourage challenges to or defiance of the authority
of teachers, and perhaps, indirectly, of parents, though it
is curious how little parents are mentiorned in the book.
For examplie:-

Page 13 "Whatever teachers and politicians may say, the aim
of the education system in Britain is not to give you the hest
possible opportunity of developing your own talents".

Page 15 Concerning teachers who do not explain to pupils why
they must learn certain things:- "These teachers arc wrong.
They should explain. If something's worth learning, they
should teil you why. If it's not, but they have no choice,
they should tell you honestly".

Page 24 Concerning dull lessons: "But if yow rezlly can't
persuade the teacher to mske his teaching less boring, then
you always have possibilities of escape”.

Pages 44 - 50 deal with how to have influence in school.

Page 80 concerns the expectations teachers have of their pupils.

Pazes 88 — 90 criticise certain out of school activities.

Page 159 comments on marks.

Page 176 "The school's regulations on uniform are usually part
ofi the form of consent. Even if parents don't really want
their children to wear uniform, they have to sign /The form/ -
or find another school. It's a form of bLlackmail." -

.
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Finelly, pages 205 - 207 deal with careers and- effecting
a change in society.

However, there are also =z number of passages which counter
or qualify the subversive passages.

For example, the recommendation of a "demo" on p. 52 by
means which are unguestionably defiant of the scihool management
and in themselves Unacceptable, is arrived at only on the basis
that a number of suggestions for cooperation with teachers, to
solve difficulties and complaints, liave been tried without
success.

Further examples:

Page 17 "You yourself knos best when you are bored. Or when
you feel you're never egllowed to say anything. Tell the
teacher. He wants you te learn.. Flost teachers also want you
to enjoy lessons, Because theun they enjoy them more foo.

Talk to your teacher znd see if you can't persuade him to moke
his teaching more interesting."”

Page 24 Concerning teachers who want to let pupils try
something new - "If you're lucky enough to have a teacher

like this, it's & good. idea to think of the difficulties he
has and give him your support. In return you'll enjoy working
with him", . .

Page 26 Concerning =2 new teacher - "It's best to give them a
chance ... Never nuck apout unless you're aghsolutely certain

that the teacher is an incurable bore and :you've triedevery
way of persuading him t¢ change. Buil remember - even if a
teacher is & vore, mucking about won't acitually solve the
problen".

Page 38 "A bad relationship often develops between teachers
and pupils because they don't know encugh ahout one another,
If you feel that & teacher is treating you btadly tecsuse he
doesn't ¥mow enough ghout you, don'st fecel afraid oi telling
him more about yourself, who vou are and what vou want to do."

Pagze 50 Concerning disagreements in school to be dealt with,
for example, by a schocl council - "Perhaps =211 the suggestions
made by the school councii ere either rejected by the
suthorities or accepted but notv acted on. Kcpezt the
suggestions, several times, and insist onm action. Use all
available channels",

Page 55 Concerning compleints zzainst a2 teacher - "Cnce
you've collected evidence for, szy, 2 month, first show a
copy of it to the teacher and talk %o him gbout it. IHHost
teachers would prefer to keep this sort of thing within the
class, so maybe you can ssttle it by talking to the

teacher concerned.” e
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Pages 56-57 suggest other ways of dealing with complaints such
as discussions with the headmaster or the school authorities.

Page 71 "Do remember that teachers msy make mistzkes withouil
realising 1t themselves. Always try talking to them about it
first. It's not necessary to complain every time. It's best

if you can aveid having to complain.”

Pages 90-92 'make constructive proposals Tor certain out-of-school
activities which pupils could organise Ior themselves.,

Page 160 "Ask your teacher to tell you where your strength lies
and where your weaknesses are, what you've learnt properly and
what you still have to learn. And work out for yourself the
most important thing: what really interestis you and what doesn't
interest you." '

Page 162 Concerning the value of merks and as an alternative,
for a teacher with a "sensible zttitude" to marks, a pupil could
ask for "constructive comments on each piece of work, or a
proper written evaluation of your term's work. And ask them to
talk to your parents. Because it is often parents who are most
firmly convinced that marks teil you everything".

Finally, pages 184-185 suggest how pupils can obtain
information for themselves about opportunities for careers or
further education.

7. It is plain thet the book has Maoist inspiration. "Stage
One" as the publisher, grown-ups as "paper tigers', "democracy
from velow", "clashes of interest", "solidarity and struggle"

are all too familiar. But iv is not the idesls, aims or
intentions of the puklisher that zre in issue under Art. 10.
The issue is whether the actual effects of the book as it
stands on teenagers could be such gs to Justify its suppression
under one or more of the clauses in Art. 10 (2).

8. Here one of two assumptions has to be made: either that
teenagers will read the book with some care and attention, in’
which case it must he tzken as 2 whole and not assessed by
reference to particdular sitztements taken frem it often out of

_context; or, and more probably, that much of it is unlikely

to be found either practical or appealing hy the majority of
teenagers, with the exception, verhaps of the sections on
sex and drugs. :

9. On the first essumption and with the added assumption that
the sections on sex and drugs would in any case catch

attention, withou? which the prosecution would be groundless,

it has to be asked whether the prosecution of the publisher was
necessary under Art, 10 (2); for it cannot be contested that it
was an infringement of his freedom to impart information and '
ideas under Art. 10 (1). Four possible zrounds present
themselves: the Iinteresis of navtional security, the prevention
of crime, the protection of health and morals, anrd the
protection of the rights of others.



10. The first ground must be rejected since, apart from the
difficulty of seeing how this ook could possibly threaten the
national security of the United Xingdom, the Obscene Publications
Acts are not directed to nationzl security, and if the statute was
being used to prosecute the publisier, not for an obscene

publication, but really %o curb sedition and the sutversion of
national security, then the presecuticn would be 2 plair breach
of Art. 18. In any case, the United Eingdom does not invoke
national security as justification for the actions taiken.

11. Tor the Tezsonsve have siready given, We do not thinl that
the book is a danger 30 health OT morals, so as to call for its
suppression. As to health, the information on drugs; venereal
disease and abortion is factuszl and apt. . As to morals, which,
whatever may bé its precise meaning in Arv. 10(2), must cover
sex conduct and possibly cerizin tehaviour in school,we would
add itwo remarks to what we have said acove:-

(i) the book cennot be fairly described as pornographic
. as that term ie gemerally undersitcod;

R

(ii) a5 the affidavit of Sir Robert Mark put in
evidence to the Court of Appezl in Bngland and made
available to the Commission shows, and zs 1s obvious
to any United Kingdom resident, +there iz, for
various reasons, & measure of tolerance in the
United Kirgdom of »ublicity for sex, including
homosexual activities, even when it is pornographic,
It is then impossible to maintain that iV is
necessary under Art. 10(2) to prosecute a book,
which 1s not pornographic and is a serious, even if,
in the minds of some, misguided, attempt to inform,
when there is =z public display of publications and
films that remain free from prosecution though they
are maniiesyv commercialisation of sex.

iz. As regards prevention c¢i crime, which might come within
the reach of whst depraves or corrupts under the Obscene
Publications Acts, there is ia the book much cauticning on the
use of drugs, alcohoi and coniraceptiives, and it caunnot he
seriously said +to incite to c¢xrime in these uses. As regards the
legal age of comsent tosexusl intercouxrse, the Family Pleanning
Service of the Department of Heelihr and Socizl Security, has
recognised the right of a dccior to prescribe centracentives for
those under 16; and what this book iz endeavouring to do is <o
offer, by vay ol informaiion znd zuidance, similar protection in
a country where there are, as 2 mavter of brute fact, unwanted
pregnancies for eleven year olds anc upward.

13. The rights of others, uzmely, the right of tezchers and
perents to a reasonalle mcasure of respect and to support for &
proper exercise of their zuthority, cannot ve invoked in
respect of the prosecutiocn. since The protection of these

e
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particular rights caumnot be derived from the Obscene
Publications Acts. However, the protection of these rights
might be invoked as veing in "the public interest" to justify
the destruction of she books. But for the reasons we have
given we do not think that these rights are imperilled by the
book; indeed, there is some evidence that some of the
principles of teacher-pupil relationships set out in the
.book are not cnly approved by many teachers, but actually
practised in some tcacher-trzining colleges and schools.
Further, there is no indication that the seizure was carried
out "in conditions prescribed by law" serving this particular
public interest. '

14, Finally, wietake into account the fact that this book has
been published in at least six European countries, that =~ =
the Director of Public Prosecutions saw no reason to prosecute
a second edition, with only minimal deletions -and of
substantially none of the so-called "anti-authoritarian"
passages-_ and that no less than 14,000 copies of the hook
were overlooked in the initial seizure or not covered by the
searcilazder. < : - I v

15¢ We conclude thet this vos a gymbolic prosecutiou, that
It was cu-dnfrinzement of the rights of the publisher under
Art, 101), thot it wrnc not necescory under Art. 10(2), and
#hat-the- seigure of copies was not justified on any ground
undér Ari. 1 of Protocol No. 1l,nor was their later
destruction.



Dissenting opinion of MM. Kellborb‘
Nprgaard znd Trechsel

We do not agree with the apnroach of the Commigsion to
the gquestions before it in *he present case nor with its
conclusions.

In our opinion it is not the Commission's task to review
the appeal courtv-decision of the Inner London Quarter Sessions
or the Obscene Fublicazions Acts, bul Vo examine the
Little Red Schoolbook itself, solely in the light of the
Convention. The Court decision is only one of the indications
of the moral climgie prevailing in Grezi Britain at the
materiagl time. '

Considerinrg vhe Schoolibook itself, it is clear that it
contains sections whicn raise moral guestions, particulariy
the sections on sexy and drugs. <The bookx also has an anti-
authoritarian element. However, we find that these seciions
provide much useiul information wiich should be available to
children.

The anti-authoritarian natire of the vcck, notably in
those parts of i1v dealing with school activities, has . caused
controversy. _-{ is said that the beol enccurages children: to
disregard The traditional restraining influences of parents and
teachers who hitherto have conirolied the noral development oI
children. '

We do nov think that the book's views encourage children to
reject the role of parents and teachers in their lives., There
is no ev1dence “hat i1t does so. llorecver, we find that the viewvs
expressed are consistent with meinstrezm educational philosophy,
as the Inner uonco Quarter Session hearing acknowledged.
Education is no longer haszé on rele t10ﬂ5h¢ps of authority,
rigid discipline and feer hut on respect znd reasonableness and
the establishment of z dialogue beivueen the educator and the
pupil.

As regards zhe Corveﬂulon, vWe asree with the Commission
that the prosecution of the gpplicant and forfeiture of the
Schoolbook was an intexference with the applicant's freedom of
expression within the mear‘ng of Art. 10(1). However, we are
unable to conclude thatv the interfersnce was justifiable under
Art. 10 (2).

In our opinion freedom of cxpression is one of the most
important rights ensured by the Convertion. Any limitation of
that right must fell ciearly within the scove of the
restrictions envisaged in fxt. 13 (2.

E 5.297 -
06.2
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The respondent Government submit that the suppression of
the Schoolbooik was necessary for the protection of health and
morals within the meaning of Art. 10 (2). .

We have limited our consideration of this case to this
heading being the only onec relied on by the Govermment and
deeming it inappropriate to consider, ex officio, even
greater limitations on a freedom than is strictly necessary.

We are of the opinion that "moral®., in the French text
"la morale", referred %o in Art. 10 (2) relates to public
morals, meaning the public manifestztion of the community's
moral standards. Art, IC (2) therefore acknowledges the
possibility of restrictions on freedom of expression which
are necessary for the protection of such morality.

We must, therefore, consider the prevailing public
morality in the United Kingdom in 1671. We can then apply
this community's standards. those which are determinable and
reasonable, to the fzcis of the prescnt case.

We note that in the United Kingdom in 1971, as there is
now, there was a considerable quantity of, so-called "hard-core"
pornographic material, such as obscene films, sexshops, strip
clubs, pornographic ohjects and literature, easily available.

Children are also exposed %o such material, and in
particular %o programmes on television portraying pornographic,
erotic, sadistic or gratuitously violent scenes.

It has been submitted by the respondent Government that in
the face of so much obscenc materiagl it is difficult to
enforce, in each instance, the provisions of the Obscene
Publications Acts and that attempts at prosecution either
fail or result in low penalties agsinst the offenders. The
resources of the police Zorce are limited and have to be
deployed where the need is greatest within the whole network
of law enforcement /Affidavit of Sir Robert Mark, Commissioner
of Police of the Metropolis in the case of Regina v. Commissioner
of Police of the Metropolis Ex vparte Blackburn (1973) 2WLE/.
in this respect therefore, the respondent Government argue, the
availability of other cbscene material does not reflect a low
standard of morality in the United Xingdom.

But we are unablie to agree with this argument concerning
practical difficulties. On the contrary, we consider the
failure to prosecute, because of the lack of resources of the
police force, indicates that the public is not offended by
such obscene material and does not wish to be protected in
this way, otherwise the police would be pressured by public
opinion to take action. Further the failure of prosecutions,
or the minimal penaltics imposed, reflects the public's lack

7

of .
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of concern, or their acceptance and tolerance of such material.
Sir Robert Mark himself suated in the szid sffidavit that "The
comparative absence of public complaint znd the penalties
imposed by the Courts sugzest thaet pornography causes less
public unease than most other breaches of the law" (ibid. p. 6).

Vie conclude therefore vthat the standards of morality in the
United Kingdom in 1971, as they are today, were flexible. The
British public tolerates o grcat deal of material which is
clearly obscene,.

We have already expresscd our orvinion about the contents
of the Little Red Schoolhock. In comparison with other
gllegedly obscene material we find the Schoolbook "tame', even
taking into acccunt that its proposed readers are teenagers.
We note that much of the evidence subnitted to the Inner London
Quarter Sessions hearing demonstrated that the book was' a useful

—_-—

basis for discussicn, albeit controversial.

We fail to see, therefore, how the moral standards
prevailing in the United Kingdom at that time required
protection Zrom this book. It would attach too much importance
to it to declare that it was necessary in a democratic society +to
suppress it.

If this book had posed the threat which is claimed, it is
difficult to understand the failure by the Director of Public
Prosecutions to prosecute the revisecd edition of it. The
revised edition contained only minor amendments (in only 18 lines)
to those passages criticised by the Courts. The other
alterations were madc as a result of comments and suggestions
from readers. The views expressed and the approach of the
authors remained the same.

There is ye®t another example of inconsistency reflected
in the Govermment's atvtitude to the sexual relationships of
teenagers. The acknowledgerent of such relationships in the
Schoolbook was considered by the Courts to be implicit
encouragement Tor teenagers tc have sexual intercourse,
particularly by the book's Failure %o stress the legal ages
of consent. However, a similar acknowledgement is contained in
an official Government document, a Hsalth Service Circular from
the Department of Health and Socizl Security to the Regional
Health Authorities on the "Familv Planning Services". In this
circular the Department zdviscs doctors that prescribing
contraceptives for girls under 15, the legal age of consent,
would not necessarily be iilegal: "It is for the doctor %o
decide whether to provide contraceptive advice and treatmant,
and the Department /of Health ard Socizl Security/ is adviseqd
that if he does so for a girl under the age of 1%, he is not
acting unlawfully provided he azcts in good fzith in protecting
the girl zgainst the potentizlily harmful effects of
intercourse" (p. 6 Health Service Circular "Family Planning
Sarvices"). : '

.
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Having regard to the standards of morality prevailing in
the United Kingdom at the relevant time, the Government policy
in relation to those standards, the contents of the Schoolbook
itself and the measures taken against it and the epplicant, we
conclude that the interference compnlained of was not necessary in
a democratic soclety for the protection of morals within the
meaning of Art. 10 (2). Ve therefore find a breach of irt., 10
of the Convention,

We havenext considered the case in the light of Art. 1 of
Protocol No. 1.

In respect of the seizure of the Schoclbook, we note that
it was only effected after a warrant had been issued hy a
Magistrate in accordance with prescrived law. Although the
applicant submitted that this procedure lasted only a few
minutes, nevertheless, we accept that it is "in the general
interest" to have speedy provisional measures for the control of
property which is being considered as the potential object of a
criminal prosecution, The action was not irrevecable. The
possibility existed that the book may have been returned toc the
applicant in the not too distant future, in which cease the
applicant would not have been unduly prejudiced. In our
opinion, the seizure was reasonable ard effected in good faith
for the purposes of criminal proceedings and as such did not
constitute a violation of Art. 1 of Protocol No. 1.

Howevexr, the same may nct be said of the forfeiturce and _
destruction of the Schoolibook. We have already concluded that the
repression of the thook was not necessary for the protection of
morals. Similarly, therefore, the total destruction of the
book cannot be said. to be nscessary for the protection of morals
nor in the public or general interest for the protection of
morals within the meaning of Art. 1 of Protocol No. 1.

We find that the forfeiture and destruction of the book
was unreasonable and in violation of irt. 1 of Protocol No. 1.(1)

L5

(1) Mr. Trechsel does not share this opinion as he considered
a finding of a violation of Art. 10 sufficed, the Art. 1
issue arising from the same circumstances.



Dissenting cpinion of Ir. Ermscora (1
&: .

—— —_—

I am in zeneral szreement with the dissenting opinion of
Mr. Fawcett and Mr. lrlantaf 711ides although I have the
following further obScrvatlons to make.

Concerning the Littlc Red Schoolbook itseli, the minoriwvy
conclusion seemns to ge to , be correct as is shown by the Tact that
the Schoolbook has been published in its second edition with only
small amendments and without zny interference by the suthorities
The following passazes should be mentioned:

—— e r e 4 ———_— A o e e ¢ oy iyt e 4 P4 e . | mn s A, ek MM ELam maa e e A Am m s

Original Edition Court's comments on "Revised Edition
ist Edition :

p. 101 Contraceptive o, 12-14 Subversive Passage cmitted.
nachines in schools., suzgestion. : p. 10 101 4 revised
If the school refused passare on the
to instal dispensing general cveilabil-
machines, children : ity of contra-
should start own shor. ceptives.

Contraceptives boughi
wholeszle are cheaper.

——— — + a———— - —————— - —

p. 16. Marrizge is Substantially tre
largely 1”nored same., Slizht
throuzhout Schoolbook, ~change of emphas*s
. : in book, meniions
emotlons involvecd,

L e L e A S e e | L — —— o —— ol i e e e e, e, i et e B ek s = R L A - ——

pp.73=77 "Pupils", p. 17 Thcse passages PE.73=77
"Do you knouw", - "zre subversive not Identical
"Remember"  "3e only to the authoriiy passazes.
yourself", hut <o the influence

0oi the trust between
children =nd tcachers",

— - e . e e b e e A e e A e A e dm = L - .

p.Ll3 Education. p. 18. No z2iternctive p. 13. Identicel
Criticism of view expressed; inimical passazes. HNo
unimaginative people opinion for a supposed other views
who control education reference booK. ernressed.
and their form of .
condvrol.

o

——

(1) Mr. Ermecors here curresses = disseating opinion in
accordance with Zule 52(3) of the Commission's Rules
of Procedure (see Iootnote on page 3 abhove)
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Original Edicion

Cocurt's commenis on
1st Edition

B. 77 "Be yourself".
assage advising
children not to feel
guilty about certain
activities, e.g.
smoking pot or having
sexual relations.

pp.19-20 Passage tends

to deprave and corrupt.

No reference to
illegality of smoking
pot or having sex with
girls under 16 yrs. of
age 1in this passage.

3.27 Under section on
'Sex" sub-heading
"Intercourse ang
petting".

Revised Edition

p.77 Identical
passages.
P._95. Illegality

- of sex with girls

under 16 and boys
under 14.
p.138 in 1st and
revised editions
- smoking pot is
illegal

p.2l Passage tends to
deprave and corrupt
because no injunction
to restraint in these
activities or of the
unwiseness of themnm.

p,98 Substantial-
ly the same.

One sentence
concerning oral
sex had heen
omitted and the
paragraphs re-
arranged slightly.

pp.103-105 "Pornography"pp.21-22 Passage tends

last paragraph

states pornography
may give one some

good ideas. Mention
that some pornographic
books show pictures

of intercourse with
animals or people
hurting one another

in various ways.

to deprave and corrupt
hecause gives the
children the idez to
seek out pornographic
books and put examples
shown therein into
practice, With
paragraph that
pornography & goed
idea, children may he
intived to criminel
offences of hurting
each other for sexual
gratification.

pp.105-107 "Homo-
sexuality"

Omitted

p.22. No mention in
this section that boys
who have such
experiences grow out
of it and have normel
sexual relstions
including marriage,

p.106 "Many
people go through
a temporary
homosexual phase
at some stage

in their life
usually when

they are young".

.



A further question is whether the domestic authorities were
obliged under the law to apply such grezt restrictions to the
Schoolbook. Certainly Seciion 1 of the Obscene Publications

Act 1959 leaves to the domestic courts a wide margin of
interpretation in the zpnlication of the law and, in my view
such restriction was disproportionate to the provisions of

Art, 10. However, the law itself seems not to be contrary to
Art, 10 pars. 2 of the Convention btecause it seems <o cc*respond
to the Eurcpean legislavive standard in this respect.

The question whether restrictions of the freedom of
expression are necessary in a democratic soclety cannot e
answered in abstracto but must te answered by reference To the
"Jemocratic soclety" which the Convention has in mind. The
Rapporteur considers thet "democratic society" in the sense of
the Convention is meant to refer to those States which zre member
States of the Council of Europre. The existence irn the United
Kingdom of the legislation in question is thus not contrexy to
the needs of a democratic society if it can be shown thzt the
majority of other members of the Convention also have introduced
legislation, 4Any given Europe@p standard regarding restrictions’
to be placed on pornograepny arnd chscenity depends on the stage
of comparative legislation in Buropean States on the field in
question. A survey of that legislation shows the following
results:-

Austria since 1950 has a law making publication,
distrivution etc. of "obscene" (unzichtige) matter =
criminel offence. (Bundesgesetz vom 31.3,195C lber die
Bekampfung unziichtige Vero¢¢enullchungen und den Schutz
der Jugend gegen sittliche Gefirrdung.)

Belgium protects the "bonnes moeurs! agzinst "obscénités"
in Arts. 382 to 330 of the Crimirzl Code as amended
or supplemerted ty various laws (e.z., Lzws of 2¢,1.1505,
15.5.1%12, 14.6,192%, 258.7.1962).

L™

Cyprus, with its Obscene Publication Law, 1963 has adopted
parts of the 195G United Kingdom Act.

Denmark mekes in Arts. 234 and 232 of the Criminal Code
the selling of "cobscene picturcs ..." and "obscene
behaviour” criminal offences.

In Frence a law of 1949 concerns the publications
"destindes a la jeunesse". Otherwise Arts., 233 to 290
deal with "l'outrase zux honnes moeurs cormis notanment
par la vole de le pressc et du livre".

Ireland, in +he Censhorship of Purlications Act, 1G4C€
establlshes & Censorship Board with power to pronlolt
books which ’re "indecent or obscene" or which advocate
"unnatural prevention of conceptlo" or the procurement
of abor%ion or nmiscarriaze” {Sec. 7 of the hct).

e
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Iceland law No. 19.1940 is directed against "obscenity
in print", : ;

The Penal Code of Etely, in Arts. 528,529 and 725,
makes provisions against publications "oasceno".
Furthermore, a law of 8.,2.194¢ provides for protection
against publications intended for children and
adolescents,

In Luxembourg legislation existis for preventing the
entTy of "obscene publications from abroad" (29.12.37).

The Penal Code of the Netherlands makes, in Sections

240 andé 451 55 the distribution or exhibition of "indecent
writings or indecent pictures or any indecent object" =z
criminal oifence.

Norway, in Arts. 211 and 212 of the Penal Code, combats

actions and objects of an "obscene content".

Also Sweden's Press Act, 1649, and the Penal Code, 1962,
combat "'pornographic pictures" and the dissemination among
children and young people of printed material which "might
have a brutalising efrfect or otherwise result in grave
danger to the moral education of the young".

Switzerland in its Penal Code provides penalties for
"publications obscenes".

Finally, Arts. 426 to 428 of the Turkish Criminal Code
provide penalties for the exhibition and distribution of
"obscene" matter.

All these laws have the common purpose of limiting "obscene"
and/or "pornographic" objects and writings. Most of them
nake selling and publication of such matter a criminal offence.
The majority oI these laws.came into force before the Convention
was drafted, but no member State adhering to the Convention
made any reservation as to suck laws.

The conclusion to be drawn must be that laws limiting obscene
or pornographic objects and literature constitute restrictions
on the right to freedom of expression, which are considered
necessary in a democratic society and in the interests of the
protection of morals.

It is to be observed that the lsgislation of the member
States uses similarly vague expressions as are used in the
United Kingdorm Obscene Publications Act, i.e. obscene or
indecent, without giving any definition of these terms.

o
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4L ceriain variation, however, exists in the provisions
limiting "cbscene" or "pornovraphlc“ publlcatlons._ Criminadl
law measures are provided for in nearly all member Stetes.
In some States criminzl law actions ere combined with
a@ministrative measures.

Having szid this it seems quite c¢lear that the Obscene
Puhlications ficts in the present case can, insofar as they
concern the prohibition of obscene publications, be considered
to be in conformity with Ar<. 1T of the Conventlon &S beinz
restrictions on the exercise of the right to freedom of
expression which are "necessary in a democratic society for zhe p
protection of morals"

Trhe guestion therefore was whether or not the applicetion
of such laws in the present case was equally in conformity with
Art. 10 of the Convention. The ansver to this is given in the
conclusion contained in para, 15 of MM. Fawcett's and
Triantaivllides' opinion. ' '
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Separate dissentinz opiniorn of Mr. Opsghl (1)

The Commission bty a mejority is satisfied that the
interference with the publicatvion concerned was, in the terms
of Art. 10(2), "necessasry in =2 democratic society ... for the
protection of ... morals" (or younz persons, above para. 157).
I do not azree witrh this view, even zssulling that the book is
to be held not only dimmoral by English standards but also
"obscene" within the meaning of the Act applied. Even accepting
that the authorities applied the English law correctly and in
good feith, they did not epply the Convention or make any
reference 0o it., The actions taken, znd in particular the court
decisions, therefore, do not in themselves show that to seize and
destroy the bvook and to punish ithe publisher was necessary as
required by the Convention, or within the discretion afforded
by it. .

The other dissenting opiniocns go into detzils about the
contents of the booix and other circumstances. I sharé many of
the views expressed in these opinioas. But much of this, in ny
opinion, is secondary. The main poirt is that freedom. of
expression under the Convention should be granted and defended
also, and in particular, when it benefits those with whom one
disagrees or relates to that which one dislikes. Therefore it
is not of prinmary importance whether or not one regards the
book as a "zood" one. VWhat matiers is not what one thinks of
the book but whether one is setisfied that what was done was
necessary in the circumstances, for the protection of the morels
of young persons as argucd hefore the Commission.

The way the Act has been epplied, including the position
later taken as rezards the revised cedition of the same book,
in my opinion refutes this argument. To similar action was
taken to protect vhe morals of young persons against many other
and perhaps much more hzrmful influences. This to my mind..
sufficiently demonstrates that the extracrdinary action taken in
this case could not be rezgarded as neceszsary within the meaning
of Art. 10(2). Resirictions on the freedom of expression should
be accepted only with grcat caution, on a strict understanding
of what is necessary in a democratic society. This, I helieve,
is in keeping with the Commission's gencral attitude to the
question of such restrictions (sce aleso my dissenting opinion in
the cage of Five Soldiers eagainst the Netherlands, Report p. 86),
which was recenlly confirmed, as regzards Art. 8 of the
Convention, by the European Court of Human Rights in the
Golder Case (judgment of 21 February 1975, Series 4, Vol. 18,
Pp. 20-22).

In my opinion the action taken in this case therefore
was in breach of the Convention. '

(1) Mr. Opsahl expresses a separate opinion in accordance with
Rule 52(3) of the Commission's Rulesz of Procedure. (See
footnote on pase 3 above).
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Note

Date of introivetion of
application

Date of registrztion

Examinaticn oi the
applization by three

members oi the Tommissicn

in accorderncs witxz

Rule 4% of the
Ccomission's Rules of
Procedure {cld version)
Decision of the group I
three to recuest further
informaticrn frem the
applicant

Receipt of Zurther
informaticn from
applicant

Further »
case by grouap of thre

=
Decision ¢i the groud ©o

give notice to the
responcent Government

of the applicaticn
through the Presicdent of
the Cronmission and tac
Secretary General of the
Council of EZurcne and

Xaminevion of the

invite their ohservssions

on admissibilivy in

accordarce with Rule a7(7)

-

of the Rules of Procedur=

(cld version)

Order of the Precident
to this eifect
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Date

5433/72
Appendix T

Note

Notificaticn of appli-
cation to Goverwnnent

together with invitation

to submit written
observaticrs on its
admissibility

Receipt o¢f Governmeni's
observatiens on
admissibility

Receipt of applicantts
obgervations on
admissibility in reply

Commission's delitvera-
tions and considerztion
of the future procadure
in the case

Commission's delibera-—
tions and decisicn:
hold an crel hearing oa
both the admissibility
and merits of the
application and to grant

+ o

legal aid to the enplicant

Oral hearing on the
admissibility and
rerits cf the
application

9. Ferruary 1673

12

12

Ceteber 1673 KM,

Decenber 1973 MM.

3 April 1974 MM,

F. Ermacora

J.E.S. Fawcett .
M.A, Triantafyllides
F. Welter

L. Xellherg

B. Daver

T. Opsahl

¥X. Mangan

C.A, MNprgaard

C.H.F. Polak

F. Ermacora
J.E.5. Fawcett
B. IDaver

G. Sperduti
J.E.5. Fawcett
F., Ermaccra
M.A.Triantafyllides
. Welter

., Busuttil
Xelilberg
Opsahl
Mangan

. Custers
C.A. Ndrgaard
J.A. Frowein
G. J8rundsson
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Zopendix 1

Item ' ; " Date Wote

Lpplicant represented
by

Ur. C. Fhornberry
Mre., Jd. G, Peizxce

Govermment

represented by:

i, P, Fifcot
M. Easvman

G. Slymnn
A, H, Hammond
.de Deny
Commission's-declsion 4 April 1974 MM. G. Sperduti
1) to declare admissible J.E.S. Fawcett
that part of the " F. Ermacorsa
application concerning M.A, Triantafyllides
allegations under F. Welter
Art., 10 ard Art. X of E. Busuttil
Protocel lic. 1 inm L. Xeliberg
sonnection with Axrt. 10 T. Opsahl
2} to declare inadmissidle K. Mengan

J. Custers

the rermainder <I-the C.A. Ngrgaard

; s on 1
applicatis C.49.F. Polak

%) to consider, ex officio, J.A, Frowein
any issue which may arise G, JOrundsson

frem the circumstances
ci the case under Arts. 17
and 1&.

L9

Receipt of further - 27 May 1974
infermation on historical

background to the Obscene
Publicaticns Acts frow

the Gecvernment

Receipt of applicant's 27 May 1974
Memorandum on the merits
of the case

Receipt of Governmenti's 19 August 1974
Counter-iMemorandur on
the merits of the case
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Date

5495/72
Appendix T

Note

Commission's delivera-—
tions and decision to
request the Government
to provide a full
transcripy of the
hearing cf the case
before the Inner London
Quarter Sescions on

29 October 1971

Commission's delibera-~
tions and decision tc,
maintain its requesyv for
the said full transcript
despite possible delays
in its preparation

Receipt of full
transecript reguested

Commicsicn's
deliberations
and final vote

4 Octcoer 1974

16 December 1974

26 May 1575

v % 2 July 1975

IM.G. Sperduti

J.E.3, Fawcett
F. Frmacora
H.A, Triantafyllides
F, Welter

E. Busuttil

L. Kellberg

B, Daver

T. Opsahl

K. Mangan

Jd. Custers
C.A. Ngrgaard
C.H.F. Polak
G. Jorundsson

Mi1,G. Spertudi

J.E.S. Fawcett

P, Ermacora

M.A, Triantafyllides
P, Welter

E. Busuttil

L. Kellberg

B. Daver

X, Mangan

. Lusters
C.Ak.lfrgaard

C.H.F. Polak
J.A. Frowein
G. JBrundsson
E. Jd. Dupuy

M.G. Sperduti

J.E.S, Fawcett

M.A. Triantafyllides
Welter

Busuttil

Kellberg

., laver

¥angan

Custers

R EDHEHE
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Date

Note

Adoption of Report

30 September 1975

M.

C.A. Ngrgaard
C.H.F. Polak
R. J. Dupuy
G. Tenekides
8. Trechsel

G. Sperduti
J.E.S. Fawcett
Ermacors
Welter
Busuttil
Keliterg
Daver
Opsahl

. Custers

. A. Nfprzaard
LH.F. Polak
Jorundsson
J. Dupuy
Trechsel
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