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I . I NTRODUC i I Oi3

1 . The following is an outline of the case as it has been
submitted by the parties to the Europear. Couaission of Human
Rights .

2. The applicant, Mr . Richard Handyside, is a United Kingdom
citizen, boril in 1943 ; and resident in London . He is
publisher and proprietor of the publishin firm "Stage One "
in London . He has published among other books, the English
edition of a book ty Sb_en Hansen cnd Jesper Jensen entitled
" The Little Red Schoolbook "

Thesubstance oftheapplica_t_s oomFlairt s

3. The application concerns the nublication of tri s book
which had originally been published in Derm-ark ir_ 1969 . The
applicant had purchased the British righ-.c ef the Schoolbook
in September 1970 and after having had it ranslated into
English had intended to publish the boo!% in the United Kingdom
on 1 April 1971 .

4= However, on 30 March 1971, aftey ;r.>:tvin& received complaints
about the publication of "The Little Red Schoolbook", the
Director o? Public Prosecutims asked tJ :e Metropolitan Polic e
to undertake enquiries . On .the follo;:it day a successful
application was made for a warrant under Section 3 of tne
Obscene Publi :ations Act 1959 to search premises occuaie d
by Stage One and Libro Libre (Booksellers) ar_d on the szme day
1,069 copies of the book were seized together ;,rith a qu_ntity
of advertising material and correspondence relating to the
publication and sale of the booK . On 1 April 19i1 fur.ther
successful applications were made to search agair_ the rrea!ises
occupied by Stage One and Libro Libre and to search a-so the
premises of the printers of the baok . As a result of '~' :ese
searches which were carried out latE-that day further copies
of the book were seized as well as corresvondence relating t o
it arid the printer's matrix with which the book had been printed .

5 . On 3 April 19 71 a successfül erplication was maà2 at
Clerkenwell Magistrates' Court for two summonses against the
applicant under the Obscene Publil-ations Acta1959 and 1ï64
charging him of possessing for puè_ication for gain copies of
an obscene book . The summonses we_- ansc•:erable o~. ~~: Nay at
Clerkenwell îiagistrates' Court, but on az-_ anpl_ccaion by the
Director of Public Prosecutions, tiie case was adjourned until
29 Jur_e 1971 when it ,;as heard at _av .̂bet'r. Eabi stratns' Court .
Witnesses were called for botih pros,:cution and defence 2n d
on 1 Julj• 1971 the applicant was =ound guilty of both offences .
He ;•ias fined k25 on each summons and ordered to nay E110 costs .
The Court further made a forfeiture ordel` under the Obscene
Publications Acts for the destruction c .; ;he ~jooks by the
police .

/•
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E- On 10 July 1971 the applicant filed notices c_ appeal
agair_st both convictions . On. .20 .October 1'71 he --ppea:red at
the Inner London Quarter Sessions for the heasinc. of the appeal
which ended on 2ô October . At the hearing nine e_>~nert witnesses
called by the applicant and seven by the r .^spond^nt were
examined . Judgment was delivered on 2 ; October 19(1 uph0ldin4f
tv,e convictions and dismissing the appeE- . . The applicant was
ordered to pay .another â854 costs .

7, In his judgmen t t ne judge st ::.t_a that the Court :as satisfied
beyond reasonable doubt that the b^ : had a tend--rcy te deprave
and corrupt a substantial majority of _nild-e':r ur_der 15 ar was
therefore obscene within the meani :g,of the Obscene Publications
Act . FurtherrJcre, the applicant had not -made out the statutor y

of probabilities ; t_ie publicationdefence that, on the balanc e
was for the publio goo.d . ., ._

8 : The applicant com,, l oïned to the C; Ïnissio: that the action
by the United i{ingdom -~i.u,horities : and cc :•.^ts a,ainst himself and
The ijittl e Red Schoolboe r were in :brea :r :._ h±s rights t o
freedom of thought, conscien^e and unc~r rrt, ÿ of the
Convention, his right to fr G c:c,E71 oi .Enr_ SiO : : i•ii 7er P=rt . 10 of

the Convention and his right to the peacïful >r~_~oy*.nent of
possessions under Art . 1 of Protocc_. :+o . 1 He also Taintained
that tile proceedirigs brought t against ,rir:, __. . d been retrospective
in nature and thus contrary to Art . 7 of the Convention, that
contrary to Art . 14 of the Convention the United Yin;dom had
faiîed to secure to him the above rights -without discrinination .
on the = ound of political or other opinion ; =inally the respondent
Goverrl-!ent were also ir+_ breach of Art . I and Art . 15 of the
Conver.ti or .

Proceedin~s_before the Commission
--------- ---------------

The present application was lodgec ith the Co*:Lmission on
1
;
April 19'2 and registered on 17 Açr_ï 1~ :r2 .

10 .. On 4 r-pril 1974 the Commi`ssio_i dacla.red inadmissible the
applica, , t's complaints under Arts . 1, 7 ; 13 ard 14 of the
Convention . ur, the other har.d , it declared admissible the
applica.tion insofar as it concerned the appl_cant'~. allegations
under Art . 10 of the Convention and under Art, 1 c° :'rotocol
No . 1 iri relation to the allegations under Art . 2.0 . _'his
decision -was taken by the Commission z`ter ha 7;in .~ cbtained
written observations from the parties er, the admis cibility of the
application and after hearing t : : . :. parties' oral .su omissiors a t
a hearing to which they had been invitea ir, order to make full
submissions both as to the admissibility and as to t_:e merits
of t:_e case . Subsequently further written subr•is s i c ns on the
merits lere made by ti a applicant on 15 r-'a;; _- 7 4 and by t ::e
responcent Gov,rnment on 9 August 1974 . T 1he ^eseo2dent Government
were als o invited to submit additional info^*. :a;ion regarding the
historical bac_vground of the passing of the ~Jb :cone rublications
krts 1959 and 1=;6 4 and, as far as possible , th .-_ complete

.
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jurisprudence and practice ip_ the United Kingdom in regard to the
relevant provisions of the said. Obscene Publications Acts . The
Government complied with this request on 21 May 1974 .

• 11. The applicant has been represented before the Commission by
Mr. Cedric Thornberry, a barrister and lecturer in law at London

} University who was assisted by Mrs . J. G . Peirce, LL .B . Free legal
aid has been granted for his representation in accordance with the
Addendum to the Commission's Rules of Procedure .

12 . The respondent Government has been represented b y
Mr . Paul Fifoot, as Agent, who was assisted by Mr . Michael Eastham,
Q .C ., Mr . Gordon Slynn, Q .C ., as well as by MM. A. H . Hammond and
de Deny, Home Office, as advisers .

13 . The present Report has been drawn up by the Commission in
pursuance of Art . 31 of the Convention after deliberations and votes
in plenary session on 7 and 8 July 1975 the following members being
present (1) :

MM . G . SPERDUTI, Acting- President
J . E . S . FAV9CET T
M . A . TRIAPiTAFYLLIDES
F . 't'lELTER
E . BUSUTTIL
L . KELLBERG
B . DAVER
K . KAIQGI.I1
J . CUSTERS
C . A . PdORGAARD
C . H . F . POLAK
R . J . DUPUY
G . T;'\nKIDES
S . TRECHSEL

14 . The text of the report was adopted by tlie Commission on
30 September 1975 and is now transmitted to the Committee of
Ministers in accordarice with para . ( 2) of Art . 31 .

15 . A frienClf settlement of the case has not beer reached and the
purpose o_ tha Cc_Y, ission i~ the present Report, as provided i n
Art . 31 (1), is a.ccordir_gly :

(1) tc establish the facts, and
(2) to state an opinion as tc whether the ±acts found disclose a

breach by the respondent Government of its obligations under
the Ccnvention .

16 . A schedule setting out the history of proceedings before the
Commission, the Commission's decision on the admissibility of the
application and an account of the Commission's unsuccessful attempts
to reach a friendly settlei-nent are attached hereto as Appendices
I-III .

17 . The full texc of the pleadings of the parties together with the
documents lodiged as exhibits are held in the archives of the
Commission and are available, if required .

1 Since NG-I . Ermacora and Qûsahl were not present when a final
vote on a breach of the Convention was taken, the Commission
took special decisions on 30 September 1975, in accordance
with Rule 52 (3) of its Rules of Procedure, to permit these
members to express separate dissenting opinions in tn e
Commission's 3eport .
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II . ESTABLIS:1:r,yT -OF THE FAÇmS

18 . The facts of the case as they have ôeer- submitted L•y tht

parties are nct in dispute . They may be sL .r ?'i ed as follo74s :

BacLj.-round

r1 5- ln laô° the applicant cDened a s-na' l lr_ ., i1z'T whicli
prior t ;, the publication cf Ihe Littl , __. 1 Sc'_.c ôool: ha d
Lubli shed three works, namely Sociali a~^ ° _:~_ in Cüba, by
Che GueTrara, `ia -jor S~oeeçhes, bÿ Fid~ ~ C~,s- ~c, ,tevolüzion in

Guine a ; by Amïicar Cabrai . Ther_ ce.me the r-,?b_ïcztion of the
Schoolbook rhich appeared in a„r,-ised ediiuicn on 1 5 r?oJember

1971, and since then the appli, . :-t has publisned four further
titles, namely ?e volution in ti_4. Congo, by ` .3ridge Cleaver ,

a book of writir_gs from the s',omen's iibers-" ..n 4~vement called

the B odv Politic ; China's -_cialist Revo lu~'crl ; by Johr and. Elsie
Collïer, and The Fine Tubes Strike , by Tc : . . ,

20- The British rights of T : -ie Little Red -> ï.ool;.o^k written
by Sbren Hansen and c-esper Jensen, two De•-•.=_ :i_ au- :iors, had been
parchased by the _pplicant a_ter the Fran- .1rt Book Fair in
September 1,70 . 1'_=~ boo?: had first been published in Denmar' in
1969 and subseouertly in Belgium, Finland, Germany, Holland,
Icelarid, Plor : : :, Sweden and Switzerland as well as several
non-EuroDean countries . Certain ~udic•ial or ad-~inistrative
action had been taken against the boa in Belgiurn and in France ,
but in both ccur.tries it was subsequently published uncensored ar-d put
on eale . The original English language e8iti :::a of t'__,.- bcc__ has

altogether 20S pa~ges . It contains an introduc±ir:: !-__!- .̂.ded "All

grow'n--uDs a-re par.er tigers", an "Introduction t-0 i : :.~e Britis
h editior_", and chapters on the follot•7irg subjectF: i~Lucation ,

Lea.rnin .- ; Teache rF, Pupils and T'2 Syste 2~ . The chapter on

Pupils conte.in^ a 2 = pag.e se_t'_o__ headr.-d -hi oh includes
^ cthe following sub-s ::ctior.e : '=_sturbati_,-, OrFasr!, Intercourse and

petting, :iens ;_uation, Chil d_•-
molesters or " d irt :' o ld ;Lef_"

.
rJ_'nograDhy ; lm DOtence, HomosexLiality,

Normal ari ; 8 . . :'-Jrm?l, Fina. Ol ~ .'.- . Veneieal di s ,~ ase, Abortion ,

Legal and ill=gal aborticn, _ eLni=;-ber, Nethods of abortion,
Addresses for helD a~d ac'vicz~ on sexual matters . The introduction
to ti_e British edition states that the "book is meant to be a
reference boa:~ . Th.e idea is _Zot to read it strai ;:ht through ,
bli-t t c ,.7.se the list of cont ez =its li.C find and read about the
t11ing3 foll're ~nterested in or L to mor ~- about . E•Jen if
;;ou'r~ at a particularly prcgressive school you should f i-nd a lot :
of ideas i_r, the book for ).IDprOving thino s "

C2 l , After having arrang -a d for the translatio n of the book into
English the applicant prepared ar. edition ' .,_ the United K i.ngdom
t - ith the helL of a groun_ of children and teac h ers . rie inte .nded
pub-!ice. ~ ioc i-: . t _n c tini ~~ e i~ . 1~ , ,~ -. o. ; 1 h :,---.~v~~i' 1 C" -ri . ~7i~ -~-_ - , ~ soon_ a ~-c~ î ~0, : :

Lrlnt'_i 8- wa8 = . . . ..~i c ted he se'lt cUt sever0.l t:undTe~ re`iievi ccples •

0? ;hc ^OG,C• , q~, .her °ss release, TO a%ariet`j" of

puLJl .icat..ion~ . --o:', national and 10ca1 eCa.u .".t:'.:'O :la _

.~ .
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and medical journals . He also placed advertisements for the
book ir various publications including "The Bookseller", "The
Times Educational and Literary Supplements" and "Teachers
World" .

22- On 22 March 1971 the Dail :Y rIirror publisheri an account
of the book's contents, and further accounts appeared in The
Sunda- Times and the Sunday Telegiaph on 28 March 1 ;71 . Flsther
reports on the book were carried by the Daily Tele~rap h on
29 and 30 March 1971 . These rer,orts also indicatect that
representations would be made t~; the Director of Public
Prosecutior_s demanding that action should be taken against the
publication of the book .

The seizure of the book and the a, ;: ;icant's conviction
NK8--sénTéncé------------------------------------------

23 . Indeed, after receipt of a number oi such complai°its, on
30 March 1971 the Director of Public P :-Iosecutions asked the
Metropolitan Police to undertake enquiiies . As a result of
these, on 31 March 1971, a successful =.ppiication was made for
a warrant under Section 3 of the Obscene Publications Act 1959
to sea-T•ch premises at 21 Theobalds 3orzd in Londor_ ;:rich were
occupied by Stage One and Libro Libre, a boor_sellei : The
warrant was executed on the same èay an,_J 1,069 copies oï the
book were seized together with lea .-lets, zosters ; showcards
and corresnondence relating to the publi-ation and sale of the
book .

24. Acting on•the advice of his ip-wyers the applicant
continued distributing copies of the book iP. thu subsequent
days . After the Director of Public Prosecutior-s had received
information that further copies of the book had been talcer. to
the premises after the search, further successful applicaticns
were made on 1 April 1971 to search again the premises a t
21 Theobalds Rcad and to search also the premises of fiazell,
Watson & Viney Ltd ., the 'bri~iters of the book at Tring Road .,
Aylesbury, Buckinghamshire . Searches of both prerises were
carried out later that day . Altogether 132 copies of the
book were seized at 21 Theobalds Road and, at the printers,
20 spoiled copies of the book, together with correspondance
relating to it and the printer's mat7is with bihlcR the book was
printed . On both occasions, however, 14,000 copies of the
book, which were stored elsewhere on the ap•Llicant's premises,
were missed .

25 . On 8 April 19ï1, a successful applic : lion was made at
Clerken:,,ell Magistrates' Court for two su~onses against the
applicant for the folïowi*_~ offeno,~s :

(a ) !?n 31 March 1971 at 2L Theobalds Road, WC2, =or
having in his possessio n 17 , 0~6 ÿ i,bscene booUS entitled
"T:,e Littlc Red SChoo l bcok" for publication for .-a in ;

./ .
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(b) On 1 April 1971 at 21 Theobalds _Rcad, ' :'102 ; f~or
havir_`•: in his nossession 1 52 boorie entitled"The ~ittle
Ped Schoolbook" for publication for ;.s.in .

These sumonses w ere issued under Section 2(1) of the Obsc.er.e
Publications zct 1 9 59, as anended by -0-c- ^tion 1 (1) of t'.-_e
Obscenc Publications Act 1964 . They <:ere served on tre applicant
on the same day who thereupôr ceased.distributior_ o_ t?ie book
and advised bookshops accordingly . By that time, a tot,.l oF'
17,000 c•opies of the book had alnëady bee mn. distributed .

., _
The ; ummonses were ar!swer7ble on 28 Ma ;; 971 at Clerkenh'ell

Magistrates' Court, but ; on the applicati^r uf the Director of
Public Prosecutions, ti:e case was adjousne :T .-_:ntil 2S Jun.e 19'r'1 .
On that day the applicant appeared at Lar.:be:tn i,Iagistrates' Court
to which the case had beer: transferred, consented to the
case being heardanddetermi.redin summa :::', nroceadings pÿ e.
maaistrate rather than by a judge and a j,;:-'y on indictment .He
was represented by counsel having been ~r :-:nted legal aid ?or
the representation of his case . On 1 Ju-3 1971, after WitYIesses
had been called for bot~, prosecution and defence, the applicant
was found guilty of both oi_ences and fined €25 cr_ each sul-imons
and ordered to pay £110 costs . At the same tir- the Court -nade
a forfeiture order for the destruction oi the '?-_ck- by the
police . . . .

=7 On 10 July 1971 notices of appoal against woth convictions
were received by the Metropolitan Police fro m the solicitors
representing the applicant . The grounds statz,~ d in the notices
were "that the mabistrates'decision was wrong a_r3 against the
weight cf the evidence" . The apreal was heard be_ore th o Inner
London Quarter Scssions on 20, 21, 22 . 25 and 2 6 October 1971 .
At t].is hearing seven witnesses gave r~vidence or_ behalf o= the
prosecution, and nine ori ôehalï of t he _n pplic4r_t . Juc?gme_.t ;vas
deli v ered on 29 October 1971 : '~ ntr convictionv were upi.elê and
the applicant was orde_ -=d to another E854 costs .

_he-iudgment_o_-th__AppeâlCou r

2'o . Th_ Court ez:amined two principsl issues preseilted by the
case, r_am el y , first, whether or ;.ot the _^•rown had provcd beyond
reasonable doubt that T'r.é Li ttle Red Sch oo lbook vas an obscene
book or an obscene article within the meenirb ôï Sec . 1~l ; of
the Obscene Publications Act 1959 ; and secondly, if so, rthctrer
or not the applicant had established the statutory defence open
to him undar Sec . 4 oî the Gbscene Publicaticns Act 1y59 tc the
effect that he ha~ shown, on a ba~Ü::~:e of :robaoilities, tnat
publica_tior_ of the boc :: was justified as beir_, ïor the pablic
good .

2o,I On a prelimina.ry roin t/ the Court dae:.it •;i-1: the r.:eaning
Oi u I1e eXpre sslon "article"ln the -~~57 yic z . m'ïle main co r2 7)lalnt
by thc prosecution nad 'cee n that that part of ti _- boc k he^.ded

:
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"Sex° was obscene and that it was that part, ~,nd that part
only, 1•rr.ich was the arti--le which, taken as a whole, had t o
be proved to be obscene . On the other hand, the applicant had
submitted that the whôle book had to be regarded as the article
for the purposes of the Act and that, whatever the Court's
view of the content of that part hcaded ^Sex" was, the book
taken as a whole was not obscene . The Court pointed out that
there was a possible third view, .namely that that section headed
"Pupils", in which the part headed "Sex" was included, wa s
the article with which the Court should be concerned . However,
in the Court's view, its conclusions ori the questi c-r_ of guilt
were identical whichever of the above three views it adopted .

30 . The Court then dealt with the issue of obscenity which is
defined in Sec . 1 ( l ; of tY✓ Obsccna Publicc:tio:i s Act 1959 as
follow s : "For the purposes of this Act an artiole shall be
deemed to be obscene if its effect or . the eifect of 2.ny
one of its items is, if taken as a whole, s ,zch as to tend to
deprave and corrupt persons who are likei ', , iiaving regard to
all releva!_t circumstances, to read, see or hear the matter
contained or embodied ir. it" . Referring to the decision of the
Court of Appeal, Crimina'_ Di -vision, in C alder & Boyers 52
Criminal Appeal Reports 706 19 6 8 ) t'r!e C ourt held that, in
considesing the persons who it w_s ;-_lleged were likely to read
the article ; it had to be satisfi c .l that they would constitute
a significant proportion . It a1=c s^ce-~ted the meaning of the
words ' ideprave and corrupt" as it ha~ been explained in that
case and about which there had bec:n no dispute betvieen the
parties . Furthermore, referring to the decisicn in D .F .P . v .
A .B . and. C . Chewing Gum I~td . 19~2 2 . All England Fepôrts 504),
the Court decided that exoert evidence should b c admitted on the
question of whether the article was obscene . Such evidenc e
was not normally admissible _or this purpose but onl; in
connection with the defence of public good und ,~ = D ec . 4 of the
Act . However, the Court found that it wa s adr?.ssi - e ` := the
present case which v as concerned with t~?e effect of tüe article
upon children . `

31- The Court tY~.en _,tc.ted it i.~.1 i,eard a g_e at deal of
evidence, lnd?e d l<ltriécs •2 s On b "ch3.If . o f tIlC respondent
and nir_e cn beha '_• o_ the apclic .~.rt, being to a large e :ctent
experts in the of psyc?;.ic•.-~ry and teaching in particular .
However, the Court pointed out ti-<at there was an almost infinite
variation in the relevant background of the children who would
be in one w ay or another affected by th 3 book, so that it was
difficult to speak of "true facts" in tYris ce.e= in the sanie
ie.ay as facts could b -3 est ~_:ciished in cases of dangerous driving
or theft . Th e views of the applicant' s c•ritnesses had been
those approaching the extrene of one wind oï the more b roadly
varied outlook 4T::the education and upbringing of children,
whereas the evidence given on behalf of the respondent tended
to cover the views of those o ; .athoug'_ clearly tendir?g in
the opposite directior:, were less radical . Particularl,-y ;when

~•



looking at the evidence on :yial° 02' the applicant : the IioiUrt

had be=ii driven to the cor .sion that most c° t'_?e ;:itnes5es ueTe
so uncritical of the book looked at as 3, whole, and s o u'llrOstrained

ir: tneir oraise of very large _ Yrts of it, as t0 L~la_i+3 them at

times less ronv iricing than ctheTwise they might i-ave bec.. . For
exa.mple ., the passage c.t page 101 of the book dealing with the
question of cOnt2aceptisesr : : :-;o as follows : "There ou~:?'it to be
one or several contrac.eptive machines in every school . If your
school reiuses to inste.ll one, .get together with sôme friends and
start your oti;n ccntrace-,tive shop" . Not on~c ',Ïitness cal_ed on
behalf of the 2pplicaat had sou.ht to persuade the court br had
expressed tha: opir_ior that this was a sound responsible cotss e
to adopt or viewpoint that 3ught to b~ adopted, and acted upon .
One aîtCT anoi:~~er :11d d1S=!~SSCd lt "silly" and h8d 1C-t it at
that, but tho Court did not share this view . It was ple:in îrom
the evidence t-nat no responsible cr sensiblc headmaster coülâ
contemplate for one mo~.:,2nt giving vay to the demar.d that thcre
shoulo be one or more automatic dispensers ïor contraceptives in
schoo-i . Conseqûeritly, this sort of advice :Ia.s not to be regesded
as a jokc as it was, if fo-llow.ed ; bound to cause controversy
between the pupiîs and t're hcadmaster, en :ouraSed sexual
intercourse on a considerable scale, and t :_us detr .tec'. from other
aàvice discouraging îull int rcourse b ::t~ieen -rildren at
school . Ir. summary, the Court cc .,_side•r_:=_ that, ti-ihat had
happened w itr a good deal of th ~ wi_ t .ze.s< .,. ir_ this case was
that they ha d. been so sing le-minded in an extreme point of vie w
as to i orfcit ln a lar - C me asUrv' iP.e power to j'J.d;~e with tt_c.t

degre e cï responsib '_ilty which _ . . : .es tP_e e'.'ldencc G= °.ny great
value on a matter of tihis soL•t .

~2 . The Cour t ther. . ._ .amino d t ll Eco;?ttnts of thf:, - 'b_ , Ot, =. It stressed

that thc Séiaoçlbc•oh rras intended ior childre ;, p : . =_a ; tisou_h a.
ai 5hlv critical sta.- o- -.2eir de•ieioDm eat, 4ihc_~ -, _ : .9y w :r C g ùl llble

and had feeli?1- 5 of '_ n?S3CL'.r1t-y and U.riPapDiness . ; : -u such a time
2 very hi~_"_ debTGe Cr ~c-"`O :JSlti?1_lt'7 OUght to b~C EJP.d b y

the courts . 'r+7iere, as ir: the p resent case,, they had to consider, .
as a pe'_'fCCtl}r reSpc~.^,tab!£t aidu_,t O~i1i0n, -: @i o 'r'_^_ o_ an e -,7 ti" a r:1e

kind, u_z=elieved b :- azy indication that there were any altérnativ e
views, this was 5o .:,e t ~ , 1ng wYlic - detY~ : :~.Cte~] from the ;ipDorTiUZ:1 t y
far childrer_ to form a balanced t iew on some of the very stro~l6
advice g iver_therein .

zJl• TOr example . loo k ir,; at the 17p0 k as a'.K'fe^19 ; ~1t:'_'Y'lc^:?e wüZ
very largely ignorCd throughout the boo~. . Nexti , t't:0 Court reached
the coriclUs].on that, c : : whole , and GU].te clearly ±ti`SOü,:h the

mind of the chi ld ., t__e book w>.s . ir_imical t.o gcod tr;~::chcrj cY:ild
relatio . ship s in tV1E.ti ' C13 3'.UIIterous pass ~::-es -ander y!Le

headings of " DO vou and °3 c. yOursC -l .`_" Zh&t i t

. . ._ ., the authority but to thef0U.n0 to be ffU.bverSlv~ ; " , C t , ,

~^ OÎ tY!e trUS t . . .i a'iC tcachers . I:.d eer.,_rÎlUenC .

a very p articular v? e :: :;as ~. __ ._ .._ . . ~bout t_;.e educc.tional s,}rst _%m
and its de :ects at page 1= D- t_:_ bccti ':;h_c'_reads -s follo %,! s :

°1(1~e tr01 .I'J1C is that i .̀?4~ p•-.Oplé: rî:c.__~ i:r' -C' i :o w to 0.O this ..

Those who do _iI :oc: . „~ at L caSt h°. .r e some ;^OC 1C ;. , . .5,

ri 0t L~?e D?OD 1 ~'d '::r0
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The system is controll::d by the peoplc who have the
mor!ey, and directl;;r cr indirectly these people decide
~-ihat you shotad bc t<.ught and how .

Whatever teachers and politicians may say, the aim of the
educati on syste m in Brit a in is not to ecivc you tl-, e best
possible oppcrtz;üi ty of develcping :~ouy o :•r. t-lents .

The industries and busir.esses that c_>_t_c•_ ok: economic
system need a relatively small mu;_'~ .=._. .a. .__~hly educated
expe-ts to do the brain-work, an :; __ . .. n;~*ber of less
well educated peoplc: to do the 3or.: ;;! --°..rork . Our edn^ütion
s3stem is set up to churn out thes,:~ two sorts of peopl e
in the right proportions" .

34 . Fzrther passages in the book whic ;_• the Court quoted. as
indicaticns of vihat it considered to resi,;lt in a tendency to
deprave and corrupt children w•ere on p<.ge 77 under -the heading
"Be yourself" :

" Ma;rbe you smoke pot or go to bed v ith your boyfrieir d
or girlfriend - and don't tc:il you- parents or teachers,
either because you don't dare to or just because you
want to keep it secr~t .

Dor_'t feel ashamed or guilty -.bout :,oing things ;;ov.
really want to dC and think are rig` :ït jilst becaus your
parents or teachers might di=approve . A lot of these
things will be more importa~•t to you later in llfe than
the things that are 'approved of "' .

The ob j ectd.o nab :L ,~ paiat was that t.he-re was no ref•~ronCo -
there to tive illegality of smoking pot -vjhich -w_.a oc-11, to 'ric
found mariy pages further on in an entirely diff--,re.nt Nart of
the book . S?.milariy there was no mention o.t all in t_-,a book
of the illegality of sexual ir:tercoursa Y:y a boy wY., has
attained the age of 14 and a girl who has not yet attained
16 .

35- rLain, on paga98th-ara we .s a Ÿ_~ssage head•_d. °Ir_tarcourse
and petting" under the rLiain headin-g "Sex" which, laid before
children as young as -nany of those who the Court considered
would read the book ; withcv.t any injunction about restraint
or unwisdom, was to producc. a tendency to deprave and corrupt .

36~ Then the Court to the passa~,es on p,ages _, tc
1 05 ur_'er the headin;; "Pcrr.n,:raphy" and _ articula.r :~_j to the
last paragraphs whic.?: r~ :d --s _ . C liows :

"Porn is a har::'_s :> pleasure if it isn't tslcen saricuslv
and believed tc ne _•,a 1 _ife . Anybody mistakes it
for reality i•:ill b c jraatly disaproi-nted .



- 1 j -

But it's o~~:ite possible that you gct sc^'c ond iueo.s
from it and you may find someth i-(lo lihich -.oi:i Syin ti'.re .`;tiilj
and that you have .z't tried before• '

The Court coilsidered that the unfortunate tr_i_ r l.e- v,e.s
that the sane and sensible first naragrapi: quoted above eas
iamediately followed b y a rassaae suggesting to chi'_arer_ that ir_

t-:• mi . apornography t . ey might fir~ sor.~c good ideas whic h
adopt . This was to TaiSt he re2.! likelihood that the CYiiCren
>~ould feel it i_cumber_t uoor. ther~~ to look for .and aractice such
things . Msrco-v-er ., Just on the previous pade there i ; th e
following rassa,7;e : "Bat tiiare arc• othe_ r_inds - for e_:a,1ple
pictures of intercourse with a-nimals or pictures of peoile hurting
each other in va.rio-L.s ways . Pornographic stories describe the
sai"e sort of t''.i? _" . The Court considered that, a1 -uti`_ou : .h it
was improbablo that young -eoplc would be lirielJ to co=mi t
sexual offences with animals as a result of this, the nossibilit~-
that they should practice somc other forms of crue--,-,; " o onc
another, for sexual satisfaction, was a real li :_elüh_ood in the
case of a si .~nificar_t numr,r of child--n if this 'zot into the
hands of chil^2 .i2 at a d_ :.crubed, urlsc:ttled and seï.'aallv excited
stage of thei_ -ives .

38 . The Court concludcd "in th - light of the , :ho1c of the
book, that this book or ~:^is article on ses. cr t:_is sectior_ or
chapter on pupils, whichever ene chooses as an articlc, looked
at as a -w hole^does tend to depra°re an d corr"pt a siQr,r L_i ::G_ t
number, signi_icant proportion, o_° the cnilc.ren likely to r e ad
it" .

39 . There remained the oüestior vhcther under Sec . 4 .ef the
1 75 Act the statutory defence ad be r_n rroved, . ..~ the bur en
to prove the case was on the app _?.c?nt ori the bs.l'~__ce o-
probabilities . T he Court statea uha t rc 6 owôt the-•c; cre many
fcatures about the book which, G~ the,::sel"i- .î ; t:'3re good .
The unfortuf_2te t hiIiJ was thai; so '_'ree'. z ert- Ç' the '" CC a YJa°
inter*'~71xcd with ti1l - iFCs that wE r .: bad d ï.tracteQ f'_'O m 1t .

40 .. For example, much of the infcrmat - or_ übout ccntra - e~~ t- ives
. . :s very relevant and desirable which s:.cul3 b•< !ric bc_ore
v e ry many children who migh* not other'::ise readilf hav ^ access
to it . But it was damaged by that suggestior_ by the
recommendation ;o take direct acticn i` ~ h^ scs-_,-~;l ,tia?,ori':ics
ViolllQ not give way, that cvery school ..i!ould have at lcfls t oi.,'
contracertive vendin2 machir_e .

m m=„ s, - i -=~ _ Si ilarly, t ; le treatt e_the •e. t oi ?IO-:csc ;:v.~ _ . •
had been a very proper and fair desc i - 7z~ io -n , 2 fc. ta .= . .

~VEr COi 7:;a°. :.- 1 0n
• -,:.-yv c SuT'idi'r't?nv_ ,.- _'d \'?ÿ uab l

c again, no matter_now £7oU1 onC; tC-•' V2.lüe o :~. sectiOP_
af inforratic.n ., it s ho .,__•..__ ;_. =nin~ by its c>t t
its context, the fact t :_ '_ :t .! ÿ coct_ined anv s'~oz.

./ .
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of a Stablc re!ation3hi^ '-r: re_ation to sex aald that marriage
received no sU.ch treat: :; .-r."s _.t all .

42- Again, t:.are wer :: ma _•, ::at ters of fact o7. a€reat many
topics i•;ith reg,.rd to diseases, contracertion, the
avoide.nce of unwanted prcgr_ancies, aborti on- where
dispassionately and sonsibly, and on the wholc completely
accurately ; a great d2al of advice had been given which ought
not to be denied to young children . Fiowever, on tiie balance
of probal-ilities ; these matters could not outweigh v_at the
Court was convinced had a ten3ency to deprave and cc_•rupt .
It thus res'_etfullv csme• 'c t.ne conclusion that the burden on
the appella-t to shc' ';hat "publication of the artic'_e in
question is justi fic- :s ;-oing for the publi o .-ood on Ll i e
ground that it is in the interests of science, literature,
art or l-:!arnil'_g , or GÎ Gtrc~r objects of general coYlccrn''
within the meaning of Sec . := of the Obscene Publications Act
1959 had not been discharged .

The `cv'_c;=d rditio_' of the Litt=,- k•cd S^hoolboo k

43~ ait0 ,-, t_n e decision of the L•aSibeth Magistrates '
Court on = du_v -"_ that the Sch oolbook v;as obscene, and
pendin` t_.e api•sr:. -_ =_ .:aring, the ap n licant cor_sulted hi s
legal r ::presentati-,-e ~-cncerning a revisicn of the S choolbook
to avoid further ~-rosecutions . It was decided to eli7inate
or re-write thc oÎïer_dir~ liâes t•:hich had been attz.:cked by
thé-prdsecutin. counsel, but to dc so necessitated ; in some
case, re-r-_iting substantial_v more than these -c=iticised
sentericer . 2here .,e•' cther ._ïteraticno made to the tex t
by way of genera'_ iTrr3vc~~e rt . for exa^:,,1-: in respcnse to
comments an^ e.ug rE:aders and the updatir.g cf
changed datc `.°.ddrèss :s ;

44 The re z- , . ::ublisï_ or. 15 November 1971 .
kfter the = ;t ~! .i ; 6eneral ; the Director :=
Public Prc_ -, cu -~ - .^^s , ._ . . on 6 Decemb,.r 1971 that s's,e ne„
edition ,;ould ro oe the cabject of a prosecutior .

45- The applica: .t that early in 1972 he t•ra .~ s ammonse d
to answer chargcs ces-c _ : ing the Scrioo'_boci,- in 'vï ~cs -o ;i, but
these char~ïC':' C~ic:aissed . Furthe~~•, : e s'UPlaonsed to
attend the 00urt of the Lot .^i :~ .,'. :S .n".Q Peables at
Edinburgh c r i~172 to r~r_swer charE;~,s involving thc .
indiscriL.ir,--.cc a .:~e c- tfie : .a!oolbooK v:hicr allegedlv contained
indecent _,assaE: ._ . On 8 Dccember i. ~,- 72 these
summonses :c_ ~ c_because of what appeared to he a
technicaï _aul: . It _ . . . .ot clear, however, ;,~hether it wa s
the ±irSt or thr Gdlltlon oh L :e Schoolbook which was
the subject of :;resecut_.ons, wiüch anyti;ay ara nct the
subject matter C;--- -. . .,; presenr case before the Co*_nmission .

./ .
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TTT ~~ ~ ~=Ç _r• - ~F.-~ : :
~~~ ~~-~--~S

A . The arrlica=nt' s s ub* issions

The_backgrov^d __-_he-ca e

46 . The ?_ .-pl -i c87 v flrs -. ga-4e rurth c r explznations as to
the backgrc- ;-n d c•f h` : c p se .

47 . He cu.t that ~ t-r:e Little .. .xed Schoolbcôk nas a
famous bo-- := .ecich had beer., and continued to be, published
in many cC-._ .+^ies . rn °ngl2nd, ho,!ever, this book ha3 been
banred aftei being iudsed obscene, not ir nart but in
~Thole . The aprlicasit subm? tted that his case, !hicn was a
"cause c,=lèbre" in ?r lar.!9 . :^ont _i::ed a political
elemerit ?n tha* '.-.~: ai-s ar•fi objecti-:- t ~ ~: : . ~_•ticular
group in socie`: .,.- . . . . . L„es called t'a . ..-is.' t}r,
caused a b--: --_ ~ . _ . . - .-- . .1-e: sy in -. e nroper
a-*nbit of -re ~roner rol e in
dealing ,;it_, The e.pr_1 :_st st_essed
that there :%,as _-v2rSît' Cî c :T_JS :_n° .î ^ the
English educati~_: class systems ; i 11 I•_.-^=':.calar to
cuestions of class . alues ' .~ attitu,le ;;£ teacher s
to children and o- - .__ldr : te ^iet * .

; r. 348, The 2pp1 ~i . 3Yi ~ . ._ ._ . . ; ._ : ._ . . . . .ni he ; ras ~~ n0 ScnS _t ' _
"IJoi7lograÿ!-ier'~ of t ;!C- :

-

Jît.- . .r d
Sçhoolbec'x he had b-~ ::its . ~I.e:rolu.tion
in the Gor~c . - - - : ._ _ _. _ bc~:: of ,,,ritings from
the '?;omer's Lib^Tat' 1• . r ., 0 =2 1eC th> 3od .- Politic ;
a boo_, called C - _ina' - .CJ „cl,, ;.;io; ü . ~o'zn anc3Flse
Collier ; and a bco ï ::t _ ;o -.-- _r•d ît°i wl _,c _o ï
entitled -he =_- e Duoe

4cj~ The a'- o' t: e Sc ~:oclbrr,,,. _e s.d t7Der. a±~ _~x i :aan th e
y.eak-n ess ar,d e.r en intclerable situat_or- -__ !^e Fngiish
eduCation-1 s y St °..- tC the c:,i_Or2?1 thePscl?~-S a71 6 to SllgEeSt

that they .ShCuld -b e e_"Icrll;i_ :'- C. _ . .̂t~~ dC _^• L ,'_. COL110 t0

imwrOve T.!7e situat i :n ___ ~._,, ::s elveS ~'1C t~.Clr fell0'11 S . Hi s

intent had been tQ c-- Gcial ideas . Onl~ a small
part of this -er_ and sex educationand
matters of info=-'-_^:

50 . On a=i_. . ---- r::.int the applica_:7t subrlittc d
that the `_c-.; l .e : - . . bill of ri6hts in ~.,g1a_n d
had not alc ; :=. ; . ~_9vantage o_ tire ir.di77idual
in defence : ._ ~_ . . ci % _1 - -ts and to the dc-,:rl ::.n:aent of a
free, demcc_ .'_-c -ha Englis'.i civil l'' : :rties cr
civil rig~.•ts vaith p_:;fc-,id iss:~c such as
freedom of spé•cc'_,

li .. '

o_ thcught, freedc-^ :;ï rropert;; ,
f_eedon agair.c cnati c_ : in law, •xas .,;_bst~.ntially
handicapned becaf . : : :•~ererere not ooncer.tc which
judicial'_-_• recogn_ 1:~L7 6e= the ^r^_ent ccrdition o f
English la;': .



- 13 -

51 . The applicant then reminded the Commission of the
facts of the case in relation to the seizure of the book
and to the trial and appeal proceedings . He explained why
he had elected to go for summary trial rather than trial
on indictment after proceedings were conmenced . Referring
to his varitten submissions he stated that, his business
being effectively in suspense until tri<1, the long tivait
for jury trial would almost certainly have rendered him
bankrupt . It would have been impossible for him to have
obtained redress i-; a court pending trial . The advic e
that was given hi-: ; :.zs that it i;ras necessary to opt for
this particular forti of trial because the other proceedings
which might have been ava ._.1 : .'c_. would have been, and were
in fact, more summary . -~=,d in respect of such proceedings,
possibly no expert evidence 71_ght have been available to
himr . He submitted thatt in confronting a search and
seizure of such proTortions, he was effectively attempting
to resolve this block upon his property and his finance s
at the earliest possible opportunity . Had he opted for
jury trial, there would have been no way of staving off
bankruptcy and of applying in the i_.teriil to obtain the
release of his -whole material stock .

General observati --n s

52 . In his general observations on the case the applicant
summarised his conplaints and the meaning of "obscenity" .
The applicant commerted that to sav the Schoolbook ivas
intendéd for yo li g children was misleading . It was
intended for teene:g_-_ between the ages of 12 - 18, but
its appeal would ba t~, ±h~ clcer on-s . The book dealt
with "the facts : f t'.cn'~w„e life" and *;as not a corrupting
influenceor merel-,, a :ex-ma.>> ;l . _ha applicant suggested
that the stance ,doated by ±:;e '.ad now been adcpted
by the respondent Governme_,it 'n _,ncther context as was
shown in a government oircul~:._ to t:~e health service
advising d~,)ct_rs that in supal ;in_ centraceDtives to vourig
girls under sixteen years c_ a~e would not necessarily
be acting illegally and nor need infor:n the girl's
parents if she so wished .

krticle 10 of the Conventio n

Article 10 (1 )

53 The applic^nt exe=ined the theorie~_ ar_d values
underlying the concept of the right of _reedom of
exDressi>r: unde .• four headings : the need for individual
self fulfilment, the attainment o_ truth, participation
in decision-making and a balance between stability and
change . Ee stated that the democ_atic societies of
Western z'uroDe had set themselveS against authoritarian
attemnts to restrict the free traffic of ideas through
lavis aytEraatin,7 the freedom of the nresc .

~•



54 . He contended th at Article 10 (1) ea_sted L=°i ;c? na11:v
to protéct c :nt_ versial cxpressi . Ther° . : re _org
prsssures in ' .odern society to cli:"•in«tE controver :- ;.ality
and unorthodo-,_y but the rig,ht of freedom of e :':aression vqas
esséntial to ensure sufficient intellectual eoliïlict in
sociéty to guarantee society.'s openess and 7.exiDility .
Any restriction-of this right shoul ~': be _r~cisély
formulated to avoid such abuses as the sup-•ressi .Dn of
unpopular opirir,n in aii attempt to oppcse necessary chan ge .

55 . T1.e anplica_nt submitted that th__c was an e.bsence o=
a concevtion of freedo,o of exoressior in English l .=_•:•; aaid
that free sDeech vias in l~: :: "a legal °esi due of
the things which the St<-'; .. s away" .

5~- The applicant pointed . ; . : that most f_eedom of
expression, in qua.r.titative. t~rms, was exercised by the
mass :?edia, contrclled by an oligopoly . For ex_ample, the
=irst print of the Schoolbo o~~ nad been 10 ,000 copies
;rheréas the averafi~: television auc ;ence in I-Dritain at
ycü~._. children's viewing time might be ten r:illio?i .
The-refore it was evcn :n^re import,- : ;• to ensure the freedor. .
ef exp--ession of minc it gro,ap, .

57- The applicant r.oted that the right to freedo-l of
expression was accorded to everyon e , i.icluding teenagers .
This age group \c~as :u 11 ject -- o _ multitude of inflv.encES,
often highly comr.erciaî anl' materialistic ; and ve' .i-ch
emanated not only r-~c- . parents and schocls but ais-:, for
example, from the . ..__=s medi~ . It •aas necessary to Oxan?ne
the Schoolbook in -?ersp2cti %re =d i-n the co.;y :'~-X.t cf these
c,the-l inS°luences ancï pr°ssu-es •_•r t ::enagers !':h en
consider'ng the applic~ticn of Article 10 in tnis case .

58 - The aunlicant stre s sed
Of rreEG07•. ff expressl~:. V!-°.S

C c nventior: .

that hrticie 10's protectio .~
the -: ^_y aivot cf th e

_ -_ rl £ 1 0 ( 2 ) `

Si - The applicant claimed t'.Iat
•.~i t?, n e respondent Government
t.lovjr~-.l conduct of suppressin
1= _tia r~nder Artic_e 10 (2

g
)

suporer.>•_ion was j-.sti-_ied so as
beyona any rcascnahla d~Ubt .

th- burden of pr~cf was
to sho v; that it :; otherwise

th_e ;choolboo'.-~~ wa s
L l- .'ÿ.t slwellJ .

bc c ._n ;~-rce thC' C ( :, :mÿsslo n

:~0 . • "lzrther tY.e fail,-r to prosecute the second version
of the SC?1^OlDC')=_ , vF :î .'_Ch was materially t-'.r sa:::0 as t :i :'.

firSt, e°tC) pnCd yhe rC°pondSntGc•.'Cri~r,?e _1 T_~_~? rCl~'ïil~

l_rticle 10 ( ; l as a defence . ?he a-plicr__ t=xrl ,:i I,ed
that the p4, se.gea se~ ;=^ted as having j. 1~n :3 - „cv to
dc-pra,re @m d corrupt b,; t::e judge in t:;< anYc_- c ._ ~ ;e re,
\'~lt ],lut S'_gnlf'_C :='lt ..-•-r ._:_ t' On, r:-ta~'° ~d i:? t' .̂~ ,_,-COn d

di~'. n . Th :r = c_ r ..<\s ~. . rund -,~*-,cntal iïiconsistencv

J

U.

i .
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in the Government's position and eit?-e- tha: detence
under ~rticle 10 (2) was not onen te the Govérnment as
the book ivas not obscene or the defencc- w4s flai-ved by
the failure to prosecute the equ :.11-- ianaging revised
edition .

61 . It, vi as conter,ded b<: the applic Lalt that legal
precision was a ccnditièr. precedent to r s lian ce upon
any exception clause lik e Article 10 (2) . Thus he
'subritted that the respondent Government must sho-.: ; that
legal p_o,-isions limiting freedom of expression a_:e
precis,~ and clç• _Tly deli.°i :ec' . Imprecise .cri:riI:al lav:
vias ds1. : erous n . '_t left ;- ai!.:linic; trators of the law
with t^c ;•;id•. a discret_c_: ;:7hich pcrhaps might lead to
the crratic, st1â ;_cctive ?nd/or emotional
applicaticn of -

_
.c:h lati% , ._ d .:,.:onstrated in the

prosecution cf th_ Schoolb.l n ' ^ v.nze-r the Obsce_:?
Publication z Act .

62 = Thé applicant then pointed oc._- that the under
English law was that there raw :s unlimited disc-et=on and
that the law might be usad to et-_ee _t social cpir_ions
which may be held by ~, substar:' ;iel minority or, in this
case, by a majority of those exposed to literature . The
judgment of the Inner London ^uarter Sessions was that
the views expressed in the book did appear to fall
broadly within the mainstream of current educational
policy . Furthermore, various passages in the judgment
demonstrated that social attitudes, comments and
judgments upon the development cf oducationtil nsychology
and educational methods ~?.,ere used as a weapon to deal
with other factual material and assisted the court in
arrivinr r .t t:,e conclusion that the book itself was
obscene . he tendency to deprave and corrupt, ~~!?-,ich was
central to the -'nglish test of criminal obscenity v:,as, as
shovin by this judgment, a"wideranging, elusive and
rather terrifying" concept . It was capable o f beinzL-,
applied not simply tc questions of pornography but,
instead, to sincere <.td v+ell-informed attempts to apply
mainstream education .^7 psfchology to pupils ` : . adolescence
Again, su .,? : ccrcept ~,ight, in the aarli caaq-'s submission,
be used by : rcl :.ticalï motivated mino-_ity ;:rho de :ire
to maintai- : ;r reGtore rn old-fashioned, authorita-ricr
attitude to L2dt.cation and to use the law ` .: make attempts
at social anc moral -r°form .

69 , The anplic>.rti exnlained his views on t'-.- meanin g
and application - :ï the phras-2olo~7;,r and uride .-l~•'ng ideclogy
as Article 10 (_) -

"Du_ties and _, esuonsibilities "

64, The applicant submitted that these words did not
provide a basis foi• the limitation of °reedcm of expression,
the limitaticns being alreadv exhaustively la'a down in

/•
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Article 10 (2) . Instead they relatev .to the sc9pe of
these li- :̂,itations and more approp-ri a.tely concerned the
responsibilities of the mass media . =•he author published
tc a volk-ntary, selective readership rather than to a
semi-captive audience as i_e the case of television . -t
e+as claimed b y the applica.nt that he was fully c f
his duties and responsibilities in nublish;ng the Schoolbook
and he considered he had acted in a .socially responsible
manner .

" :?ecessar~, ir a democratic s-ci : , •~ '

6 a _ The phrase related to tï:è lireitation or the riEht of
freedom oï expression ivhich a St,tc niight properly inrpose .
Su.ch restrictions should be in accc--7E-nce w=-th cur,:er.t
Western European standards c-:r.3 or ^essitv sr --uld be
narro .v ir- scope . The applican`- sti :itted that i :, riae fcr
the Commission to evaluate su :-h current standar5s and play
a supervisory role in thi . fix-îd and that it vias for the
respondent Government to rhrer that it complied v~ith these
standards . rarther,the ar_:lican-U claimed it was for the
Commission to evaluate tre ssi'wle "Margin of
appreciation" in this field ar :- ito- -approach to the
problem was quite different frcr.: -'•, evaliz-0;ion of the
margin of appreciatior . an A_•tic_ ._ 15 for
example .

6°° mhe applicant submitted that, as shown btir the facts
of the case and background of the Scho olbook , English law
1_ this area was not in accordance with the standards
applied . =he book was not arguably obscene within any
co-mon nea.ning of that tcrrl. Ho :•;erer, under the juris-
p~-udence o~ the Comrissicn relating to the ma»gin of
appreciation, the burden was on the respondent Government
to shov: that the 'oooV was obscer,e -cy Convention standards .
Conseq-L:ently, the issue might ever ~: P to determine vv?ether
the jud=-nt, suproeadly applying an obscenity law, F9as
itself ccr :nati l•e t~e concept of obscenity an c
-bsce ne nn :cii cT-1. icn lat ;s which ;~,ere upheld by the
Conve:!tio__ . L° t-t-- - connection the applic2nt referred to
applicat_~n ` i c . '_l :7/61 (Yearbook E, -~ . 204), hereinafter
referred tc, as t ln- ~erman case ;', and to applicatio n
- . 5 5 21/71 agal -n E•Z lilistria (Collection of Decisions 42 .

107) .

i
-
-7= Alternativel-, the applicant sub-zLitted that it was

plainly oaen to the Co^;r ie°ion to ex_ar.~ine the judgment of
t'_,e court itselï and ~_ Ye_cr i tS .oxx jurispruderce on
the margin of apprecia t:ion '_r-• order to fietermi.ne vlhether
o-!' not a: . item wa

s C.C . The •applicc•nt el? o - ea tl.at ~,. _ r-strict' ,~ nc i_ nose d
o_n his exercise cf 10 (1) far ,_ ::ceeded vahat
was yclerable '_n a dk~-mccratic -oci .ety .

/•
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" For the protectio r of morals "

69- The applicant exa.ined the problems which in his view
arise from the concept that society should protect its
members against the degrading exploitations of baser human
tendencies . Such problems included the lac}: ~ f agreement
on what are the baser instincts to be controlled by law ,
the problems of over-broad f ormulation of le Eal prohibitions,
the possible abuses of suc'z provisions for social or
political moti- -es, the n eeds o f a pluralistic, diverse
society and the maintenance o f the individual's free choice
of personel st anda_: :1, .

70 . Moral res*_.: ^'.', the applicant s t ~. t .-d, were
essentially and miE) i t nose -z ,_xrav e threat to
freedom of He co=nted t::at the trend had

1y= : fa sbeen ar:ap from to re,_+~ . .e r_, ;, e and bel ;-ef .-- -- expressio n

7.1~ The ap~plicant i•eferred tc tl~_:; r: :rk of the British Arts
Council ar,c. Dr . R .M. Jacksor., Downing Professor of English
Law at Cambridge, c-z the obsc :,_:ity laws . The Art s
Council ;;orking Part? Pape- ccncluded that the lavr of
obscerity in Fhgland -aas un€ and dsn~erous but it was
unable to recommend any alternative r:1clution to outright
repeal . Dr . Jackson advanced t'_:~e principle, as a
comprô :!ise ; that the lavi should cor.tinue t^ i sclate
"hard-core pornog :•a-~-:7y°, somethin,~ which was easily
identified .

72 . The applicarit cited the test of obscenity laid down
in the leading United States case of 1.1emoirs v .
TAa.ssachussetts (196 : ) 3831 .U,5413 where it vias lelâ- that for
an article to be cbscene "it must be established
that

(a) the dominan t t._-:= (~'- the material as a .vhole
appeals to a prurient _ . . . , e : t ;,n s~,1_ :~ •

(b) the material is pat :;tïy offensive because it
affronts contempora :_? c~_mr.;o~ity standards relating to
the description or representat= of sexual matters ;

(c) the matter is utterly vrithout redeeming social
value" (Arts C,-r)ncil R=port : _ne Obsceni ;__ Law s 1969
pp . 71-79) .

7 3 . It was con: ded
protection of moi-als
right be limited to c
publication would inc
such a snoc?_ to the r
assault or where it c

by a7),-,lice.nt that a law for the
ccnsistcnt with freedom of expression
ertain e .g . where a
ite criminal conduct or which gave
eaèer as t :-• be equivalent to an
ollu,].d be c_ :,_ _ly shovrn that there

~•
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would be a directly,damaging =f_ct upon you_7g child_een
(under 12 yea-^s of age) . F c•::c 1ai•s fo=ulated tc
ericom-oas_.such matters _ . ;sonably be expected tc
inte^_,~-re :ith a-nubïicaticcn ":e Schoolb.c^'_c . It in
n0 F:'a?'. fell. wit!T172 hro~osal S fcr tie

~li~:itaticns on :obscenen•~,blica~•lons .

?4: Further, ény s'zch lavrs :nuot an eî_`ectiae ard
sensitive . .decisien-: :.' ng anpar4:-. ; ; carefully d_3 ted
criteria ând d i1ci~ : . laI ye :,t : _2c t _;e t-lbua^?a. .
involved and to aaoid ir_,atir,nalit; a:, subjectitit-j . =n
this respect tre applicant compared r Zealand la~ •sith the
English judicial technicuus :•- determining the issue
obscenity .

75. Amplifying the c_~.estion ^f protectir.g ?:~• _ morals of
young people azd the need ror a dif_`erent -- - ;•<_idard o_
obscenity for th-_s grour , the applicant con!pared application
No . 1167/61 (Ÿearbool~_ 5 ' . 20~;~, ti.- German case, which
dealt with a corruptin5 . .5-itudc to imr,ortant _ :, atters of
seFuality, with t.'te bÇ~ . .̂c lw , Y. y?ïhich Geal t wit!7 a
book . widelv 5"e1cCï ::eo ~~d, e én if coi7trov0rsic'l, acclaimed
in many quarters throughout the world . The applicant
regretted that the Chairman of Inr.• ::r London Quarter Sessions
found himself able to dismiss ~.~e evidence, given bv leading
educationalists, as bei:, g e -ider.ce cf ex tremists . ii "
submitted that DY_glis3~ la:r ed to comr•rehend ader ,-..atel -~
the true meaning and si~-^if_c ar ce cï îc:^s . (2) of -~ rt . 1 0
of the Oonvention, and that i t nas dsngero".;.sly :L~discr±r.in-
ating to "lu*r:n .together" a varole series of doci,-nents and
publications irst_ead cf classifying them more _'4r=cwly as
those deemed to =ctec : the moral s ~- f yoang peopl e .

76 . Referring to the second eda.tior. ._ the book, the
applicant submittec ti al, ti•:±tl~ the cha:_ge : . that had been
made, the book still :r_.intain-d ~I l the characteristics
achich were found by thc court to be obscene . ' 3 t, '_.. its
revised edition, it was nc : prosecvted urder T'nr.i.', . . ïa: : .
This shovaed, in the arplicant's vie .i, that the 1"oscene
Public_tions Act, which was. correctly applied '_n ]"_is case,
simply did not provi6e effective and rre^_ise ^Tovisicr_z
for the protection of +;•:e youn . '_he r^G • c>>.tlori of ~ .~
Schoolbook had little, if a_^.ythi_-.~, to dc !a'_Th the
-protection of the ^.orals of chilc e_: . n_t'_,cr it haü to dc
with the protection of ccrtai-n kinds of a,.cults . The
applicant stated that ti:e ~choolbook was inte_2ded zs a
profoundly moral decuuent and it nas p blishe?: because of
major social dan~zers which In t~~:e ar,pli carit ; s viec:'
it was inconceivable th,-t'a .'_s . did ne-'U proteot the
young .
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" For the prot c ction o_ riczhts of others " (e .g . Parents ,

• 77,, The applic ant sub.:̂Iitted this clause had no application
to his case an d gave exa_aples of vrhere the rûra se might be
appropriate . He pointed out that there was n o ocI^pulsion on
anyone to read the Schoolbook, it tivas not aSt_te book used

• in the schools . If it were possible to limit such
publications for tïis reascn one would have the absurd
consequence that one group of parents could have a
publication banned because it did not^ wish its children to
read about such ideas or facts, contrary to the wishes of
other parents . Cc, nsequently, only "tm challenging b analities"
could ever be nu b1_shed .

rt . 1 of Prctocol I7o . 1 in relation o :irt . 10

78 . The applicant first flèult with the facts ch he
submitted were relevan ± to his complaint under Art . 1 of
Protocol 'do . 1 .

79- The applicant submittec that ';hc: action taken against
the booti was chiefly based upcn reports in one particular
netivspaper which, prioi to -lts publication c•n 1 April 1971,
had rl.m a deliberate to 7ahip u p hysteri_, by using
emotive techni o ues appe~!ling to c.,~rtain tynes of political
instincts . This had c .-usa,7, comp' aints te b~ s~ade by people
who almost certainly '~: a `! __,, t seen t_,c- 'cccï, ±n question, and
this in its turn hc~ü l :d, __ the Coursc of e:ents, to pressure
upon members of tha G-re•inrert . Thc ,irector of Public
Prosecution had beer cont2cted b-•., tiae ,:-err:^ent an d police
action had been e_;gagc r-"i bci,rc: ti,a pablicatic^, using search
an d seizure tec'~_: i ques .

80 . The applican t was of the op; . ::ion that, if Art . 1 of
Prctocol Pio . 1 had zn y sc _.ing at all, it was me an t to give
protectio n against this ?.ird of arbitra i7y action . He
submitted that by the 3 ste oi publication - a=û i t?zs
regard publica:-ion was ^ea.a in the sense of 1.-:ideepread
public disseminwti_:n of materials and vi?•,s -~.ore th an a
thous an d copies cî ;-n e bcck had been sei z ed, ir.cl o. ding the
printer's matri : ar~ -'-1 spoi :_t copies -~ f the boc__ . This
had occurred befor- e ther r had ever. been any ctudy of the
book with a view to rosecution . 2he a .? nlicï;rt alleged that
it had not been th e intent of -I '_e loverr:2 ent , r a prosecuting
authority to look for ev'.dence . -heir inte;_t had been to
stop publicatio n befo_:e there as any form of j%dicial
determination on the ~ i fficult pro i 3lé_, of whet'_Z: r a matter
was in lal"J obscene . The an j~llc:slt s-:.bmitted -,I'at it was
possible for c;n rnglis'_ .̂a; :str:?te, in confoM;ity nith the
law, to find that the opi i;ions expresse d in such
authoritative journals as The Times Haucational .îupplement,
The Teac: ers' l~orl5, Tlie Ca°:bridg-e Ye-ie•r ; , or Ti:~ , .en, S uciety,
should be ignored h ecause th cÿ di d not reflect a: v thing
other t_.a:n the standpoint of •- p articular wing o_ Lnglis h
educatio^ .

.~ .
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81 . In the applicant ~ s sub:-:issi on -,1ie ~!est li kely
interpretation of t'_:ese facts ,- . .- ~_.at these dr~.~conian
méasures took place in a cli.r.at ~TMc ___ying to a kind of
repressive hysteria `_n ceTtai-_ ser,tions ef the public ;,iïlich
were unfortunately allowed to a`fec-; . .tr~ judgme~~t o-
Government officials . In the ap~?licant's view tni :yo.ction
could only be regarded as be1nË aro'tre .ry .

82 . The apnlice.nt centended tnr.± t',-.arc v;as a gene-rally
acçepted principle in the fi_= cï _-•ee .•em of expression
tnat no publication Fhould s".:o ;:sct -1^ restrair_I prior to
its publication . Howeveï the search -- ri seizure of thc
Schoolboo'1 by t?~e poiice befcT- the -)rosecution wa stN3

6 constituted a vic'_ ._t_•,r cf this pri_ZCi ple and was
unlawful ur_der the '7onvent-o_, . Tl- .`-_:tention of the
authorities had been . ;o the book oc:._ore uublication
by seizing the ~7hole ^"soc~_. 10 %=) speci£ioally
mentioned licensinF. b _- .-, îa t= .g, television
anc cinema ente_-r_ceF~ s . o: be =_.ferred
that no other ÿrioï are legiti;iate .

83 . Turning tc the sy. - cf Prctocol
N.o : .1, the applicant sab :-` te ÿ .. ` it vaas mainly the first
paragraph of that artic-- ~z~as relevant ir his case
and which gave rrotectic,r ' ;_,ch as himself,
whose property 'iad bee_n a ,_ cc-=ed and :r;hose book
had been su.ppressea in r-lression of obscenity .~ -- :

zreat deal of whaT ' c o:_= V turned unon the
conception of what ti;as ar : :tr: _ -.~^ :;nat r,,as not aaad this
conception had to be rea i_i li_'st of ±he other
guarantees of the C:OnvEZ:'_ in relation to
Art . 10 . FreeSom of "=,as, submission, the
basic l.:wnan rigY.:t . !'..rt . 10 ~._ .=d 1 .ave _. meaning nless it
vas supported b,r p_ovisions _"cacludin

;
; wrb'_trary search and

seizure . Indeed, it -ould itself be underm.ined iArt . ~

of Protocol Nc . I ~~~ro ~~ot a monr_ing itn this case which
supported the fundamental `Taa_-antee of the rioht of ideas and
published words tc circulpte .

84 . The applicant recal'- ; + ;:at _irst paragraph of
Art . 1 referred ±a t-he -Dr'.__c in_es oï international
la¢; "LIpon whic'-_ r__e Ccr-.miss_ w;r.en it had ruled
ir previous deeisic .a e.~ 511/50
(learboo'_r :, DaC ~ `rL)ç l;h ._ ° rJi1E1 : could nOt be
invoked by &r, apnlic .f^ .- a~ .ir._t . .. •.`ate of ; hich he :aas a
national . In the appl i ^ sub .ission, this j':rlsprüdenCe
of the Com,-eission should :-D 1c- -e~_ be foll3wed . The
general principles cf i_.te=_.~. ;io-nâ'_ n,--. included the
general principles of interr~.t-`_on a' an rights lau' . L.~
particular Ar': . 17, pn._e . . 2, - t-ne ._ive~sûl Declaratio .z
Ci Humc:r --R1€ht5 Of 194C T. _ .Movi ,' eS be
arbitrarily deprivc-: s prope,t,i . rie~: that the
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basic provisions of human rights law were 'not.v part of the
general principles of international la4i had' been expressed
by several eminent international law professors an d
confirmed by the International Court of Justice in its
1971 opinion on the Status of Namibia . T_t followed that
the general principles of international law precluded an
arbitrary taking of property both .from nationals and from
aliens .

85. Dee._ing next nith the question of the margin of
appreciation the applicant referred to application
No . 3039/67 ~Collectio7 of Decisions 23, p . 66). . He
submitted that an appropriate test of this concept in
relation to Art . 1 of Frotocol No . 1 was given by J .E .S .
ravv,cett in his "Appl'_cation of the European Convention
on Human Rights" where he says thât a taking of property
must conform to "what the c_tizens ~_ o a democratic
society would consider acceptablc< as being r.ecessary to
attaining the end permitted" . The _;pplicant reiterated
that, under the Co=iss4-on's established case-law, the
margin cf appreciation aecorded to Gcvernnents was subject
to the Conmission's o ;r- : judgment of the r_:-ticular-
restriction concerned bei.ig r;ithin the limits of reasonable-
ness ar_d good faith necessary to good government . However,
in the applica.nt's vieva the actions taken by the British
Government against the Schoolbook did not conform to what
citizens in a democratic secietr would cz- :isider as being
necessary to attain the ver- limited er.z perŸitted and ,
on the facts advanced in tris case, :'id not appear to be
ivithin the limits of good faith necessary to democratio
government •

8•6a The applican t the_: referred to oth er jurisdictions ,
fer example, tc the ü:,ited States jurisdiction where, before
a single copy of a document or a filin may be seized with a
view to its prosecution, a thoroughly searching review must
take -ola.ec on the question of obscerity . The applican t
submitted that the opposite had haupe ::, 1 in th is case . The
procedure to abtain a warrant for the ~~.- . .._a was most
probably summary in nature lasting only a'fEw minutes . The
applic ant submitted that the respondent Government should
disclose the circumst=_ncs s of the grant of the warran t and
should justify such interference wi}_n his property right s
in te-ms of the Conveation .

87. In the applicant7s submissions on this point, the
arbitrariness cf the seizure ~?;i.thin the meaning of Art . 1
of Protocol Pio . 1 was related to the seizure which took
place prior to any fors. of judicial determination, and not
to the forfeiturc: after the hearing in the two courts .
Flzrther, the fact that the Schoolbook was subsequentl-a-
found to be obsce;z-, by a coürt was irrelevant in the
context of this qu=stion because such seizure could not be
,;ustified ex post facto by a judicial decision .

/•
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88o If it were necess .=.ry to i;âve prior restraint cf
publicati c :•s in exc.aptional circur.:stiances,, the rppli ca.nt
claimed suc_: procedure .wold be invalid without a. strict
time limita-~ion or_ the retention of the articlc and
without a çrelirinary judicial evaluation ci the ±egal
issue thereafter tc be determined . Ctherwise the nu ,̀lic
interest in the c^nteYt of seizure oï c: pubïicatiea tiyôu"!d
be adequately T'.l'illed by the seizure of O_ i` a îe;'!
copies as e 7,%i -1 B_lcS 'Or a proSeC'.a J_0?7 ,

89 , Search ard sciz-c.re should ~ao +., amo ::Mt t, a:i over-
reaction but süoâld rather be in the nature oï
provisional act intended to obtain e--idence in res p_ect of
a particular matter . Tt should be an act with all due
safeg'aards having regard to the possible nature of the
damage ir_-`_cted., eve.: if only of a provis_onal character,
and having rcgara tc the und .:riying right to vrhich it
relates .

90 . The a--.plicant clai:ned that the prior restraint of the
Scho olbook zas contrary to the ' :public interest" and the
" general interest" and restr alnts .of this nat~zr c sera ously
threatened freodor of expression and could not iustified
on the grou_nds of protecting public :: : : : r.als .

t-;e91 . The a~_ licant summari=ed the aspec ts o f
arbitrariness of the seizure of the Sohe?ll ;= : .'_; in relation
to art . 1 of Protocol Ido . 1 as follo,•:S c

(1) The uower which T:ias afforded to the State . by prt . 1 of
?rotocol , c . 1 was subject to three limitations, nar.iely

i . that which is reasonably necessary in the puhlic
interest, meanin ;- that v:hicb appears e~iith'_n the
limits of reasonableness and good faith, to '1,e
r,-,ccssary to goz-ernment ;

at :hicii is prcvide .' for by lzw, but domestic
1a•.vs '. ;hich must ~,'_ :o appear to be wi tain the
limits of r_asonab=c.i-i3ss a_nd good faitL^ ;

iii . the general principles oI international l_ -r•;,
including the nrinciules of huma_n rights law
which prever.t uL,_ arbitrary deprivation of
urope:rty, :`etY:cr si:ch deprivatior.
nationals o- olienG . .

(2). The concept of :7 :bitrariness _n the context of nrt . 1
of Proteccl No . 1 depen~-:ed upcn the nature .of the seizur_s,
i .e . y--•e ouantity nf the neterial seized, and izpon the
preced'_-_e be_rore sach a=e! . ;1;.re too}- nlace .

./ .
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(3) The princirle of effectiveness in the_interpretation
of the Convention required that the possibility of
circumvention bv a High Cont~acting Party of its obligations
undsr rrt . 10 shcu_d be checked by an interpretation o f
Ar . 1 of Protocol '":o . 1 which would prevcnt such
circla.- vention b,r t^e State .

(4) In the nr'esenZ case, the eleme ;^t of arbitrariness
rested on tiiree factors, 'namel y

the circams-ances in vjhich the search and seizure
warrarts haG been issued ;

i i . t3:r_- ~~_. : ;-^--._ t r o î such se^rcl_ a= c seizure ;

f^r °_rt ~. n2r,el4 th e
pro e ..̂+?o . __ __ edo :n Cf e_: ssion .

Article l î

92, The applicant suû.,_.t=ed that tnis provision had no
aanlication to h_s c-.-> .

Article 1 8

q3 . The applicant S io,'i ;t?d th_:t the seizure Of the
Schoolboor was not c_,1y in breach of Art . 7.0 (1) but
al sô - ch &~7~the off' ci~i justification of prote.c o ing public
morals disguised :;.'_terier motives to suppres .. ~. bco'_, by
administrative ac" i on, t? e desire to impos society
as a whole ur.ifoim- standards of 1)ersona= oonduct, the
desire to resist the develop-ment in schoolc of attitudes
consistent with mcdern educati•__al techniques an d the
desire to reass ert a.a -~ _-:oritariar, attitudes in schools and
society . As suc': t':-~c seiZure was a.justifiable vs_der the
except-on clauses - f Art . 10 and A_rt : 1 of the 1
Protocol, being ïat~ly flawed by the existence of these
improper motives ticitri the meaning of A_r*• 18 . . îhe
adjective "improp: r" t'.~i.s context w as to be construed
as beir,g imprope,- ir_ _ icn co the Convention - s
permitted obj= t

AnFlican_' ~•_°_~_:___"? •__ 02 losse s

94 . The applica.nt corcl',-ded by itemising the losses he
had incurred as a!eeal- of the action against the first
edition of the Sc:,colbook a_zd himself . This included
v14,1 ~84 in r.-aantified 6-amages plus L list of matte=s for
rrhic:: ,ar:.u,ée"°, '_':ave -not :een assessec .

./ .
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3 . Subr .:iss iJ-n~, ' 1=1e resnond^nt Governmen t

3rt ._10-o.~_theCo_venti_-.

95 . The GJvernTert stated first t': .a -z; only one erqui -•;;-
co'àld be ul icI ertaken in tPii s casc' . This was an enOl: .ir-,-
lïito l`ihether . first , tl]C sei .°. ,w_ c of the boo :i t.n

secor.dly, the prosecuticn and/or conviction of t:ee
applicant and, °inally, the subsequent for=eitu_e or
t_he book after convic :~ion, aiere ir any b^e:ach •: f any
article of the Convera'_on , . tc the . :_ter.i that the
applicant beczme thereby ao " ,r iol<:tion of
his rights ~,3r_:±er ths t^onvelion .

96 . The '-love--namer_t remarked Ihat the ~_:t
conceded -,Siat G ic : .Jr 001b0 '_ '. ._J intJnded _ teenagers
aged 12-18 years . ~1iie restrictions on obsi; I:ne

publicatio s were _ . -he protection of ti.e4ith a_nd
morals an d it was gener-l iy recG g7!i s C-C in democratl c

societies that there a hcuîd be c-eci a1 rotection for
submittedchildren îrom such imateri _:l . _

ythat the nature and scoae c tvc . :scere ~.~.blications

Act was ti~ithin the ambi-t of :-- t . lv (2) a. ., -°eflected

current Western European

97, The respordent Government e mphasised t•r.-t there was
no burden o ~f proof.of any form on the "overnment . It
remained firmly with the applicant si_,ce it is he who

alleges that he is a zrictim of a viol at ".o -n of his rights .

98 . The Government ^cted that the 4rp1'_cw .t sought to
distinguish conce1)t_ :?'_1ÿ be.tween ,ararraphr, (1) and (2)
of Art . 10, alleging- that any 1i-ritction of the right to
freedom of expressior. .:as, nri ue. facie, unla~;.f~,-l . The
Government contested this appr ac_, and ccrsidered Art . 10
should be read as a w'-.ole. ,:as recognis :; .'. in
Art . 10 (2) that the right "carries a;ith it duties and
responsibilities", a provision founè ° : :e- l,~ re el_c in the
Cor.vention . . Thus Art . 10 -_e -i t.ircè :_t p::rscn, _-~ercising
this right shall con . . :.'er the ts o f thcir be haviour
on others . For this rcas^ n- , t} r,l:::re, _t 4vas for the
applican t to shoi'.' a voI'Ù~10_^ _ ._ Art . 1"v had occllrre d

having regard to the r.h^1e 4.rticl~- not just ~-.-ragrapr (1) .

99 . ihe Govc-rr:ment submitted thal tr ere .ves °o domestic
act in the United '•' _ : .:7dcm .vhicr c_:_c cssl provided for the
right of free d oT? : eXDTession nr OtPJr.' j°J, b6Ca'.:is!= t .' : e

situation in -n 5~l - d .ras i t chad tre rigl:t to s ;- •,, or
do arj%th1ng, ~t v:as :iCt :2rï`tilibl t J7 o-. '

100 . The Gotier:l-; - ent ->ointec ou+ tà_at any d c:-~.~o .^-r•a'~ic oooiet<,•-
vaas entitled to legisle.te S t;J :.. :ic~:a1j t p : c'` health
and morals of the jrU1:_~ S frn".-; sXpGse d tc matt•._r .
The Government statE:~ ~-1aty ir~ U !:r= 14 °1`d^-`
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there :^as somc domestic legislatior for the protection of the
health o-F childrer., there was no specific legislation for
their protection contained in the 0'oscene Publications Act of
1959 . The reason was th.t the court was required to consider
the type cf person having regard to all relevan t
circturs -ances, vaas li}.E1~ to read thc publication concerned .
Therefore, in " he oa. c of book printed and published
solely for childrar, ' .e courts would have to consider
children ae beinE the pc"^s :.ns likely to read the book. The
Government stressed that 4. : 1 .- IInited Kingdom was not unique in
legislating in order tr rrotect the health and morals of the
young, but that it -~aas _universal practice of all civilised
democracies, cuite irrespective of the provisions of the
Convention .

lOle ='he Government referred to the right of States, under
para . (2) of A;:t . 10 of the Convention, to deterF:ine the
limitati ons to th e i•ree_c;_: c_ expressi or, insofar as they must
be prescribed by la:•: zlir :: be :^=, .cessa- y in e> de7ocratic sociéty,

102_ The Go ,rernmert ner,'.; c . .b _t tcü that i t ;;_,s well established
that there was vestec ir, 1=_; ;; Cortr,•.cting Party a margin
of appreciation in detor: i°:_. ; àe limits to be placed by i t
on such freedoms as the fr~•~~ r.: of expression .

103 . In particular, reference ~:,as made to the "German case"
vhere the ap;:licant r:4s convicted on the ground that he V:as
liable to coirupt the young . The Governmer.t suggested 'hat
the situation in that c_ :se vias somewhat tr=-,lial in comparison
with the Little Red book because tize German court had
found o_lly two ôï t_:e -"-lustrations likely to have a
corrupting influencc o ; . yovng persons . The Commission had
in no :tiay considere:d the liniitation on the publication,
imposed by the serr.:-n `_; ;atu~e in that .case, exceeded the
margir of apprecia":ia; . The sovernment recalled that, as in
the case of the Schoclbooh s,~•ich uas published freely in
Scotland, in the_7rZ1ur câse the prosecution had occurred

only in one part-.r,_;lar province (Land), but that the
C+omIIlissiO ;? :?3.d bec_-of rt_^ oi_inio'i] that, because there ha

d beexi a f~.ll court heari:zg, applicant co:ald not complain .

104 . The Governmer.t ,ointed out that in tY,e case cf the
Little Red Schc D1booF a -;ery careful irivesti ~~a -lior. by tcao
côürts nâ.d ta}: . :i -)i ace . The ccurts _,.-xd been required to
take into consideration the :=_csthetic merits in relation to
the deferce of public ;zood . '.;nlike the Germar court, the
court in this case did r: - t ;::st call one witness, but heard
no less than l expert :: ,~e~ - sever, called on behalf
of the Crcavn and nine o : r of the defen e- before
deliveri nE a-care_ull ;r f-r-Llwtcd judgment .

~•
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1 05 . The responde: t Governmen7 c•_ -, lined the 1-.w in tha ünitec
Kingdn;n re'_ a-. -ng te obsCetie Du ::li :ation5 ai=_' 2i:ci,lC certain other
subr:_issio n s which were c ontained in their ~-,ri -;te n observations
on admiss_cil._ty . They again stressed t'._r.1 )>ÿ s.ct
represented a considerable ste_ forward : .c ~.arro w er and
more rigid application of the com:.:cr. law anâ -, :_e ,; _- emir_ded the
~.OL~?1'_CSion of the :r_eadinc of the ;,ct and iti3 ;~ ;-'8.- 7rcrlrose whic

h is "tC ainen d t 'n.e lc'.< relatinE tG t Ir.e pubil ; ^.t'_C_- C- :,^,~scene
mattei . to DroviGe ".~:x the protection o

f Los Vr'cr1~ t_en Lne -a1a ccncerning pornograt= .

106 . The Gov=_'_nmen-u denied that thc :_ct v:as 1r.:~prec?s= and
referred t .. the Commission's decision cn Art . 7 i~ this case
to support t~_ 0 '-i =-. . The xct ~Aac ,ell a ithir t__e margir_ o f

allowed to States and envisa~ed in Art . 10 . ~','ith
the stl :.t-." : :-_~, defence of public good and provisi cn for the
é;:amirc.,__ . . of each case in c :~ ::creto ., the Act recoL•n.ised
veryi_< . , ees cf impressic-riabilit•~ anc ;;usc ptibility of
the reciu`_ nt of ;'cscene mate_ial . 1?.e COLlrt _GU.r.d that the
SCrioolboo== t4kern as a whole te : d5 .7 tc corrupt the scl-iocl
childre__ .hc ':'e„e 1.il:el\' to rei .i _ . . T: ? GO'76' :>L:8_i"u submitted,
thereïore ~I-_ay the appl].Cati :-_ of nie `i'csCen ;; :'L blicati .Cns
S^t in this c a se fell l•iiT':in the perT-^]. s .,',ib?e restricticns under
Àr t . iC a._ . : within the r: ln of a-ÿprcclati on Derm 1ss_ble in
the iTiPleï_'en~atlon of t :'~.c r0nzre :.-;1ori .

107_ The °s_ Jr_'cer_t Gcvernment po
of tle bocys anà their subsequent
lri aCcorda=e Fil ~h the provisions
1964 amendi~:` Act, which provides
of a Lerso^ bein`: cc"nvicted of an
the 19 5 9 Act .

inted cut that t .- .~eizure
forieitura werr strictly
of the Act, anc of the
for forfeiture 4-ti the event
offence under Section 2 o f

108, The Government submitted further' t :-.t, in relation to
the mar~ i~_ 3° appreciation under the Obscene Publications Act,
no boo'••: i"n the '.inited Kingdom could b.e seized i•,ithout a
warrwn, by a JusticA bf the Paâce . Fo book publishe d
in th~ Ur_i- e c F:in .~dom could be fer= eite d anC destrov ea
w{ thoIl t ~ . C_'.er of a co'i'c' t=n . cCurt subsequent to t_:e
CCn71CtiJn publisiler c7 - C:har &- e Cf Chin., cbscen

ematerLal . _-'-0 :e accuSed of L_uC11sh1nË obsCe.r .̀e TI.-ltn-'1 .~" Î"o
entit_'ed ^ f Y'lghi to trla~ bv jur, in ol'deï to àc = aüether
lt .._as ï;ee':`. ;tablishefl by the prosac'.;.tiJ : that t'e ~_ .-.le SY,
quas ;ia:, is as to tend to denr_• a and corru"ot t^o~ ,
pei•sc":,- wh- n:r u '_ikely tc' re'_-~ it .

1C" , The ,. ,: vF-!rment stateè tr : : .t _ ._ E'n z- lana. the .- _ is or. : .._
th e most .. : : >^rehensive le ; .l .?à =; _t :Ts a•rail .___ , in
Cri . .̂!in~l y _ ~ .•eeàzr_~~ anC,y<f Ln ;. = 1i.C- ~ , _~._ - Y''_~. ''= e_cr
a jUYv impOrta Z t . .G v-ttuer . ~n'_' 1 C_ f ubl i l;

=u:ids, .,ct -r-iy junior counsel - -'ut ,i . c . .- , r_ounszl . The
ae_üc :r> :. ~)*.vever, ha d nct elected ,:ecause of
the possib= - d elay and beoau -, e oi h is = _ . . . . ._ _

.~ .
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The procedure in such cases is: that the case is heard 3,,
a magistrate and the appeal by a chairman of ?,ondor Quarter
Sessions, who is obliged to sit with the justices ~ ;ho
together form an appeal committee .

110 The Gover~_ ent further stated that when con- ideri~ig tr:e
margin of appr~. ciation under the Obscene Publications Act
the prosecution has tc satisfy the jury, or.the maS istl•at e
as the case may beï sc tï_at the jury or the magistrate is
sure o f the >ailt c_ ts:e =.^cused before he car_ be convicted .
The Governmer.t aaintai :_ed that if the jury is left in any
reasonable as to the gui lt of any accused ; he is then
entitled, as of right,to be acauitted . Unlike the prosecution
which has to prove everything beyond reasonable doubt, a
defendant is only required to establish his defence on the
balance of probabilities . The laiq , therefore, is in fact
weighted hea-%ily i: favour of the defence .

The resnondent GoJerrment reemphasised the recognition
by the Commission that knder Art . 10 of the Conventicn a High
Contracting Party is given a certain margin of appreciation in
determining the limits that may be _nlaced on freedom o f
expression . In this ccnnectior_ the Unit-~d Kingdom ~ove_~nrent
referred again to the C om-.ission's opir_i : -. in the De Becker
case (application 21 a/5 6 , Publicatio n of the Ccurt ..
Series .B, p . 12 5) .

112 . They further ?d the t the a, e clearly
entitled to legislai-. -: . . rreVent obsce~:c . .' ;:;i;ions, although
such legislatier. r:au~sr. ~ümit ^eedo:n cf
expression; that curden is cas'.~ n„o-r, c~e r•rosecuti on
in any case ir.vcl i_E t_e _cublication c= : :,cs ;. -, articles,
although they eon ceded that it was dif_ic n ? t -.̀ ,o de '_ine
obscenity vjith co-zlete -orecisicn . The Gc err-ent noted that
a conviction cculd res l.;lt whe~? the srosecution could
satisfy a co ._ t the : -__ = effect c:it:-:e article, ir taken as
a whole, is such as tend to deprave and corru l)t•nersons
who are likelÿ t :n =ead i t . In cases where the publicatio:i
is directed at yo ;:ng readers, expert evidence is permitte d
as to whether or nct the p;<blicatic a is obscene, and this had
taken place in the. ca.-: _= the applicant's )pe2l . ÿxper,
evidence, hoo:e -~•sr, :Jtï :'. '~Gt b ; admitted the r_ublication
is aimed at . : dulti rE ::lerst'. .F . The Gcver"'!:ent fLir t ue ï

1 1icir.~ c. out aŸ~licaa is not entitlFd to nzt ir
evider<ca revie-.+ :, iz_ the ÿre_•S in t'r.e United Kingdom because
under English law i here car, 1 . e no press comment on a case while
it is sub judi c e . This was to protect the -- ccused and to
ensure ti_at is not -rie ~ by newspaper" prior to hi s
actual trial .

113 . The Go-rer._rent sub_a tted that, havin .-; _•egar•1 to the
margin of appreciation to deter -Line the lir.iits cf free
exgression, it could not be• said that the proaie_o:s of t ?te

~•
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Obscene Publicaticr_s Act 1959, as amenàed, are un.lecessar r
in a democratic ~ ~ciety . They further submitted that iel~.ilsatior_
to protect the rr~:.rals of the ye ;;.ng was not only desirab= -_- but
absolutel,y essential in ar_v democrat_c s r,~ ciet;,% .

114 . Commentin~: on the aprlicant's .lair. t-hat t;te "=o,;ernm+ent
are =topped ïro L i rélyin& on Art . (2) ecaUSE _= t]le îa.`lure
to prosecute the revisec: editicn of s : Sehooï"ccc__c ; tae
Government noted that the particular nasS6.6eS crltic'seî: 5;i tile
Court on the a" ;peal hearing were all a:,e°.ded to ompl_
with the .judgz's cc ::ments and hence ::as consicered _neceGsary
to prosecute t'_ :: applicant asain ., ._ t_tc revised er.itic ._ .

11 ,~ . In relation tc tle applican :'_ _=mari_s on the Gc-rer__ment's
standvoint as _eflac"sd in its circul - r t. the r alta servicc
atout supplying contraceptives to your_S giris, the Gover-aent
commente-9 that tais publication was or_ly iss".:ed to }_-:aï t~:
authorities and doctors and its contents were son:u listance
from those of the Schoolbook, for exemple, here the Sci~oDlboo=~
states that there should be contraceptive ::"._h i-_es i : every
school . The Government annexed a copy of ti ::is circ-a_e.x t o
its written sulmissions .

l?.lE. The Gov er_~~e : .-. t informed the Commissior_ trat they did not
intend to rely cn !'e aSr Ct of "p-otection of tY1e l'i~i7t : C-
others

I
~ e .g . aarec.t z

", raised in Art . 10 (2) and s~."omitted.
no argument on t :i : L~in ~ .

117e The Goverr_,ler_t subïityc•d that und=:= EnElli= :. la, : it is
totally irrelevant to inquire into th~ ~:otive cf ;ae publisner
or the author of the article fourd to be obsce: . ~-he rea .son
for this is . because law is concerned wit : t_:e •e-fect of
the c t scene Dublicatlc .': ::ame!,-, the ef.-'cct it . ._ . . .J, . ti.e !Rir1 .~S
CI c erSo .^_ s who are li'rely to read it, ~f_ic?"_ i_ -. .__S case is
youn .- cr.ildren . Ir_tentic"~: is irrele,rant to t~_= -_ _ we of ::uilt
or iflno0ence, Gl'.y ?~ '-S verV rel?'"t.~ in LliticG.tion . '1he
Government thef amples of ci= . ; àamocr_tic countries
where the inten':'c ' ._.- the publish~ is, or apÿears tc• ûeo
equally irrülzvar_t .

118 - Relyir~ o:i the decisio ns - f the Co-amissicn in ^rnli cation
Ivo . 290/57 ~Y"'.ïbco:_ 3 7 p . 2i-i and in the De Becker case
(Yearbook 5, p . 32 0) , the Gcverny.ent recalled that a ccm:plai:,t
made by an to consider a=,=tute iri al6stract . i s

~ T
.., .: .~_- . i ; ~inadmissib_e . _~ :_._ ~_ .,1re, the Go ~~~- ,t lm_t~~ .. t^ei-_

submission to consideri :.€ the appli . : : 's com~laint as tc his
conviction and as t0 the order for _orSeitu"e c- conics
of the boo: which had been seized "r,y the =clice .

11 1 • Finally-,ti!e ?verr-~ent stated t=nat, on ti: : applicar:t' s
own admission, thc Little Rcd Schoolboà~* was inter.ced fcr,
ar3likeïy to 1,e rer ~ ~as, s_` .^~lchildren c,f the age cf ï2 , ;• . ._
above . Tae co"c.rt reac_ t'~ie conclusiJn t:; a the 1_tt : o

. ., _ _ _ ____
2tiEQ Jc!"iool~oo}_ . t3_z en as a whole, was sucYt as tf:, t~;;nC , . .

.~ .
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deprave and corrupt cI_i'_drer_ %-.!h- wcre likely to read- it. In
this connection tle : ou= thad re_orred to passages of the book
which might incite children zo criminal offences . The
Governmet:t rac_lledti:a.t, accor_i :.g to the eourt's judgment,
the coc_-: was l:ct for the r.•u1:_i :I_^ this connection, they
referred to their Dreviou6 D+Ot only the
Convention. i~self recognised t%e n-ristence of the rights of the
Government to legislate for the prctection of health and morals
of the you.~g bu ;, aoai : ., the Goverrm:ent rad a margin of
apprecia uion in deter nining the limits of the right of freedom
concerned . ihe Government stressed that, under the Act oï 1959,
the court vas raeuired to balance the pos'sible harmful effects
of allovring orscéne a~.yter t, be published against the
advanta,es, in the public inzerest, of publishing material which
might have some a-rtistic or cther *ii-ierits, and that such provision
was fully _.;, a.ccordance with the rrovisions and the spirit o f
the Convention . ^sc Government submitted that it was really
only Art . 10 wrich was the relevant Article in this case and
that the complaint in tr_is respect was manifestly ill-founded .

Articl-~1 of i_:oto>.?ol N6 . 1 in rela :ion to Article 10
---------------------------------------------------------

120 . Tho Gover^_.lent first expressed the opinion that the complaint
of aljrea^h ir this respect was also manifestly ill-founded .
They expl : :.ineü that onl,v the first paragraph of -krt . 1 was
relevant . The oord "arcitrary" did nct appear in the terms of
Art . 1 at all . Furthermore, it ; ; totally imnossible to
describe as as~itrary yh? seizure cf articles authorised by
a warrant issued by c: of the Peace under Section 3 (1)
of the 1 ;59 Act,, as was inf : -~_•ed by the applicant . Ir. the
Government 's :;ubmission t_.-> =.ctioa taken by the United Kingdom
authorities ,ait_-_ regard bet?_ =•: the seizure and to the subsequent
f Orfeiture were "Prcviè-d law" . Section 3 1 (1) of th e
1959 Act prc~•rides for the sei_~:~e and the 1964 Act provides for
the crfei+ura 2ollcwin~ a c . i tion under Section 2 of the
1959 Act . _-_ saizurc ; ther of the SchoolbooK could not
be describec : S ' wn a4r .c'",-e device without adequat e~
legal cont=o=~' ; =_s cla'_,-.:e d by t'2 applicant .

'_2î. The Gov:rrment t_,ea -.urned to the"words " :.:nd b y the
~;eneral prir_ci les c- i-.terr.ationa.l law'! . I" t:^i :; connection
they cited a passage of the d,--- :ision in application No . 511/59
(Yearbook 3 .. p . 422) where the ^om.mission held that measures
taker_ by a St .-.te with respect rc: i;'•,e: property cf its own
nationals ,•e_e not subject to thc:- .r general principles of
internaa.ion=_l lawin t}: absence of a partic ::.]. er treat~ clause
specifi.call-, providin=, and that the High. Cont~~•acting
Parties hs.c. -io inte: : 'ion of extending the application of
these princ'plr-~ .: tc the case of' the tz_iting of the "_)ronerty of
nationals .

122- In the sub :nissi .•n_ u _ the rescendent Govern^r .r'- t'ne
United Kingdom as a Hi .~ :i ^ontractin,; lr had ma,1 :-, :.t quite
plain, when enter ; .n~ i,:ic the C^ . r i ..̂.n, that Art . i o'

./ .
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Protocol P'o . -1 was not to e-er-d to property righ ts ir_ ^es~rd
ôo its own Zl? i;~ .~::a13, cn~ th >; t i t had neti'er done a'l~itl2inz
thereafter to in3icate that i.- w s prepared to accept a chan e
in that position .

123 . The sever_,r. ent tl-_en tur-:ed to the question ti•rhet n:er tire
action takeri was ti•:-t-i'_ --- cualif icz~ia.n "exccpt in the
puclic interest" . In this c on-n eciion they relie ~ft o:n the
decision in apUlicatio?'. i:c . (Yearbook 10 , pa~e 50C )
where the CoLrission had erp_cs_-~y reccgmised the mc.rgin cf
appreciation to pe given 'c . .-e --i h Contracting Party ccnoerned
when deterni^i_2 g whctY:r__• t . . . cert^in _- :a sur- . t':'as "in the
public interést" .

124, It was r ot unr• s^r:-,c :-~ -, .n :a _. very larGe nur-~bcr of parents
with young cr: :ldrer, s^_ou_ -f _ zcome very concerned about suc h

a ÙOOK fa1=i :-,- lnt -î ~h~i" "r•11 ar^cr='s n 'a:las . IC a -emOcratic

State, th= State woul . be V_:.ilir.g in its dut .Y, -,+?~ere public
corcern o f 3_:•:;_`i ûta -- rltU.de ~ :. ~\tiressed, 1f i -,
investigate me`ter .

1L7Art . 1 ner*~itc~ d~_ri~~re.tzon o= property "ir_ tre puôlic.
Sniere3t°and in this c2se, it -•s submitted, it was 1n the pl:bli0

interest to seize the book _,en .:̀ing adjudication as it was
obscene . The -ermissicle r<_stricticns under Art . 10 could onlv

be eff•e : tive wi th thc ::i thdrnwal DT the publication from

circulation . Tr.e Government reli ed piiï:cipallÿ on paraGranh

one of Art . 1, ôut. i= tr•= Commi ssior. wished to consider this
aspoct in the cf carc.grap_' t,• ;o .. the Government re,larl .ed
that the pr_rase `,-enera.! __ . -erest" , ef .,rred to theitir_ was of
even wider- scont~ than ",oüblic ir.terast" and similarly applied
to the seizure •=.rd forïeitr._- c ~ the Schoolbook .

1^ .__ _-E reason why ~_e ii_ c' air,_er and caution procedurc' was
not usea èat nrcc•eedi : _=° u: aer Se--tlon 2 oi the i , Act were
used agalrist the :'das : _irst, because ci-i'_ld.re'[_ wer : :
concerned anc there cCnsiderable public co'Gcei'n, and.,

second-~_y, nc aossib_ . ; _ily that the appiicar.t a.ould

have consented cy .,- of diçclai~:er tc the whole DutlicGtzon

beirg destreyed . Tisclai ;, :< ; could only be carried cut with

the consent Q _` .= . . .: _. :<cn t ;.o the publicati o^ . Therefore,

the only way of V . . 3 r! "g ?.n thë ~:,resent circumstwnoes, wr:ether

the book was ocso•>_e cr not was io seize it and brind preceedings
under Sectior. 2, so 'ha+ a- competent ecv_t could

decide whetï .e"_, it .+r::z~ e'esc-:ye .

12%- The Government furth.nr sl.:bLli t ted it wou1Q have t;eï:ri

a breach cf the :'ete's p ._ c'.ut ,r if it had n ot t2ce:_ the
entlrP• sT.ocK Il! Gt JOii ::c to L;aEPln th e

article and tc su =s t_ : .wbücaticr . . Tne object wws to

bring t?ie booic beï. "_ri . either the DirECtG _

Public prOf .'ciltlon- }3a~ . :om~-- . . . ., thatt;:rP ,ë no

proceedings or ; i-the - ad_th-. had
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acquitte.d the açpliCant, the book could f_av? been UUblished
and published with tne bencfit of t^_ nubl'c- ; ;; cf thc
proceedings ir which tr? acquittal occurred . The applica_^_t's
sugi es ion that the seizure of oTily a_e',, copies of the book
was necessary for evidential purposes iyPncres the pro-rision
of Art . 1 0 (2) that it nlay be necessary to telce steps for the
protection of morals .

Articies 1 7 and 18

iZ.j, The Government submitted thc.t Y_c _ssue a-_ose under these
Articles which 13 3Qû'_tiona2 to tho_-, un3er Art, 10
ar_d Art . 1 of Protocol No . 1 .

lzj . Cxmanting or_ tè ï applicc : :; c' s
relc•vant because the p=osecuticn. of
the principle prohibi U r:g previcus
or political motives behind it, the
the ouestior_ o f previous restraints
and that the applicant had produced
ulterior motives of tr__ ruthori ties
evidence snowed that =~ Court was
section of the booic or.^se~ and the
been withdrawn or re•: ised there was
revised editior_ of t e book .

Conclusion

- ._~_t Art . 18 i s
t?: Sc::i:olbook violated

restr~:ir_ts and had social
Gc-ernment sta.ted that
was irreles ::nt tc Art . 18
no evidence of the
Cn the c cr_trary, , the

only concerned aith the
offending passages having
no need to prosecutc the

13 0 . The Gc.vernment concluded by requesting the Commissicr
to reject the application on the grcunds the.y no violation
of the Convention or Protc :ol ido . 1 was disclosed .

1~;, . CJnCer:1='P_g the apt;llcant's state~~erts of _~~ascs, t^=
ovc ~onment noted that claims for compensation -•aere 2.ct

within the jurisdiction of the Commission .

./ .



=4 . 2?_~;IO=r OF T-~ï CG ûTI8S10ri

132 . The quest.ions ,._ ich have to 'tDe e.ec-dec. ir. this case
concerr_ thc existeLce er non-exi ste-ce oï a'Jreac'_a of 10
of the Conve=ion, c_' Art . 1. of P3:otocol ivo . î in relation to
the allegations ur_de- A_•t . 10 and, furthermore, the issues
under Arte . l] arc:: 1C cf the Cor_-, ention t•rhi ch the Commission
has raised e :: cfficio .

133 . The Co_r _c . ion considers t :at tl_e ~e.c_al point a t
issue -el, .t :'s ',c the alicged breach of Art . 10 . of the Convention
a°_d it will _aerefc•re deal ;•rith this issue _°irst, ït wil l
then c.onsiC_e_ Art . __._ l'rotocol -i-go . 1, .=rts . 17 and 18 of the
Convention `,•P1ll f1; i li:y St?t~• the CO:1C1uS10i'_3 7.'EaC:hed >

Art . 10 f ti_e Ccnvancio:

134, zrt: . 10 prc-~-ides as follows :

"~ Fverfone has the right `;o f=eedo-~ of expression .
This right shall incluü=_ freedom to hold opinions an .d
to receiJe and impart infor-mation and ideas without
interi'e_~,nce by public authority and regardless of
frontie_s . ^i_is l:rticle shall not prevant States from
requiri-_~ t__. licensing of broadcasting, television or
cir_ena err:.~_'prise:s <

2 . T•he --cercise of these ïreedoms, since it carries
i;,ith it ~,~:t=.as and res ;~or•sibilitics, . may be su'iject
to such ï^rt_lities, :.c-~ditions., restrictions or
penaltles as•a,e prese~ribed by laer and are necessary
in a deToci•atj : society ., in the interests of national
sa~•,arity, ta_ ,•i-ori al integr~ity or public safety, for
the orevention of ~:i,order or crime, for the protection
of hc.alta c:r s, for the protection of the
rer;aat-c.1 0:• o?-ot'r.ers, for preventing the
disclos::re of i . or_atic :, received in confidence, or
ior ai_ .tain;_n- •,i e authority and im_ar~-iality of th e

135 . The apr__-r_--, P,,,_ submitte :' that the authorities and
courts ir. the Jri _ , by convicting him for publishin~
the Littlc Rec : _ .: t"ne Obscene iublication s
Acts l)~~ 2.nd Lq G:! I.- , a ._ a fo-feiting his ~~ubliction,
interferec. c•:i ;h h'_s of e:•-D ression within the
Tleariln r. cf Art . 10 of L l,.S • .̀ .JZ' ,e'.' . -Va 1L a'sla'j that COuld not
be justified und e-i r,ar ,~ . c_ t__at prc-aisicn . He --aintained
that i:his int.er-erence _ ia? : :ot b ,- e :-- necess& _y in a democratic
societ y for t_r0 -`_C•tc~.iti O:'•. oi ~.Oi.'?l s of yollnÊ, people , as t^ e

.~ .
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book was not an obscene book despite tho finding in accordance
with the Obscene Publications Act whose test of obscenity was,
in any event, unsatisfaotory . Besides, the burden cf proving
the application of Art . 10 (2) was on tre restionoen u
Government .

136 . The respondent Government have replied that there had
been no breach .oï the applicant's rights under Art . 10 in the
present case . Art . 10 should be read as a whole and it was
for the applicant to sho?•r a violation of Art . 10 had •.;ccurred
having regard to the wh ole Article and not just para . (1) :
The Government pointed out that, in accordance with tha
Commission's established c4se-law, States had a discretion in
determining the limits that --lay be placed on freedom of
expression, and this discretion had in no way been exceeded in
the present case .

13 7 . As regards the relationship of -ara . ( 2) to para< (1) of
Art . 10, it is clea.rly that of an exception to the general
rule . The general rvle is the protection of the _°reedom ; the
exception is its rastriction . The restriction = interpreted
in the light of the general rule - may r.; , t be applied in a
sense that the expression or the c',issemi.iation o_ an opinion
in a particular matter is completely suppresse3. I.ri other
words, an expression of an opinion or• i .s ûissemination may
only be restricted insofar as it is nec ,~ esary for preserving
the values protected in para . (2) of ?rt . 10. The grounds
permitting such restrictions are ex.ha ustively enumerated in
Art~. 10 (2) .

138 . Accordingly, tne meth c- a. cf complaints under
Art . 10 of the Convention ::ecuire :-. the Commission first to
consider whetl-_ ar or not the_e has been, ir_ a given c3se, an
interference ?-rit`_i the ri~.7ht protected and, if so, whether or
not this interferenc e was justif ied in the light of para . (2)
of Art . 10. This uethod Is a logical consequence of the
relationship cf the two pa-e~.raphs e.s descriLed above .

139 . Having c7.arif_e3 . this, t:e Commissi on is ?.inanimously
of the opinion that the niuishment imposed on the applicant
for publishing the Litt' . 3ed Scho olbook and the seizure,
forfeiture and destrucci .n oï `lie copies of the book as a
result of his conviction c1eai:_y c.onstituted an interferer_ce
with the rights protected by Art . 10 (1) of the Convention .

140. The question therefore ar :si .nE i s whet:zer or not the
interference complained of was prescribcd by lai:• and wa s , in
the circuli2s iance3, necessary '_ï a!~.em ^i; rati .̂ socl.et~j i or any
of the criteria ensr,eratec' in i.rt . 10 (2) having re ~;ard to the
duties a. d*_•esponsibiiities wi:ich ~he ;:xerci se of the
freedom of expr essio~ und- r irt, 10 carries with it .

./ .



- 54 -

141 . In this resnect the CorL.*~ission stresses the nropo=.ition

implied in Art . 1C (2) t:at an appreciation of t--_is questzcn
must take into account t-l-le c?uties and ree-r)onsibilities incumbent
on everyone in the er:ercise of the ri ht to free : o=, 0ï

eXDreSS'_On . .=t is trUc that reierence Lo such (Ju.zies anG
responsibilities is al--nc not sufficient to justify ar_
interference +i th this rir=-_t b y the State, bat s~.ch

justi=icatiôn must be -ound in 'ui-ie .-rounds saeci_icail ., ïisted
~in para . ( 2 ) Or _ Ar,, . 10 . HJw e -~T er ; t$2 Co~'!~~:issi0=-, in asseSS=ng

these grounos ; ^'J. t also have reir=rd to L nc: particular
S1tUaLlOn 0= ;•_ .e TierSJ :_ ï:z erc'_51 ::;- -reeC :l7l of ey. -~ ression and
to the 3uties az-i3 rrono--oibilitiea which are i==-t-ent on hin
by reason of s- : a+ion. ihus, different standards mzy be
applicable tcJdifferent cateE7cries of nersons ; such as civil
servants, 301l1eTS, pJ1iceLlen ; jOl:ïnailStô, pu-:Dliahers ;
politicians, etc ., %•:h.ose duties and responsi'jilities must be
seen in relation to tneir function iü society .

142 . in the present c._:se, tA e Coiomi,--sion _s concerned with the
publisher of a booJ_ to be rea.c. by schoolchiïdren and
it is ag ainst this b 1c1L~rounè t1 iat the interfere:zce with the
exercise of t=ne right to freedom of expression must be seen .

143 . There can be n,~) qu---tioc that t'.:e irter=erence complained
of was prescriced by 1av.•, -^_ar•_e=y the =aid Oh :_cene ?ublications
Act 1959, as ameuded .

144 . Section 3 cf tlie - bscen: Pu.bl?cation s A ct 1~59 provides
for the seizure of any r-uvlica;ion in a p•zrson's possessior,
for gain :•ir.ic - n may rcact ' .'_ . ; co'__sidere~ obsce n e by the
police . -t fu?','..e_ _rc v _c:_.~ tzat tze pubïication should be
brought to cou= , _ . _ _ e rr:ine.-ion of its o 'j sce:.ity ait's.in
the mearilri of :°Ct_' . : : ._ _ c1 said Ac é, eh ab is to say , as to
whether th e e':•', r: : . )f t::, :~ -ublicat :.on is, "ii taken as a whole,
such as ten :~s i~ ?,]7C ccrrupt pe-.' so..s PL- o are lil~ely
having regard -LC ù 1- i = ._ raiL - ircuRlst2.nï:es, to re?.d, see or
hear the ma.tter : ontain..=~ _ r ..~mbodied i n it" . Ir the
publication '_.s _ourd to i~ _ ;- cene, then the publ_sàler mây be
Z]uniS h ed 2 of ïc't ) ~;ld the book may b e ''o= eited
(sectioti ~ o_ the iiJLj . i J='S'eitu?d '.10'- :;allV resul ts in t'tl e
destruc t io-:'. of t.-e ma t : rial in t he case of a bcof . Lhia s:as
the legal p_~~c aac ure ~:izi 2 __ ; . .s fclle',:e ;?. i,_ the applicar.t's case .

n- . The ~ -- .es ~i c ',jhç t : _<. ,r . e ¢~~r i .ct? ~ . : a D^ fr ,n, edo_* :̀ of e_ .° i.resslon1Y7 r _'
are nece9li_aT`i in a d'c '. .'":cerwti .c. _7C1ELS . .=,nnot be S.nsWereCl 1n
abstracto G .lL ~:V.S t ;:c^ aTi:: a '~ï c :: ~;

.v
r .._feT _ ei_Cc to the parti cu1ar~

~ n . . ~ ^-case and tc tr ~~ ~i - so n i , . u y fi wri ,c ._ t?,e C - n-rertior_
envisages, !c.e consi3ers ,r.~.t °democratic society"
in the ~ o._Se o_ i s meaiit tc refer te those
StatES . .____ . . .,_ . . _SCi~J e - . .. l c u es of th5 oÎ~-urope .

.~ .
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~ 146 . The questions which t:1en fall to be considered are the
needs or objectives of -a der.iocratic socie.-~y in relation to
freedom of expression ; for without a nction oï such needs the
limitations essential to support them cannot be evaluated .
The Commission agrees with t'_.e applicant who stated that
freedom of expression is based on the need of a democratic-

' society to promote the ir-di.*idual self--fulïilment of its
members, the attainment of -csuth, participation in decision--
making and the strikirig of a ba'_ance between stability and
chwnAe . The aim is to have a -~liralistic, o_ en ; tolerant
society .

1•L7 . Of necessity this involves a delicate balance betweer the
wishes of the individua_ ünd ;he utilitar?an "greater good o-F
the majority" . Bat demucretic societies approach the problem
from the standpoint of the importance of the individua l
and the undesirability of rsstricti-::,~ the individual's freedom .

148 . The Commission accepts, hutvever, tha.';, in striking the
balance, certain controls on t_-ic individual's f'reedom of
expression may, in appropriate circumstances, be acceptable in
order to resnect the sensibilities of others . It inotes, in
this context, that "freedom of expression is commonly subject
in a democratic society" to lav>s importing restriction s
considered "necessary to prevent seditious, libellous, blasphemous
and obscene publications" (de Becker case, Applicatio n
No . 214/56) .

149 . The Commission therefore acknowledges thc necessity of
certain restrictions on obscene publications for the
protecticn of the morals of that society, partioularly the
morals of young people and children .

150 . In this respect, the Co-_..mission considers that the Obscene
Publications Act, as such, is not in breach of Art . 10 of the
Convention . The applicant-is nevertheless entitled to raise the
question of compatibility of the Act with the Convention as he is
not simply challenging, in abstracto, its compatibility, but also
claims that he is himself a victim of the application of the Act .
Moreover, the legislation involved should be considered in this
light because, in certain cases, laws imposing general
restrictions on all forms of publication, for example, would, in
the Commission's opinion, raise serious questions under the
Convention .

151 . However, it cannot be contested that legislation preventing
the publication and dissemination of obscene publications is
necessary for the protection of morals within the meaning of
Art . 10 (2) of the Coi:vention. In fact, the legal codes of all
the member States of the Council of Europe contain legislation
restricting in one way or another the right to freedom of
expression, insofar as indecent, obscene or pornographic objects
and literature are concerned . This can be regarded as a clear/

indication



of the necessit
ra li - :-ti issuch as the Obscen e

desi .~ ned to prctect r_•:rwls .

sci:retÿ to have legislation,
Ar:i; in the United isinEdom ,

152 : Ho: é- er, the ccatib : o- tae ïegi_l~.tior• itsa~ : iy}..
the Convention does not au,cmaticwlly va•lidate its applicaticr_
iri terms of tne Con-:•ention . ihc Gvestiio~i remains ,;hether the
action tal_e_o a .n-ai :.s tt.^e ap._,1ic-_rli; and the Scir oc~lbook wa s
r.ecessary for the -ro+ectio ;-_ c= morals .

153 . In. de-,linz .vi ti'_ ï-:,c;: c,ase ; the Clo:r m ission has consistently
held that __rt 10 r . ., . o J Statîa a certain discretion in
determi7_in~' tiic r_ece ;3cb.ry -li :; i1 ta.tio 1 l8 on freedom of eapreasion

in accol •_ nce ;; it: ALr L . 1C. ( 2 i . In 1lpnli ation ?v'o . 1167/61
(Y'éarboct_ ~ , p . 2C4) ;. the Cc__ : :i .ssion fôund, without a
thorouFh stu,' ;• of the -;)ro~ l e*!s ~_i the sta~e of adirissibility ,
th a t .,rI1£Si : 1c .̂. ., 'D.i ~ aii)lv l5 5 di q not eYceed th e

govcrnmenta'_ dis^rc i n ;r_•.i 1C (2) since it s
provisions rep:ce . ; ent~ a .-r r_e •cssa y'for t1-_e protection
of morals' of you.r,_ ? ercor :=. . (S= - al ~o Arrlication
No . 7 53/c'C) . 3owev _r., - ._ ~a-e, ='_ne Commission considers
that it iras the duty to cor.tro_ ~'_e e_•.J,ent of such limitations
and to review the ax~rcise o= that 'i E cretiôn .

154 . The Cor^,=:iisslor : 's __7Lro2 , ;_: i0 this nrOble 2 . i5 that '.i; 35
imnossible o ir.:_aose -_ ."cr- sJar;:'•^r~ . of -:: rality on the
member States- bà, =î->; -re . ral :-tanda.rds prevailin g in tüe
country in guestic := nu_t bc crn_ :.d :~red -.n order to determine
whether the actio; 4~a_ : r_ccecas.r;i tc• protect the said
standards . To thi5 c_d, C ^-P_:1 ssi c°. :_ns e_tar:ined th e
deci si or_ of the dcL e<:+i•, :?rpe al the Inner i D rdon
QU2r-GeïSP551on .; ln lt2 6 :- -~ ° :'r1na .T10 -r~ of th e question of the
obsceni ty c_ t'r_e determinatio n overlaps
the Commissior'.s bet:^ the prevailing
standards o_' mcr=.lit; L. - .:= ;d xir<,,dor at the time and the
necessity oT their rate :-tio : : .

155 . The .Sçroolb :) ck c^rte.i,a}- cc : :̀ °;ained c:anters with a moral
element, . ne.rti o'~aESlti thL _ :e s 'ctïO1is on Ser. and drUgs . It is
undi snuted t_^.at i :; :r~ .s ii^ , :: :.c è_ :r -choolc:ildren from the age
of '_2 upa,ares . l :_e co:- :_ ` r. .._ ` '-~orough exa.mina+i on. of . the
book and ?iec.rd sev -_=-_ on its literary :: E•rits,
in posticu].ar ot: t' c :he';her ^ r not it :~!ould tend to
deprave and corr'c. ;;t _ ts eï_r ;' _: ader ano c•;hether or nct it
was for the Ul.iGli c- - Careful consideration to
the interests i . .̂vol ._d. the ' .c_c' - :e book as a :whole to be
obscene «nd orde::~e' it .>. ~. ei±n: e . nè .csTructio*, and penalised
the Publisüer,. :c t ar'_ . . .er_= .

15` . T_'!c: COLmissiot'. o :,2.'•?s . 28-42 ai:te, the summary
of the cour1 aar_ir : . :;r r. : - 11 _n-poi';lted several passe.?es .

ich in its op= .io .. ad corrupt schoclchildren :

1 . "'- h :r e: n'trY.- uO J r ., . ~ .lï .7cnTrac3ptiv e
l' -Cll-^ 3cÎlool ref11,-C 7

-a __ o z ; . . . , th:,~ . so_.ic friends an d

/ .
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. st~j.rt your ot•;n contraceptive shop" (p . 101 Schoolbook) .
The court commer_ts "Vlhat this must mean to a chil d
is the er_cou-ragenient o-f sexual intercourse on a
considerable scale" (p . 13 Judgment) .

The court noted that the book's attacko on
tre,ditiona'_ child/parent, child/teacher relationships
"undermine *aany of those influences which might
otherwise provide restraint, the sense of
responsibility for oneself . . ." (p . 16 Judgment )
and that "the :verriding tenor of the whole book is
completely without the respect or regard for
marriage that in our judAment are so vital if some
of the strone advice here is not to be looked upo n
in ways which will result in a tendc:nc ;- to deprave and
corrupt" (p . 1 9 Judgment) .

lindor the headir.ç "Be Yourse7f" in the book :

"Mayba ycu s_;io'ce pot or go to bed with your
boyfriend or ~;irlfriend - and don't tell your
parents or teâchers ; either because you don't
da^e to or just because you want to keep it
se -, r ;:t .

Don't ïcel ashamed or guilty about doing things
you really want to do and think are riRht just
because your parents 0r teachers might disapprovc .
., lct of these things will be more important to
you later in life than th° things that are
'approved of' . "

In the court's jud. .-ment "this passage has clearly
manifested a teudency to deprave s,nd corrupt .
Th --re is no . . mentior_ / in this section of the
book7 . ., of theille g al :ty cf smoking pot . . .
of the illegalitÿ of sexual interccurse by a
boy who 'laS att _i .,cd 14 and a irl 4iho ha L; not
yet attained 16" (pp . 19-20 Judgme_,t) .

4 . Under th~ head_ng of "Porno,ÿraphy" :

'But it io possible th a t you may ~;et some
Aood ideas from it _:.nd you may find something which
lobks interestir_0. and that you haven't trie d
before . ., "

Again the court fo.~r_d that this pase sge "is
su .7gesting to childrer that in Y or : :o graphy they
may find soLn3 zood idea :, ril :i ch they maj adoÙ t
which create - "t'r.c liteli.L•~ood 4.hat they will feel
it incumben t upon t ' I :M tu loo:_ for and nractice
such things', thé li .-Ieli~~~.ocd t:i__t a siC _-acicar:=

/•
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nUl::ber G' c:_ildrP,:? would i e2lthey" should

to onepracti .'e some : . . _orn.; of cruel'~y
-nnt':er, for se::ual g,ratification . . That
suC - cOrdL'.ct is ulle'esiraüle i s aslgn o'

corruptijn a~tc? depra'rtv To deprave aizd
corrup,t must i :z cluc?e tnc admissron or
er_couraEement`to comrit cr.im-inal offences "
~ i 21- '2 3

=t.e court concludeë therefore "that this
Lco_= or this ?sticle on sez:, or this sectior. or
c'r.a-,~ter or nupilç, +hi chever one chooses as an
art- .le, loo'_e .~ at as a whole does tend 'I o
ccprave and corrupt a signif'_%-3nt numbe- ,
si nifi_ ^'ai p'rc_ orticn, cf ü_r, c°._ldren li'_.eîv
tG read _t" .

N

157 . The do--,_ .sion is sat isfied that the interference with the
pubLc_aior: o_ t-ae book oi which the appiicant complains ~ as
necessary _ cr t'r_e p ro tection o' more;:ls c-1 young persons in a
democratic s :,cie 'y . The United Kingdom authorities acted
re E.s_nably a"~ ].L r- Gc•d faith and :ii+_:i:i t;'_e dis cretion afforded
to member C i~.tcs i.. _:rt . l,î (2) for the 5rotection of morals .
The ~%G?~Lr=3s17n, lhere=cre , f :Llids ~y ei~g,.hT votes against five

~
°.41t}? C•i?E -._8-2?lt1^n, no ViOlat 4.er: of Ar~, lr-

âlrt . 1 of =rotOco I NG . 1

C _as .e~.t conaidered the case in the light152 . Th e
cf !_rt . 1 Pr o`:c= i,io . 1,~hich provides as follows :

" - rery .latu-' :1 or -!elyal person is cntitled to
the peace-'. :.1 er_ ;• ., rmert of his nos-essions . Iio one
snall o_ 1=is posseosions except in the

i.ü : inte<est - :^3 suLWect to the condition s
fcr ='- law aY.c: b; - the -e-_eral principles

of inte ; _atic~ -: = lr.. :~: .

.: .~ ._._iç_ :)ns shall ri0t, hGr7ever, '_r__L= _

any !'1 ;-L•r --'r_'iél-.": ..___. '_'i~ . . Jf a ët .°te 'u 0 en`orce sl .:CJ2

laws --_ it '• : .~ n,;'~sar•: o cortrol the use o:'
urc,ar` .: ir. - ,"h the :aeral interest ci
to Se r .'.'.^e ~'fi .°, 1:o? ta:{ .?s oth e r contributions or
nena_ties . '

159 . Tre 1 1cc7!.nt c_ .irf:l ;ï : t?l seizure by t :7e po'_ice of
over ! , 0 .:i! Oï tre _c h- :-j olbco':, tG?ethi:r 4iit]? the ^rinter's
aa yt. riz, p_c= To _ts pu ï_icaii.n: or dis

u

_ibuiion . _._~ ._
2.rJltr`.rf cl ;'l.. 1 .` v: _G -. :. .i.inr :iS 1 OS No . 1 . CCrtrar5•'
to the j E'^_ : .F.1 r:-_°~-° _ uilo _Lri0r : '.Cs' : :: aillt° c:n  f_eedom of
ei:pression . . . .?~i l;hE Oi ~.rt . 10 . ? :e submitted tYtat

./ .



the action %:as arbitrary and in breach of the Convention as no
determination of the issue of obscenity preceded it, but merely
a few minutes consideration by a ."•:?~-istrate .:hen granting the
search and seizure warran, ~o t ;-ie nolice .

160 . On a le g al ?)oir.1 the applicant submitted that a national
could invoke the ~er.er_1 p_ir.ciples of international law,
referred to in Art . 1 oï Protocol ïdo. l, since international
hu rrian rights law, prohibitin the arbitrary taking of property,
wa E! now part of the c.3ners.l Uri?:c].Dlc^s ofinternational law .
^he applic. a _t rc:~queste.a ti i a i~om.~~ssion tc review the respondent
Governmeni' 3 discretio:: i n acting '~in the p u.blic interest° or
"the coneral intcres :° in t;_- -iight cf what i s reasonable in a
d emocratic society to ac i?i eve ,- -- ,: nt~ :aitt . c result .

161 . The respondenz Governmeiit rer,lied that the seizure was not
arbitrar;,- but effected i- ; accordane with a valid judicial
decision of a'itagistrc.te when - he warrant .,.s issued . Further,
the seizure was "in the public inte_°cst" o ,-. r?ren "the _e~eneral
interest" for the protection of morals of ycuth . However, the
Government submitted that, in accordancE> :i-ch the decision of
the Commission in application No . 511/ ±, the applicant, as a
British national, could not invoke Art . 1 of Protocol No . 1
against the United i~ingdo.~ autric ^i ti e s .

162 . The Commissicr_ has examined 'he prelirir_ary legal point
as to whether a national may invo-:e the said Art . 1 against his
State . The parties referred to applicatio :z No . 511/ 59 from
which the respondent Government concluded that a national, and
thus the applicant, ccu'_d not do so . The Commission considered in
that case, involving a tas '_evy, the condition "subject to the
general principles oï international la,r" . The g_eneral
principles of international law 71rcv:ièed that aliens shoul d
be ao-pensated for the ~:on_iscation oî their property by a State .
The Commission held that a national t;)as not so entitled and
Art . 1 Ot Protocol i c . 1wc~.zlr? not sc : . to have -~::tended such
general principles t - r.z_tionaîr, thus c.if'ordir_ ; them a right
to compensatic : :z .

163 . In the Com.mission's opinion, lst . 1 c.r rrctc•^c1 Pio . 1
requires member State :. y) rc,s ;ect the -?roperty of "every
natural or legal person" ;lithin thc :ir .iurisdiction, which o :f
necessity i r_cludes nati .cnals . l ;; deci 's other : ise ':JOuld be
to ren!tor the 4rticle m°ar.in„less . 1"sc di:~ige
essentiellement contr :: ia con_isc -_tic..-_ ^rbitrairc de la
propriété" ( see applicstion Nos . 1~: 7?/62 and 1478/62,
Yearbook 5, _n . 625-7) .

164 . In its cc,nsideratioTi of t_ e merits of the applicant's
claim reletinc to thc seizure oî the Schoclbook, the
Commissiot : has also consider-c-d the fo ei~~,r~e and destruction
of the book a^. a second :;epara+= is. u irt . 1 of
Protocol ii? . , .. .

./ .
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165 . I'irstç the seizure of tr a Séhorïo~booL clearly constituted an
interference with the applicant's ght to the peaceful enjoyment
of his property . As such it was not a deprivation of property as
the possibility existed at that time that the books could have been
returned to hin after judicial consideration of the issue of
obscer_ity . The Commission considers that such action constitute s
a prima facie interïerence with the peaceful enjoyment of possessions
within the terms of i:rt . 1 of Protocol ido . 1 . But para . (2) of the
said Article permits a :nember State "to enforce such laws as it
deems necessary to control the use of property in accordance wit h
the general ir_terest" . By intervening to urcvent the distribution
of the Schoolbook by its seizure the responder_t Governnent
controlled the use of the book pending the outcome of the criminal
proceedip-gs . It re-air_s to be decided therefore whether such
control was "in the general interest"9 it bei :L clear that the
seizure was prescribed by ; and enforced according to, the domestic
law .

166 . The forfeiture ar_d destruction of the Schoolbook, onthe
other hand, constituted a deprivation o~ property . It too was
effected in accordance with "the conditions provided for by la .+"
and therefore the Com,-nission must consider whether such deprivation
was "in the public interest" .

167 . A compasison with the right of ine :~,ber States to act in the
public or general interest as distinguishod from acts "-aecessary in
a democratic society~' ; as prescribed by Art . 10, reveals that the
discretion afforded to Sta.tes by Art . 1 cf Pr•otocol No . 1 is wider

in scope . Clearly the public or Ceneral interest encompasses
measures which would be preferable or ac .visable, and not only
essential, in a democratic society . The Comrission is of the
opinion ; however, that it•ï.as the duty to revievi the actions of
member States purportinE to be in the public or ger_eral interest,
in order to establish th<^.t they have ac:ed reasonably and in good
faith .

~
168 . In respect of the seizure, the Co_-ission notes that it was
effected only afler a warrant had been issued by a Madietrate .
Although the applicant claims that this prccedure was superficial,
lasting only a few minutcs, nevertheless, the CoL2aission accepts
that the purpose of such speedy provisicr_al reasures , .as to
prevent the distribution of the book . ihe boox had been carefully
considered by the prosecutin_~ authoriti~s -r.~d dee^ed obscene by
them and thus a successful application _-or a• arra .^_l of search anci
seizure was nade in accordance with prescribed lejal procedure .
It appears, in the Commissiori's opinior_, that the aithorities acted
reasonably and in good faith . Their .ction was .:sl1 c-ithin the
scope of the "general interest" for tLe i.rotectio_ of .morals and
the control of property shich is to be t_ :e,o'~ject of criminal
proceedings . The Commission finds that no violation of Art . 1 of
Protocol No . 1 is disclosed by the seiz .;=e oî the Sc ho oîüook .
This was the opinïon of eleven of the palticipating Tembers oî
the Commissior_ .

./ .
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169 . Concerning the forfeiture, the Commission notes that the
appeal court found the book to be obscene and the law provided
therefore for the forfeiture and destruction oï the book .
Having accepted that the repression of the SchoOlbook ':,as
necessary in ~_ :,c.ordance ith Art . 10 (2) for tre reasons already
given, the Cona::ission eoually accepts t' -i-.F stron measures were
necessary to ensure finally that it wou .-!d not be distributed .
The measures adopted, namely the forfeiture and destruction, were
reasor_able and taken in good faith in the °public interest" .
The Commissior_ concludes therefore that there was, in the
circumstances, no violation of Art . 1 cf Protocol No . 1 . This
conclusion was reached by ~ vote of nine against fou r
with one absterition .

Article 1 '

170 . The n=ti«:s have not submitted arguments under thi s
Article and, therefcre, the Commission considers,unanimously,
that, as no substantial issues c.rise which are additional to
those already rai sed under Art . lt) and :;rt . 1 of Protocol Tlo . 1,
further di,scussior_ under Art . 17 is unnecessary .This conclusion
was rearr,ed by_twelJe of the participating members, with two
abstentions .

Article 18
1î1 . AH .--IS-provides as follows :

"The restrictions permitted under this Conventi•en to
the said ri iz-hts and freedoms sh,:'_1 not be applied for
any purpose other than those for which they have been
prescribed . "

172 . The applicant submitted that the prcceedings a~fainst !liD
were brcught, not for the protection of ;_orals, but for ulterior
reascns, because cf a desire to impose upor socicty as a .4hole
unifora: ^tandards of nersonal conduct, to resist the development
in schools of modt3r: : E+dlicati^ric' ;.l technique .~ and I_.tti tudes and to
reassert authoritarian atLtitudeo in schools and in sc-ciety .

173 . The respondent Government denied this and claimed that the
applicant had not adduced evidence to this effect .

174 . The Commission has already concluded that the inter_erence
with the right to _recdomi of eynression in the present caso was
justified, in accor9ance with the terms of Art . l'_. (2) of the
Convention .

17 5 . Purthermore, an examination of the case aî it has been
submitted dces not disclose •..ny evidence which mi:,ht su, ;=est
that the authorities and. cour --Is in the United Kingdom in
takin.7 the actiou ^--17plaircd o .f• against the publication and
distr'.buti on of the JC: ~ioel boolt , .ia7e ir_ any %"ay been F?uided by
motives other than . .,se âesc :cibi;d in .1rt . 10 (2) .

~ .
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The Comission concludes, therofore, that no breach of
Art . 18 of the Convention hos been e>,ta,blished in the present
case . ?'he corolnsion r;an .u:ani:,ions .

CCIQCIU S I CV

176 .. An e_ mination _f the nresent . cas : __cn disclosed that
there has been no T-iolaticn of the rithtz: :-:,_ freedons
guaranteed in the Ccnve _tion and in pa'rtic•tlk those set out
in Aticles 10 and 18 of the Con-rention md Art . 1 of
Protocol No . is Art . 17 of t:ne Convention bein of no
anplice,tion .

Secretary to the Commi :- ion

i ficlU ^A . B . ri1Y )

Acti__,>. Presiden.t of the Co=i .-sio n

C .IIJ
lI)/21U,
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Additional opinion oz "'.Y-ltér- -------- ----
Busuttil, and Daver

0

lVe are prepared
forming the majority
actior- of' the ' .-, .ited
necessary measure ta
interest of national
framework of Art . 10

to go further than our collc aZu.es
in this case a.nd assert that the
Kingdcm wuthorities was justifiec2 as a
cen in a democratic society in the
security or public sa-et-; :rithin the
(2) .

The ÿittle Red Schoolbook, although it contains a
section of sorle 2 : rages or sex, is not a book about sex as
such . It is a book which is, in es<,c .1c , subversive,
tending as it does to inNtil into yc::nn children ar- ar_ti-
authoritari :-.n attitude not merely ~ainst Darent and teacher
but also a.-'t the •3stabiished instit~aticns of the State .«~-~~~~

- Thé book's point of departurc is the bold announcement
that "all grown-ups are paper ti~;ars" (p . 9) . Child readers
are then enjoined not to feel ashamed or rruilty about doing
things they really want to do and think are right because
their parents and teachers might di=approve ; they are assured
that t:.e things they want to do will be mcre important t o
them later in life than the th_irgs that are "approved of" (p .77) .
They are told that "teachers are r;oas on leads" and have n o
say ir_ the running of their schocl Zp . 42) . They are
encouraged to "act" against the schocl authorities by way of
organized demonstrations and stri'--_es (pp . 50--î 2) . Ar-d fcr
good measure, they are advised to demand consraceptive
machines in every school and urEed to install one themselves
should the school autherities refuse to `r.stall one officially
(p . 101) .

The real message of the
sectioti on "S•^hool and Socie
are told that eac?, school `is
outmoded ru1_~, whic!^ are out
society . In the qur:-• ::undin.-
school, c'-i=-nge coas slos ;l ;- .
arFv~e•

book, how'ever.~, i s contained in the
ty" ( pp . 2 :`?-= i ne ) . The childre n

a small s•'+ci"- ':y governed by
of step -. ith the si,rroundir.g
socicty chan4~-c comc•~ ;. rapidly; at

^ '_ . -n comes the Hinching

"Many people t•iill tell you that chan es are on the way
and you only have to wait . But if you just wait you'l l
have to wait for ever . . . Sometimes you have to fight against
people who don't have niuch power, people who are afraid of
change and afraid of havinî to make ar- effort themselves .
This won't last long . In the long run teachers and pupils
are on the same side in the strugEle a-rainst the forces
which control their lives . . .

You can't separate school from society . You have to change
one to be able to improve the cther . But don't let this put
you off : . .

/•
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Every little thing you charZe in school may have
results in society . Everÿ little thing you chandé in
society may have consequences in school . . .

Work for change always starts with you . The
struggle is carried on by mar_y different people i n
many different .plac es - but it's the same strug-~Ie . . . "

Against the backcloth of this brief description of thc
book's contents, we are of the opiniôn that the ideas propagated
in the book constitute the first staçe in a revolutionary process
which purports to beg_i^ at school and ultimately engulfs the wnole
of society . .

We conçlude, tYiérefore, that there has been no violation
of Art . 10, the a~ithorities' interference with the booL bein .,7
justified as necessary in a democratic society for th e
protection of morals ar_d also in the interest of national se--urity
or public safety, vrithin the ambit of para5raph 2 of that Article .

/•
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SeLqra t e onin ion of PIr _ Polak

I concur with the decision of the Commission that there has
been no violation of the Convention in this case but I should like
to set out tre reasoning that to my mind is decisive in this case .

The tas:, of the Cor.nnission is to examine and state its opinion
about complaints that a State has committed one or more acts which
amount to a violation of the. Convention . Therefore, we have to
focus our attention or. the acts of the State. authorities about
~•;hich the applicant complains, namely the Court case and no t
the Schoolbook, per se .

All members of the Com.mission consider that the Obscene
Publications Acts shou ld be deemed necessary in a democratic
society for the protection of morals . In view of the very broad
and vague text of the nrchibitions contained in this legislation, I
have some hesitations about this conclusion . However, looking at
the similar legislatio :n existing in the member States of the
Couricil of Europe in 1971, I have to accept it .

This being so, one also has to acknowledge that the English
judiciary has a duty to apply and enforce the national law
including the Obscene Publications Acts . In my opinion, this
means that if the judçcs whon applyin~., the law act in a responsible
and reasonable way their judgment must not only be deemed to be in
accordance with the la :+ .but also to be necessary in a democratic
society .

In the present case, the Inner London Quarter Sessions Court
acting as an appeal court, heard several expert witnesses . It
made a careful and detailed examination of the contents of the
Little Red Schoolbook :;ith emphasis on the fact that it was
intended for schoolcrildren from the aŸe of 12 upwards . The
Court came to the reasoned decision that the book is obscene
within the meanin; of the Obscene Publications Acts .

The reasocing of the Co•art, as always in such cases, does
not convince everyone, but ne•rertheless is as objective as
possible, pertinent anc certainly falls within the field of public
morals .

Under these circumstances I conclude that the Court's
decision to convic.t the applicar_t and destroy the book was
necessary in a democratic society for the protection of morals .
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Dissenting opin ion o î MM . ;-7c:ett and Triantafyllide s

1 . In our opinion, the prosecution of the editor of the
Little Red Schoolbo ok was a breaài of Art . 10 (1) of the
Convention, not justified under Art . 10 (2) or any other
provision of the Convention ; and the seizure and destructio n
of copies of the book were both conseauently breaches of Art . 1
of Protocol Ido . 1, no justification béint found for them in
the qualifications in that Article .

2 . In stating our reasonswe shall describe briéfly the contents
of the book, and then say howwc think the Convention provisions
apply .

3 . The book is directed essentially to activities and conduct
in school, but it has sections devoted specifically to sex and
the use of drugs .

Since the prosecution e;as brou~;ht under the Obscene
Publications Acts 1959 and 1964, with their criterion of what
tends to deprave or corrupt, it can be assumed that these two
sections were important, if not the principal, targets of the
nrosecution .We will take them first .

4 . The section on sex, in its own words, "says nothing about
love and very little about feelings" ( p . 84) but includes them
in describing what may motivate se;cual activities . The section
offers "practical information" and factually it contains what
any concerr_ed parent would want child.ren to know ; and indeed
a number of useful warninZ s . There are however passages that
must fairly be said to raise questions . So it may be asked
whether : "Judge for yourself from •.jour experience" ( p . 95) ;
"They should talk about it and tell each other what they really
enjoy" ( p . 97) ; "But it's ouite possible that you may get some
good ideas from it L"porn"% and you may find somethi n~ which
looks interestir~ and that you haven't tried before" ( p . 105),
do not invite, and weaken tiie control of, sexual activities .
Again on contraceptives, on which t l,ere is some sensible advice,
the passag es : " There ou;ht to be one or several contraceptive
machines in every school . If youi- school refuses to install
one, get together some friends and start your own contraceptive
shop" seems rather daring . But these passages are, in a way
characteristic of some of the muddled thinking in the book,
matched by statements which contradict or nullify them . So
the sentence.bef ore that quoted above on "porn" reads :
"Anybody who mistekes it for reality will be greatly disappointed 5 '
(p . 105) . AE- ain the young managers of the school "shop" for
contraceptives are war ::~ed aboüt the items they sell : "But do
remember, they must be electronically tested . Some are o f
very poor quality and hence not safe" ( pp. 101-102) . Finally,
there is the general dask we.rnin -,7 that : "Someone seekin~
security rarely finds it ;:ith someone who only wants sexual
satisfaction . Someone -:h o i eels under pressure to have a

./ .
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sexual relationship may not find sexual satisfaction" ( p . 95) .
Taking these passages as a•;hole - and particularly the absurd
idea that a contraceptive "shop" could be run in school either
as efficiently as indicated or without intervention by the .
school management -we do not believe that they would seriously
influence teenagers to more sex or to less . On balance, as
parents :':ho havc _1ac children i:' school over a le ._- - pe-rio6

anj seen some of t'_ i e cha,l~in; patterns of beh^vio~~s, t• e
oe ieve that the section on sex could hopefully be o -f some help
rather than damaging .

5 . The section on the use of drugs and alcohol is, in our
opinion, sensible and practical . Y,'b find nothing in it to
justify its suppressiori .

0
.

6 . What is perhaps the real base of opposition to the book
is that it is said to be subversive of parental and school
discipline and authority ; and this description is directed
particularly at those sections which are devoted to conduct
and activities in school .

We r.ave identified a number of passages which can fairl y
be said to encourage challenees to or defiance of the authority
of teachers, and perhaps, indirectly, of parents, though i t
is curious how little parents are mentioned in the book .
For example :-

Page 13 "Whatever teachers and politicians may say, the ai-n
of the education system in Britain is not to give you the best
possible opportunity of developing your own talents" .

Page 15 Concerning teachers who do not explain to pupils why
they must learn certain things :- "These teachers are wrorg .
They should explain . If something's worth learning, they
should tell you why . If it's not, but they have no choice,
they should tell you honectly" .

PaEe 24 Concerning dull lessons : "But if you really can't
persuade the teacher to make his teaching less boring, then
you always have possibilities of escape" .

Pages 44 - 50 deal with how to have influence in school .

Pate 80 concerns the expectations teachers have of their pupils .

Pages 88 __ 90 criticise certain out of school activities .

Page 159 comments on marks .

Page 176 "The school's regulations on uniform are usually part
of the form of consent . Even if parents don't really want
their children to wear uniform, they have to sign /'Ehe form7 -
or find another school . It's a form of blackmail ."

./ .
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Finally, pages 205_ 207 deal with careers and- effectinç
a change in society .

However, there are also a number of passa.Tes which counter
or qualify the sabversive passages .

For example, the recommendation of a "demo" on p . 52 b y
means vahich are unouestionably defiant of the scliool management
and in themselves unacceptable, is arrived at only on the basis
that a number of sue,~estions for cooperation with teachers, to
solve difficulties and comulaints, ;av.e been tried without
success .

Further examples :

Pag e 17 "you yourself kr_ot.l best when you are bored . Or when
you feel you're never allo!•ed to say anythirti . Tell the
teacher . He wants you to learn . . -dost teachers also wart you
to enjoy lessons . Because then thev enjoy them more too .
Talk to your teacher and see if you can't persuade him to make
his teaching more interesting• . "

Pag e 24 Concerning teachers who want to let pupils try
something new - "If you're lucky enouLh to have a teacloer
like this, it's a tirood .idea to think of the difficulties he
has and give him your support . In return you'll enjoy workinE
with him" .

Pagr e 26 Concerning a new teacher - "It's best to give them a
chance . . . Never muck about iinless you're absolutely certain
that the teacher is an incurâbld .bore and yoi.i've tried every
way of persuading him to char_çe . But remember - eve-e if a
teacher is a bore, muckinZ-- abou-t won't actually solve the
problem" .

Page 58 "A bad relationship often develops between teachers
and pupils because they don't know enou.~h about one another .
lf you feel that a teacher is treating you badly because he
doesn't know enough about vou, don't feel afraid of telling
him more about yourself, who vou are and what you want to do . ;'

Pa.ee 5 ~ Concerning disagreements in school to be dealt • .,ith,
for example, by a school council - "Perhaps all the sug.gestions
made by the school council zre either rejected by the
authorities or acceDted but not acted on . ReDeat the
suggestio :zs, several times, and insist on action . Use all
available channels" .

Pag e 55 Concerning conlplaints aEainst a teacher -"0 :-ce
you've collected evidence for, say, a month, first show a
copy of it to the teacher ar.d talk to him about it . Ilost
teachers would prefer to keep this sort of thing within the
class, so maybe yoa can settle it by talkinr. to the

teacher concerned ."
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Pages 56-57 suggest other ways of dealing with complaints such
as discussions with the headmaster or the school authorities .

Page 71 "Do remember that teachers may make mistakes without
realising it themselves . Always try talking to them about it
first . It's not necessary to complain every time . It's best
if you can avoid havinL to complain . "

Pages 9 0-.22 make constructive proposals for certain out-of-school
activities which pupils could organise for themselves .

Page 160 "Ask your teacher to telï you where your strength lies
and where your weaknesses are, what you've learnt properly and
what you still have to learn. And work_ out for yourself the
most important thing : what really interests you and what doesn't
interest you . "

Page 162 Concerning the value of marks and as an alternative,
for a teacher with a "sensible attitude" to marks, a pupil could
ask for "constructive comments on each piece of work, or a
proper written evaluation of your term's work . And ask them to
talk to your parents . Because it is often parents who are most
firmly convinced that marlcs tell you everything" .

Finally, pages 184-185 suggest how pupils can obtain
information for themselves about opportunities for careers or
further education .

7 . It is plain that the book has Maoist inspiration . "Stage
One" as the publisher, qrown-ups as "paper tigers", "democracy
from below", "clashes of interest", "solidarity and struggle"
are all too familiar . But it is not the ideals, aims or
intentioris of the publisher that are in issue under Art . 10 .
The issue is whether the actual effects of the book as it
stands on teenagers could be such as to justif,y its suppression
under one or more of the clauses in Art . 10 T .

8 . Here one of two assumptions has to be made : either that
teenagers will read the book with some care and attention, in
which case it must be talcen as a whole and not assessed by
reference to partiçular statements taken from it often out of
context ; or, and more probably, tha'. much of it is unlilcely
to be found either practical or appealing by the majority of
teenaiers, with the exception, perhaps of the sections o n
sex and drugs .

9 . On the first assumption and with the added assumption that
the sections on sex and druCs would in a.nÿ case catch
attention, without which the prosecutior, would be gro undless,
it has to be asked whether the prosecution of the publisher was
necessary under Art . 10 (2) ; for it cannot be contested that it
was an infringement of his ?'reedoR, to i-mpart information and
ideas under Art . 10 (1) . Four possible Srounds present
themselves : the '_nterests of national security, the prevention
of crime, the protectiozi of heal tY. and morals, and the
protection of the rights of others .
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10 . Thefirst ground must be rejected since, apart ïrom the
difficulty of seeing how this book could possibly threaten the
national security of the United Kin.gdon, the Obscene Pt, .blicatior_s

Acts are nbt directéd to national security, and if the statute was
being used to prosecüte the publisher, not for an obscene

nublication ; but really to curb sedition and the subversion of
national security, then the nrosecution would be a plain breac h

of Art . 18 . Ir_ any case, the United Kingdom does not invoke
national security as justification for the actions taken .

11 . For the reasons we ha-re already aiven, we do not think that

the book is a: danger to health or morals, so as to call for its

suppression . As to health, the information o-T drugs, venereal
disease and abortion is factual and apt . As to morals, which,
whatever may bé its .precise meaning in Art . 10(2), *nust cover

sex conduct and possibly cer-uc.in behaviour in school,we would

add two remarks to wrat we have said above :-

(i) the book cannot -be _airly described as pornographic
as that tern: is jenerally understood ;

(ii) as the affidavit. of Sir Robert Mark put in

evidence to the Court of Appeal in Iingland and rTade
available to the Conmissior shows, and as is obvious
to any United Kingdom resident there iLY for
various reasons, a measure of ~olerance in the
United Kir_Fdom o= ~jublicity for sex, including
homosexual activities, even when it is pornographic .
It is the :1 imposs'_ble to maintain that it is
neces sary under Art . 10(2) to nrosecute a book,
which is notpornogr2.D :7ic and is a serious, even if,

in the minds of some, T.isguided, attempt to inform,
when there is a public display of publicatioils and
films that remain free from prosecution thou?h they
are manüest corcmercialisation of sex .

12 . As regards preventioT'. Gï crime ; which ilight come within
the reach of what depraves or corrupts under the Obscene
Publicâtions Acts, there is in the book much cautioning on the
use of drugs, alcohol and contraceptives, and it cannot be
seriously said. to incite to ^rimc in these uses . As regards the
legal age of consent tosexusl i^tercourse, the ramily Planning
Service of the Departmcr.t of "=ealti_ and Social Security, has
recognised the right o ' a dector to a-^escribe contrace-3tives for
those under 16 ; and what this boo_~_ is endeavourin~ to do is to
o.°~fer, by 4iay of i.lforC~?auio :1 and ?uida`lce, similar DTotection in
a country where there are, as a matter oî brute fact, unwanted
pregnanc.ies for eleven year oids and upward .

13 . The rights of others, -L._-nely, the right of teachers and
parents to a reasonable r~easure oï respect and to support îor a
proper exercise of t'.leir authority, canLnot be invok_ed in
respect o_the prosecuticn, since thc protection o` these

~•
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particular rights cannot be derived from the Obscene
Publications Acts . 5owever, the protection of these rights
might be invoked as 'oeing in "the public interest" to justify
the destruction of ;he books . But for the reasons wè have
Aiven wedo not think that these rights are imperilled by the
book ; indeed, there is some evidence that some of the
principles of teacher-pupil relationships set out in the
.book are not or_ly aDproved by many teachers, but actually
practised in some teacher-training colleges and schools .
Further, there ip i1o indication that the seizure was carried
out "in conditioas prescribed by law" serving this particular
publ-ic interest .

14 . Firially, W.etake into account the fact that this book has
been published :n at least six European countries, tha t
the Director of Public Prosecutions saw no reason to prosecute
a second edition, with only minimal deletions -and of
substantially none of the so-called "anti-authoritarian"
passages-_ and that no less than 14,000 copies of the book
were overlooked in the initial seizure or not covered by the
searc.-'order. - ` .-t

15 : We oo ?olud ~- t''at t :llo '.lcs a sy.lbolic prosHCuti^:i, that
3t was' ..i-ix.£r1n eme: t of the ri~-hts of the publisher under
Ar't . 10-(1), trs-^.t -_t ,Zot ':leceoc .ay under Art . 10(2), and
th,at---the- s-eizure of copies was not justified on any ground
undér Art . 1 of Protocol No . 1,nor was their later
destruction .
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Dissenting opinion of ?ÿ. . XellberZ-

Nbrgaard and Trechse l

We do not agree with the apnroacri of the Commission to
the auestions before it ir_ the présent case nor with its
conciusions .

In our opinion it is not the Commission's task to review
the appeal court-àecisioii o~ f the lnner London Quarter Session s
or the Cbscene rublications Acts, but to examine the
Little Red Schoolbook itself, solely in the light of the
Convention . The Court decision is only one of'the indications
of the moral climateprevailirL in Great Britain at the
material time .

Considering the Schoolbook
contains sections vihich raise m
the sections on sex and dru_gs .
authoritarian element . However
provide much useful inlor-ation
children .

itself, it is clear that it
oral questions, particularly
The booï: also has an anti-
we find that these sections
_ich should be available t o

The anti-authoritarian nat•,;se of the book, notably in
those parts of it dealinv_ with school activities, has .caused
controversy . =t is saaidthat the bcoL enccurages children- to
disregard the traditional restrs.i_nin~ influences of parents and
teachers who hitherto have controlled the sioral development of
children .

We do not think that the book's views encourage children to
reject the role of parents and teachers in their lives . Ther e
is no evidence that it does so . iioreover, ve find that the viev:is
expressed are co .^_sis tea t•;i tr mains trea". educational philosophy,
as the Inner London Quarter Session hearin-g acknowledged .
Educatien is no longer based on rel€.tionships of authority ,
rigid discipline and fear but ~r: respect and reasonableness and
the establishment of a dialoJue be t~::een the educator and the
pupil .

As regards t:ne Convention, ,.; e a --ree •:ith the Comr~ission
that the prosecution o= the apnlicant and forfeiture of the
Schoolbook was an inte=^ference t,,ith the applicant l 's freedom o~
expression within the mear_in~r of Art . 10( 1 ) . However, we are
unable to conclude that t :_e interf er-- rce ~• as justifiable uilder
Art . 10 (2) .

In our opinion freedorr, of expres,sion is one of the most
important ri ghts ensared b y the Con-rert'_on . Any limitation of
that right must fall cïearly v_tï_ia tl e sco_ne of the
restrictions envisatied in '=t . 1 : ~ (2i .

E 5 .29
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The respondent Government submit that the suppression of
the Schoolbook was necessary for the ~rotection of health and
morals within the meaning of Art . 10 2) .

We have limited our consideration of this case to this
heading being the only ono relied on by the Government and
deeming it inappropriate to consider, ex officio, even
greater limitations ou a freedom thean is strictly necessary .

We are of the opiiiior_ that "moral", in the French text
"la morale", referred to in Art . 10 (2) relates to public
morals, meaning the public manifestation of the community's
moral standards . Art . 10 (2) therefore acknowledges the
possibility of restrictions on freedom of expression which
are necessary for the protection of such morality .

We must, therefore, consider the prevailing public
morality in the United Kingdom in 1971 . We can then apply
this community's standards ; those which are determinable and
reasonable, to the facts of the present case .

We note that in the United Kingdom in 1971, as there is
now, there was a^onsiderable auantity of, so-called "hard-core"
pornographic material, such as obscene films, sexshops, strip
clubs, pornographic objects and literature, easily available .

Children are also exposed to such material, and in
particular to programmes on television portraying pornographic,
erotic, sadistic or gratuitously violent scenes .

It has been submittad by the respondent Government that in
the face of so much obscene material it is difficult to
enforce, in each instance, the provisions of the Obscene
Publications Acts and that atteir.pts at prosecution eithe r
fail or result in lov penalties against the offenders . The
resources of the police -nrce are limited and have to be
deployed where the need is greatest within the whole network
of law enforcement LA_ffidavit of Sir Robert .rlask, Commissioner
of Police of the Metropolis in the case of Regina v . Commissioner
of Police of the :,?etropolis Ex narte Blackburn 1973 2WLR .
In this respect therefore, the respondent Government argue, the
availability of other obscene material does not reflect a low
standard of morality in the United singdom .

But we are unable to agree with this argument concerning
practical difficulties . On the contrary, we consider the
failure to prosecute, because of the lack of resources of the
police force, indicates that the public is not offended by
such obscene material and does not wish to be protected in
this vray, otherwise the police would be pressured by public
opinion to tale action . Further the failure of prosecutions,
or the minimal penalties imposed, reflects the public's laclc

%•
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of concern, or their acceptance and tolerance of such material .
Sir Robert i7lark . himself s ;ated in the said affidavit that "The
comparative absence of public compla-int and the penaltie s
imposed by the Courts sug-gest that pornography causes less
public unease than most other b-_eaches of the law" (ibid . .p . 6) .

VIe conclude therefore tnat the star_dards of morality in th e
United Kingdom in 197 1, as they are today, were flexible . The
British public tolerates a great deal of material which is
clearly obscene .

We have already expressed our cpinion about the contents
of the Little Red Schoolbook . In comparison with other
allegedly obscene material we find the Schoolbook "tame", even
tak_ing into account that its proposed readers are teenagers .
We note that much of the evidence submitted to the Inner London
Quarter Sessions hearing demonstrated that the book o,as`a useful
basis for discussion, albeit ccntToversial .

We fail to see, theref ore, how the moral standards
prevailing in the United Kingdom at that time required
protection from this book . It would attach too much importance
to it to declare that it was necessary in a democratic society to
suppress it .

If this book had posed the threat which is claimed, it is
difficult to understand the failure by the Director of Public
Prosecutions to prosecute the revised edition of it . Th e
re:,ised edition contained orily Tir_or amendments (in only 18 lines)
to those passages criticised by the Courts . The other
alterations were made as a result of cor.,ments and suggestions
from readers . The views expressed and the approach of the
authors rema-ined thc same .

There is yet another example of inconsistency reflected
in the Governnent's attitude to the sexual relationships of
teenagers . The acknowled~erzent oï suc' relationships in the
Schoolbook .was considereO. by the Cot-rts to be implici t
encouragem2nt for teenagers to ha•re sexual intercourse,
particularly by the book'sfailure to stress the legal age s
of consent . However, a oimilar ac'_rnowledgesent is contained in
an official Government docume . .t, a Health SerriceCircular from
the Department of Health and Social Security to the Re~ional
Health Authorities on thc "Fz,r i1 y Planning Services " . In this
circular the Department advises doctors that prescribing
contraceptives for çirls unde-r 16, the le~D'al ace .of consent,
would not necessarily be iile ;a,l : "It is for the doctor to
decide whether to provide contraceptivc advice and treatment,
and the Department /ôf Health ar.d Social Security% is advised
that if he does so for a ~irl ~andcr thc a~e of 16, he is not
acting unlawfully provided he acts i -- Jood faith in protectinc
the girl against the potentially ha-~:1ful effects of
intercourse" (p . 6 Healtn Service Circi~lar " Fari ily Plar_niil2
Sarvices ") .

./ .
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Having regard to the standerds of morality prevailing in
the United Kingdom at the relevant time, the Gôvernment policy
in relation to those star_dards, the contents of the Scho olbook
itself and the measures taken against it and the 2.pplicânt, wë
conclude that the interference complained of was not necessary in
a democratic society for the nrotection of morals within the
meaning of Art . 10 (2) . We therefore find a breach of Art . 1 0
of the Convention .

We havenext considered ;he case in the light of Art . 1 of
Protocol No . 1 .

In respect of the seizure of the Schoolbook , we note that
it was only effected after a warrant had been issued by a
rïagistrate in accordance with prescribed law . Although the
applicant submitted that this procédure lasted only a few
minutes, nevertheless, we accept that it is "in the general
interest" to have opeedy provisional measures for the control of
property which is being considered as the potential object of a
criminal prosecution . The action was not irrevocable . The
possibility existed that the book may have been returned to the
applicant in the not too distant future, in which case the
applicant would not have bee : unduly prejudiced . In our
opinion, the seizure was reasonable ar_d effected in oood faith
for the purposes of criminal proceedings and as such did not
constitute a violation of Art . 1 of Protocoi No . 1 .

However, the same may not be said of the forfeiture ar_ d

1p destruction of the Schooibook . We have already concluded that the
repression of the book was not necessary for the protection of
morals . Similarly, therefore, the total destruction of th e
book cannot be said .to be nacessary for the protection of morals
nor in the public or general interest for the protection of
morals within the meaning of Art . 1 of Protocol No . 1 .

We find that the forfeiture and destruction of the book
was unreasonable and in violation of Art . 1 of Protocol No . 1 .(1 )

1 Nir . Trechsel does not share this oninion as he considered
a finding of a violation of' Art . 10 sufficed, the Art . 1
issue arising from the same circumstances .
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Dissenting opinion of :-ir . Ermacora ( 1 )

I am in general agreeyaent with the dissenting opinion of
Mr . Fawcett ar_d Mr . Triar_tafyllides although I have the
following further observations to make .

ConcerninE the =ittlc Red Schoolbook itself, the minority
conclusion seems to Ee to be correct as is shown by the fact that
the Schoolbo o'_, has been published in its second edition with only
small amendmerts and uithout any interference by the authorities .
The following passages should be mentioned :

OriEinal Editio n

L l0l Contraceptive
machines in schools .
If the school re?used
to instal dispensinC
machines, children
should start own shop .
Contraceptives bought
wholesale are cheaper .

pl?. 73-77 "Pupils'' ;
"Do you kno .v" ,
"Remember" " 3 e
yourself" .

p .13 Education .
Criticism of
unimaginative people
who control educatior_
and their formof
control .

Substantially t:e
savme . Sli.~ht
change of emphasis
in book, mentions
emotior_s involved .

px .' 3_-77
Identical
passa- es .

P\To alternc.tive Identi cal
v .ieu esr.ressed ; inimical nassav~es . No
opinion for a supposed otn.erviews
referer_ce book . exoresso'. .

./ .

(1 ) T,Z . Erm2.cora here c .mressec a disse :,,tint opinion i n
accordance 4iitù Jule 52(3) ef the Co .-n1-:issi0il's Rules
of Procedvse (see _ootrote on na~e 3,.bove )

Court's comments on
lst Editio n

pp . . 12 _1A Subversive
su.-g estion .

Revised L•'ditio n

Passace omitted .
~_ l01~ A revised
pass^,,,e on the
general availabil-
ity of contra-
ceptives .

Q;16 . Marria.;;e is
largely iEnored
throuîhout Schoolbool:

These passa4ges
" %re subversive aot
only`to the authority
but to the influence
of the trust between
child=^en and teachers"
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Original Edicion Court's comments on
lst Edition

Revised Edition

P . 77 "Be yourself" .
7a-ssage advising
children not to feel
guilty about certain
activities, e .g .
smoking pot or having
sexual relations .

pp . l9 _20 Passage tends
to déprâ,ve and corrupt .
No reference t o
illegality of smoking
pot or having sex with
2girls under 16 yrs : of
age in this passage .

r_97 Under sectidn on .n 21 Passaÿe tends to
t'=Se~x" sub-headino deprave and corrupt
"Intercourse and because no injunction
petting" . to restraint in thes e

activities or of the
unwiseness of them .

p .77 Identical
passages .
p . 95 . Illegality
of sex with girls
under 16 and boys
under 14 .
p .138in lst and
revised editions
- smoking pot is
illegal

p .98 Substantial-
ly the sa_*ne .
One sentence
concerning oral
sex had been
omitted and the
paragraphs re-
arranged sliLhtly .

pp .103-105 "Pornography" pp .21-22 Passage tend s
last paragraph to deprave and corrupt
states pornography because gives the
may give one some children the idea t o
good ideas . Mention seek out pornographi c
that some pornographic books and put example s
books show pictures shown therein int o
of intercourse with practice . With
animals or people paragraph that
hurting one another pornotiraphy a ~Too d
in various ways . idea, children may b e

inCited to criminal
offences of hurting
each other for sexual
gratification .

Omitte d

pp .105-107 "Homo- p .25 . No mention in
sexuality" this section that boy s

who have such
experiences grow out
of it and have normal
sexual relations
includinE marriage .

p .106 "Many
people go throu.-h
a temporary
homosexual phase
at some stag e
in their life
usually when
they are young" .

./ .
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A further question is vhether the domestic authorities were
obliged under the law to apply such L.reat restrictions to the
Schoolbook . Certainly Section 1 of the Obscene Publications
Act 1959 leaves to the domestic courts a wide ma=in of
interpretatior in the application of the law and, in my view
such restrictior_ eas disproportionate to the provisions o f
Art . 10 . However, the la :' itself seer.2s not to be cor,trary to
Art . 10 para . 2 of the Convention because it seems to ccrrespond
to the European legislative standard in this respect .

The question whether restrictions of the freedo?n of
expression are necessary in a de:nocratic society cannot ,-,e
answered in abstracto but must be answered by reference tothe
"democratic society" which t'.ze Convention has in mind . The
Rapporteur considers that "democratic society" in the sense of
the Convention is meant to refer to those States which are meLber
States of the Council of Euroti_e . The eaistence ir_ the United
KinEdom of the le :islation in questior_ is thus not contrexy to
the needs of a democratic society if it can be shown that the
majority of other members of the Convent.ion also have introduced
legislation . i~ny giver_ European standard regardin,g restrictio_ns
to be placed on pornography and obscenity depends on the stag e
of comparative leçrislation in European States on the fiel .d in
question . A survey of that leZislation shows the following:
results :-

Austria since 1950 has a la . makin- publication,
distribution etc . of "obscene" (unzüchti_ge) matter a
criminal offence . (Bundesn.esetz vom 31 .3 .1950 über die
Bekàrnpfun& unzvchti :e Veroffentlichungen und den Schutz
der Jugend -egen sittliche Gefàhrdunr . )

Bel gium protects the "bonnes moeurs" against "obscénités"
in Arts . 383 to 386 of the Crimir_al Code as amende d
or supplemented by various la v s (e .g . Laws oî 29 .1 .1905,
15 .5 .10,12, 14 .6 .1926, 28 .7 .1962) . .

C-,Fprus , with its Obscene Publication Law, 1963 has adopted
parts of the 1959 United. Kingdo:~ Act .

Denmark riakes in Arts . 23 A and 232 of the Criminal Code
the selling of "obscene pictures . . ." and "obscene
behaviour" criminal offences .

In France a law of 19~9 concerns the publications
"destine~és à la jeunesse" . Otherwis .e Arts . 2u5 to 29 0
deal with "l' outra~e aux bonnes moeurs cor=iis nota.-uent
par la voie de la pressc et du li~rre" .

Ir eland y ir the Censhorship of Publications Act, 19 .1 6
establishes a Cen .orship Board with power to prohibit
books whlch are "indecent or obscene" or which ad-aocate
"unnaturâl prevention of conceptio., or the nrocurement
of abortion or riiscarria„e ;l (Sec . 7 of the Act) .

~•



- 59 -

Iceland law No . 19 .1940 is directed against "obscenity
in print" .

The Penal C ode of It~ly, in Arts . 528,529 and 725,
makes provisions against publications "oscono" .
F~zrthermore, a law of 8 .2 .1949 provides for protection
against publications intended for children and
adolescents .

In Luxembour,tr legislation exists for preventing the
entry of "obscene publications from abroad" (29•12 . 3 7) .

The Penal Code of the Netherlands makes, in Section s
240 and 451 SS the distribution or exhibition of "indecent
writings or indecent pictures or any indecent object" a
criminal offence .

Norw 5-=Y, in Arts . 211 and 212 of the Penal Code, combats
actions and objects of an "obscene content" .

Also Sweden 's Press Act, 1949, azid the Penal Code, 1962,
combat "pornographic pictures" and the dissemination among
children and young people of printed mateirial which "might
have a brutalising effect or otherwise result ir. grave
danger to the moral education of the young" .

Switzerland in its Penal Code provides penalties for
'pubr licatiôns obscènes" .

Finally, Arts . 426 to 428 of the Turkish Criminal Code
provide penalties for the exhibition and distribution of
" obscene" matter .

All these laws have the common purpose of limitinj~ "obscene"
and/or "pornographic" objects and writings . Most of the m
make selling and publication of such matter a criminal offence .
The majority of .these laws ..cane into force before the Convention
was drafted, but no member State adhering to the Convention
made any reservation as to such laws .

The conclusion to be drawn must be that laws limitiiiti obscene
or pornographic objects and literature constitute restrictions
on the right to freedom of expression, which are considered
necessary in a democratic society and in the interests of the
protection of morals .

It is to be observed that the legislation of the member
States uses similarly va;^ue expressions as are used in the
United Kingdor.i Obscene Publications Act, i .e . obscene or
indecent, without givinÿ any definition of these terms .

/•
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A certain v-ariation, however, exists in the provisions
limiting "obscene" or "pornographic" publications : . Criminal
lav meas ;;.res are provided for in nearly all member States .
In some States criminal law actions are combined with
administrative measures .

Havinti said this it seems quite clear trat the Obscene
Publications Acts in the preser_t case can, ir_sofar as they
concern the prohibition of obscene publications,' be considered
to be in conformity with Art . 10 of the Convention as bein.~
restri.ctions on the exercise of the ri.-ht to freedom of
expression which are "necessary in a democratic society for the p
protection of morals" .

The question therefore was whether or not tre application
of such laws in the present case was equally in conformity with
Art . 10 of the Convention . The answer to this is given in the
conclusion contained in para. 15 of I4M. Fawcett's and
Triantafyllides' opinion .

~

I



- 61 -

Separate dissentin= opinion of Hr . Ops ,hl (1 )

The Co_~.ission by a majority is satisfied that the
interference with the publication concerned was, in the terms
of Art . 10(2), "necessary in a democratic society . . . for the
protection of . . ^orals" (or youn;; persons, above para . 157) .
I do not asree with this view, even assu*_linti that the book is
to be held not only immoral by English standards but also
"obscene" within the meaning of the Act applied . Even accepting
that the authoritiés zpplied the ynglish lae, correctly and in
good faith, they did not apply the Convention or make any
reference to it . The actions taken, and in particular the court
decisions, therefore, do not in themselves show that to seize and
destroy the book and to punisii the publisher was necessary as
required by the Convention, or within the discretion afforde d
by it .

The other dissentin- opinions Cio into details about the
contents of the boo_c and other circumstances . I sharé many of
the views e:pressed in these opinio .ls . But much of this, in my
opinion, is secondary . The main point is that freedom .of
expression under the Convention should be granted and defended
also, and in particular, when it benefits those vith whom one
disaC-rees or relates to that which one dislilces . Therefore it
is not of primary importance whether or not one regards the
book as a"~_7ood` one . '.Ihat matters is not what one thinks of
the book but whether one is satisfied that what was done was
necessary in the circumstances, for the protection of the morals
of young persons as ar,ruod before the Commission .

The way the Act has been applied, including the position
later ta_ken as re .gards the revised edition of the same book,
in my opinion refutes this argu.ment . ~Io similar action was
taken to protect the morals of younE persons against many other
and perhaps muc:-, ^or•e harmful in=luences . This to my mind .
sufficiently de*_ionstrates that the extraordinary action taken in
this case could not be re~arded as neceZsary within the meaning
of Art . 10(2) . Restrictions on the freedom of expression shoald
be accepted o'nl witï : tircat caution, or_ a strict understanding
of what is necessary ip_ a deraocratic society . This, I believe,
is in keeping witr the Co :rmnission's General attitude to the
question of such restrictions (see also np dissenting opinion in
the case of rive Sold iers a.~,,c,inst the Netherlands, Report p . 86),
which was recently confirmed, as reJards Art . 8 of the
Convention, by the Elzropean Court of Hur:~an Rights in the
Golder Case (judgment of 21 Febi~ùary 1 ;'75, Series A, Vol . 18,
pp . 20-22) .

In my opinion the action taten in this case therefore
was in breach o_ the Convention .

(1) Tir . Opsahl expresses a ser.arcte obinion in accordance with
Rule 52(3) cf the Commission's Rules o_° Procedure . (See
footnote on oatie 3 above) .
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APPiI:DIX I

Hiscory of rr~:ceedi -` s

It em

Date of intro'-i.ction of
application

Date of regi s±rati-oil

EScaminatic^ o- the
application by three
members of the ;;o .-mmissic~^
in accordarc ~
Rule 415 of the
Commissior_'s Rules of
Procedure (cld versior )

Decisior_ o f the group . ;
three to rec:uest =jrthe-r
informatic: fr(?P the
applicart

Receipt o* further
informati_r. from
applican-u

Further ,_xaminGzio:_ ^f ti . .e
case by c-~ .up o

f Decision the gro-c,p t o
givé notice to the
respondent Government
of the app„-catimn
through the President o ;
the Cor:imission aiid thr~
Secretary Gen.eral of the
Council of 7Lirc-'De a:G
invite their observ<;ions
on admissibility in
accordar.ee Rule 45(2)
of the Rules o= Proceci,_°
(old v~rsici~ )

Order of ~he Prec~ident
to this e_ .`ect

7)at e

1 - April 1 ~, '; 2

1 î April ~ î ?

~1 Jul-r

_ -' 14, .: r 1 9? L'

1 February

I

19N

ot e

8
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Iter:, Date Note

Notification of appli-
cation to Govern:r,ent
togethcr •:•:ith invitation
to subnit •:-ritt--r_
observatic--.s on its
admissibility

Receipt of Government's
observati ons on
admissibility

Receipt of applicant's
observations on
admissibility in reply

9 . Fe'rruar y 197 3

29 Jnne 197 3

2 ; August 197 3

Commission's delibera- i2 Cctober 1973 irSlvl
tions and consid= --,•at•ion
of the futurc -:)rvczdure
in the cas e

Commissior_'s delibéra-
tions ar_d 9ecisi c,_= tn
hold an oral hearing
both the admissibility
and nierits of the
application and to grant
legal aid to the applicant

Oral hearing on the
admissibility and
merits c` the
application

12 December 1973 MM

L

2 & 3 :pril 1974 nU.1 .

F . Ermaccra
J .E .S . Fawcet t
M.A. Triantafyllides
F . WElte r
L. Kellberg
B. Daver
T . Opsahl
K. Man an
C .A . N~rgaard
C .H .F . Pola k

F . Ermacora
J .E .S . Fawcett
B . Dave r
T . Cpsahl
K. Mangan
J . Custers
C .A . Nj~rgaard
C .H.F . Polak

G . Sperduti
J .E .S . Fav+cett
F . Errnaccra
Pll .A .Trianta*'yllides
F . IYelte r
E . Bus,ittil
L . Keliberg
T . Opsahl
K . Mangan
J . Custers
C .A . NRirgaard
J .A. Frovaein
G . J3rundsson

.~ .
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It er-r,

Applicant represented
by

ldr . C . Thornberry
Mrs . J . G . Peirc e

-64-

Date IFot e

Goveriuaent
represente(a by :
131 . P . Fiîoot

M. Eastman
G. Slynn
A . H . Hammond
de DeLy

Commission's decis-on
1) to declare admissibl e

that part of the
application concerning
allegâtions unde r
Art . 10 afd Art . I of
Protocol 1
co*mection v:ith Art . 10

4 April 1974 AFlI . G . Sperduti
J .E .S . Fawcett
F . Ermacora
M .A . Triantafyllides
F. Welter
E . Busuttil
L. Keliberg
T . Opsahl
K. Mangan
J . Custers
C .A . Id~rgaard
O .H .F . Polak
J .A . Frowein
G. Jdrundsson

2) to declare inadmissible
the remainder : î - the
application

3) to consider ; ex offi c io~
any issue which T--ay aris_.
ïrom the circu*estance-z
oi the case under Artc . 1 ;
and 18 .

Recei-Dt o= further 27 Ir?ay 1974
inîcrnation on historical
background to the Obscene
Publications Scts fro.'
the Gcve'rn,ient

Receipt of applicant's 27 May 1974
Memorandur on the merit s
of the cas e

Receipt o° Govez`nment's 19 August 1974
Counter-Yemoranduff o n
the merits of the case

.~.
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Item Date Note
1 0

Commission's delibera- 4 October 1974 :IM.G . Sperdut i
tions and decision to J .E .S . Favacett
request the Government F. Er*nacora
to provide a full M.A. Triantafyllide s
transcript of the F . 4;elte r
hearing of the case E. Busuttil
before the L-ir_er London L . Kellberg
Quarter Sessions on B, Daver
29 October 1971 T . Cpsahi

K . E:angan
J . Custer s
C .A . X/rgaard
C .H .F . Polak
G . J6rundsson

Commissior-'s delibera- 16 December 1974 i:71'1i .G . Spertudi
tions and decision tc J .E .S . Fawcet t
maintain its request f•or F . Ermacora
the said full trar-s-cript M .A. Triantafyllide s
despite possible delays F . Welte r
in its preparation E. Busuttil

L . Kellberg
B . Daver
r . îIangan

"•uster s
C . A . :TRirgaard
C .H .F . Polak
J .A . Pr^wein
G . JBtur:dsson
F_ . J . Dupuy

Receipt of full 26 May 197 5
transcript requeste d

Commission's 1 w` July 1975 TMII1 .G . Sperduti
deliberations J .E .S . Fawcett

and final vote .,t .A . Triantafyllide s
F . i:'elte r
E. Busutti l
1. Kellberg
B, Dave r
K . N:angan
J . Custers

.~.
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Appendix I

Item Date ?Jote

C .A . hT/rgaard
C .H .F . Polak
P . J . Dupuy
G . Tenekides
S . Trechsel

Adoption of Report 30 Sentemèer 1 975 Y . G . Sperfluti
J .E .S . Fawcett
F. Ermacora
F. Welter
E . Busuttil
L. Kellberg
B, Daver
T . Opszhl
J . Custers
C . A . IvT~rzaard
C .H .F . Polak
G . Jdrundsson
R . J . Dupuy
S . Trechse l

♦
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