COUNCIL OF EUROPE

EUROPEAN COMMISSION OF HUMAN RIGHTS

DECISION OF THE COMMISSION

AS TO THE ADMISSIBILITY

Applications Wos. 53%10/71 and 5451/72
by the Government of Ireland
against the Government of the United Kingdom

The European Commission of Human Rights sitting in private
on 1 October 1972, the following members being present:

MM. W.F. de.GAAY FORTMAN,; Vlce—Pr951dent Actlng

President. (Ruleq 7 and 9

: of the. Rules of Procedure)

J.BE.5. FAWCETT

4. SUSTERHENN

M., SYRENSEN

F.. ERMACCRA

G. SPERDUTI

M.4., TRIANTAFYLLIDES
. BUSUITIL

L. KELLBERG

B. DAVER

K. MANGAN

J. CUSTERS

Mr, A.B., McNULTY, Secretary to the Commission
assisted by MM. C. KRUGER, T, OUCHTERLONY and C. BRCADIE

Having regard +%o:

the application introduced on 16 December 1971, under
Art. 24 of the Convention for the Protection of Human
Rights and Fundemental Freedoms, by the Government. of
Ireland -against the Government of the United Kingdom’
and registered on 17 December 1971 under file

No. 5310/71;

D 56.581
06.2
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- the Commission's decision of 18 December 1971:

1. +to give precedence to the application in accordance
with Rule 38, 1 of the Rules of Procedure;

2. to request the Secretary General of the Council of
Furope to give notice of the application to the
United Kingdom Government in accordance with
Rule 44 of the Rules of Procedure;

3. to invite the réupondent Government to submit,
before 29 February 1972, its observations in
writing on the aﬂmluSlbllltY of the application;

- the applicant Government's supplementary memorial of
22 February 1972;

- the decision of the President of the Commisgsion of
25 Pebruary 1972 to communicate .the supplementary
memorial to the respondent Government and to extend
provigionally until 21 March 1972 the time-limit for the
submission of the respondent Governmment's ‘observdations
on admissibility;

- the applicant Government's further suppleméntary memorial
of 3 March 1972;

- the Commission's decigion of 20 March'1972 to:

1. treat the applicant Government'!s supplementary memo—
rial of 22 February 1972 as part of application
Wo. 5310/71;

2. extend, mntil 15 April 1972, the time-limit for
the applicant Government's observations on the
admissibility of that application;

3. regard the applicant Government's supplementary
memorigl of 3 March 1972 as a new application, to be
régistered under file No. 5451/72 and considered
to have been introduced on & March 1972%

4, dinvite the respondent Government to submit, before
1 May:1972, observations in. wrltlng on the
adm1581blllty of the: second appllcatlon'

5. communicate to the réspondent Government for
obgervations a letter of 16 March 1972 from the
applicant Government requesting that certain
interim measures shouwld ve taken;
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the respondent Government's observations of 2% March
1972 on the above letter;

the Commissionis decision of 24 March 1972 that it did
not have the power, consistent with its functions under
the Convention, to meet the request made in the appli-
cant Government!s letter of 16 March 1972

the decision .of the President of 17 April 1972 to extend,
until 3 May 1972, the time-limit for the respondent
Government's obsexrvations on the admissibility of
application Fo. 5310/71; - '

the respondent Government's observations of 2 May 1972
on the admissibility of application Wo. 5310/71;

the, President’s decision of 3 May 1972 to:

1. invite the applicant Government to submit, before
29 June 1972, their observations in reply on the
admissibility of application No. 53%10/71;

2. extend, intil 22 May 1972, the time-limit for the
submission of the respondent Government'!s obser-:
vations on the admissibility of application
No. 5451/72;

the respondent Government's observations of 22 May 1972
on the admissibility of that application;

the President's decision of 25 May 1972 to invite the
applicant Government to submit, before 20 July 1972,
their observations in reply on the admissibility of
application No. 5451/72;

the- applicant Government!s observations of 29 May 1972
in reply to the respondent Governmentls ohservations
on the admissibility of application No. 5%10/71;

the Commission's decision of 30 May 1972 to invite the
Parties to appear before it at a hearing, opening on

17 dJuly 1972, to make oral explamations on the
admissibility of .application No. 5310/71 and, if possible,
also on application Wo, 5451/72;

the respondent Government's letter of 2 June 1972
requesting an adjournment of the hearing and the
Commission'!s decision of the same date to communicate
this letter to the applicant Government for observations;

the applicant'Government's observations of 8 dJune.1972;
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the order of the Acting Presidernt of 12 June 1972
adjourning the hearing and fixing 25 Septeriber 1972 as
a new opening date;

the applicant Government!s observations of'lT‘Jtly'l@T?
in reply %o the respondent Government!s observations on
the admissibility of application No. 5451/72;

the respondent Government's letter of 29 August 1972
and the material enclosed: therewith;

the Commission's decision on 25 September 1972 %o join

applications No. 5310/71 and No. '5451/72 in accordance

with Rule 39 of its Rules of Procedure;

the oral and written submissions made by the Parties at
the hearing before the Commission on 25, 26, 27, 28 and
29 September 1972;

Having deliberated,

Decides as follows:

THE PROCEEDINGS

. On 16 December 1971 the Permanent Representative of Ireland
to the Council of Europe filed with the Secretary General of the
Council of Burope in Paris the original application which was
dated 15 December 1971 and in which the applicant .Government

made

various allegations under Arts. 1, 2, 3, 5, 6 and 14 of the

Convention in.respect of matters concerning Northern Ireland.
Copies of the application were received by the Commission's
Secretary in Strasbourg on 17 December and it was registered on
the same day under file No. 5310/71.

1971
1.

2.

The Commission considered the applictation on 18 December
and decided: :

to give precedence to the application in accordence with
Rule 38, 1 of.-the Rules of- Procedure;

to request the Secretary General of.the Council of
Europe to give notice of the application to the respon-
dent Government' in accordance with Rule 44 of the Rules
of Procedure;

to invite the respondent. Government to. submit, before
29 February: 1972, its observations in writing on the
admissibility of the application.
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On 25 February 1972 the applicant Government filed = supple-
mentary memorial, dated 22 February, together with a covering
letier requesting that the new memorial which contained alle-
gations as to further and- continuing breaches of Arts, L, 2, 3,
5, 6 and 14 of the Convention should be brought before the
Commission as part of the original application.

The President decided that the supplementsry matérizl should
be communicated at once to the respondent Government =5 part of
the existing case-file znd he extended provisionally until
21 March the time-limit for the submission of the respondent
Government!s written observations on admisgibility. The Parties
were informed accordingly and told that the Commission would
congider during its next session the future procedure to be
followed in regard to the new material.

Under. cover of a letter dated 29 February 1972 the applicant
Government submitted two affidavits which had inadvertently been
omivted from the submissions of 23 February. These affidavits
were also included in the case-file and copies sent to the
respondent Government.

Under cover of a letter, dated 3 March 1972, the applicant
Government submitted a further memorial,with enclosures for
inclusion in the case-file, in which the applicant Government
cileged violations of Arts. 1 and 7 of the Convention in relation
to the Northern Ireland Act 1972. The Parties were informed
vhat the Commission would decide the future procedure to be
followed also in this regard during its next seszion.

The Commission considered the case on 20 March 1972 and
decided that the Government's submissions of 3 March 1972 should
be registered as a separate application (Na. 5451/72).  The
respondent Government was invited to submit obgservations on the
adniseibility of this application before 1 May 1972,

/1th regard to the applicant Government!s supplementary
menorial of 22 Februasry 1972 the Commission decided that it
should be dealt with s part of the original application
(No. 5310/71).  The time-limit for the submissiom of the
respondent Government's observations on the admissibility of
this application was extended until 15 April 1972.

On 20 March 1972 the Commission also took note of a letter,
received on the same day and dated 16 March, from the Agent of
the applicant Government. It was submitted that the applicant
Government had up to that date been recelving evidence from
persons in custody under the Special Powers Act indicating that
they continued to be ili-treated in the manner complained of-
by the epplicent Government as involving breach of Art, 3 of
the Oonvention. Reference was also made to a.report; published
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on 13 March, of an inguiry by Amnesty Internationsl, The
Commission was asked to request the respondent Government to
take interim measures to ensure that such ill-treatment was
discontinued pending & ‘decision’on the appllcatlon in order to
prevent irreparable damage.. While recognising that the
Commission was not expressly empowered to order or direct a
government to adopt such measures, the applicant Government
submitted that the Commission did possess the power to under-
take interim measures as.this was the necessary attribute of
its judicial function and therefore covered by the doctrine of
implied powers. . Reference was also made to previous cases in
which the Commission:had reguested Governménts to take interim
measures.

The applicant Government reguested the Commission in
particular .to seek from the respondent Government: first, an
undertaking that all such treatment of persons in custody as
had ‘been. complained. of 'in the application as constituting a
breach of Art. 3 should be discontinued; secondly, permission
for attendance'by obgervers nominated by the Commission at
centres of custody to ascertain whether these persons were
subjected -to such treatment; and, thirdly, an -undertaking that
all such persons in custody should be taken to the centres where
these observers would be lccated and that the observers should
at all times be given access to 'such persons.

The  applicant ‘Government stated their view that the object
of interim measures is generally the preservation of the rights
of the parties, pending adjudication, insofar as the damage
threatened to these rights would be irreparable. It was
submitted’ that the measures suggested would not in any way
prejudice the rights of the respondent Government, but that they
would on the .other hand protect from irreparable damage the right
to physicel integrity of those persons in custody who had been
and were still being subjected to ill-treatment.  Reference was
made to the findings of the Compton Report and of the Parker
Report as evidence of the ill-treatment of these perscons.

The Commission decided toc communicate this letter to the
respondent Government for observations,

In a2 letter from the Agent of the respondent Government -
dated 2% March 1972, received by the Commiesion on 24 March, the
respondent Government submitted their observations on the
applicant Government'!s letter.

The Commission took note of these observations on 24 March
1972. The respondent Govérnment observed first that the appli-
cant Government were requesting the Commission to seek certain
undertakings and were proposing in effect that the Commission
should appoint observers to investigate certain allegations of
violations of the Convention regardless of any considerations
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of admissibility. The respondent Governmérnt noted further that
the proposal was made not in respect of material which the
Government had already supplied to the Commission, but in respect
of new and unspecified allegations. It was submitted that there
was no provision in the Convention conferring or the Commission
competence to order interim measures of the kind that were being
sought and reference was made to the Commission's decision in
application No. 297/57, Yearbook 2, p. 204, at p. 212, that

"the Convention does not contain any provision giving the
Commission competence to order provisional measures".

It was submitted also that it would not be compatible with
the Commission's functions under the Convention for it to seek
from the respondent Government the undertakings or permission
requested, or to appoint cbservers to supervise the activities
of a State Party to the Convention. The respondent Government
considered that the first undertaking which the applicant .
Government wére requesting the Commission to seek went'to the
subgtance of certain allegations of violations of Art. 3 of. the
Convention, and these vioclations were denled by the respondent
Government. - It was the view of the respondent Government that
to seek an undertzking of the sort reguested would not only
amount to prejudging the question of admissibility, but in
addition 'would prejudice any consideration of the substance of
any allegations which might arise. The respondent Govermment
made a clear distinction between thisg situation and those cases
where in the course of proceedings before the Commission a
Government have deferred a particular action. It was submitted
that to request a Government to defer actionh which it admittedly
intends to take is quite different from asking a Government to
desist from acts which 1t denies.

Objections were also made to the request that the Commission
should nominate observers, the respondent Government considering
that such action .by the Commission would be incompatible with
the Convention, While not accepting that the function of such
obgervers would be the same -as the function of determining the
facts for which provision is made in Art. 28 (a) of the
Convention, the respondent Government observed that in any event
the latter function falls to be. exercilised by the Commission only
if a particular complaint is declared admissible.

It was the view of the respondent Government that the
requests of the. applicant Government constituted an attempt to
circumvent the normal procedures laid down in the Convention
for considering complaints and would, if acceded tec, prejudge
the question of admissibility of complaints which the respondent
Government had not yet had the opportunity of rebutting. The
respondent Government submitted that the applicant Government's
requests and proposals should be rejected, emphasising that
this submission was based solely on what the respondent



5310/71 and 5451/72 -~ 8 -

Goverrment regarded as the proper function ©f the Commission
at this stage of the proceedings.

After considering the dpplicant Government's letter of
16 March 1972 and the observations of the respondent Government
of 23 March, the Commission decided on 24 March 1972 that it did
not have the power, consistent with its functions under the
Convention, to meet the reguest made in the applicant Governmentts
letter.

On 13 April 1972 the respondent Government requested an
extension of the time-limit of. 15 Lpril for the submission of
their observations on the admissibility of application Ho. 53%10/71.
In their request the Govermment referred to the supplementary
material submitted on 25 February by the applicant Government.

The respondent Government observed that a substantidl part of
this material related to the deaths which occcurred in . Tondonderry
on 30 January and stated that a Tribunal of Enquiry intc the
circumstances of these deaths had been inetituted, The Tribunal
had prepared its Report, which was currently under consideration
by the Government. The respondent Government submitted- that

the Report of the Tribunal was a significant factor and that

they should have time to consider its contents before- commentlag
on the allegations of the applicant Governmment. . They maintained
that they should not, by reason of the submission of supplementary
material which had been joined to the application, be asked to
submit their observations otherwise than on the allegations made
by the applicant Government as a whole:

On 1Y April 1972 the President decided, after taking into
consideration the statements made by the respondent Governnent
in thelr letter of reguest of 13 April, to extend the time-limit
until 3 May.

In a letter dated 27 April 1972 the respondent Government
requested that: the time--limit for the submission of their
observations on the admissibility of application Wo. 5451/72
should be extended until 22 May.

The President granted this extension on 3 May 1972.

Under cover of a letter dated 2 May 1572, received by the
Commission on 3 May, the responéent Government submitted their
observations on the admissibility of application ¥o. 5%10/71.
On 4 May copies of the observations were sent to the appllcent
Government who were invited to submit their observations in
reply before 29 June 1972.

The respondent Government's observations on the admissi-
bility of appllcatlon Ho. 5451/72, dated 22 May 1972, were
received by the Commission on 25 May“ Cn -the same duy coples
of the observations were scnt to the applicant Government, who
were invited to submit their observations in reply before
20 July 1972,
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On 30 May 1972 the Commission received the applicant
Government's observations, dated 29 May, in reply to the
observations of the respondent Government on the admissibility
of application No. 5310/71.

The Commission decided on 30 May 1972 te invite the Parties
to appear hefore the Commission at a hearing, opening on 17 July
1972, to make oral submissions on the admigeibility of appli-
cation No. 5310/71 and, if possible, also of application
No. '5451/72.

By letter dated 2 June 1972 the respondent Government
reguested an adjournment of the hearing. On the same day the
Commission decided to communicate this letter to the applicant
Government for observations, In a letter of 8 June the appli-
cant Government submitted their observations on the respondent
Government's request for an adjournment. In this letter the
applicant Government, while noting the difficulties which the
proposed date for the opening of the hearing posed for the
respondent Government, pointed out that they themselves faced
similar difficulties, but were prepared tc meet them. Mention
was also made of the gravity of the case. The applicant
Government recognised, however, that the fixing of the date of
the hearing was a matter for the Commission and stated, that they
would understend if the Commission should decide to postpone
the hearing.

On 12 June 1972 the Acting President decided to adjourn the
hearing and to fix 25 September 1972 as the new opening date.

On 19 July 1972 the Commission received the cbservations
c¢f the applicant Government, dated 17 July 1972, in reply to the
respondent Govermment's observations on the admissibility of
application Wo. 5451/72.

Under cover of a letter dated 29 August 1972 the respondent
Government submitted copies of exhibits which they proposed to
refer to in the course of the hearing on admissibility.

On 25 September 1972 the Commission decided to join
applications No. 5310/71 and 5451/72 in accordance with Rule 39
of its Rules of Procedure.

The hearing on the admissibility of the two applications
was held in Strasbourg on 25, 26, 27, 28 and 29 September 1972,
During the course of the hearing oral and written submissions:
were made to the Commission by the Parties.
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The applicant Government. were réprésented at the hearing by:

MM, F.M. Hayes, Legal Adviser, Department of Foreign
Affairs, Agent of the Irish Government
Colm Condon, 5.C., Attorney-General
Miss Mary Tinney, . Permanent Representative of Ireland
to the Council of Europe
MM, T.A. Finlay, 5.0,
A.d. Héderman, S.C.
Aidan Browne, Barrister-at-liaw
John Murray, Barrister-at-Law’
Liam Lysaght, Chief State Solicitor
P.D. Quigley, Senior Legal Assistant, Attorney-

General's Office

E., Gallagher, Counsellor at the Department of
Foreign Affairs

S. Donlon, Counsellor at the Department of
Foreign Affairs

Charles E. Lysaght Assistant Legasl Adviser at the
Department of Foreign Affairs

Dermot Walshe, - Chief State Solicitor's Office

The representatives of the respondent Government were:
Mr. Paul Fifoot, Barrister-at-Law, Legal Counsellor,
Foreign and Commonwealth Office,
Agent of the United Kingdom Governmentd
The Rt. Hon. Sir Peter Rawlinson, Q.C., M.P., Attorney-General

MM, D.J.B. Robey, C.M.G,, Permanent-Representative of the United
Kingdom to the Council of Europe

J.G. Le Quesne, Q.C.
J.B.E. Hutton, Q.C.
Gordon Slynn, Barrister-at-Law, Junior Counsel 'to

the Treasury
Nicholas Bratza, Barrister-at-Law
M.G. de Winton, C.B.E., M.C., Solicitor of the Supreme

Court, Assistant ILegal Secretary to
the Attorney-General
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MM. A.H. Hammond, Solicitor of the Supreme Court,

Senior Legal fssigstant,; Home Office

A.C. Thorpe, First Secretary, Foreign and
Commenwealth Office

R.C. Cox, First Secretary, Northern Ireland
Qffice

D. Ficher, Agsistant Principal, Ministry of
Defence

Anthony Parry, ssistant Legal Adviser, Foreign

nnd Commonwesalth Cfflre

THE FLCTS

APPLICATION NO. 5%10/71

The facts of this case; as they have been presented by the
Partieg, may be summarised as follows:

I. The spplicant Government's application

1. The original submitsions of 15 Décember 1971

On ;5 Depember 1971 the applicant Government submitted to
the Commission the application in the following terms: (1)

A, Th@ Objects of the Claim .

The objects of the claim are:

1. To ensure that the respondent Government will sccure to
everyone in Worthern Treland the rights and freedoms defined
in Section 1 of the.Conventicn and in pdrtlcular the rights 2nd
freedoms defined in Arts. 2, 3, 5, € and 14 of the Convention;

Ca To bring to the attention of the Commission, breaches ofl
Arts. 1, 2, %, 5, 6 and 14 of the Convention by the re spondent
Government in Ngrthern Ireland;

3. To determine the compatibility with the Convention of
certain legislative measures and administrative practices of the
respondent Government in Worthern ILreland;

4. To ensure the observance of the legal engagements and
obligations undertaken by the re spondent Government. in the
Conventicn,

- /e

(1) The footnotes appearing on pages 12 to 14 do not form
part of the text of the original applicstion, but have
been added for editorial purposes,
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Statements of the Facts and Arguments

B. Breach of Art. 1 of the Convention

1. The applicant Government refers the Commission to the
rovisions of the Civil Authorities (Special Powers) Act
%Northern Ireland) 1922 and the Statutory Rules, Regulations and
Orders made thereunder. . The said Act, Rules, Regulations and
Orders and two commentaries upon them and three law reports (1)
in which they are considered are contained in Appendix 1 of the
attached documents.

2. The applicant Government submits that the provisions of the
sald Act, Rules, Regulations and Orders hereinbefore mentioned
are of themselves a failure by the respondent Government to
comply with the obligation imposed on it by Art. 1.

3. It further submits that the methods employed or permittéd
by the respondent Government in the implementation of the said
Act, Rules, Regulations and Orders constitute an administrative
practice by the respondent Goverhment, 'as is evidenced by the
facts submitted in support of the references concerning breaches
of Arts. 2, 3, 5, 6 and 14 of the Convention, {(which said facts
are relied on in support of this submission as well as in support
of the submissions in respect of the breaches of the individual
Articles), and constitute a breach by the respondent Government
of its =aid obligations under Art. 1. ‘

4. The matter herein being referred to the Commission, being
a breach by the réspondent Govermment of the obligations imposed
on it by Art. 1 of the Convention, there is no domestic ‘remedy
available to the applicant Government, or to any person in respect .
of the matter rcferred.

C. Breach of Art. 2 of the Convention

1. The applicant Government refers the Commission to the deaths
of Bamon McDevitt,: Francis McGuinness, Father Hugh Mullan,
William Kavanagh, Robert Anderson, James McLaughlin and -

Sean Ruddy, which said deaths were caused by security forces of
the respondent Government.

2. The facts relating to the said deaths are set out in
Appendix 2 of the =zttached documents (2).

..

(1) McEldowney v. Forde /19717 AC 632 H.L. (N.I.); ‘judgment
of 12 October 1971 {so Tar unpublished) of McGonigal J.
on a habeas corpus application by J. McElduff; and
R, (C'Hanlom) v, Governor of Belfast Prison 56 I IL.T.R.170.

(2) The deaths of the four first mentioned persons occurred
in August 1971 ‘and the other' three died.in’ October 1971.
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D The applicant Government submits that the said deaths are
a breach by the respondent Government of Art. 2 of the Convention.

4. It further submits that the ‘said deaths did not occur within
the circumstances laid down in Art. 2 (2) (a), 2 (2) (b)), or
2 (2) (c) of the Convention.

5. It refers the Commission to three communications of the
respondent Government dated 27 June 1957 (1),- 25 September 1969 (2)
and 25 August 1971 (3), informing the Secretary General of the
Council of Europe of measures taken by the respondent Government
purporting to derogate from its obligations under the Convention
and contained in Appendix 3. The said measures do not and could
not constitute a’'derogation by the respondent Government from its
obligations under Art. 2 having regard to the provisions of

Art. 15 (2) of the Convention.

6. It submits that the breaches of Art. 2 of the Convention
referred to the Commission are not only the deprivation of life
of a number of individuals; but are alsc, and predominantly an
administrative practice, and a series of operations endangering
the right to life. The provisions of Art, 26 of the Convention
do not apply in such circumstances.

[
7. it submits this constitutes a failure by the respondent
Government as.a matter of administrative practice to protect by
law the right to life of persons within their jurisdiction in’
Northern Ireland; as such, there is do domestic remedy available
to the applicant Government or to any individual or group of
individuals in respect of the matter referred,

8. It further submits that none of the persons killed in breach
of Art. 2 of the Convention, has got in himself any right to a
remedy in accordance with the domestic law of the respondent
Government, and the applicant Government will submit that such
rights, -if any, -as exist in members of the family or dependents
of. individuals so killed, are irrelevant to the provisions of
Art, 26 of the Convention.

D. Breagches of Art. 3 of the Convention

1. On the 9th dey of August 1971 some. 342 persons were taken
into custody by security forces of the respondent Government.
This was done pursuant to the provisions. of the said Civil
Authorities (Special Rowers) Act (Worthern Ireland) 1922 and the
said Rules, Regulations and Orders made thereunder. Since that
date more than-1,000 persons have been sgimilarly taken into
custedy. '

S

(1) Yearbook 1, p. 50
(2) Yearbook 12, pPp. 72-74
(3) Annexed to this decision
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2. Persons taken into custody in the early stages were detained
in varying numbers of different .centres, namely Paluce Barracks,
Girdwood Park snd Ballykinlar and to a lesser extent in Magilligen
and elsewhere, Of that 342 persons, sbout 105 persons were
released within 48 hours without any charge having been preferred
against them, Subsegquently further persons were taken into
custody and detained Iin Palace Barracks and elsewhere,

3. The applicant Government refers the Commission to the
affidavits and statements of persons so detained in the said
Palace Barracks, Girdwood Park and Ballykinlsr which are contained
in Appendices 4, 5 and 6 respectively of the attached documents
and to the affidavits and statements of persons who were detained
elsewhere which are contained .in Appendix 7 of the attached
documents.

4. It further refers the Commission to the statements of medical
doctors and other medical specialists who subsequently saw or
examined gome of the persons who had been or were so detained, or
who are in. a position to comment on their treatment, which are
contained in Appendix 8 of the attached documents.

5. It further refers the Commission to a report and supplemental
report of a Committee of Inquiry appointed by the Secretary of
State for-the Home Department of the respondent Government (known
ag the Compton Report§ which are contained in Appendix 9 -of the
attached documents (1),

©. The applicant Government submits that the persons referred
to in the said Appendices were subjected to treatment which
constitutes torture and inhuman end degrading treatment and
punishment and which was carried out by the security forces of
the respondent Government and is a breach of Lrt. 3 of the
Convention.

7. The acts of torture and of inhuman and degrading treatment
and punishment referred toc in para. 6 and the failure to prosecute
and punish those responsible constitute a denisl of justice on.
the part of the respondent Government. The rule of international
law according to which domestic remedies mucst be exhausted before
the Commigsion can dezl with an application does not apply where
there is such a denial of jJjustice =8 aforesaid.

8. The form of treatment to which the persons referred to were
subjected and the power of re-arrest, detention and internment
would constitute an impediment and deterrent to-the pursuit of
any remedy within the domestic law of the respondent Government.

_ 2

(1) Report of the Enguiry into Lllegations against the
Security Forces of physical Brutality in Northern Ireland
(Crnd. 4823%),
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9. I+ further submits that the matter here referred to the
Commission is not only .a number of breaches by the respondent.
Government of Art, 3 of the Convention in respect of the treat-
ment of individuals, but also constitutes an administrative
practice, and a continued series of executive acts, exposing a
gection or sections of the entire population within its juris-
diction in Northern Ireland to torture or inhuman or degrading
treatment or punishment.

10. .The applicant Government submits by reason of the foregoing
that the matter being referred to the Commigsion is nmot one:.in
respect of which the applicant Government or any person or group
of .individuals can-obtain a remedy in accordance with the domestic
law-of, the respondent Government.

11. It -further submits that the only purported remedy available

to a person subjected to the aforesaid treatment constituting

a breach of Art. 3,of\the.Convention,Zwithin;the_domesticIIaw of
the 'respondent Government, is, in the case where the tort of
asgault has ocecurred, the right to claim monetary damages. Such
a remedy is not an effective remedy, nor is it a sufficient ox
adequate -remedy for the acts referred in this submission to the
Commission, and constituting breaches of Art. 3 of .the Convention.
Further, in cases where no such tort of assault has occurred not.
even this purported remedy exists. '

12. The applicant Government further -submits that the said
breaches of Art. 3 of the Convention in addition constitute a
breach by the respondent Government of Art. 1 of the Convention,
and ‘submits that this-is a matter in respect of which there is
no domestic remedy within the law of the respondent Government.

E. Breaches of Arts. % and 6 of the Convention

1. Subsequent to the events related in paras. D.1. and D.2. of
this application a consi@erable numnber of persons were interned
without trial by the respondent Government. The exact number
of persons at present interned without trial -is not known to the
applicant Govermnment tut it is estimated to be in the region of
some 400 persons. The applicant Government submits that.the
internment of persons as has been and is being carried out in
Northern Ireland is a breach of Arts. 5 and 6 of the Uonvention.

2. The applicant Government refers the Commlission to the Civil
Authorities (Speciel Powers) hct (Northernm Ireland) 1922 .and.the
Statutory Rules, Regulations and Orders made thereunder,
contained in Appendix 1 of the attached.documents.

3. The applicant Government submits that the powers contained
in the said Act and Rules, Regulations and Crders and the
operation by the respondent Government of the said powers in
Northern Ireland are in- breach of Arts. % and 6~of thée -Uonvention,

o/
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4. The applicant Government refers to the communications of
the respondent Government referred tc in para, C.5. and contained
in Appendix 3 of the attached documents.

5. The applicant Government submits that the scope and form of
the measures taken by the respondent Government in purported
derogation from its obligations under the Cenvention are far
grezater and more extensive than the measures which would be
strictly required by the exigencies of the situation and are
incongistent with the obligations of the respondent Government
under international law.

6. The acts herein referred as breaches of Arts. 5 and 6 of the
Convention are lawful within the domestic law of the respondent
Government, being in accordance with the .Civil Authorities
(Special- Powers) Act (Northern Ireland) 1922 and the Statutory
Rules, Regulations and COrders made thereunder, and 28 such are
acts in respect of which neither the individuals affected by thém,
nor the applicant Government, has any remedy within the domestic
law of the respondent Government.

T The applicant Government further submits that the said
breaches.of Arts. % and 6 of the Convention in addition
constitute a breach by the respondent Government of Art. 1 of the
Convention and submit that this is a metter in respect of which
there is no demestic remedy within the law of the respondent
Government.

8. The .only possible purported remedy available to a person so
interned in breach of Arts. 5 and & of the Convention is a right
to meke representations to an advigory Committee to consider
representations from internees (known as the Brown Committee).
The applicant Government refers the Commission to a memorandum
concerning the terms of reference of the said Committee which is
attached 1in Appendix 10 of the attached doccuments.

9. A person either arrested or detained pursuant to the
provigiorns of the Civil Authorities (Special Powers) Act (Northern
Ireland) 1922 or under the said Rules,- Regulations or Orders

made thereunder has nc legal remedy.

10. The said Committee is an advisory body only and has no -power
to release any person subjected to internment and its procedures
are not in accordance with natural Jjustice. No other body of 'a
guasi-judicisal or purported judicial nature has been provided by
the domestic law of the respondent Government for the examination
of or adjudication cn the rights or persons 8o interned pursuent
to the Act, Rules, Regulastions and Orders hereinbefore mentioned.

11. Persons not interned, but who are, either held in custody
or detained, have neither the right tc make representations to
the 'said Brown. Conmittee or to any other committee of a guasi-
judicial or other purported judicial nature.
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F. Breaches of Art. 14 of the Convention

1. The applicant Government refers the Commission to its
aforesald submissions in relation *o breaches of Arts. 5 and 6
of the Convention. It further refers the Commission to the
matters set out in Appendix 11 of the attached documents.

2. The' applicant Government submits that the exercise by the
respondent Government and by the seécurity forces under its
control of its powers to detain and intern persons has been and
is being carried out with discrimination on the grounds of
political opinion. :

3. It further submits that the acts of the respondent Govern-
ment set out in para. 2 hereof is a failure to secure without
discriminstion to persons within its Jurisdiction- the rights and
freedoms conferred by Arts, 5 and 6 and is therefore a breach

of Art. 14 of the Convention.

4. The applicant Government again refers.the Commission to its
aforesaid submissions in relstion to Arts. 5'and 6 of the
Convention and to the matters set out in Appéendix 11 of the
attached documents.

5. The epplicant Government submits that the exercise by. the
respondent Government and by the security forces under its
control of its powers to search homes has been and is being
carried out with discrimination on the grounds of political
opinion.

6. It further submits that the acts of the respondent Govern-
ment set out in para. 4 hereof iz a failure to secure without
discrimination to persons within its Jurisdiction the rights
and freedoms conferred by Art. 8 and is therefore a breach of
irt. 14 of the Convention.

7. The applicant Government further submits that the said

breaches of Art. 14' of the Convention in addition constitute a
breach by the respondent Government of Art. 1 of the Convention
and submits that this is a matter in respect of . which there is
no domestic remedy within the law of the respondent Govermment.

G.  General

1, Where possible, tue appilicant Government has referred the
Commission to sworn affidavits relating to the breaches of the
Convention complained of. Photo-copies of these affidavits
have been furnished to the Commission. The original affidavits
are in the possession oFf the applicant Government and can be
produced before the Gommission if required. '



5%10/71 and 5451/72 ~ 18 -

2. Where it has not been possible, for reasons outside the ,
control of the applicant Government, tc obtain sworn affidavits,
statements relating to such breaches have been furnished to the
Commission. = The original statements are in the possession of
the applicant Governmment and can be produced before the
Commission. if required.

3. The applicant Government further refers the Commission to
newspaper' articles, statements and other reports contained in
Appendix 12 of the attached documents, which should azssist the
Commission both in giving it background information and
corroborative evidence of the matters complained of in this
application.

H.

1. The applicant Government reserves the right to bring before
the Commission on this application any further evidence or
statements relating to any breach or %o -any future breach of any
of the Articles mentioned in this application by the respondent
Government in Northern Ireland where any such further evidence
or statements becomes available to it and to submit further or
other arguments as may appear %o be -necessary."

2. The supplementary memorial of 22 February 1972

The applicant Government stated that. the object of this
supplementary memorial was to draw to the attention of the
Commission further and continuing breaches of Arts. 1, 2, 3, 5,
6 and 14 of the Convention.

In particular, reference was made to the deaths of two
further persons on 8 duly 1971 (l);and to the deaths of thirteen
persons (2) and the wounding of sixteen others in Londonderry on
30 January 1972. It was alleged that these deaths had been
caused by the security forces of the respondent Government in
breach of Art. 2 of the Convention.

As regards the alleged breaches of Art. 3, the-applicant
Government referred to a number of further affidavits and other
statements made by, or relating to, persons who had been held in
custody by the security forces and to statements made by
doctors who subsequently examined such persons. Further
material and evidence were also submitted with regard to the
alleged violations of Arts. 5, 6 and 14 of the Convention.

(1) ¢ B and S ¢

(2) J D , P D , B McG ,
H G , K McI , W N, J Y ,
M McD , M K , J J W
G i s, G McK and W McK .
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3. The final submissions of 29 September 1972

At the healring on admissibility the Commission asked the
applicant Government to indicate the elements,in- the situation
today ‘whieh, in their submission, were incompatible with the
Convention, The applicant Government replied as follows:

"The elements in the situation today within the territory
of the Respondent Government which the applicant Government
submits are incompatible with the Convention are the Iollewing
legistative measures and administrative practices.

(1) The persons responsible for the killing of the 22 people
referred to in the Application have not been punished
nor disciplined. This situation remaining today is
incompatible with the Respondent Govermment's obligations
under Articles 1 and 2 to secure that the right tc life
is protected by law.

(2) Beating and assault by security forces of persons arrested,
detained znd interned continues and remains unpunished
and this sgituation today is incompatible with the
Respondent Government's obligations under Articles 1 -and
3

(%) The provisions of the Special Powers Act 1922 and the
Rules, Regulations and Orders made under it and the
methed of implementing these measures remain today
unchanged from the position outlined in the application
and . this ‘situation today is incompatible with the
Respondent Government's obligations under Articles 1,
5y 61 and 14." '

II. -Submissions of the Parties

In .their written observations on admissibility and at the
hearing of 25 to 29 September 1972 the Parties made furthsr.
submissions as follows:

A. As to the background

1. Submissions of the respondent Government

(a) . In their written and o0ral observations on admissibility the
respondent Government outlined the constitutional position of
Northern Ireland:and made certain other submissions which were
described in the written observations as :background material

of a legal and factual nature. '

The respondent Government statéd-that.Northern Ireland
was an integral part ofwthe United. Kingdom. The Government
of Ireland Act 1920 established a separate Parlisment and.
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Executive for Northern Irsland. The Northern Ireland Parliament
was given extensive legislative powers in respect of 21l domestic
matters concerning the government of Northern Ireland except in
certain specific matters excluded _under the Act. Snder Sec. 75
of the Act, the United Kingdom Parliament remained, however, the
supreme authority over Northsrn Ireland but it was rare for.the
United Kingdom Parliament to legislate for Northern Ireland in
matters within the competence of the. Northern Ireland Parliament.

On' 3@ March 1972 the United Kingdom Parlisment passed the
Northern Ireland (Temporary Provisions) Act 1972 which made
temporary provision. for the exercise of the executive and legis-
lative powers of the Government and Parliament of Northern
Ireland by authoritles of the United Kingdom. This Act was
passed because of the public emergency in Northern Ireland and _
the reasons for its enactment were explalned in a statement made
by the Prime Minister in the House of Commons at Westminster on
24 March 1972.

(b) The respondent Government alsoc referred to the Civil
Authorities (Special Powers) Act (Northern Ireland) 1922 which,
dealing with matters affecting law and order znd the security of
Northern Ireland, was an Act passed by the Northern Ireland
Parlisment. Under Sec. 1 (1) of the Act the Civil Authority

had power, in respect of persons, matters and things within the
jurisdiction of the Government of Worthern Ireland, to take all
such stepes end issue sll such orders as may be necessary for
preserving peace and maintaining order in accordance with the Act
and the Regulatioms ("the Special Powers Rogulatlons") contained
in the Schedule thereto, or any other Regulztions made in
accordance with the ict. . This sub-section also required. that
the ordinary course of law and avocztions of life and the enjoy-
ment of property should be interfered with as 1little as might be
permitted by the exigencies of the steps regquired to be: taken
under the Act. Section 1 (2) provided that the Civil Authority
was the Minister of Home Affairs for Northérn Ireland. Under the
Let of 1992 the functioms of this Minister were ekercisable
temporarily by the Secretary of State for Northern Ireland.

Under Section 1 (3) of the Act the Minister of Home Affairs
had power to mske further Regulations for the preservation of
peace and maintenance of order and to vary or revoke any
provision of the Regulations. Such Regulations were required
to be laid before the Worthern Ireland -Parliament and were
subject to amendment on an address by either House of that
Parliament. Under the 1972 Act the power to make Regulations
was vested in the Secretary of State for Nerthern Ireland
who could not make Regulations unless a draft was approved by
the United Kingdom Parliament, except where by reason of
urgency this procedure could not be followed, in which case
the Regulations had to be laid before the Unlted Kingdom
Parliament after being made and would expire if within
40 days they were not approved by each House.
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Under Regulation 24- of the Special’ Powers Regulations
certain associations were declared to be unlawful including the
Irish Republican Army (hereinafter referred to as "the IRA"),

(c) The respondent Government further stated that there was, and
Had been at all times material. o the application, a public
emergency threatening the life of the nation. This emergency
had been- czuszed by the IRA which was a clandestine organisation,
with quasi-military dispositions, which accepted neither the
structure of govérnment in the Republic of Ireland nor the
existence of Northern Ireland as part of the United Kingdom, and
was dedicated to changing both by force. From time to time the
IRA mounted campaigns of violence. such, for example, were the
campaigne of 1939-41 and 1956-62 which were referred to by the
applicant Government in the Lewless Case. (application.No. 332/57).
A% preséent the IRA was divided into "Officigl" and "Provisional™"
wings. This division occurred in 1969 and led toc a revivel of
organised violence and intimidation, During 1971 the incidence
of violence, terrorism and intimidation intensified. The
respondent Government made detailed written and oral submisgions
with regard to such acts of violence and stated, inter azlia, in
this connection that, between 1 August 1969 and 12 September 1972,
indiscriminate bombings end cther terrorist activity resulted

in the death of at least 259 civilians snd the injury of over
5,000 persons. 170 members of the British Army and the police
were killed and 1,251 injured. In the same pericd there were
more than 2,300 bomb explosions which caused extensive damage

to property, During this period the security forces seized
1,715 firearms, including 75 machine guns and 690 rifles;

548,000 rounds of emmunition; € 3/4 tons of explosives plus a
further 7 tons of .explosiveés retrieved from bombs dismantled by
the security forces; 7,000 detonators; over 5 miles of fluse
wire; 3,200 grenades and nail bombs and 250 gallons of acid

for the making of Jombs. :

The respondent Government submitted that the IRA had
deliberately killed people on account of their political views
or to prevent them from giving evidence.. One -effect of IRA
terrorism was to-deter people from coming forward as witnesses
and this hed 'stultified the ordinary methods of enforcing the
law. '

(d) The respondent Government further stated that the  applicant
Government were well aware of the dangers to them from the IRA
and had condemned its activities. During previous periods of
violence the applicant Government hag resorted +o' interrdment

and the introductich of special criminal courts. However,
despite the fact that the IRA has been declared an illegal
organisation in the Republic of Ireland since 1936, both. wings
of the IRA operated from known addresses in Dublin, leading
members of hoth wings were lmown to the public, and both wings
openly claimed responsibility for specific acts of terrorism,
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Little attempt appeared to have been nmade by the applicant
Government to take effective action against the IRA and the
ability of those responsible for acts of violence in the North
to seek sanctuary south of the border had undoubtedly had an
adverse effect on the security situation in the North, and
contributed to the existence of a state of emergency in Northern
Ireland.. The ineffectiveness of the applicant Government in
controlling the activities within their own territory was shown
by a number of cross-border shootings by terrorists and other
incidents of viclence in the horder area where terrorists had
been seen to cross the border before or after an attack or had
reasonably been believed to have dcne so.

The respondent Government alsc referred tec representations
made by them to authorities of the spplicant Government on
various-cccasions in connection with cross~border incidents and
to the respondent Govermment's unsuccessful attempts to obtain
the extradition of persons wanted by the Worthern Irelend police.

2. submissions of the applicant Govermment

The applicant Government submitted in reply that the
observations of the respondent Government, which have been
summarised in paras..(ag and (b) =zbove, .called for no comment on
the issue of the admissibility of +the application. As regards
the submissions summarised in paras. (c? and (d) dbove, these
were relevant to the application (if at all) only o the .extent
to which they related to the question whether the notifications
sent by the wespondent Govermment pursuant to art. 15 (3) of
the Convention were warranted under Art. 15 (1), They were not
relevant to the question of admissibility.

The applicant Government strongly objected to the respondent
Government's sllegationsz that they had in any way failed to take
effective' action against members of illegal organisations or tg
secure proper control of the border. .The applicant Government
maintained that such allegations of action or _insction orn their
part were wholly irrelevant to the presenht-application. - In the
applicant Government's submission they had behaved with utmost
responsibility in matters of security and in regard to the-
border. They had proposed that = United Nations observer group
should operate in the border area on both sides to assist in
preventing breaches of the peace but the respondent Government
had not agreed to this proposgal.

The applicant Government also emphasised that they had
taken positive steps to deal with the security situation. The
criminal law relating to firearms and explosives in Ireland
was similar to the law in the United Kingdom. In 1971, _
legislation had been passed,whiclhi made it clear that to possess
arms with the intention of sndangering life outside the
Jurisdiction of the applicant Government was g very serious
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offence. All firearms, except sporting shotguns, had been
called in and there was rigorous control of explosive substances.
In addition certain chemicals which could be used to make
explosives had been banned. Moreover, the police force had
been steadily increased and a high proportion of the force were
stationed in the border area where they were assisted in policing
the border by a substantial portion of the Irish Army. In view
of the fact that. certain persons, who appeared on the evidence
to be guilty of offences cgainst the legislation relating to
illegal organisations, firearms, explosive substances or certain
other matters, had been acquitted in the courts, a special court
was set up in May 1972 to deal with cases of this type. Many
cases had been dealt with by the court and- there had been a high
proportion of convictions. = Every individual who could be
proved to belong to a subversive organisation was brought to
trial.

B. General submissions

Both Parties madé certain general submissions, which
relate to more than one Article of the Convention. These
submissions were mainly made under Art. 15 (right of derogation
in public emergency) and Art. 26 (question of exhaustion of
domestic remedies).

1. Submiséions of the respondent Government

(a)_ In their written and oral submissions the respondent
Government denied that they were in breach of their obligations
as alleged by the applicant Government; in particular they
denied that they were in breach of their obligations under
Arts. 1, 2, 3, 5, 6 or 14 (or Articles citéd in conjunction
with 14} of the Gonvention.

(b) Without prejudice to that submission the respondent
Government reiterated that there was in Northern Ireland, and
had been 2%t all times relevant to this application, a public
energency threatening the 1life of the nation. This emergency:
existed because of the activities of the IRA in the pursuance of
its aims to destroy the existence of Northern Ireland as a part
of the United Kingdom and to subvert the structure of government
in the Republic of Ireland. It had, accordingly been necessary
for the respondent Government to underteke certain measures to
counter the activities of the IRA,. The respondent Government
referred to the right accorded to States by Art. 15 (1) of the
Convention to derogate from their obligations in time of public
emergency threatening the life of the nation. The measures
taken were strictly required by the exigencies of the situation
and were not inconsistent with the respondent Government's
obligations under international law and, furthermore, they

were taken within the margin of appreciation accorded to States
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both as to the “Yl tence of an emergency and as to the measures
rﬁqulred by it. ' .Accordingly, insofer as the measures had
effect in the field of Arts. 5, 6 or 14 or any other Article of
the Convention taken in- conjunction with Art. 14, these did not
constitute a contravention of the Conventicn. The respondent
Government referred to their communication to the Secretary
General of the. Council of Europe, pursuant to Art. 15 (3), of
certain measures taken in' commection with the exercise of the
right of dercgation.

(c) The respondent Government stated that they were mindful of
decisione. 0of the Commission that certain issues were, as such or
in certain conditions, not issues for deftermination at the
admissibility stage -of applications made under Art. 24. '
Reference was made to the Commission's second decision on the
admissibility of the First Greek Case (Yearbook 11, pp. 730,
768) where it was held that allegations could- not be rejected on
the ground thet no prima facie proof had been produced. The
respondent Government argued that this decision did not apply

to allegations which were not supported by any assertion cf law
or fact. Moreover, allegations in an appplication under Art. 24
must at least contain a sufficient statement of fact or argument
as was required by Rule 41 of the Commission's' Rules of
Procedure, to support them. In the absence of such supporting
material an allegation should be rejected, or the Commission
should deciine to examine it further.

(d) The res spondent Government zlso referred to the.Commission's
further finding in- the First Greek Casc (ibidem p. 726) that-

the provisions of Art. 26 of the Convention. concerning the
exhaustion of domestic remedies dié not apply to applications
whose object was to determine the compatibility with the
Convention of legislative measures and administrative practices.
The respondent Government submitted in this connection that: this
decision did not, at the admissibility stage, exclude from
considerastion bare allegationg of an administrative practice,
i.e. an allegation of a practice unsupported by any assertion

of law or fact from which such practice was to be deduced.
Moreover, the onus of establishing the existence of an admini-
gtrative practice was on the applicant Government. such ornus
wag not satisfied without supporting evidence of fact or.
submissions of law. In the absence of such supporting material
the issue of exhzustion of domestic remedies was not to be
excluded at this stage. In support of this submission reference
was again made to the second decision on the admissibiliby:-of
the First Greek Case (ibidem p. 770).

2. Submissions of the spplicant Government

(a) The main arguments submitted by the. applicant Government
in their written and oral submissions with regard to the
relevance of Art. 15 of the Convention at the stage of admis-
sibility caen be briefly summarised as follows:
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- the question whether an application under Art. 24 of
the Convention was well-founded or not was solely a
question relating to the merits and, therefore,.the
effects of derogations made by the respondent Govern-—
ment under Art. 15 could not be considered by the
Commission at the stazge of admissibility;

- accordingly, no gquestions relating to the extent of
measures taken in pursuance of a derogation or as to
the validity of such a derogation could arise at that
stage; :

- were the Commission nonetheless to consider ‘the
question of ‘derogation at that stage, the applicant
Government would not contest that there existed in
Northern Ireland at all material times a public
emergency within the meaning of Art. 15 (1) of the
Convention but they maintained that the measures
concerned exceeded what was strictly reguired by the
exigencies of the situation. '

The applicant Goverhment developed these arguments in
connection with theiq submissions under Arts. 5 and 6 of the
Convention and their case 1s therefore set out in greater
detail below in the context of the other submissions with regard
to those Articles. '

(b) In their written and oral submissions the applicant Govern—
ment maintained generally that the provisions of Art. 26-°
concerning the exhaustion of domestic remedies did not apply

to any part of their application whose object and purposs was

to seek a determination of the compatibility of certain legis-
lative measures and administrative practices with the respondent
Government's obligations under the Convention. Moreover, the
applicent Government emphasised that, while the application was
by necessity supported in part by evidence of viclations of the
rights of individual persons, it was neither in form nor in
reality concerned with compensation for, or reparation of,
wrongs committed in respect of individual persons. There was
no domestic remedy available in respect of such a claim by a
High Contracting Party end no question of exhausting any
domestic remedies could arise.

In support of this submission the applicant Government
referred, in the first place, to the Commission's décisions on
the admissibility in the First Greek Case with regard +to the
interpretation of Arts. 26 and 27. The applicant Government
congidered that no distinction could be made between their
claim in the present case and the claim of the applicant
Governments in the Greek case. '
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In the applicant Government's further submission a
consideration dg ynovo of the relévent provisions of the Convention
would for the following reasons inevitably lead to the same
result:

- Lrt. 27 (?) by its express terms applied only to =a
petition under irt., 25;

- the only issue which could arise at the admissibility
stage of an application under Art. 24 weas the issue
under Art. 26;

- the rule concerning domestic remedies in Art. 26 was
expressly qualified by- the reference to. the generally
reccgnised rules of internstional law;

- such rules provided "that, where 2 claim was made beona
fide on the ground -of a breach of treaty only, no
domestic remedy was available and the domestic remedies'!
rule did not apply;

- in the present application the c¢laim was cnly concerned
with ensuring the observance by the respondent Govern-
ment of the obligations undertaken by them in the
Convention and the applicant Government sought to
ocbtain a determination of the compatibility with those
obligatlions of certain legislative measures and
administrative practices. The claim therefore
congtituted a bresch of tresty claim.

In the applicant Government's view this submissicn
constituted a complete answer to the respendent Government's:
objections to admisgibility and would, if accepted by the
Commission, lead,to the whole application being declared
admissible.

In the course of the hearing before the Commission® the
representatives of the zpplicant Government made detailed
submissions in support of their argument that a claim of the
present ncture, veing o breach of treaty claim, was not,
according to the generally recognised rules of internaticnal
law, subject to the rule reguiring the exhaustion of .domestic
remedied., In particular, it was submitted that these
generally recognised rules made 'a distinction between a
breach of treaty claim and claims of diplomatic -protection.
The domestic remedies! rule only applied to the latter

category of cases. In this connection reference was made
to Meron, "The incldence of the rule of exhaustion of
domestic remediegh ( British Yearbook of Internztional Law

35 (1959), pp. 83, 86). The same distinction should be
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made with.regerd to claims brought under Art. 24 of the
Convention. As an example of the eguivalent to a diplomatic
protection claim under the Convention, the applicant Government
referred to the Commission's decision on the admissibility of
application No. 788/60 (Austria v. Italy).

The applicant Government also submitted that, having regard
to the object of the present application, namely to determine
the compatibility with the Convention of certsin administrative
practices, it would be inconsistent with the Convention and the
principles underlying it to require substantial proof of the
existence, of such practices at the admissibility stage. In
such an zpplication the applicant Government woculd have to prove,
first the existence of an administrative practice and, secondly,
the inconsistency with the Convention of that practice. There
‘could be no grounds for seeking substantial proof of the
practice, which was an integral part of the case, at the admis-
sibility stage, while leaving to the merits stage the whole
guestion of the incompativility of the practice. If the
Commission rejected any part of the application on the ground
that substantial evidence of 2 practice had not been given, this
would in effect mean that the Commission was rejecting an appli-
cation under Art. 24 for want of prima facie proof and this the
Commission had consistently refused to do. '

C. As to the .allsgations reiating to particular Articles
of the. Convention

1. Under Art. 1

(a) Submiscions of the respondent Government

The respondent Government submitted in their written .
observations that Art. 1 of the Convention did not constitute
a head of liability otherwise than in respect of a right or
freedom defined in Section I~of the Convention. Accordingly,
no guestion on the merits ccould arise in respect of a separate
violation of Art. 1.  Since the applicant. Government's
allegations under that Article did not give rise to any issue
which fell %o be considered separately at any stage of the
proceedings before the Commission, this allegetion did not come
within the terms of Art. 24. The Commission should therefore
reject or, in the alternative decline to give further
consideration to, allegations of a contravention of Art. 1
which constitutedin any sense substantive allegations separate
from those of an allegation of a right or freedom defined in
Section I of the Convention.

At the hearing the representatives of the respondent
Government developed their arguments in this respect. They
submitted that the interpretation of Art. 1 suggested by the
applicant Government, namely that one act could constitute
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both a kreach of one of the Articles: - in Section I and at the
same time a separate and additional breach of Art. 1, was wrong
and contrary to the Commission's case-~law.  Art. 1 provided that
the "High Contracting Parties shall secure to everyone within
thelr Jjurisdiction the rights and freedoms defined in Section 1
of this Convention®. Art., 1 was not itself part of this Section
which comprised Arts. 2-18. Section I was essentlally a series
of statementse which are made tinding on the Parties by Art. 1,
whereas Art. 1, -on the other hand, was meaningless if read in
isolation. .= There could te no treach of Art. 1 unless there was
a denial.of the rights stated in Section I but a breach of one of
those rights was a breach of the Convention solely by virtue of
Art. 1. Strictly speaking, a breach of one of these Articles
was a breach of that Article read with Art. 1. Howvever, an act
such as, for example, depriving a man of his liberty in a manner
inconsistent with Art. 5 constituted only a single breach of the
Convention, and that breach had a single and not a dual character.

It had been suggested in the past, snd this was apparently
repeated in the present proceedinge, that such an act was both
g breach of the provisions of the Convention and also of a -
treaty obligation accepted by the Parties to the Conventiocn .
inter se. This inferpretation had, however, previously been
categorically rejected by the Commission.(see decisions on-the
admissibility of application No. 788/60, iustria v. Italy,
Yearbeok 4, p. 116 at pp. 1%8 and 140 and of the First Greek
Case, Yearbook 11, p. 730 at p. 762).

The object of the applicant Government's interpretation of
Art, 1 was an attempt to evade the reguirements of Lrt. 26.
Moreover, the applicant Government wss seeking to bring before
the Commission matters which did not amcunt to = bresch of any
provisions of Section I, although the Cemmission had repeatedly
decided that such matters could not be the subject of a complaint.
Further, the applicant Government were asking the Commission to
hold not that the respondent Government had committed wrongs
against specific individuals but -that they had been in breach
of alleged "treaty obligations" in respect of certdin individuals.
However, the ‘Commission had repeatedly decided that it was not
the purpose of the Convention to create reciprocal rights
between the High Contrdcting Parties themselves. The appli-
cant Government were trying to extend the cperation of the
Convention to matters which lay gquite outside its zmbit.

. It was true that this was not stated in the Convention
to be a ground of inadmissibility. However, it would be
objectionable for the Commission to spend time investigating
complaints of matters to which the Convention did not apply.
The Commission had previously recognised that =z complaint
might be declared inadmissible on this ground. in support
of this proposition the respondent Government referred tc the
Commission's decision on the sdmissibility of application
Ho. 214/56 (de Becker v. Belgium, Yearbook 2, p, 214, st p. 2%0)
concerning inadmissibility ratione temporis.
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(b) Submissions of the applicant Government

In their written observations the applicant Government
maintained that there was a breach-of Art. 1 of the Convention
by a High Contracting Party through that Party's failure to
secure the rights and freedoms defined in Section I of the
Convention where:

- the laws in force did not guarantee those rights and
freedoms; or

- the laws in force permitted +he infringement of those
rights or freedoms; or

- the Government failed to take effective remedizal action
to prevent repeated viclations of such rights and
freedoms by those persons for whose acts they were
responsible.

In the applicant Government's submission, the respondent
Government were in breach of Art. 1 by the mere existence (even
if non-implemented) of “the Special Powers Act and the Rules,
Regulations and Orders under it as part of the permanent
legislation. The implementation and exercise of these powers
were also in themselves:

- a further breach of Art. 1 as being a pogsitive failure
by the respondent Government to secure to. persons
within their jurisdiction the rights and freedoms defined
in Section I; and

- a breach of Arts. 2, 3, 5, 6 and 14, each taken in
conjunction with Art. 1, as being breaches of the
righte and freedoms set forth in Section I.

Accordingly, where a positive breach of any Article contained  in
Section I occurred, there occurred in addition and by necessity
a breach of Art. 1 of the Convention. Where no positive breach
of any other Article had occurred, there might still be a breach
of Art. 1 where legislation was enacted which could potentially
deprive a person of his. rights and freedoms iunder Section I.

The respondent Government had failed to take any effective
remedial action to prevent violations. Ordinary claims for
compensation by way of civil szction were inadequate in this
respect and the damage was not reparable by monetary compen—
sation. By failing to punish or discipline those who assaulted
detainees the respondent Government had failed in their duty
under Art. 1. This breach was separate from the bredch”
constituted by the assault itself.. It was not a matter for
which any domestic remédy existed so that the rule requiring
the exhaustion of domestic remedies could have no application.
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The applicant Government further submitted that the repeated
breaches of rights and freedoms under the Convention with official
tolerance constituted a breach of treaty obligations additional
to the rights and freedoms of the individual wictims. It
created a situation where the community generally was no longer
secure in the enjoyment of the rights and freedoms. ‘A deliberate
course of conduct in breach of the Convention was properly
categorised as a breach of a treaty obligation rather than a wrong
against a specific individual so the domestic remedies' rule had
no applicaticn.

At the hearine the representatives of the applicant:
Government made further submissions in this respect.  They
argued that the issue as %o whether Art. 1 was a separate head of
obligation was not an admissibility issue, and the respondent
Government's contention that it should be decided at the stage of
admissibility in this application was an attempt to apply to an
application under Art. 24 the provisions of Art. 27 (2) which
were expressly confined to applications made under Art. 25 of the
Convention. In the gpplicant Government's opinion it was
inconceivable that the Commission would at a preliminary stage
decide such a fundamental gquestion as the interpretation and
application of Art. 1. :

For the event that this issue was nevertheless to be
considered- at the admissibility stage the applicant Government
summarised, at one point, their submissions in this.regpect as
follows:

- The Convention was a treaty, being an intermational
agreement between the High Contracting Parties in
which reciprocsl agreement had been reached. Reference
was made to the Preamble and, in particular, its ending
with- the words "have agreed as follows"; '

- The purpose of the treaty was to maintain and realise
the fundamental human rights and fundamental freedoms
declared by the Universal Declaration of Human Righte
proclaimed by the United Nations on 10 December 19483
as stated in the Preamble;

- The method of carrying out this purpose was that each
High Contracting Party agreed with each other such
Party to secure to everyone within their jurisdiciion
those rights and fundamental freedoms;

- This differed from the nature znd effect of the Universal
Declaration which consisted of a joint declaration by
the Consenting Parties through the General Assembly (of
which they were members) of the intention of each to
promote respect for and recognition of these rights.
In the Preamble of the Declaration the effective word
was "proclaims" whereas in the Convention the effective
words were "have zgreed".
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- It should be noted that Arts, 2-18 of the Convention
were similar.din content and form to Arts. 130 of the
Universal Dédldration; '

- The différence between the two documernts was therefore
primarily to be found in Art., 1 of the Convention
which expressed a complete obligation to 'secure the
rights and freedoms subsequently defined.

- This was-a concrete obligation as was emphasis sed by
the wording of Art..19 of the Convention: "Io ensure
the observance of the engageménts undertaken by the
High Contracting Parties™;

- The Cenvention being by 1ts express terms an agreement
between the High Contracting Parties, the. engagements
were obligations owed by every such Party to.each of
the others. If such an obligation existed, there
should also be a possibility of it heing broken.
Therefore a breach of Art, 1 whose provisions created
the specific obligation to secure the rights and
freedoms subsequently defined must he possible and
this was consistent with the Jurlsprudenbu of the
Commicesion and the Court;

- 1%t was 'a principle of 1nternatlonal law as well as of
domestic law that in the lnterpretat on of any written
avreument effect must be given %o every clause and
eveéry provision.: o cohgtrne the Cohveniion in such
a way‘ﬁhat breaches could only occur of individual
Arilcles which defined specific rights anda freedoms,
e.g. Arts. 2-14, would be to give noe effect at =211 to
Ari. 1 for the Convention would have that meaning if
the words “have agreed as follows™ were _mmedlauely
followed in the text by Art. 2 and the succeeding
Articles.

- If Art. 1 daid create an obligation capable of. being
breached then it necessarily followed that,. at the
reference of a High Contracting Paritys quuh & breach
was justiciable only by a court of international law
and specifically by the organs set up uvnder Art. 19
of the Convention and could not be the subject of
procesdings in any municipal or domestic court.

In +the course of. the hearlng the rep -esentatives of the
applicant Government developped in greater detail and with
references to the Commission!s case-law thelr submission that
Art. 1 constituted a separate hezd of obligation. The
applicant Government again emphasised that this obligation
was a positive duty to secure the rights and freedoms concerned.
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The applicant Government also made further argunents in suppert
of the contention that a tegislative measuce in itself could be
a breach of the Convention even without having been implemented.
In this context the applicant Government submitted asg an example,
that a High Contracting Party which passed a statute providing
for a degrading form of punishment, for instancde the public
whipping of adults, in clear Vlolﬁtlon of Art. %, would e in
breach of Art: 1 even before anybcdy had been punished., Before
the law became ogerative in any particular case, there could;,

on the other hand, be no violation of Art. 3 itself. To .
construe Art. 1 and the Convention in such a way generally that
another High Contracting Party could not come to the Commission
until someone had been actually whipped could not conceivably.
be in adéordance with the declared intentions of the Parties.
entering into.. the Convention.

2. Under Art,:E

(a) Sﬁbmissions of*' the respondent Government

In théir written observations the respondent Government
denied that“the incidents referred to by the spplicant Government
under this: ‘Article (even on~the facts adduced, which were not
admitted) congtituted a breach of Art. 2 of the Convention.

Such 1n01dents gither fell within the provisions of Art. 2 {2)

or did not constitute an international deprivaticn of 1life’within
the meaning of Art. 2 (1). The main submissions on the admis-
sibility of the. allegation of a breach of this Article were

ag follows:

- nething in the relevant pzrts of this application
constituted a basis for the allegation that the .loss
of life of the 'individuals concerned, even if it had
been caused by the security forces (and it was not
admitted that this was the case in all the incidents
quoted), constituted "predominantly an administrative
practice ... endangering the right to life" or =a
"series of operations endangering the right to life®;

- consequently the provisions of Art. 26 were required
to be satisfied; and

- these preovisions had not been satisfied.

As regards the alleged administrative practice the
respondent Government submitted that administrative measures
had always exigbed to safeguard life in circumstances in which
trcops had to open fire.
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In this connection, the respondent Government referred to
the rules of the common law and statutory provisioas regarding
the use of force ih the event of a civil disturbance. . Under
the law military forces, when called upon %o assist thée civil
authority in the maintenance of law and order, were under the
same obligation as the ordinary citizen, namely to use only
such force as was reasohably necessary to restore.order.
Instructions on opening fire in circumstances where military
forces were s0 asgisting the civil authorities wers issued to
every soldier engaged in such duties. The instructions (known
as the "Yellow Card") were issued by the Director of Cperations
in Northern Ireland and were subject to revision from time to
time.

The respondent Government referred the Commission to the-
two revisions of the Instructions in force at 211 times relevant
to the applicgtion. The Yellow Card was intended to give
guidegnce Yo the soldiers on the pbwers available %o them under
the law, In particular, the card gave guidance to soldiers on
the circumstances in which they might open fire and in the
manner in which they might fire if it was necessary to do s0.
According to thege instructions a soldier should on 1o ‘oceasion
use more force then the minimum necessary %o enable him to carry
sout his dutieg and should not open fire if the situation . could
be otherwise handled; it was required that a warning should be
given before opening fire éxcept in certain exceptionzl circum—
stances. i

The respondent Government submitied that these instructions
cemonstrated the clear intention of the authorities that soldiers
should 'oniy open fire as a last resort and that, if they did so,
Tthere was to be no moré shooting than the immediate circumstances
demanded. The instructions also demonstrated clearly that. the
guldance laid dovm as to the circumstances when coldiers nay
open fire whilet quelling a civil disturbance were consistent
with the provisions of Art. 2. Moreover, the instructions
should be considered against the background of the common law
and statutery provisions, concerning the use of force. In this
connection the respondent Government also referred o the
findings in the Report of the Tribunal of Imgquiry conducted by
Lord Widgery, the Lord Chief Justice of England, into the events
in London@erry on 30 January 1972. Those findings were that
"the stending. orders contained in the Yellow Card are satis-
factory. Any further restrictions on opening fire would
inhibit the soldier from taking proper steps for his own
safety and that of his-colledgues. and would unduly hamper the
engagement of gunmen,®

The respondent Govermment then get out the relevant
provisions of United Kingdom.law regarding the use of troops
in a civil emergency and ,any deaths resulting therefrom. . in
act committed by a person resulting in the death of ancther
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perscon might give rise both to liability under criminzl law and
to a civil action for damages. 1L the deaths, alleged to have
been caused in violation of Art. 2, were caused in circumstances
which under the relevant provisicns of United Kingdom law were
uniawful, it would have been the duty .of the law enforcement
authorities to congider whether criminal proceedings should he
taken. Indeed, such action had” been taken against service
personnel (in certain cacses other than the cases of death
referred to in the application) in respect of incidents in which
they used -firearms.

If death was caused by 2 negligent act or by an intentional
and unjustified =ct, it was a wrong against the deceased for which
his personal representatives could, by virtue of the Law Reform
(Miscellaneous Provisions) Act (Northern Ireland) 1937, bring
en action in tort (i.e. civil wrong) against the person whoge
act caused the death, or against the latter's employver if the
act had been carried out in the course of that person's employ-—
ment. If the deceased would have had an action against any
person in respect of the acting causing his death (if death had
not ensued), any gdependants of the deceased had a right of _
action for any pecuniary loss which they had suffered by virtue
of the Fatal Accidents icts (Northern Ireland) 1846-1559.

Moreover, the Crown was vicariously liable. in respect of
tortious acts of its servants committed in the course of their
duties by virtue of the Crown Proceedings Act 1947. If =
person suffered injury as a result of a wrongful act of shooting
by a Crown servant (including a soldier), he (or his personal
representativeg or, if the Patal Accidents Actswere applicable,
his dependants) had a right of action either sgainst the soldier
allegedly recsponsible, or against the Crown. A right of action
would be agsinst the Crovwn even if it was not possible to
identify the soldier concerned.

Finally, another remedy available to the dependents was to
bring an action in a County Court for the payment of compensation
under the Criminal Injuries to Persons (Compensation) Act .
(Worthern Ireland) 1968, where the deceased's death was direcitly
attributable to a criminal offence {with certain exceptions)
and where those dependents could show that they suffered
pecuniary loss as a result. Excesgive use of force would be
an offence; and it was not necessary to identify the wrong-
doer, providing it appeared on the balance of probabilities
“that the injury resulted from a criminal act; nor was it
necessary for the person résponsible for the injury +to have been
prosecuted for a criminal offence in respect of the death
concerned. '

It was apparent that domesiic remedies within the meaning
of Art. 26 had been and still were available, to the estate
or dependents of the deceased persons in respect of the deaths
which were the subject ¢f the complaints under Art. 2. These
remedies had not yet been exhausted although procecedings had
been instituted in scme cases (cf. below p. 37).

./
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The respondent Government referred to -the applicant
Government's argument that the rights, if any, of dependants,
or members of the family, of individuals who were killed
contrary to Art. 2 were irrelevant to the question of domestic
remedies under Art. 26. This argument was, in the respondent
Government's submission, tantamount to saying that Art. 26
had no application st all in relation to allegations of a .
btreach of Art. 2. There was nothing in the Convention to
support such a suggestion. The remedies described aboveé
constituted remedies according to the generally recognised
rules of international law., Contrary to what wos stated in
the original application, monetary damages were recognised
in international law as an effective remedy in cases of death.
As an illustration of the recognition of damages as a remedy
the respondent Government referred to the Lusitania Case
((1923)77 RIAA 32). Accordingly, the allegations of the
applicent Government, under Art. 2 should be rejected as
inadmissible under Art. 27 -.(3) since domestic remedies hsg
not been exhausted as reguired by Art. 26,

At the hearing the representatives of the respeondent
Government develcped theiy submissions in this respect:
The allegation that the 22 deaths referred to in the
application showed an administrative practice of endangering
life had to be seen in the right perspective.. At present
there were about 20,000 troops stationed in Northern Ireland.
These troops had been involved in almost daily incidents.
The respondent CGovernment stated that the 22 deaths concerned
arcse in different ways and .in greatly varying cizcumstarices.
The incidents showsd no distinctive pattern of conduct by the
troops and had neo common factor save that in cach case troops
had opened fire which resulted, ox nay have resulted, in deaths.
In this connection the respoddent Government summarised
briefly their viéw of the essential focts relating to the nine
deaths which occurred in 1971 and made the following
observations in this respect:

- G B was killed by cne bullet in the course
of a rict in Londonderry on 8 July 1971 where trcops
had been heavily stoncd by .rioters. During four days
the soldiers had been attacked'by petrol and nsil
bombs and fired at. In reply to those attacks, the
troops fired three rounds, of which two were Ffired at

- Father H I was shot in Beifast on 9 August 1971
during a heavy exchange of cross fire between British
soldiers, and gunmen and there was 1o evidence that he had.

been killed by a shot fired by thé Armys
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- F MeG — Whilst clearing a barricade in
Belfast-on 9 August 1971, the soldiers came under
attack from a crowd of youths hurling stones, .bricks
end bottles. . Rubber bullets were fired to disperse
the crowd but with little effect.. McG was
shot after five petrol bombs had been thrown azt the
troopsy

- E McD was killed by a single shot, which
was the only shot fired 'during a series of riots in
the town of Strabane;

- S C was shot during the course of a riot in
Londonderry on 7 July 1971 when a crowd of over 100
men and boys had attacked the troops.with ‘stones and
other missiles. . C - was. not taken to hogpital in
Londonderry but brought across the border to the
Republic of Ireland with a wound in his thigh and

died there shorily after his arrival. The Coroner
subsequently found that C would probably have
survived if he had received medical attention sooner.
- W McK - On 11 August 1971, following
prolonged ricts in'Belfast, troops came across four
youths acting suspiciously. They were challenged to
halt but.failed to stop whereupon one 'of them,
McX s was shot;
- R A , el and S R were

shot in Newry after having attacked two men engaged
in depositing money in a night safe of a bvank.
Soldiers on guard believed that, the deceased were
attacking the bank by a bhomb and twice called on them
to halt but they did not obey and were then fired
upon.

As regards the 13 deaths in Londonderry, the respondent
Government referred to the Report of Lord Widgery. In view of
the security situation in Londonderry, the security forces
decided to block a protest march organised in the city by the
Northern Ireland Civil Rights Association on 30 January 1972
despite the prohibition by law of parades and processions in
Northern Ireland. A crowd of rioters attacked the Army which
was stationed behind three barricades and, during the Army's
.attempts to arrest the rioters, the firing took place. At the
time it was suggested that the soldiers had blatantly disregarded
the instructions in ‘the Yellow Card by firing indiscriminately
when the. only threat to their safety came from a small group
of stone throwers. After his extensive ingquiry Lord Widgery
concluded that the scldiersz did, while trying to contain the
disturbance, come under fire from unknown snipers who,
endangering the lives of the soldiers, inflamed a situation
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which might otherwise have passed without bloodshed. Lord Widgery
found (at para. 54 of the Report). that the first firing was
directed against the soldiers. He also found that there was no
general VYreakdown of .discipline among the soldiers.. In the
respondent Government!s -opinion the Report gave a picture of
soldiers conscientiously doing their best under very difficult
circumstances and in many cases under fire. The one or two
cases where soldiers were found to have fired without justifi-
cation were exceptional and :it would, in the circumstances, have
‘been remarkable if there had not been one or two such incidents.
However, no administrative practice contrary to Art., 2 of the
Convention could possibly be inferred from the two examples where
goldiers may conceivably have over—reacted.

In the respondent Government's submission the applicant
Government would, if they were to succeed in establishing. an ,
administrative practice under Art. 2, have to provide substantial
evidence of a pattern of killing or of acts endangering life.

On the evidence before the Commission, they had not even begun

to discharge their burden. Neither had the applicant Government
established official tolerance of acts contrary to Art.-2,
Whenever a death or serious injury occurred, investigation was
always carried out by the Army in addition to the normal civil
inquest. If ‘evidence was disclosed of a criminal offence the
papers were passed to the civil authorities for criminal
proceedings. . However, such proceedings would only be introduced
where there was sufficient evidence to merit the commencement of
proceedings. . The guestion of criminal or disciplinary
proceedings against the soldiers involved in the Widgery Inquiry
had been .carefully considered by the relevant cuthorities but
these authorities were not satisfied that such proceedings were
Justified.  Moreover,-there had been no indiffererice ‘shown on
the -part of the authorities by any refusal of adeguate .investi-
gation..: In addition to the normal inguests held inh case of
sudden death and inquiries where the security forces.are .involved,
the Home Secretary had set up the Widgery Inquiry. .The urgency -
with which the Inquiry wés set up and the merits of this careful
and exhaustive inquiry showed that there was ne attitude of
indifference on the part of the United Kingdom ‘authorities.
Neither was there any official tolerance by denying a fair hearing
in judicial proceedings.

The respondent Government stated at the hearin that, so
far, claims wunder the Criminal Injuries to Persons %Compensation)
Act 1968 had been commenced in respect of five of the first group
of nine deaths. . In addition, an action had been commenced 'in -
the High Court in respect of the death of E McD for the
loss of expectation of life on behalf of the estate and for
financial loss on behalf of ‘the dependants. As regards the 13
deaths in Londenderry, claims under the 1968 Act had been
commenced in respect of all cases and actions had been brought

in the High Court in respect of seven deaths. These remedies
had not yet been exhzusted. :
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(b) Submissions of the avplicant Government

In their written cbservastions the applicant Government
submitted that the facts relating to the incidents concerned
showed repeated and successive breaches of the United Kingdom
law, disobedience of the instructions in the Yellow Card and
breaches of Art. 2 of the Convention. The applicant Government
pointed out that the respondent Govermment had not, at that
stage, submitted any facts to substantiate their contention that
there had.been.no such breaches. 4z regards the Widgery Reportd,
reference was made, by way of example, to the findings in .the
Report that the firing of some soldiers had "bordered on the
reckless" and that "shots were fired without Justification"
(para. 85 and summary 8 of the Réport).  Moreover, Lord Widgery
had found that. the firing of 12 rounds by one soldier was
"unjustifiably dangerous for people round about" (para. 101).
Reference was algso made To g newspédper article in which the
Report was criticised on a number of points.

The applicant Government claimed that, in any event, no
consideration of the Widgery Report should be made at the stage
of admissibility. At that stage it had to be assumed that every
allegation of fact and contention of law by the applicant
Government was meritorious. The respondent Government's argu-
ment that the incidents referred to-did not constitute deprivation
of life within the meaning of Art. 2 (1) or, slternatively, fell
within the provisions of Art. 2 (2) should also only be considered
on the merits.

It was further submitted that, although the facts set out
in the application showed a geries of repeated operations.of
practices by the security forces in breach of domestic criminal
law and the Yellow Card, no member cof the security forces had
been prosecuted or disciplined in respect of any act arising out
of the incidents concerned. By failing to enforce the criminal
law, or otherwise to punish -or discipline such members of the
gecurity forces, the respondent Government had shown official
tolerance and acceptance of military. cperations and practices
in which citizens had been killed, contrary to Art. 2, and such
toleration constituted an administrative practice. There was
no domestic remedy for this continuing practice,

Moreover, the respondent Government's contention that an
award of damsges to dependents of a dececased person was a
sufficient remedy was in total disregard of the.rights of such
persons who had been killed as a result of a criminal act on
the part of the security forces. In particular, it was a
disregard for the rights of the community as a whole to have the
right to life protected by the enforcement of the law designed to
protect their rights under Art, 2. Cnce the respondent
Government had failed to enforce such laws, no remedy was
available to the community or to persons in Northern Ireland
to have them enforced. '
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Monetary desmages were not a sufficient remedy for the
purposes of Art. 26 of the Convention since, as far as such a
remedy was available in Northern Ireland, such Qamages could
only be obtalned in respect of actusl financial loss sustained
by the dependants by reason of the loss of life, and such a
remedy did not secure or proitect the deceased's right to lifs.
Insofar as monetary demages for loss of life constituted a
remedy according to the generally recognised rules of inter-
national law, it was only recognised as such on the basis of
the civil liability of a wrongdoer vis-&-vis the dependants of
the deceased concerned. Monetary damages were not an adequate
remedy in the context of a Convention designed to protect human
rights, including the right to life, even if they were such
in the case of claims of a.different nature under international
law, In the applicant Government's submission the Lusitania
Case ((1923) 7 RIAA %2}, to which the respondent Govormment
referred did nct consider or decide whether damages were or wére
not a sufficient remedy in cases where death had been caused by
wrongful acts of a Governmment or its agents, having regard to the
particular treaty obligations concerned in that case which
provided for the determin ation of claims by a Mixed Claims
Commission.

The applicant Government further maintained that no
domestic remedy in Northern Ireland gave a right to the relatives
or dependants of deceased persons to claim damages for mental
distress and suffering or "préjudice moral®™ arising from an
unlawful killing. Insofar as damages were a remedy (which was
not admitted), the damages available under the Acts referred
to by the  respondent Government were neither effective nor
adeguate. + In support of this submigsion reference was made,
inter alia,  to the decision in the ILusitania Case zs illustrative
of the recognition of the right to damages Tor metnal distress
as an .essential ingredient in awards of damages in death cases.
The applicant Govermment zlso argued that any monetary damages
payable in the circumstances alleged must allow for damages of
an exemplary or punitive character in order to be adequate or
effective.,  The domestic law of the respondent Government did
not permit relatives or dependants of a deceased person to
recover such damages in any circumstances.

At the hearing, the representatives of the applicant
Government submiffed that a consideration of each of the nine
killings in the first group showed that unprotected persons
were killed by members of security forces in contravention of
the domestic criminal law, the Yellow Card instructions, and
Art. 2 of the Convention. As regards the thirteen deaths
in Londonderry on 30 January 1972, the conclusions of the
Widgery Report were not accepted and were sometimes in total
conflict with the material presented by the applicant Govern-~
ment. This material suggested that fire was first opened
by soldiers before they were fired on, and that 'this firing,
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which caused the killing of & number of identifiable victims,

was clearly in breach of Art. 2. HEowever, even within the
Widgery Report there were instances of firing which were
"reckless" or "hordering on the reckless or dangerous™,~ 1In

the view of the applicant Gevernment it should not be necessary,
Particularly with regard to Art. 2, to show a great number of
cases in order to establish an sdmiristrative practice. More-
over, "it should be hoted that thé respondent Government again
confirmed at the hearing thet no criminal or disciplinary
action would be takeh agairst the soldiers concerned.

The ‘applicant Govérnment cleimed that the summary of facts
given by the respondent Government, concerning the first group
of ‘deaths, was too short to be of value and referred the
Commissgion to the evidencé filed with thé application.  As.
regards the death of E McD ; 1t appeared that he wds a
deaf mute and mentally below normal. He had at one time been
holding a rubber bullet in his hand but he was shot after he
had thrown it away. He wag wearing a red shirt and it séemed
that he had been picked out by the soldiers as a person to bhe
shot. It was plain that he had been a wholly innocent person
and, in the circumstances, it seemed impossible that no ' '
disciplinary action had been teken in rel-~tion to this killing.
The evidence presented by the applicant Government indicated

that Father M wag shot by British troops while administering
the last rites to a wounded person and while he was carrying a
make-shift truce flag. As regards F McG . the

evidence emphasised that, at the time he was shot by the troops,
he was not armed or carrying anything that might be mistaken
for a weapon. R & s J MeL and 5 R

were equally unarmed. G B and 5 C ___ were
also shot in situations. involving only stone throwing.

As regards the gquestion of domestic remedies, the applicant
Government emphasised that the complaint under Art. 2 was not
made on behalf of any person =z2lthough, in some respects, -1t was
supported by individual cases. The applicant Government wag
not seeking reparation for the dependants of a deceased person
but a determinaticn of the compatibility with the Convention
of certain practices. The situation was therefore different
from an application maede by an individaul being = dependant of
a deceaged person in relation to a breach of Art.. 2.  In-that
aituation there weould be a domestic remedy and the Commission
would have to-consider its adequacy.

In the applicant Govermment's subumission, the admitted
absence in the Taw of Northern Irelsnd of damages for grief
or "préjudice morzl" rendered the remedies under the Fatal
Injuries Acts and Criminal Injuries to Persons (Compensation)
Act insufficient. - For example, if a young person were killed
in breach of Art, 2, znd if, his death being immediate, there
was no significant or real expense connected with his recovery
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end if he left no financial dependant, nobody would be entitled
to compensation in Northern Ireland for that death. . In this
situation it was impossible to.say that an effective remedy
within the meaning of Art. 26 of the Convention was available and
should have been exhausted.

3. Under Art., 3.

(a) Submissions of the respondent Government

- In their written observations the respondent Government
first stated that the treatment alleged in the appendices to the
application to be contrary to Art, 3% of the Convention should be
regarded as falling into three categories:

a) treatment which in parass. 59-67 of the Compton Report
was agsociated with interrogation, nsmely hooding,
noise, wall-standing, deprivation of sleep and limited
diety '

b) other incidents referred to in the Report, namely the
"obstacle course" at:-Girdwood Park and "special
exercises"at Ballykinlar;

¢) other individual allegations of ill-treatment or injury
not referred to under a) and b) above.

The main submissions on %he admissibility of the allegations
of a breach of Art. 3 were summarised as follows:

- baving regard to the discentinuance of the treatment
described in category z), it was appropriate that the
Commission should decline to proceed further in respect

of that treatment; and, without prejudice to that
submission;

- ne treatment or incident of a kind desgcribed in the
Compton Report and referred to in category. a) or b)
was capable of constituting inhuman or degrading
treatment or punishment within the meaning of Art. .3;
nor, in the circumstances, did it constitute such
treatment or punishment contrary to Art. 33

and, without prejudice to that submiesion or in any
way pronouncing on the merits of any allegation of
treatment as described in any of the categories;

- any treatment of the nature alleged, if capable of
constituting a breach of Art. 3, would, in the precsent
context, be a wrong in domestic law Tor which remedies
existed in the law in Northern Ireland.



5310/71 and 5451/72 - 42 -

The - respondent Government then developed these submissions.
First, as reégards category a) the respondent Government referred
to the statement made by the Prime Minister of the United Kingdom
in the House .of Commons on 2 March 1972 concerning the Report of
a committee of Privy Counsellors of which Lord Parker of-

Waddington was Chairman (the "Parker Report™) {(1). That
Committee investigated all the five technigues used as an aid to
interrogation described under a). The Prime Minister then

stated that: “The Government, having reviewed the matter with
greaet care and with particular reference to future operations, have
decided that the technigues which the Committee examined will not
be used in future as an aid to interrcgation'. The Prime
Minister added that "... if any Governmerit. did come to the
decision, after the most careful thought, that it was necessary
to use some or azll of these techniques, it would be necessary

to come to the House first before.doing so ...".

In this connection the respondent Government first recalled
that the stated object of the application was not to obtain
compensation for the alleged victims of the practices complained
of but to achieve, through the procedures laid down in the
Convention, the sbandonment of these practices.

The respondent Government then submitted thst, insofar as
the application complained of the treatment under a), and
1rrespect1ve of whether or not that treztment gave rise %o an
issue under Arc., 3 (which was not admitted), the Prime Minister's
announcement that such technigues would not be used in the
future removed the ground of this complaint. . In the respondent
Government!s submiseicn it was nct the function of the Commission
to determine, as a "judicial tribunal called upon to decide a
legal controversy between the Parties" the compatibility with
the Conventicon of measures which had been abandoned. In the
present circumstances the function of the Commission was
achieved by the measures taken. In support of this argument
reference was made to the provisions of Artas, 19, 28, 30 and 31
of the Convention and to the Report of the Commission in the
First Cyprus Case (No. 176/56, Vol. I, pp. 106-114, not
publlshed) In that case the Commission decided not to express
an opinion on the compatibility of certain legislative and
administrative measures which were the subject.of the application
and which had been revoked in the course of the proceedings,
even though no settlement had been reached on other aspects of
the case. The Commission considered that, while the Convention
gave mno explicit guidance onh this point in circumstances where
the revocation took place during the proceedings, the guestion
must be decided in the light of the general function attributed
to the Commigsion by the Convention.

/.

(1) "Report of the Committee of.Privy Counsellors appointed
to consider suthorised procedures for the interrogation
of persons suspected of ferrorism", (Cmnd. 4901).
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In the respondent Government's view there was, in principle,
no distinction between the situation where, as in the Cyprus
case, the administrative and legislative practices in guestion
were revoked in the course of the proceedings before the Commission
and the present situation where the measures in-question had been
abandoned. beforé the. Commission had proncunced on the admissi-
bility of the application.. If it would not be appropriate for
the .Commission to pronounce on the compatibility of such measures
with the Convention, where it had already begun an examination
on the merits of the complaint, there were even more compelling
reasons why it shcould. decline to proceed tc an examination of
the merits of a. complaint relating tc such measures. it
remained, of course, open to. any person who was allegedly &
victim of such measures to pursue any remedy open to him under
United Xingdom law.

As regards the guestion of domestic remedies, the
respondent Government submitted that s person who claimed that
he had been ill-treated whilst in custody might, under the
common law, bring an dction in tort for damages which, as a
general rule, would be an action for assault (this expression
being used here to include battery).

In certain circumstances an action for negligence might be
available in a- case where an action for assault would not lie.
The Crown was vicariously liable foxr. torte of members of the
armed forces even if it was not known which individual service-
man was responsible for the alleged wrong. - If the alleged
treatment.was caused by & policée officer (i.e. in Northern
Ireland a member of the Royal Ulster Constabulary, hereinafter
referred to as the RUC) the Chief Constable of. the RUC could
be sued under Sec. 14 of the Poclice 4ct (Northern Irelesnd) 1970,
which provided that proceedings might be brought agzinst hiwm in
respect of, torts committed by members of the poliice force under
his direction.and control in the exercise or purported exercise
of their function. '

Assault might also constitute a criminal offence, for which
an alleged wrongdoer might be prosecuted or, as mentioned under
Art. 2 above a person who sustained an injury, which was. :
directly attributable to-a criminal offence, could apply .for

compensatién under the Criminal Injury to Persons (Compensation)
Act (Northern Ireland) 1968.

Furthermore, the Chief Constable of the RUC was required,
by Sec. 13 of the-Police Act, forthwith to record the
complaint of a member of the public against a member of the
police forece and to cause it to be investigated. In certain
cases such investigation was to be carried out by a barrister
or solicitor. Some 19 persons referred to in the application
had made formal complaints under this section.
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In the respondent Government!s submission these remedies
congtituted remedies according to the. generslly recognised rules
of international law. Monetary damages were a sufficient and
adequate remedy in the domestic law of both the szpplicant and
the respondent Goverrments; in cases of assault or personal
injury monetary damages . were recognised as effective damages
in internationzl law. Contrary to.what was alleged in the
gpplication, domestic remedies were available to persons in
Northern Ireland who alleged acts capable of constituting a
breach of Art. 3. Moreover, by April 1972, at least 22 persons
named in the application (at least 17 of them whilst detained
or interned) had, in regard to treatment allegedly received,
instituted proceedings against the Crown through various public
authorities, The claims alleged, inter alia, assault, battery
and negligence. A 3ist of these persons and the subsitance of
their claims was set out in an annex to the respondent Govern-
ment's chbservations. In one case judgment had heen recovered
for £300. In another case 16 perscons who had taken proceedings
againet various authorities received agreed damages of £250 or
£150.

The respondent Government submitted that, insofar zs any
isgue might have fallen to be considered by the Commission in
respect of treatment alleged in the proceedings for which
damages had been awarded, such issues had been resolved and no
further guestion remained for determination in the present
proceedings.  Insofar as other allegations were made of a
violation of Art. 3, it was submitted that, having regard to the
availability of remedies, there had been a failure to exhaust
domestic remedies by the persons specified in this part of the
application and, accordingly, the circumstances in which the
Commission might deal with this allegation &s prescribed in
Art, 26 of the Convention had not been satisfied. In this
connection, reference was made to the Commission's decision on
admissibility in the Second Cyprus Cese (application Wo. 299/57,
Yearbook 2, p. 187) where the Commission held inadmissible
20 complaints relating to certain identified persons on the
grounds that a remedy was available which had not been exhausted.
OUn the other hand, in respect of certain alleged wrongdoers who
had not 'been identified, no remedy had been available against
the Crown, except by petition which was not = remedy within
the meaning of Art. 26. However, the situation in the
present case was different zs, under the law in Northern
Ireland, an action slways lay against the Crown. The
respondent Government also referred to the findings of the
Commission in the Second Cyprus Case as regards the bringing
of actions by persons in custody (ibid. at p. 194).

The respondent Government then referred to the sssertion
made, in the context of the alleged breach of Art. 3, by the
applicant Government in the originagl application (para. D7,
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p.14 above),-that there had been a denial of justice on the paryt
of the respondent Government and that the ‘rule of exhaustion of
domestic remedies therefore did not apply. - .The respondent
Government submitted that it was not clear whether by this
assertion it was simply claimed that there was no effective
remedy, or whether it had some wider context. As .regards the
former alternative, the respondent Government repeated that
remedies were available and that proceedings had been taken in
some casesi:  If the assertion was made in a wider context, it
was submitted that it was misconceived:, the concept of denial
of justice in any othér sense than that in which this expression
was used in international law had no relevance and certainly

not in relation to the admissibility of an application under

the Convention; nor had the applicant Government alleged any
matter which would confer jurisdiction omn the Commission or

give rise to any claim to a locus &tandl for the applicant
Government in that regard. ' ‘

In their observations the respondent Government then. dealt
with the contention that the alleged breaches of Art. 3 also
constituted an administrative practice. @ The Government stated
-that, to the extent that there might be evidence of a practice
in relation to the treatment described in category a) above, the
treatment had been discontinued. So far as concerned the
allegations of treatment described under b) and c), no alle~
gation of fact had veen cited in support of the existence of a
practice in relation. to that treatment. The respondent
Government repeated their submission that a bare allegation of
a practice does not fall within decisions of the Commission such
as that in. the First Greek Case, nor discharge the onus on the
applicant Government to establish such @ practice, so as to
exclude from consideration at the admissibility stage the issue
of whether or not domestic remedies have bheen exhausted.

The respondent Government submitted that the allegations of
‘a practice relating to treatment desecribed in categories a), .b)
and c¢) should therefore be rejected under Arts. 26 and 27 (3) of
the Convention. Thig submission was without prejudice to the
earlier submissions that the Commission should decline t0 ‘proceed
further with the examination of those aspects of the application
relating to treatment described in category a) and that no treat-
ment in categories a) and b) was capable of constituting a breach
of Art. 3.

_ At.the hearing the representatives of the respondent
Government made further arguments in support of their above
submissions. '
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The respondent Government maintained that a distinction
should be made between the authorised aide to interrogation
considered in the Compton and -Parker Reports (i.e. the above-
mentioned category a)) and the other forms of ill-treatment
alleged.

As regards the previocusly authorised techniques, it was
denied that they had been used since 2 March 1972 when the
Prime Minister announced that they would be discontinued.
Moreover, it was open to persons, who complained of having been
subjected to any of these technigues, to bring civil proceedings
against the Crown or the Chief Constable of the RUC even if they
could not identify an individual defendant. In fact, -out of
the 12 persons mentioned. in the Compton Report and in ,
Sir Edmund Compton's second report as having been subjected to
these techniques, six had already instituted civil proceedings.
It was therefore clear that, whether or not the technigues
constituted a violstion of Art. 3, they had now ceased and
domestic remedies were available. In this situation it would
be appropriate for the Commission tc follow ite decision in the
First Cyprus Case and decline to proceed further or this aspect
of the case. Moreover, whether or not the techniques had
constituted a practice, no such practice existed any longer.
Bven.if an .administrative practice might obviate the need for
an applicant to exhaust domestic remedies, that situation no
longer applied.

The respondent Government. then referred to the Commission's
finding in the First Greek Case (Report II, 1, pp. 12-13) that
there was a close link between the noticn of an administrative
practice and the principle of the exhaustion of domestic remedies
and that, when there was a practice of non-observance of certain.
Convention provisions, the remedies would of necessity be
side-stepped or rendered "inadeguate. In the réspondent
Government's opinion the facts of the present case disclosed
no sueh position. 5 so006n as allegations of fact were first
made,. the Compton Committee was established to investigate themn.
When the .existence of certain facts, nasmely the five techniques,
were reported by that Committee, the Government set up the
Parker Committee to consider these techniques and, when this
Committee submitted ite report, the techniques were abandoned.
At all times it had been open to persons to take proceedings.
arising from experiencés of the interrogation techniques.

Such proceedings were in some cases commenced before the FPrime
Minister's statement on 2 March.

Ais regards the allegations of other forms of ill-treatmént
the respondent Government emphasised that these allegatiocns
were not admitted. If such treatment took place, it was
entirely unauthorised and domestic remedies were available,.

The fact that the majority of the persons complaining of ill-
treatment were in custody under the Special Powers Act did
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not affect their right under the common law to bring a civil
action for physical assault or ill-treatment: The allegaticns
of ill-treatment concerned fell into two groups, namely alle-
gatlopﬂ of force used against some of the detalnees, such as
kicking and beating, and allegations of threats of force and
violence. There was, however, a domestic remedy available for
all such aliegations. Thus, a detainee who was struck or
threatened with violence could recover damages. If a physicszl
asgault had involved humiliation or degradation of the injured
party, thig element could be taken into account by the court in
ssséssing the appropriste damages. In addition to thé remedies
for a civil wrong, the Criminal Ingurles to Persons Compensation
Let (Northern Ireldnd) 15068, provided z detainee who had ,
suffered maltreatment w1th a further effective remedy. Civil
proceedings and a clzim for compensation under the 1368 Act
could be pursued simultaneously, but compensation awarded in
such civil proceedings would be taken into account when making
the ward under the Act.

The respondent Government further submitted +that there was
no evidence to support the applicant Government's allegation
that, for various reasons, these remedies weré ineffective or
iliusory.

In particular the facts showed that former detainees and
internees had not (as suggested by the applicant Government)
been deterred from bringing proceedings after their release by
Tear of re-arrest or maltrcatment. By 11 September 1972, 35
such former detainees or internées named in the allegations of
ill-treatment brought before the Commission had commenced civil
claims in the Northern Ireland courts; 16 of these were actidns
in the High Court, 14 were actions in the counity court and
there were 5 claimeg under :the 1968 Act. Moreover, 11 of these
former detainees and internees had been granted legal aid to
enable them %o bring theilr claims against the Crown. In this
connection the appllCQnt Government had referred to the case of
i V. 3 in which the judge.had commented on the
silence of the RUC in face of allegations of maltreatment (1).
However, the plaintiff was in no way prejudiced in pursuing
his domestic remedies but was awarded the damages he asked for.

The applicant Government had been equslly wrong in
suggesting that persons in custody might face difficulties in
bringing claims and that this would render their right to
institute proceedings illusory. Detainees and internees
might, and did, tzke legsl advice if they wished to initiate
proceedings against the Crown and speolal arrangements were
made for sclicitors to visit them and they might also corres-
pond with their solicitors.  WNo permission wzs needed to
institute proceedings. In fact, while in custody, 48 persons
had already instituted procuedlngs against the Crown f01
maltreatment or wrongful arrest.

7
D/ L)

(1) Judgments given on % January and 18 February 1972 by
Judge Conaghan’ in the Armagh County Court.
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Furthermore, it was clear from the mass of statements and
medical reports (in some cases with photographs) submitted to
the Commission by the applicant Government that detaineeg and
internees, who wished tc bring proceedings for alleged maltreat-
ment, had no. difficulty in obtaining evidence.

In this context the respondent Government emphasised that.
there was in Horthern Ireland a strong and independent judiciary.
and legal profession whe were in no way subserviant to the
executive, .- This was clearly shown, inter alia, by the cases
to which the applicant Government had referred in partlcular,
the case of M v, S and the McE case. In
this connectlon, the regpondent Government prov1ded further
information as to the number of claims brought for maltreatment
in Northern Trelsnd and the damages received for such claims in
cases which had been settled. )

The respondent .Government then turned to the allegation
that (apart from the authorised techniques of 1nter30gatlon)
there had been in Northern Ireland an administrative practice of
ill-treatment of persons in custody contrary to Axt. 3 of the

Convention. The respondent Government again denied that, even
asguming that specified acts of ill-treatment cccurred, they
amounted to an: administrative practice. In view of the

Commigegion's findings in the First Greek Case the applicant
Government were obliged to produce substantial evidence, already
at the stage of admissibility, %o,show that there had been a
steady and systematic process of ill- treatment and that there
had been official tolerance of that proecess.

Ag. regards the first element, the respondent Government
emphaalsed that the applicant Government only relied on complaints
made in 127 cases, although a tctal of about 3,500 persons had
been arrested zt some sztage during the serious emergency in
Northern Iréland. Moreover, some of the,complaints made were
trivial. . .Inv the respondent Government's submissien this did
not reveal a systematic process- of ili~treatment.

With regard to the second element, the respondent Government
submitted that there was nothing in the Special Powers Act or in
any administrative instruction authorlslng unlawful conduct.

On the contrary, the Parker Report set ot a directive which
specifically outlawed violence %o life and persons, ill-treatment,
torture and outrages on personal property, including humiliating
and degrading: treatment. A1l soldlers in Noxthern Ireland were
under strict instructions to use no more force than was neceﬁsary
to make arrests and ‘supervise persons in custody. . Those
instructions made it abundantly clear that no form of physical
ill~treatment was to be used against individuals.
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However, even if these rules and directives had bheen broken,
the respondent Government had-not condoned such breaches. - The
Compton Committee was established to investigate the truth of
suich allegations. In addition, the Army and the RUC had carried
out detailed investigationsg into complaints concerning conduct
of their members and a number of cases had been submitted to "the
prosecution authorities.for decision whether criminal proceedings
should be brought. However, as was illustrated in the Compton:
Report, the authorities had encountered difficulties in their
investigation as a result of the failure of detainees and
internees to give evidence.

At the hearing the Attorney-General stated, on behalf of

the respondent Government, that since 30 March 1972 he had been
ultimately responsible for prosecutiong in Northern Ireland. .
He submitted that it had been his firm policy that criminal acts
of physical ill-treatment by the security forces should not be
tolerated. In order to strengthen the administration of crlmlnal
law, a Department of Public Prosecutions was established in
April 1972. The Attorney-Genersl referred to a number of

cages in which, before he became responsible for ‘progecutions,
soldlers were charged with offences involving ill-treatment of
civilians. In gome cases the soldiers concerned were fined or
given prison sentences. He also referred to charges brought
after 30 March 1972, against members of the securlty forces
including charges agalnst two police officers and :a soldier for
inflicting grievous bodily harm on three persons referred to in
the applicant Government's submissions. These prosecutions had
brought it home-to the security forces that no criminal dcts
would he tolerated by the prosecuting authorities.

TMurthermore, the Attoxmey—General gstated that hiz directions
to the Director of Public Prosecuticns in Northern Ireland were
to exXercise his powers irrespective of any consideration save
whether or not there wasg evidence on which it was reascnably
likely tha® a2 conviction would ensue. The Attorney-General
explained that he had also warned and advised the competent
authorities of the Army and the police that, whenever there was
sufficient evidence of conduct amounting to the crime of assault
or intimidation of a person in .custody, the person responsible
would be preosecuted. Moreover, the police and the Army had
- been informed that interrogation, whether under -ordinary police
powers or under the Special Powers Act, must only be conducted
in accordance with the law; _this meant that such interrogation
should only be conducted if the person interrogated was held
under proper and reasonable conditions, with reasonable and
proper opportunities for movement and with intervals for
normal refreghments and rest, The Attorney-General stated
that he had no reason to believe that such directions ox
warnings had been ignored.
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In reply to. a question from the Commission as to what
interrogation in depth meant at the prezent time, the Attorney-
General stated, inter alia, as follows:

"First, interrogation in depth means asking extensive
and searching guestions on subjects specially selected
as likely to be able to provide useful information and
its object is to obtain reliable information concerning.
the disposition of the enemy and of his intentions

rather than to obtain evidence to achieve a conviction
in the courts. The statement of the Prime Minister on

2 March ... meant that, while the use of the five
technigues would be. discontinued, the process of asking
extensive and searching ques tlong would continue as -and
when it was considered necessary. Chviously, when
combatting terrorist campaigns of the kind the IRA is
currently waging, it is necegsary to obtain information
which can be of use tor the security forces in preventing
and combatting such terrorist attacks and thereby in
saving life, But while such interogation centinues
in specially selected cases, where the subject is
considered to have information likely to be of use %o
the security forces, clear instructions have been

ssued to the Chief Constable of the ‘Royzl Ulster

Gonstabulary (and all interrogation is the respensibility
of the police, not of the Army) that the use of the

five techniques set out in the Compton end Parker Reports
is no longer authorised and that any form of physical
ill-treatment iz strictly forbidden.™

(b) Submissions of the applicant Government

In their written observations the applicant Government
rejected the segregaticn made by the respondent Government
between the authorised aids of interrogation and other forms of
alleged ili-treatment on the ground that .such segregation was
neither logically justifiable nor appropriate. The dpplicant
Government asked the Commisgsicn to define the rights under
Art, 3 of the Convention and to reach more acceptable standards
as to what constituted torture or inhuman or degrading treat-
ment . than those apparently accented by the respondent Government.

The applicant Government then made the following
submissions:

- The Government would rely, inter alia, on the iravaux
préparateires of the Convention, the jurisprudence of
the Commission and on medical evidence in support of
their contention that the forms of ill-treatment
complained of, whether taken individueally or
cellectively or in conjunction with other forms of
ill-treatment, constituted a breach of Art. 3;
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- The general physical brutality and ill-treatment
complained of had not been discontinued;

- In-any event it was not accepted that.discontinuance
‘could, in any circumstances, constitute a barrier %o
admissibility. . At the admissibility stage the sole
funection of the Commission was to decide whether the
conditiorns in Art. 26 were fulfilled and no consideration
could be given to any conciliatory.function;

- The- Commission!s decision in the First Cyprus Case was
not a binding precedent; in that application it was
accepted that the measures whose examination was not
pursued, namely corporal punishment and collective
punishment, had been discontinued. Moreover, they
were not part of a larger practice or scheme of
‘conduct. In the present case neither of these
conditions obtained.

The applicant Government referred to further affidavits
statements,,medical reports and photographs in support of their
contention that, despite the assurances of the Prime Minister of
the United Klngdom, continuing breaches of Art. 3 were -still
ocecurring. In support of the contention that ‘the treatment
referred to in the materisl submitted to the Commission in this
respect, or in the Compton Report was. capable of constituting
a breach,of-Art. 3, the applicant Government referred in
particular to two reports by psychiatrists. In the opinion of
the applicant Government, the observations made by the respondent
Government in this regard were irrelevant t0 the admissibllify
of the application as was evident from the fact that such
observations had not been considered at the admissibility stage
of previous applications by States relating to Art. 3. The
only issue in such an application made under Art. 24 was the
guestion whether domestic remedies had been -exhausted. In
considering this guestion it had to be -asgumed that every alle~
gation of fact and contention of. law was meritorious.

.The applicant Government further replied to the respondent
Government's objection that no allegation of fact was cited to
support the assertion that the treatment complained of consti-
tuted an sdministrative practice. The applicant Government
here referred tc the evidence contained in the appendices to
their application and observations. - The applicant Government
also noted that, although the treatment complained of was
clearly 111ega1, it was not suggested by the respondent
Government that thdse responsible for the acts concerned had
been punished; mneither had the respondent Government taken
any adequate or effective action to prevent their repetition,
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If, contrary to the applicant Government's above argunent,
it was permissible to segregate certain forms of ill-treatment,
it was incumbent. on the respondent Government to show what
remedies were available for each form of i1l-trecatment alleged
in the application, if they sought to contest the admissibility
of the complaint in respect of such ill-treatment, -~ It was |
submitted that the respondent Government had failed to discharge
this burden. It was not sufficient for this purpose to state
in general terms, as had been done in the regpondent Government's
observations, that .any treatment of the nature alleged, 1if
capable of constituting a breach of Art. %, would, in the present
context, be a wrong in domestic law for which remedies existed.
Purther specification in relation to each form of ill~tredtment
was necessary because of the abridgement of the, general ‘
principles of tort in common law wrought by the Special Powers
Act. The applicant Government also observed that the respondent
Government had made no reference to the initiation or conclusion
of any prosecutions or even investigations under the Police Ac%
1970, despite the lapse of up to nine months since the actions
referred to in the appendices t¢ the original esppliication.

The applicant Government claimed that for the following
reasons a civil action for damages was by itself an inadeguate
remedy -in the present circumstances: '

- First, an award of damages did nothing to prevent the
recurrence of such acts either by or againzt the same
persons, or otherwise;

-~  Secondly, persons-who had suffered from such ill-
treatment from the 'security.forces were at a very
serious disadvantage in seeking a domestic remedy
because:

a) they would find it difficult if not impossible
to procure the evidence of Independent witnesses
who could substantiate claims;

b} the sééurity forces carrying cut breaches as a
planned system would inevitably make conceal-
ment of -these breaches a part of that planned
system;

c) the disadvantages were greatly increased when
the person suffering from the breaches was
incarcerated‘immediately therecafter, thereby.
being deprived of the freedom necessary for the
normal collection of evidence, e.g. prompt’
medical examination and instruction of a legal
adviser.
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The applicant Government pointed out that it was .a settled
principle in international law that the exhaustion of a domestic
remedy was not required if, in the circumsténces, such remedy
would prove ineffectual or inadegquate.' Thisg rule was not a
technical or rigid rule but one which internationsl tribunsals
had applied with a considerable degree of elasticity.'- In the
present case where- there had been widespread, repested and
flagrant breaches of Art. %; one of the most findamentzl of the
Convention, ‘involving irreparable damage to the victims, a remedy
must, 1 11 was to be deemed adeguate, be more immediate. and
effective than ‘the eventual prospect of monetary dzmages.
Wothing less than the vigorous enforcement of the law by the
Bxecutive, through criminal prosecution and disciplinary action,
could afford an adequate remedy. In <this context reference
was made to the Commission!s Report in .the First Greek Case
(Vol. II, 1, p. 12, para. 25). ‘

In the applicant Government's submission the Executive had,
in the present case, not only failed to secure by pesitive action
the rights guaranteed in Art. 3 of the Convention but had also
attempted to obstruct the course of civil claims by maintaining

a . threat of internment against -the claimant. In support of this
contention the Commission was refsorred to two judgments given
in the case of I _ V. 5 delivered on

3 January and 18 February 1572,

Moreover, the applicant Government .claimed +that the evidence
submitied by them disclosed a repetition of acts sufficient to
.constitute an administrative practice especially when considered
in conjunction with the official tolerance envinced by the
respondent Govermment's failure o punish such acts ‘or to prevent
their repetition. In this context reference was again made +o
the Commission‘s Report in the Pirst Greek Case (ibid. Pp- 1-15
and pp. 412420 and in particular to p. 13, para, 27). '

The applicant Government stated in conelusion that the
remedies sought by them could not be granted by a domestic court
in the United Kingdom.. 'Such a court had no jurisdiction to
consider whether there had been a breach of the Convention,
Moreover, it was submitted that; where the wrong sought tolbe
remedied was a breach of a treaty snd the remedy sought was a
declaration that +this had occurred, the domestic remedies rule
had no application. ‘

A% _the hearing the representatives of the applicant
Government maintained +that evidence of the éxistence of an
alleged administrative practice in breach of Art., 3 of the
Convention was not relevan®t tc the issue of admissibility in
an inter-State zpplication such as the present, whose .object
was to determine the compatibility of an administrative
practice with the obligations of the respondent Government
and not to seek redress on behalf of individuals. The
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applicant Government also claimed that, even if such -evidence

was nevertheless considered to ve.relevant at the admissibility
stage, this evidence had clearly been provided in the appiication
and the documents supporting it.

According to the applicant Government, the factual
information .supplied with the application related to.a total of
103 persons and the complaints of ill-treatment ran from
9 August 1971 to the end of January 1972. The treatment
complained of occurred in three identifiable places, Eight
persons complained of, this type of ill-treatment in Palace
Barracks, which was oné of the identified places and nineteen
persons had given' statements with regard to such treatment in
the same. Place between 20 September 1971 and 7. January 1972.
With reégard to the Girdwood Detention Centre there were thirty-
one stavements relating to the périod 9 August - 2 November 1971
and four statements concerning the period 2 Kovember 1971 -~
25 January 1972, In Ballykinlar eighteen persons made
depositions concerning such treatment alleged to have taken
rlace on the same day, namely 9 August 1971. In the areas which
could not be identified, mostly due tJ the treatment of the
pecplie concerned, there were nineteen persons invelved and these
incidents had occurred from August to November 1971 in seven
places and from November 1971 to January 1972 in five places.

in the applicant Government's -view the treatment %o which
these 103 persons were subjected had an extraordinary air of
repetition. The statements showed that precisely the same
methods recurred repeatedly.with varistions only in the order of
application, Not only the techniques referred to in “he. Parker
Report, such as Hooding, wall-standing and noicz, occurred as
total pattern bui also the other forms of ill-<reatment, some of
them mcre savage, recurred with the some pattern. It.would be
illogical to separate the technigues .referred to in the Parker
Report Zrom other forms of ill-treatment as the statements showed
that the same person was subjedted to both kinds of treatment
in the same place and &t the hends of the same security personnel.
The entire *hweatment of these 103 persong was closely inter-
related and showed a recurring pattern. '

In the applicant Goverrment!s submission the failure 4o
punish the security personnel responsible for the alleged ‘actd
of 1ll-treatment had three consequences.  First, it constituted
evidence of an official tolerance which was an accepted
ingredient in an administrative practice. ~Secondly, it
established in. itself a failure %o secure to persons. the rights
and freedoms in Art, 3. . Thirdly, because the executive could
not be forced to punish the responsible persons, its failure
to'do 50 rendered. other apparent remedies for injuries- to
individuvalssineffective and insufficient in = situation where
such injury consisted of a failure. by a Government to secture
and protect the individuall's rights and. freedoms.
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When concluding their submissions under Art, 3 of the
Convention, the applican®t Government referred to the .account
given by the Attorney-General of the respondent Government as %o
the instructions and steps he had taken to provent ill-treatment
when he became responsible for prosecutions in Northerm Ireland.
The applicant. Government fully accepted that 'such instructions
had been given. . However, there was substantisl evidence of
brutality apart from the interrogation in depth technigues.

The appllcant Government was regularly receiving information to
the effect that physical brutality continued. Moreover,
constant charges of this kind were still being made in the
newspapers. in Lorthern Ireland. In these clrcumstances, there
still remained a situation which should be investigated by the
Commission.

The applloant Government also asked the Commission to
proceed with an investigation,of the interrogation in depth and
pointed out that, while certain techniques had been discontinued
some form of.such interrogation was still in operation. In
this connection; the applicant Government described the forms
and effects of the previously authorised technigues. AS
regards wall-standing, the persons who were being interrogated
were Kept in an uncomfortable posture with the tips of their
fingers againegt the wall for long pericds. Their heads were
hooded and. they were deprived of sleep and food. They were
also eubJected to what the psychlatrlete described as a "white
noise" which was a continuing noise with the object of producing
a sense of igolation in the vi:tim as well 'as hallucinations.
The hooding also produced a sense of isolation and disorientation
and, it was claimed), 1n some cases -a sense of panic or suffo-
cation It was clear from the evidence submitted, in particulaxr
a report by Professor J. Bastiaans of Leyden University that the
intention was to isolate a person, not only from communication
with other persons, but also from himself. In the applicant
Government's submission anything more patently and grossly in
violation of Art. 7 than such techhiques could not be. conceived.

At the present time the regpondent Government had- ceased
these particular practices but it appeared clearly that the
possibility of some of these measures being re—introduced was
contemplated and the respondent Government had expressly
reserved to itself the right to re-introduce them. The Parker
Report showed that thesé interrogation procedures had been used
in Malaya, Palestlne, Kenya and Cyprus where they had similarly
been discontinued until they were required again. Thus, they
had been used again in the British Cemerocns (1960-61), Brunei
51965) British Guiara (1964), Aden (1964-67)., Borneo/Malaysia

1965-66), the Persizn Gulf (1970-71) and in Northern Ireland.
It would be approprlate and vimely for the Commicssion to szet
standards ‘and 1limits as to what forms of interrogation in
depth were perm1551blo
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4. TUnder Ari. 5

(a) Submissions of the respondent Government

In their written observations the respondent Government
referred to the text of the original application in which it was
alleged that the internment of persons in Northern Ireland was a
breach of Arts. 5 and 6 of the Convention and that the powers
contained in the Special Powers Act and Regulations, as well as
their operation, were in breach of the said Articles. It was
observed that, apart from a reference (Part E, para. 11, see p.16
gbove) to persceng held irn custody or detained, no indication was
given of the’ context in which such a breach was alleged to exist,
and no zllegation of fact was made except with regard to intern-
ment. The respondent Government therefere agsumed that the
reference to ‘the Special Powers Act and Regulations, and the
operation of the powers therein contained, was a reference to
those powers and their operation in regard to internment and to
the holding of persomns in custody or detertion in relation to
the making of an order of internment.

So far ass concerned an alleged breach of 4Art. 5 by reason
of the existence of the powers contained in the Special FPowers
Act =and Regulations, the respondent Government repeated that the
application failed toc state how the existence, as distinct from
the application, of enabling legislation was capable of contra-
vening the Convention. . So far as concerned the alleged breach
of Art, 5 by reascn of the operation of such powers, the
respondent Government repeated their observation that there was,
and had been st all times material to the application, a public
emergency threatening the life of the nation and that this fact
was not disputed by the applicant Government. The latter's
submission on the present issue went not to the existence cf the
emergency, but to the extent of the meassures taken by the
respondent Government or the Government of Horthern Irelsnd
and their consistency with the respondent Government's other
obligations under international law. With regard to the latter
zllegation, nc indication had been given. of any specific '
obligation under international law with which thc measures taken
were alleged to be inconsistent. The respondent CGoverriment
submitted therefore that this ellegation should be rejected, or
that the Commission should decline to give further consideration
to it, on the ground that, in this respect, the applicant
Government had failed to comply with the Rules of Procedure.

The respondent Government then obgerved that, between
Januaty and the end of July 1971, 2 police officers, 10 soldiers
and 8 civilians, not themselves the instigators  of violence,
were killed ss a result of terrorist activity. In January
there were 16 explosions, in May 37 explosions, and in July
68 explosions. On 9 August 1971, the Northern Ireland
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Government faced with this increasing violence and the difficulty
of bringing those responsible tc justice (due to intimidation and
the ‘ease with whick terrorists were able to .cross the border,
with the Republic of Ireland after carrying out. their attacks),
decided, with the agreement .of the respondent Government, that

it was necessary to use their powers of detention and internment
in order to protect the population-as a whole from terrorism.
Whenever possible the normal processes of criminal law continmed
to be followed:- between .9, August 1971 and 31 March 1972 over

888 people had been charged in. the ordinary way with.offences
arising out of civil disturbances. Internment had been ordered
only in cases where, after careful examination of a recommendation
of a senior police officer, the Minister of Home Affairs for
Northern Ireland was- satisfied that the person concerned was at
the time an active member of the IRA or had been actively
implicated in the IRA campaign. Between 9 August 1971 ana-

31 March 1972 796 persons had, from time t0 time, been-interned
for varying periods without trial in eXerclse of the powers
conferred by the Special Powers Regulations.

Orders for internment made under the Special Powers
Regulations expressly provided that due congideration should be
given by an-Advisory Committee to any representations which the
person subject to the Order might make. The . current .Advisory
Committee -comprised a Deputy Judge of Oxfordshire Crown Court
(who was & Roman Catholic) and 2 lay members. Regulation 12 (3)
required- ‘that the chairman held or had held certain- judicial
appointments, or was a . practising berrister of at ileast. ten years
standing.  Any internee might put such representations as he
wished to make against the internment order %o the Committee,
either orally or in writing. . Hz might be represented by an
agent in the preparation of his case and certain legal aid was
available. The function of the Committee was to consider
whether or not the internee could safely be released, whereupon
they put their recommendation to the Minister of Home Affairs
whose functiong were now exercised by the Secretary of State for
Northern Iréland.. In addition the Committee had conducted a
systematic review of the position of persons interned under the
Regulations, By 30 March 1972, 588 cases had been heard by the
Committee (notwithstanding the refusal of 451 %o appear or
otherwise make representations to the Committee), of whom 69
were recommended for release. - A1l of these were released
except for & persons who refused +o give an undertaking not to
engage in violence on their release and this was in accordance
with the policy stated by Mr. Faulkner, the then Minister of
Home Affairs, to the effect” that the Committee!s recommendations
would be followed whenever possible.

Following the enactment of the.Northern Treland (Tewporary .
Provisicns) Act 1972 the functions of the Minister of Home
Affairs of Northern Ireland became exerciseable by the Secretary

of State for Northern Ireland. - In his statement, explaining
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the reasons for :the introduction of that Act, the Prime Minister
of the United Kingdom referred to 'the guestion of internment and
said that, within the next few weeks, those internees whose ,
release was no longer thought likely to involve an unacceptable
risk would be set free. . The Secretary .of Stzte for Horthern
Ireland. would establish a procedure to review each case
personally. In & subsequent statement in the House of Commons
the Secretary of State explained the -policy which he would
adopt. In particular, he said that cases which could be brought
to trial.would be. _He also stressed that the sooner violence
gnded.. the sooner could internment be ended.

On 7 April 1972, the Secretary of State announced the
immédiate relase of a total of 47 internees and also of" 26,
detainees. Subseguent releases of internees had brought the
total of interneces released from 7 April to 28 -April to 118.

The respondent Government maintained ‘that, faced with the
prevalling situation, they and the Government of Northern
Ireland had, at all times relevant to this application, been
clearly-entitled, within the margin of appreciation accorded to
Governments in such cases, to take the view that internment
measures 1n general had been and weré reguired by the exigencies
of the situation within the meaning of Art. 15 (1). . They also
maintained thet the application of these measures in practice
had been within that margin of appreciation and h=zd gone mno
further than was strictly required by the exigencies of the
situation and, if that question remained in issue, were not
inconsistent with their obligations under international law.
They therefore repeated ‘their submission that the matters of
complaint in Part E of the application did not constitute a
contravention of their obligations under the Convention,

The respondent Government stated that they were mindful of
decisions of the Commission reserving o its examination of the
merits issues in relation to Art.- 15, They submitted, however,
that the question whether measures taken by a State were
measures in respect of which, or taken in ecircumstances in which,
-& State was entitled to exercise its right of derogation were
matters which might properly be taken as = preliminary issue.

A determination that the measures fell within that description
rendered unnecessary any further exsminstion of issues under
Articles other than those specified in Art. 15 (2); Dbefore
there was a determination of the issue wnder Art., 15 (1), the
examination of any such other issue would be premature.
Accordingly (and since the question was, as a natter of -fact,
capable of separate consideration from issues as to which

Art, 15 did not permit derogation) -they submitted that it was
appropriate that the issue whether the measures token were
measures which were permitted under Art. 15 (1) should be
considered as a preliminary guestion. . They requested the
Commission to consider it zs such and to hold that the matters
referred to in this part of the application did not constitute
a contravention of the Convention.
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In their oral observatlons at the hearing the representatives
of the resporident Government maintained these submissions. In
this connection reference was again made first to the reasons
for introducing internment and detention on 9 August 1972.

Further reference was made td the letter addressed on-25 August
1971 to the Secretary General of the Council of Burope for the
purpose of Art. 15 (%) of the Convention (see ' the annex below).

The respondent Government also recamlled the statements made
before. the Furopean Court by the applicant Government in the
Lawless Case as to the activities of the IRA and the measures
introduced by the applicant Government, including detention
without trial, to deal effectively with -the threats from the
IRA. The respondent Government submitted that it was clear
that the previous campaigns referred to in.the Lawlegs Case did
not approach in violence and extent the threat to security of
the present campaign in Northern Ireland.

The respondent. Government emphasised that the power of
internment under the Special Powerg Act was accompanied by
importent safeguards. In particular, according %o - ,
Regulation 12 (1), an internment order could be made only if an
officexr. of the RUC not below the rank of county inspector, or an
advisory committee, recommended that "for securing the preser-
vation of the peace and the maintenance of order in Northern
Ireland it is expedient that a person who is suspected of
acting or having acted or being about to act in a mannetr
prejudicial to the preservation of the peace and the maintenance
of order in Northern Ireland" shall be interned., Regulation 12 (1)
alsc required any internment order to contain express provision
for consideration by an advisory committee of any representations
made against the order by the person concerned.. Moreover, it -
was recalled that Regulation 12 (3) laid. down that this
committee should be presided over by a person holding, or having
held high judicial office, by &z county court judge or a
practising barrister of at least ten years! standing.

The respondent Government gave further information to show
that internment was being phased out as quickly as possible and.
stated that, between 30 March and 12 September 1972 a total of
557 1internees and 166 detainees had been released, At the
latter date there were still 171 internees and 67 detainees. -
However, on 21 September 1972, the Secretary of State for
Northern Ireland had announced new important changes in the
procedure. First, the Government would set up a commission
of experienced lawyers and laymen to advise them on the
measures required to.deal with terrorist activity and to bring
to book individuals 'involved in terrorist activity without
resorting to internment. Pending this report and the subse-~
quent legislation on it, the Government proposed to change the
existing law to facilitate the prosecution of persons for -
membership of unlawful organisations. In addition, provisions
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would be introduced urider the Special Powers Act t0 set up a
tribunal to deal - with persons suspected of participatioh in
terrorist asctivities. The relevant procedure would provide
maximum safeguards fol the protection-of the individual énd, .
while eliminating objectionable features of internment, notably
Judgment by executive decisions alone, would be matched by the’
special conditions in Northern Ireland. This tribunal would
be asked to consider cases referred to it (including ceses of
those presently interned oxr detained) and to determine the nature
of their inveolvement in terrorist activities with a view %o
their release or committal to a2 period of.detention.

The respondent Government further developed their submission
that the Commission .should, in the present cacze, determine at
the admissibility stage the question whether the derogation from
Lrt. 5 was justified under Art. 15.  In this connection the
respondent Government referred to the Commission's decision in
the Lawless Case to join to the merits of the caze the
respondent Government's preliminary objection under Art. 15
(Yearbook 2, pp. 308, 334). In the respondent Government!'s
opinion that decision did not exclude the possibility that, in
an appropriate case, the Commission would decide at the
admissibility etage, on.the question of a derogation under .
Art. 15, In the present application the two grounds indicated
in the Lawlegss Case for joining this issue to the merits did not
apply. First; in the present case, it was not disputed that
there was, and had been when the emergency measures were first
taken, a public emergency in Northern Ireland threatening the
life of the province. Secondly, the Commission had in the
present case a full and detailed account of the threat posed by
the IRA to peace and security; of the powers contained in the
Special Powers Act and Regulations and the existing safeguards
against abuse of such powers; of the manner in which these:
powers had been exercised in practice; of the functions of the
Advisory Committee and of the steps which had been taken since
20 March 1972 t¢ bring internment. to an end. There could be
no substantial dispute about these facts nor about the
situation confronting the respondent Government at the time of
the derocgation and the steps taken to meet this situation. What
might be in dispute was whether these measures went beyond the
mergin of appreciation allowed to a State in judging the extent
that is strictly required by the exigencies of the situation.

In the respondent Govermment's submission this question should

be dezided 2t the present stage, the material needed for such
decision being available in the form of undisputed facts.

The clainas under Art. 5 should therefore be declared inadmissible.

The respondent Government then turned.to the particular
submisgions made by the applicant Government in support of
their contention that the measures taken exceeded what was
strictly reguired by the exigencies of the situation. The
first criticism was that the decision to intern was taken
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previously by.the Minister of Home Affairs but, after 30 March
1972, it was taken by the Secretary of State for Northern
Ireland alone. Neither of these was bound by.the views of the
Advisory Committee. This position would be changed by the
setting up shortly of the new tribunal announced on 21 September
1972, Moreover, internment could only be ordered on the
recommendation of 'a senior police officer. As regards the
Advisory Committee, their advice had not been binding on the
Minister but there were only six cases in which the Minister had
not released an interned person when this had been advised by
the Committee, These six persons were released by the
Secretary of State on 7 April 1372.

The applicant Government's second ground of criticism was
that the right of representation before .the Advisory Committee
did not include a right to know the evidence on .which that
person was interned or the right to enquire into, cross-examine,
or refute that evidence. However, the reasons for this
restriction was self-evident. The IRA was prepared to murder
without scruple anyocne who endangered or interfered with its
members or activities, o inform an interned person suspected
of ‘being a member of the IRA of the-names of the witnesses on
whose evidence he was interned would, in some cases, constitute
a death warrant of these witnesses or would ensure some lesser
form of retribution on the part of the IRA.

_ The third criticism was that there was no right given  to an
interned person to appear or to be represented or give evidence
before the person who made the decision as to his internment.
However, an interned person had the right to appear or be
represented before the Adviscry Committee whose advice had
almost invariably been accepted. ‘

The fourth criticism, finally, was that a person, who was
detained under the Special Powers Act and Regulations, had no
remedy and-not even a remedy before the Adviscry Committee to
procure release as long as the detention wis a valid. detention
in accordance with the reguirements of the Act. In considering
this criticism, the purposes and the background of the Act and’
the Regulations had to be kept in mind. They were made and
Passed in a situation of -emergency and danger to the community
as a whole which would have to be dealt with, if it arcse,
sewiftly and quickly. . Morecver, Sec. 1 of the Act provided
that there should be as little interference as’ possible with
the ordinary course of law, avocations of life and the. enjoyment
of property. In the regpondent Government!s submission the
eXistence of the Special Powers Act and the Regulations had
been, and. was, necessary in the particular situation prevailing
in Northern Irelsnd and there was nothing to suggest that the
powers concerned had been ablUsed or used contrary to the
provisions of Sec, 1)
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Moreover, the courts had been astute to ensure that the
powers conferred were exercised in accordance with the strict
requirements of law, In this connection reference was made. to
the McE Case which had been referred to by the applicant
Government. In that case the judge had to interpret :
Regulations 10 and 11 under which McE had been arrested
and he held that theré was no valid arrest and ordered that
McE should be released.. Furthermore, the civil authority
retained power to grant bail to all persons detained by virtue
of Regulation 11 (4).  The respondent Government did not
regard these .powers to detain and to intern as attractive powers,
vut they were powers to be used when regquired for the security.
and safety of the inhebitants of Northern Ireland,: In this
context the respondent Government again referred to the
McE Case whers the power of arrest was described "as part
of legislation to meet unusual conditions where more normal and
conservative powers may be ineffective for preserving peace and
maintaining order in a troubled community™. In the applicant
Government's submission the mere creation of the powers of
detention concerned, which were pursuani to an Act passed by a
democratically .elected Parliament, couid not and should not he
accepted as grounds of a viable application under the Convention.
The need for such powers were plain and it was necessary that -
detention should be immediate. The fact that there was no.
express provisicn in the Act or Regulations for a remedy by
application to a court or some other tribunal did not violate
the Conventions Tt was alsc true that there was N0 express:
provision limiting the pericd during which a person might bhe
detzined but, if the existence of the powers was justified,
this was not surprising. The judge in the Mck Cage
considered that there was no such limitation enabling the courts
to sct as a court of appeal on the iszsue of the time which the
arrested man could be held under Regulation 1ll. However,
without suggesting that there was any limitation as to the
period a man could he detalned, the respondent Governmens stated
that they were not aware of any court decision specifically
deciding whether or not there was any implied restriction. to
+he effect that a man could only-be detained for a reasonable
period. If the courts found that it was right that there Was
no such limitation on the basis that these powers were- created
to deal with situations of emergency, it would be wrong to hold
that there wag, on this basis an admissible application under
the Convention. Nor did the fact that people .were detained
under those powers ipsc facto give substance to . such an
application.

In this connection, the respondent Government referred to
the. applicant Government's argument that the fact that the
Special Powers Act and the Regulations under it remained in.
force and did not have %o be brought into operation by &
Government Proclamation or Resolution by Parliament, consti- -
tuted a breach of Art. 1. Leaving aside the guestion whether

/e
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there could be a separate breach of Art. i, The respondent
Government submitied that there was no effective interference
with anyone's rights until the powers conferred by the Regulaticns
were exXercised. ~ In the respondent Government's submission, the
powers under the Act and the Regulations had never been used
save in circumstances whern Art. 15 of the Convention applied and
the respondent Government had then given due notification of

the fact that such powers had been exercised. The: reason for
these powers always being in force was simply that, if a public
anmouncement was reqguired before the powers of internment and
detention could be exercised, the period of time which would
inevitably elapse between such a public announcement and the
attempt fto detain individual persons, would enable those persons
to escape over the border. '

The respondent Government stated that they did not accept
the applicant Government!s submission that there was.no remedy
cr only an illusory remedy available under domestic law for any
misuse of the Regulations. The lack of justification for this.
submission was shown by the McE Case. In that case, the
judge accepted that the powers conferred under the Regulations
were wide, but he laid down that there were three grounds on
which it was open to the applicant to.sttack the order which.
had Vbeen made against him.  Thege were, first, whether the
arresting officer did indeed suspect that McE had atted in
orie of the ways specified in the Regulation: ~secondly, whether
he held that suspicion bona fide and honestly; and thirdly,
whether he carried out the escential - prerequisites to the arrest
and, in particular - this being the point in issue - whether he
t01ld the person being arrested the things he was entitled to
be told, The judge then held that, on the third ground, the
particular exercise .of power in that case could successfully
be attacked.

In reply 1o a question from the Commission at the hearing,
the respondent Government gave detailed information as +o the
procedure before the Advisory Committee znd the way in which a
case reached the Committee. In particulsr, the respondent
Government explained that an interned person was informed in the
internment order served on him of his right to make repre-~
sentations, The interned person himself wds entitled +to make
representations and have his cass considered by the Committee
under Regulation 12, In addition, the Advisory Committee
could consider internment cases on its own initiative even if
the interned person had not himself made representationsg to
the Committee. When internment was introduced in Avgust 1971
the Adviesory Commitfee was esbtablished under +the chairmanship
of His Horour Judge Brown and it commenced -a review of all
cases irrespective of whether the individual interned persons
had made representations to the Commitiee. Between
4 October 1971 and 30 March 1972 the -cases of 588 persong were
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considered. In-451  cases ‘the 'internee concerned chose not %o
appear before the Gommlttee Of the cases considered the .
Committee recommended in ‘favour.of the release of 69 persons,

of whom 63 were in fact released. On 15 April 1972, His Honour
Judge Leonard became chairman of the Committee which was. still
carrying out its statutory duty of considering representatlons
made to it by interned persons. = However, the general review of
all internment cases was now being carried out by the Secretary
of State for Northern Ireland personally.

The Committee,; under the chalrmanshlp of Judge Leonard; had.
considered representations from nine interned persons and’
recommended the release of four of' these persons, and these
recommendations had been followed.

An interned person might appear before the Committee either
alone ‘or accompanied by a lawyer who could state his case. He
wag also entitled to legal assistance in the preparation of his
written representations to the Committee. At the hearing the
interned: person or his lawyer was given the opportunity to
question the ‘grounds for his internment as set out in the
internment order. The Committee also considered-written and
oral representatlons of police officers but, in order to protect
the lives of witnesses against reprisals, the actual evidence
against the 1nterned person was not notified teo him or his
lawyer,

(v) Submissions of the applicant Government

In their written observationg the applicant Government first
replied to the respondent Government's observations concerning
the alleged contravehtion of the Convention by reason of the
existence of the Special Powers Act and the Regulations and the
applicant Government referred to their submissions in this
respect under Art. 1 (see pp. 29- z2 above).

With regard to the respondent Government's observations on
the alleged breaches of Arts. 5 and 6, the applicant Government
made the following comments Whlch applled to both Articles:

(i) The observations of the respondent Government were not
relevant to the question of admissibility of the
appllcatlon

(ii) The eppllcant ‘Government noted the comments made by the.
Commission in the first decision on the admissibility
of the First Greek Case (Yearbook.ll, pp. 690, 726- 728)
where the Commission held that the provisions of.
Art. 27 (L) and (2) did not apply to applications
submitted under Art. 24 of the Convention and,
accordingly, that the guestion whether such an. appli-
cation was well-founded or not was solely a question
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relating to the merits and. therefore, the effects
of derogations made by the respondent Govermment
utnder Ard. 15 couvld not be considered at the stage
of admissibility;

(iii) The measures taken by the respondent Government

' exceeded what was strictly required by the
exigencies of the situation both by reason of the
continuing existence of- the Special Powers Act
as part of their domestic legislation and in the.
operation by the respondent Government, and by the
security forces under their control, of the said
Act and Regulations and, in particular, in that:

~ notwithstanding the observations made by the
respondent Government concerning the Advisory
Committee, the internment (as distinct from detention)
of persons without trial was solely at the decision.
of the Minister ‘of Home Affairs for Northern Ireland,
making such use as he, in his sole discretion, might
think fit of the views of an Adviscry Committee which,
irrespective of the religious persuasion of its
Chairman, was merely adviscory and not an independent
Judicial tribunal; +there were still 447 persons
interned without trial in Northern Ireland:

—- the rights of representation before the Advisory
Committee recently conceded to an interned person

did not include a right to know the evidence on which
that person was interned or the right to enguire into,
cross-examine as to, or refute’that evidence;

- no right whatsoever was given to an interned

person to appear before, to be represented before or +o
give evidence before the person who made the decision
as to his-internment.

~ no remedy whatsoever, not even that of consideration
of his case by the aldvisory Committee, was allowed .
to a person who was detained without trial as distinct
from being:interned without trial; neither was there
any enforceable legal limit to the length of time for
which a person might be detained. There were gtill
some 141 persons detained without trial in Northern
Ireland.

With reference to the respondent Government's submission
that they were clearly entitled, witiin the margin of ‘appreciation
accorded to :Governments, to take the view that emergency measures
were required by the exigencies of the situation within the
meaning of Art. 15 (1), the applicant Government pointed .out
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that the margin of appreciation referred to related to the
assessment of the facts justifying measures in derogati‘on. It
could not be 1nvoked in defence of measures which restricted’ the
rights and freedoms secured and defined by the Convention but
which did not contribute in any way to safeguarding the nation
against the public emergency threatening its life. In this
connection reference was made to the detailed criticisms cf the
Special Powers Act and the Regulations made thereunder as were
contained in an appendix to the application. Reference was
also made to,the. judgment of the Eurdpean Court in the Lawless
Case (332/57) where, in deciding that the derogation from the
Convention came within the terms of Art. 15, stress was laid on
the fact that the legislation permitting internment without.
trial was "subject to-a number of safeguards designed to prevent
abuses in the operation of the system of administrative detention®.

‘With regard@ to the respondent Government's statement that
the Minister of Home Affsirs for Worthern Ireland was satisfied’
that each person interned "was at the time an active member of
the IRA or had been actively implicated in the IRA campaign®
the applicant Government submitted that:

- .8ince neither the person interned nor the applicant.
Government was aware of the evidence which so satisfied
the Minister of Home Affairs for Northern Ireland, and’

- since the statements of -many of the persons whosge
nemes were set out in Appendices 4-7 and the Addenda
thereto, denied the allegations made, 'and

- since no independent judicial tribunal existed to
examine the bases on which the Minister of Home Affairs
for Northern Ireland became sc satisfied,

the respondent Government's statement in this respect was
unsupported in fact, and, in any event, was irrelevant to the
issue of admissibility.

The epplicant Govermment noted that it was not suggested by
the respondent Government that there was any domestic or legal
remedy available to any person arrested or detained (as distinct
from interned) pursusnt to the provisions of the Special Powers
Act.

It was noted that, although -the respondent Government
claimed that detention and internment were measures strictly
required by the exigencies of the situation and 796 persons
were interned without trial bétween 9 August 1971 and
31 March 1972, yet in the same period of time it was possible
to have over 888 persons charged: in the normal process of
criminal law,
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The respondent Government had requested that theé guestion
whether the measureés taken were ‘permissible under Art. 15 (1)
should be considered az a preliminary question. The applicant
Government referred .thé Commission again to the objects of
their claim set out in Section A of +the application and commented
that, in such a case and where also it was alleged that the
existence of the Speciszl Powers Act and Regulations made there-
under were in theiselves a breach of Art. 1 of the Convention,
it was inapproprizte that the request of the respondent
Government should be acceded to,

With reference to the respondent Government's chservation
that the application ‘failed to state how "the existence, as
distinct from the application, of the Special Powers Act and
Regulations was capable of contravening the .Convention®, the
applicant Government referred 1o the cbligation of Parties to
secure the rights and freedoms defined in Section I of the
Convention. * They also referred to the statement in the
Commission's decision on admissibility in the de Becker Case
(application Wo. 214/56) +o the effect that the Convention was
binding on all the authorities of the Contracting Parties
including the legislative suthority (Yearbook 2, pRp. 214, 234).

A% _the hearing, the representatives of the applicant
Government maintained that their allegations under Arts. 5 and
6 should be declared admissible and that ne guestion as to the
derogation under Art. 15, the extent of the measures taken in
pursuance of such derogation cor its validity could arise at the
admissibility stage.

In the event that the Commission would nevertheless consider
the question of derogation at that stage, the applicant Govern-
ment also maintained thet the measures taken exceededswhat was
strictly required by the exigencies of the situation.

In this connection the applicant Government explained that
the Act and Regulations gave to the sxecutive three different
powers of detention, namely:’

- a powér to detain = rergon for up to 48 hours which
did not, under the Regulstions, require suspicion
either of a criminal offence having been committed or
that there had been an intention t0 commit an offehce
(Regulation 10);

- & power of detention .which was unlimited in time
(Regulation 11).

- a power of internment in respect of which there was no
effective tribunal which could inguire into the validity
or soundness of the internment (Regulation 12);



5310/71 and 5451/72 - 68 -

The applicant.Government then asked the Commission to
consider two fundamental .questiohs in considering what measures
might be. strictly necessary in a situation of emergency., ‘First;
whether . any authority, which had the power of internment, from
which there was no. judicial eucape, ‘sheould have, for any purpose,
the concurrent power to_order unlimited detention?. ' Secondly,
even if a power . of 1nternment were a necessary measure -in any
given_emergeney, what conceivable administrative or practical
ground could there be for denying an interned person the right
to have his caSe considered by a judicial tribunal which had
effective power to release him or to,confirm his internment?

The applicent Government also recalled,that the Special
Powers ‘Act and Regulatlons had remzined in force for 50 years
and that it did not require any legislative act, even a procla-
mation or order-in-council, to make these powers effective.

In particular, the regpondent Government had justified this.
gbsence-of parliamentary control over the times at which, or the
circumstances under which, the power of internment could be’
introduced on - the ground that the time required to proclaim or
announce the introduction of the power of internment would
enable those persons, against whom it was intended to be operated,
to escape. In the applicant Government's opinion this
explanation 1gnored however, the fact that, even if it were
announced that there were now or at any given time between

2,000 and 3,000 terrorists in Northern Ireland, the whole
populatlon of 1 1/2 million people lived permanently under the
shadow 0f the possibility of being interned immediately and
without prior notice.

The applicant Government then commented on the provisions
of Regulations 10, 11 and 12. Regulation 10 provides that:

“"iny officer of the Royal Ulster Constabulary, for

‘the preservation of the peace and maintenance of order,
may suthorise the arrest without warrant and detention
for a pericd of not more than 48 hours of any person-

" for the purpose of interrogation.?

As regards 'this Regulation the applicant. Gevernment noted
thdat it was not necessary that the officer authorising +the
arrest of a person should in. any way. suupect the person arrested
or about to be arrested of doing any wrongful act, or of
intending or of being) involved in the doing of any such act.
Moreover, under this Regulation a person might be arrested for
interrogation in comnection with another person but without
any connection with his own sctivities.
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~Bven more- drastic powers were t0 be found in Regulation 11 (1)
which permitted any person so authorised by the civil authority,
or any police constable or any soldier, to arrest without warrant
any person whom he suspected of acting in a manner prejudicial
to' the maintenance of peace and order, or to arrest any person
found with a book or document which gave ground for such
suspileion. = This was simply a power of arrest. However, under
Regulation 11 (2) a person so arrested might, on the order of the
civil authority, be detained in brison or elsewhere as directed
until he was discharged by the Attorney-General or brought before
a court of summary jurisdiction. This Regulation gave an
unlimited power of detention. Once the arrest had been achieved
by any of the officers referred to in Regulation 11 (1), the
civil authority could detain a person without any reference to
any court or without any form of ad judication until he was
discharged. The applicant Government stated that the judgment
in the McE Case showed that there was no time-limit within
which a detention order under Regulation 11 (2) had to be made,
nor was there any limitation of the period an arrested person
could be held in custody under Regulation 11 (1).. The same
Judgment showed that the courts could not be agked, to' determine
whether the grounds of suspicion on which a person was arrested
and subsequently detained were reasonable or not.,

The zapplicant Government then referred to the power of
internment in Regulation 12 which provided that, on the
recommendation of an officer of the RUC or of an Advisory
Committee, the Minister of Home Affairs might, for the purpose
of securing pesce and order and where it appeared to him that
it was expedient to do so, order that a person who was suspected
of acting in a manner prejudicial to the preservation of peace
and order should reside in a certain place and report +to the
police at regular intervals or be interned.

The applicant Government recalled that .a person so interned
had a right to have. his case reviewed by an Advisory Committee
which could recommend that the internment should continue or be
ended. In this connection, the applicant Government repeated
their submissions with regard to the procedure before the

Committee and the advisory character of that Committee.

By way of comparison the applicant Government then
referred to the relevant parts of the legislation in the
Republic of Ireland which had been considered in the Lawless
Case, namely Part VI of the Offences Against the State (Amend-
mentj dct 1940..' The applicant Government reinted ocut that
there were important differences between the Special Powers
Act and that legislation. In particular, the 1940 Act could
only be brought into operation by a Government proclamation
which itself was liable to annulment by Parliament. The
1940 Act.also provided that an interned person had a right of
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appeal to a Detention Commission whose decision, where it ordered
that an internee should be rsleased, was hinding on the executive
and the courts. Moreover, the Detention Commission could require
the Miniegter for Justice to furnish &ll relevant information or
documents=., These safeguards were congidered and given much
significance by the Commission in its Report in the Lawless Case
(E.C.H.R. series B, 1960-61, pp. 123, 133 and 134). Hewever,
none of these bcfeguards was pTOVlded for, or at least riot
provided for in an effective form, under the Special Powers Act.

The applicant Government also referred to the statemeuts
recently made by the Secretary of State for Northern lreland as
to the respondent Government's future intentions sbout intern-
ment and the setting up of a new tribunal. It was submitted
that, even assuming that these matters could be considered. by
the Commission at the admissibility stage, there was no suggestion
that this.new .tribunal was a tribunal to which a person had
access as of right and which wasz capable of releasing him from
internment.

At the hearing the representatives of the applicant Govern-
ment also developped their submission that no effective remedies
were avallable to a person deprived of his liberty under the
Specisl Powers Act in breach of Art. 5 of the Convention. It
was true that, if there had been a failure by the security forces
or the executive to comply with the precise procedural reguire-
ments of the Special Powers Act and Regulations, the courts
could release a person from what would then bhe an invalid
detention. In this context, the applicant Government sitressed
that the judiciary in Uorthexn Ireland had been scrupulcus in
its observance of these technicalities. On the other hand, if
these procedural reguirements were complied with, there was no
effective recourse to any ordinary court in relation to the
deprivation of liberty.

In support of this submission the applicant Government
referred to the judgment in the McE Case where the position:
of the tourts in relation to the exercise of the powers under
the Special Powers Act was described. In that case the judge
considered, inter. zlia, the gquestion whether the power.of arrest
under Regulation 11 (15 could be exercised on any suspicion
regardless of whether it was reasconable or not. The judge held
that 1t was sufficient if the suspicion in the mind of the
arrestor was an honest and genuine suspicion and that, in an
application of the sort concerned, the court could only enguire
into the existence of the suspicion in the mind of the constable
and whether the suspicion was an honest one.

The applicant Government argued that this judgment showed
that relief was only possible if mels fides could be established.
In view of the serious practical difficulties involved in proving
such mala fides this remedy was purely illusory. In support of
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this argument reference was made to de Smith "The Judicial
Review of Administrative Action". (second ed. p. 315). The
applicant Government. added that the right, of a detained person
to obtain access to a solicitor. was irrelevant in view of the
very limited competence left to the courts in this respect.

5. Under Art, 6

(&) Submissions of the respondent Government

With regard to the alleged breach of Art. 6 in relation
to persons interned without trial, the respondent Government
first referred in their written observatlons to the European
Court's decision in the Lawless Case that "the rules set forth
in Art. 5, para., 1 (b) and: Art. 6 respectively are irrelevant
to the present proceedings ... the latter because there was no
criminal charge against him" (judgment of 1 July 1961, p. 51).
The respondent Government stated that no allegation of fact -
was made in the present instance in relation to Art. 6 other
than that certain persons were interned without trial; in
particular, there.was nc assertion of a criminal charge~in-
respect of the persons interned without trial. ' Indeed such an
assertion would-be at variance with the allegations of a breach
of Art. 5. The respondent Government submitted that, according
to the above decision of the Court, Art. © was equally
irrelevant tc the present proceedings,

The respondent Government then referred to the Commission's
decision on the admissibility of application Neo, 788/60 (Austrla
v. Italy, Yearbook 4, pp. 116, 180-182) with regard to the
argunent put forward by the respondent Government in that -case
that the complaints did not come within the competence of the
Commission raticre materize, In reply to this argument the
Commission had held that the provisions of Art. 27 (2) were not.
applicable tc an application under Art. 24 and it had found that
the complaints set forth in the application were not outside
the general scope of the Convention.

The respondent Government stated that their submission in
the present case as regards Art. & was to be distinguished from
the argument ratione materiae in . the previous case in that their
present argument was directly based on 'a decision of the European
Uourt in & case which was directly relevant and in which the
issue was determined as a matter of law, The legal issue
was the same in 'the present case. So far as concerned Art. 27 (2)
that Article required .the Commission %o consider inadmissible
a petition under Art., 25 which it considered, inter alisa,
incompatible with the provisions of the Convention. It was
submitted that such a provision did not preclude the Commission
from rejecting a particular allegation or declining to examine
it further, whether on the merits or otherwise, in a case where
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it was apparent that, as a matter of law, the examination could
only concern an issue which in the light of the decision of the
Court, was irrelevant. The Commigsion, it was submitted, had .
the power, by virtue of its function and. irrespective of ﬁpecific
provisions, to refuse to give further consideratiom to ilssues
which had been raised in disregdard of -the jurieprudence of the
Convention. - In connection with this submission the respondent
Government referred the Commission to the decizion of the
International Court of Justice not tc adjudicate upon the merits
of the claim in. the Northern Cameroons Cese (I.C.J. Reports 1963,
pp. 15, 38).

Such a course, it was submitted, was eqﬁally appropriate
in proeceedings before the Commission where it would be meaning-
less:to pursue a particular -claim.

Accordlnglj the respondent Government submitted that Art. ©
was irrelevant -to the- present proceedings and thet the allegation’
of a breach of that Article should be rejected or that the
Commission should decline to examine. that allegation.further.

At the hearing the representatives of the respondent
Government repeated this submission. In particular, it was
argued that under the general rules of intermational. law, as
exemplified in the Northern Cameroons Case, the Commissicn had
the power %o decline to allow its judicial function to.be.
engaged where mo purpose would he sgerved by undertaking an
exzmination on the merits which, in the light of the Court's
decision in the Jawless €ase, must inevitably lead to the
dismissal of the complaint. '

The respondent overnment-alSO replied to. the applicant
Government's Further zrgument that there had been a breach cf
Art. 6 on the ground that sn interned or’'detained person should
have a civil right %o ‘have his position cons idered-in accordance
with the provisions of that Article. The r@qponcent Government
submitted that an interned or detained person did in fact have
such a rlght and that there was nothing in the application to
suggest that there was  any interference with that right. The
respondent Government argued that the guestion under Art. 6 was
nct whether a person was wrongly detained but whether he had
been wrongly deprived of the right to test the legality of his
detertion. The final snswer to any suggestion . that there was
any -denial of this right was provided by the McE Case,
where a detained person successfully avalled himself of the
right tc have hisg pogition determined.

(b) Submissions of the applicant Government

In the applicant Government's written obeservations the
allegations under Arts. 5 and © were dealt with jJjointly and
these submissions heve been set out under Art. 5 above (np. 64~
67) . |
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At the hearing the representatives of the applicant
Government maintained that this part of the application choulid
be declered admissible and made further submissions under Art. 6.
They pointed out that the arguments originally put forwsrd by
the respondent  Government related only to the determinstion of
o criminal charge.  However, Art. 6 (1) applied equally to the
determination of civil rights and obligations, In the applicant
Government's submission a perzon who was detained or interned
under the Special Powers.hict and Regulations was deprived of his
right to liberty. He therefore had a civil right to have his
position considered and wss entitled to a fair and impartial
hearing in accordance with Art. 6 (1). However, the Act gave
& deteined person, whether he was detained for short or unlimited
periods, no right of access to any form of *tribunsl for the
determination of this civil right. This was net only contrary
to a particular facet of Art. 6 (1) but violated the whole.
concept of the Article.

A person who was interned (as distinct from detained) had
the possibility to' go before the Advisory Committee but that
Committee did not, in the applicant Government!'s submission,
have the effective powers or characteristics laid down in
Art, 6 (1).

The applicant Government argued that the finding of the.
Furcpean Court in the Lawless Case, 4s regards the application
of Art. € to an interned person, was nct decisive ag it dealt
only with the .guestion of a2 criminal charge. The arguments
put forward by the applicant Government in the present case in
regard to Art. 6 (1) Were never before the Commission nor
considered ex officio by it in the Lawless Case. The applicant
Government did not ‘accept the respondent Government's submission
that the requircments of Art. 6 (1) were satizlied because a
person, who was detained oy interned, could g0 to a court either
on the ground that the order of detention or internment was not
made in acceordance with the strict reguirements of the Act or
in erder to try tc establish bad fzith on the part of the
srrestor. In the applicant Goverrment's view the right
concerned was the right of liberty and, a person seeking =
determination of that right should, &t the minimum, be entitled
to a determination as to whether total deprivation of his liberty
was in accordance with natural justice. No principle of
international law could set a lesser standard, nor could Art. 6 (1)
be given less meaning than that. As long as the law of Horthern
Ireland did not give any public court the power to consider and
make an efféctive decision as to the reasonableness of the
suspicion on which a person had been deprived of his liberty,
that person did not have the right to & determination of his
civil rights as provided for in Art. 6 (1)
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6. Under Art. 14

(a) Submissions of the respondent Government

In their written observations the reapondent Government
~referred to part F of the application (p. 17 gbove) and-

first recalled their submissions with regard to the substantive
allegations of & hreach of Art. 6, Having regard to these
submissionse the: respondent Government took the view that there
was no issue which fell to be considered under this head in
relation to Art. 6.

As regards the alleged discrimination with regard to rights
conferred by Arts., 5 snd 8, the respondent Government observed
that it appeared to be the basis of the applicant Government's
complaint that the powers to search homes‘and to arrest, detain
and intern persons had been exercised on the ground that those
against whom the powers were exercised merely held certain
unspecified political opinions and not on grounds connected with
the aCth}thS of the persong concerned. The respondent
Government denied that the exercise of the powers to detain or
intern persons or to search homes had been or was being carried
out with discrimination on grounds of political opinion in
contravention of Art. 14 of the Convention.

The relevant powers (Regulatlong 4, 10, 11 and 12 of the
Special Powers Regulztions) were exerc1seab1e only for the
preservation of the peace and the maintenance of ordex or, in
some cases, whére it was suspected that an offence against the
Regulations had bveen, or was belng, or was about to be, commitied.
It would be an improper exercise of these powers to exercise them
merely on thé ground that a person had particular views or views
which différed from those of the Government and it was open to
any person, against whom any of these powers had been exercised,
to challenge the legality of their .exercise in the,courts of
Northern Ireland by an action for habeas corpus, for damages for
trespass (including false imprisonment), or for a declaration
that the powers were unlawfully exercised, as appropriate.

It was submitted that the above-mentioned remedies .
constituted an effective remedy for the purposes of Art. 26 and
that the applicant Government had neither adduced any reason
why these remedies should not be exhausted by the persons to
whom the allegations in Part ® of  their appllcatlon related
nor had the applicent Govermment demonstrated that such remedies
hadf been exhausted as required by Art. 26. Accordingly, it was
further submitted that, insofar as the application alleged a
breach .of Art. 14 in relatlon to Arts. 5, 6 or 8 in respect of
the exertise &f powers to search homes and to'arrest, detain
and intern under the Special Powers Regulations, the appli-
cat%o? should be rejected as inadmissible under Arts. 26.and
27 \3).
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At the hearing: the representatives of the respondent
Government first poinged out: that, although’ the application
itself only alleged discrimination in the exercise of *the power +o
detain, intern and search homes, the material referred to.
in this part of the application included much wider slle-
gations of discrimination which, in the respondent Govern-
ment's. view, were wholly uhsubstantisted by evidence. The
respondent Government's Gbservations were, however, only
concerned with the three specific grounds.

The respondent Government emphasised that the purpose
of the emergency .meadures was. not to prevent or inhibit the
free expression of political views opposed to those of the
Government of Korthern Ireland, nor to suppress those who
were dedicated to changing the form of government by consti-
tutional and democratic means. , However, it could not be.
tolerated in any democratic society that deliberate attempts
were made to change the  form or method of government by
undemocratic; unconstitutional and unlawful means. This .
had always been the avowed aim of the IRA, namely to destroy-
the democratic constitution in Northern Ireland by resorting
to flagrant acts of terrorism and intimidation. The
respondent Government were aware that there were other
organisations in Northern Ireland which were slso prepared
to use. unlawful means to bring to an end’ the existing form of
democratic government in the province. The organisations
outlawed under.Regulation 24A of the Special Powers Act.
included ,the Ulster Volunteer Force which.was associzted
with a different faction of extremists. However, -the most
serious threat.to peace and ordér in the province in August
1971 did not come from these other organisations but from ‘
the two wings of.the IRA. Even. if. certain acte of violence
were carried out at the time by other illegal organisations,
the threat posed by such organisztions could not remotely
be compared with-the.acts of terrorism which were being
carried out daily by the IRA.

Since’the emergency measures.were intended to contain
this serigus threat to the province, it wds inevitable that
those most directly affected by the implementation o¢Ff the
Lct were supporters of the IRA, but it was riot because they
held and expressed views which were opposed to the ‘Government
that they were detained, interned .or had their houses searched;
it was because they were kmown or thought to be -actively ‘
engaged with the IRA in achieving their political aims by
violent means. Moreover, -in-considering the zlleged
discrimination the reasons-why the powers had been involked
and the circumstances in-which they were being used had to
be kept in.mind. . There was no discrimingtion within the
meaning of Art. 14 if these powsrs were being exercised only
against those who had.rendered themselves liable to them and
not against those who had not.
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The respéndent Government repeated that, if the powers
concerned were ‘exercised against certain people because of their
political opinions or religious belief and not on proper security
grounds, the exercise of the powers would be in bad faith. . The
'‘¢ase-law of the British courts clearly established that, where
it was alleged that -a power had been exercised in bad faith and
bad faith was proven, the courts would give relief in respect of
that power. In the respondent Government's submission there
was no reason, either in principle or on the decided cases, to
indicate that an exercise.in bad faith of a power under the
Special Powers Act would not be remedied by the -courts in the
same way as any -other power. There were therefore adeguate
domestic remedies available and these remedies had not been
exhausted.

(b) Submissions of the applicant Government

In their written cbservations the ap?licant Government
Government commented on the written observations made by the
respondent Government with regard to the alleged breaches of
Art. 14.

The applicant Government asked the Commission to note that
while they had submitted affidavits and statements contained in
appendices to the zpplication from responsible Members of
Pariiament, solicitors, journalists and businessmen in support
of their contention that the exercise by -the respondent Govern-—
ment and by the security forces under their control of their
powers to detain and intern persons hzd been and was being
carried out with discrimination on the grounds of political
opinion, the only observation of the respondent Government in
this respect was a denial simpliciter of the matters alleged
without any contradiction of the detailed allegations contained
in the said appendices.

As regards the remedies indicated by the respondent Govern-
ment with regard to this part of the application the applicant
Government stated that it was not open to anyone to challenge
the legality of the exercise of the powers of detention, intern-
ment or search in the courts by way of habeas corpus, an action
for trespass or false imprisonment or by way of declaration
that the powers were unlawfully exercised. Provided the
detention, internment or search was made pursuant to the
provisions of the Special Powers Act and Regulations there
was no such or any other domestic remedy available to any
person provided that such detention or internment was made
strictly in accordance with the legal requirements of the
Special Powers Act. In this context reference was again made
to the decision in R. (0'H ) v. Governor of Belfast Prison
(/TI9227 56 1.L.T.R.” I70).

It was further submitted that, where the strict legal
requirements of the Special Powers Act were complied with,
the law of the respondent Government afforded no relief to a
person detained or interned without trial even if his detention
or internment was decreed on a basis of discrimination as to
his political opinion.

./
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It was further to be noted that, in their observations on the
substantive allegations of breaches of Arts..5 and 6, it was not
suggested by the respondent Govermment that any domestic remedies
could apply.

At the hearing the representatives of thé applicant Government
shortly summarised the material which they had submitted to. the
Comrission in. support of their complaint under Art. 14, They pointed
out that this material consisted of a series of statements agserting
that, with particular reference %o powers of detention, internment
and search, these powers had been operated with discrimination in
the sense that they had frequently, if not oppressively, been
operated against a section of the population holding one political
opinion, but. not against another sectich of the population which
held a different political opinion .and which was apparently prepared
to achieve their political ends by the same violent means,

In the applicant Government's submission the essence of dis—
crimination with the meaning of Art. 14 of the Convention was not
that something was done sgdinst one person, but that it was not done
agains{ all peopls egqually: The respondent Government had suggested
that there had been a failure to exhalst the domestic remedics
because a person could technically seek a remedy in relation to the
exercise of one of the special powers against him if he could plead
that it had been done mala fide. In this connection the applicant
Government recalled. their submissions with regard to the possi-
bility and practicability of such an action, which had been described
as an "illusory remedy". _ However, even assuming that such a
remedy existed, it was not, in the applicant Government's view, an
appropriate or sufficient remedy for a.breach of Art. 14. such a
breach consisted essentially of the failure of the executive to
apply equally the powers against sll persons in the comnunity to
whom sucth powers were applicable, The only effective domestic
remedy in relstion to Art. 14 would be if an order of mandamu.s
could be obtained from gome Judicial authority directing the
executive to use its powers' without discrimination. in this con-
text "the applicant Government referred, by way of example, to the
position of an innocent person who was living in a particular ares
surrounded by people of g particular political opinion whose opinion
he might share without nevertheless ,agreeing with the use of violent
means. This person might be constantly searched and his house
invaded in pursuance of s search and it might well be that .in that
Particular street or areg constant searching was justifiable.
However, there would be discrimination if a.person holding a
different political opinion, whether approving or condemning
vioclence, found himeself totally unmolested.

At the hearing the Commission asked the applicant Government
to indicate the elements in the situation today within the -
territory of the respondent Government which they considered
incompatible with the Convention. The applicant Government
answered that the provisions of the Special Powers Act and the
Regulations made under it, and %“he methods implementing these
measures, remained today unchanged from the position outlined in
the application and this present situation was incompatible with
the respondent'Government's-obligations,under'ﬁrts. i, 5, 6 and 14,

o/
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CAPPLICATION NO. 5451/72

I. The applicant Government's application

In their submissions of 3 March 1972 the applicant
Government referred thé Commission to the Northern Ireland Act
21972, an Act passed by the Parliament of the United Kingdom
on 24 February 1972. The applicant Government alleged that
the Act was . of itself a failuré by the respondent Government
to comply with the obligations imposed on them by Art, 1 of
the Convention, in that it constituted s positive denial %o
persons resident in Northern Ireland of the rights defined
in Art. 7 of the Convention.

The full text of the Northern Ireland Act 1572 was
attached to the submissions. Section I, which is the
operative part of the Act, provides as follows:

"The limitations imposed by para. 3 of Section 4 (1) of
the Government of Ireland Act 1920 .on the powers of the
Parliament of Northern Ireland to make laws shall not
have effect, and shall be deemed never to have had
effect,; to preclude the inclusion in laws made by that
Parliament for the peace, order and good government of
Northern Irelend of all provision relating to members

of Her Majesty's Forces as such or to things done by

them when on duty, and in particular shall not preclude,
and shall be deemed never to have precluded, the
conferment oh them by, under or in pursuance of any i
such law of ‘powers, authorities, privileges or immunities
in relation- to the preservation of. the peace or maintenance
of order in Northern Ireland."

1t was. further alleged that the Act was per se a breach
of Art. 7.in that it provided that persons were heid guilty of
offénces for acts and omissions which did not constitute
criminal foenées under nationzl or international law at the
time they were committed.

. The applicant Government referred the Commission to a
Judgment of the Divisional Court of the High Court of Northern
Ireland on 2% February 1972 (1). TIn this case five persons .
had been convicted by a Magistrates' Court for having remained
in an "assembly of three or more persons" after having been
ordered to disperse by a commissioned officer of Her Majesty'!'s
Forces, contrary to Regulation 38 (1) of the Regulations. made
under the Civil .Authorities (Special Powers) Act (Northern
Treland) 1922. . The five bersone concerned applied to the
Divigional Court of the High Court of Northern Iréland-
to have their convictions quashed. . In their application

(1) The Queen (at the prosecution of J H and others)
v. The Justices of the Peace for the County and Cify
of Londonderry.
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they alleged. that, having regard to Section 4 (1) (3) of the
Government of Ireland Act 1920, Regulation 38 (1) was outside
the competence of the Nerthern Ireland Parliament and of

the Minigter who purported.to make the Regulations. This
argument was accepted by the Court and the convictions were
guashed.

The applicant Government submitted that the effedt of the
judgment of the Divisional Court was that failure to comply
with an order of a member of the security forces given under
the Regulations to the Act of 1922 was not an offence under
that Act. ' o

It was further submitted that by the Northern Ireland
Act 1972 the respondent Government had by lawv enacted that
such failures to comply with orders of its security forces
were now criminal offences although they did not constitute
criminal offences at. the time they took place. It was
therefore argued that the Act of 1972 was z breach of Art. 7
of the Convention. i

Finally, it was submitted by the applicant Government that
no domestic remedies were available for any person who might
be found guilty of a criminal offence by reason of the
provisions -of . the 1972 Act.

IT. Submissions of the Partics on admigsibility

A, Written chservations on admissibility

1. Submissions of the respondent Government

g The respondent Government denied that the Northern
Ireland Act 1672 constituted a contravention of Art. 7 of the
Convention. :

In their observations the Government outlined first the
kackground to the passing of the Act. They referred to the
power conferred on the Parliament of Northern Ireland by
Section 4 of the Government of Ireland Act 1920 to make laws
for the "peace, order and good goverument of Northern Ireland"
subject to certain limitations; in particular, laws in respect
of the Army .or in respect of military matters were reserved for
the United Kingdom Parliament. The judgment of the Divisional
Court on 23 February 1972 turned upon the iﬂterpretatiqn of ~
Section 4 of the ALct of 1920, which.affected the extent of the
povers conferred on the 'Northern Ireland Farliament under the
Act. The Court was concerned in particular with the validity
of Regulation 38 (1) of.the Regulations made under the Special
Powers Act 1922.- Accepting the arguments put forward by the
applicants in the case, the Court held that Regulation 38 (1)
was ultra vires and therefore void, since it purported +to
confer powers on memkers of the armed forces on duty and as
such was contrary to Section 4 (1)}(3) of the Act of 1920.
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The respondent-CGovernment went on to state that, on +he
same day as the judgment. was given, the FPerlizment of the
United Kingdom passed the Northerh Ireland Act 1972. In
introducing the Bill in the House of Commons the Attorney-
General had made the following statement:

"The judgment of the High Court ... goes contrary to
what was previously thought.to have Teen the law

It affects solely the exercise of powers under the
special Powers -Act by the military. ... the Government
decided that it would be indefensikle to leave the

Army without the essentisl powers vhich enable it to
discherge the duties for which it wes sent to Northern
Ireiand while the legsl processes of ‘eny appeal were
carried- through." '

The Attorney-General had zlso given an undertaking to the

House that any prosecution then pending, which would have failed
on the assumption that the judgment of the Divisional Court

was correct in law, would be abandoned and no new prosecution

of that kind would be initiazted in relation to reast events
insofar as.they were within the reasoning of that judgment.

The respcndent Government dentinued. their okservations
with submissions on the adnissibility of the application. The
Government submitted that the terms of the application were not
such as to raise an issue under Art. 7, particuiarly having
regard to the undertaking of the Attorney-Geuneral.. It was
stated that not only did the Act not hold any person gullty of
en offence, as alleged in the application, but the undertaking
ensured a withdrawzl of any prececdings which might have ‘been
pending. and precluded any person for keing prosecuted, for
any relevant offence in respect of acts or cmissicnsg priocr
to the enactment of the Act .of 1972.

It was further submitted that the application did not
raise any issue falling for investigation ky the Commission.
The Commission was requested to decling to give any further
consideration to the application and, as a consequence,’ to
decline %0 admit the application.

Ir the  alternative, it was submitted that, if the
Commission were to decide that the terms of the 1372 Act did
Traise an issue falling to be considered further under Art. a
of the Convention, the terms+of the Attorney-General's
undertalking demonstrated that the application of +the Act by the
law enforcement authorities would te such as to avoid any
action by them which could corcelivalbly give rise to a breach
of Art. 7 by reason of the enactment of the Act. The
respondent Governmeht submitted +thet in the  circumstances the.
function of the Commission, namely to ensure the .observance
of the engagements undertaken by the High Contracting Parties,
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was achieved. It was also submitted that the object of the
applicant Government's: claim, which was "to ensure that the
respondent Government will secure to everyone in Northern
Ireland the rights and freedoms defined in Section I of the
Convention... ", was achieved. The Commission was
accordingly requested to decline +to proceed further with its
examination of the application.

2. Submissionsg of the applicant Government

In their otservations in reply the applicant Government
reminded the Commission that Parliament was the supreme
law-meking body in the United Kingdom and laws passed by it
could not ke overruled by the courts.. It was further peinted
out that an undertaking given in the ‘United Kingdom Parliament
by the Aftorneys;General did not become part of the domestic
law of the country and no court could give to it any legal
effect,.

It was submitted by the applicant Government that, in
order to prevent the Northern Ireland Act 1972 from having
the effect of making criminal offences certain actions which
were committed before the passing of the Act, it would te
necessary to have an express provision in the Act to that
effect.

The applicant Government maintained that the mere
existence of the 1972 Act and the potential exercise of the
powers contained in it constituted a clear and sufficient
breach of Art. 7 of the.Convention.

B. Oral submissiong at the heaxing on admissibility

1. Submisgions of the respondent -Government

In their oral submissions the respondent Government
maintained and. developed the. arguments already put forward
in their. written observations.

After explaining the circumstances in which the Northern
Ireland Act 1972 came to ke passed and denying the allegation
of the applicant Government that the Act was per se a breach
of Art. 7, the Attorney-General, on behalf of the respondent
Government, made the following statement to +the Commission:

"The submission, then, of the United Kingdom Government
is that in fact no one has been srid no one will be held
guilty by reason of the 1972 Act of. a . criminal offence
on account of any act or omission which did’ not
constitute a criminal offence at the time when. it was
comnitted, because of the underteking which I, the
Attorney-General, gave to the House of Commons; and I
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tell the Tommission as Attorney-General for the
United Kingdom that no one has been go held guilty
and no cne will be so *held guilty =s-a result of
this Act."

At a later stage in the hearing, the Aftorney-General made
the fellowing further statement.

"I repeat formally to this Commission the
undeértaking which I geve in Perlisment, on kehalf
of the Attormey-Genersl for Northern Ireland, which
was to the effect' that any prosecution now pending
which would fsil if the judgment in the H case
stood would Yte sxrested or stopped and that nd new
prosecution of that kind would te initiated in
relation to the past. '

The effect of that undertaking waes and is that no
progecution which might have failed as a result

of the decision in the H case can new reach the
courts in relation to events which occurrcd prior

to the passing of that Act in 1972, and under the
powers vested in me as Attorney-General for Northern
Ireland I can and shall ensure that in the unlikely
event of & private prosecution being brought for an
offence prior to this Act in 1972, that proesecutions
will not proceed., I have powers to ensurc thet. T
repeat again that no one has keen held guilty as a
result of the 1972 Act for an act or omission which
did not constitute a criminal offence at the time

it was committed and nc one will be so held guilty."

Sukmissions were made during the course of the hearing
by the respondent Government on the weight which the Commigsion
should attach to an undertaking publicly.given on tehzalf of
a Government of one cf the High Contracting Parties. Further
arguments were also put forward in support of the respondent
Government's contention that this application should be
declared inadmissikle.

It was submitted that, in view of the undertaking given
by the Attorney-Generzl, it was clear teyond argument that the
right which is stated in Art. 7 had been gecured, and that the
only reasonable course for the Commission to adopt was therefore
to devote no more time to the application. Answering. the
argument of the applicant Government that this was not a ground
for inadmiesibility mentioned in the Conventicn, the respondent
Government referred to the Commissidn's decision on the
admigsibility of application No. 214/56 (De, Becker v. Belgium,.
Yearhook 2, p. 214). This case was cited as authority for the
respondent Government's contention that an applicaticn might
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be declared inadmissible on a ground which was not exXpressly
mentioned in' the Convention, but;which rested on a generally
reccgnised principle of internationsl law. Reference was
also made to the judgment of the International Court-of
Justice in the Northern Cameroons Case (I.C.J. Reports 1963,
p. 15). In its judgment the Court had stated that there were
inherent limitations on the exercise of the judicial function
which 'the Court as a court of justice could never ignore..

The Court had gone on to add that no purpcse would be served
by undertaking an examination of the merits in +the casge

for the purpose of reaching a decision which, for reasons
already given by the Court, ineluctably must bte made.

The respondent Government subtmitted that the International
Court of Justice was expressing the limitation on its ,
function as a general principle of international law which
was generally applicable %o international tritunals. The
Government considered that in the present application the
ultimate decision that there had been no violation of the
Conventior was one which ineluctably must be made. It was
therefore submitted that to proceed further with investigation
of the case would not ke a proper discharge of the Commission's
duties.

2. submissions of the applicant Government

The applicant Government originally maintainecd +their
allegation that the Northern Ireland Act 1972 constituted
& breach of Art. 7 of +the Convention and also of Art. 1 read

o

in conjunction with Art. 7. :

Towards the end of the hearing, however, the Attorney-
General, on behalf of the applicant Governmen’s, made the
following statement to *the Commission:

"Heving regard to the comprehensive undertaking which
was' given yesterday by my learned friend the Attorney-
General of the United Kingdom in relation %o the
non-commencement of any prosecution of the kind which
we conslider to be possible following the passage of the
Act of 1972, 'and also his undexrtaking that, if anyone
commenced a private. prosecution, he would prevent its
teing continued, which power we accept that he has, the
matters that’ concerned my Government in relation to this
Act are. satisfied, As he has given -this undertaking
before this international Commission,: I feel that i%

is proper.for me now to withdraw our supplementary
application which dealt with Art, 7."
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THE TAW

I. Application No. 5310/71

1. The Commission observes that the applicant Government have
stated that the object and purpose of the present application is
to seek a determination of the compatibility with the Convantion.
of certain legislative measures and administrative practices and
net to obtain compensation cr reparation in respect of any wrong
done to any individual person,  In particular, the applicant
Government have stated that they are bringing their applications
in respect of breaches of treaty, that is to say, te ensure

the observance of the Convention, and not zs measures of
diplomatic protection and that therefore the rule of exhaustion
of domestic remedies as it is to be understcoed in international
law under Art, 26 does not apply to this application. At the
hearing on admissibility, the applicant Government were asked %o
indicate which elements in the gituation today within the
territory of the respondent Government they considered inconsistent
with the Convention. The Commission refers to the terms of

the applicant Government's reply (réproduced on p. 19 above)
according to which the legislative measures and administrative
practices defined therein were incompatible with the respondent
Government’s obligations under Arts. 1, 2, %, 5, 6 and 14 of

the Convention.

2. The Commission has firast examined the applicant Government’'s
allegation that the deaths of 22 persons referred to in the
application were caused by the security forces of the respondent
Government in breach of Art., 2 of the Convention and that these
deaths showed a failure by the respondent Government, as a
matter of administrative practice, to protect by law the right

to 1life of persons within their jurisdiction in [Torthern Ireland.

The respondent Government have submitted that this part of
the application should be rejected- in accordance with Arts. 26
and- 27 (3) of the Convention on the ground of non-exhausticn of
domestic remedies.

The applicant Government have submitted in reply that
Art. 26 does not apply in a case where an administrative practice
in viclation of the Convention 'is alleged.

It is true that the Commission has repeatedly held, with
regard to applications introduced under Art. 24 of the
Convention, that - the rule requiring the exhaustion of domestic
remedies does not apply where an applicaticn raises, as a
general issue, the compatibility with the Convention of
Megislative measures and administrative practices® (see the
decisions on admissibility in the First Cyprus Case (Year-
book 2, pp. 182, 184), the Tirst CGreek Case (Yearbook 11,

p. 690, 726 and pp. 730, 768-770) and the Second Greek Case
Collection of Decisions 34, pp. 70, 73).
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However, in accordance with the Commission's case-law, it
is not sufficient that the existence of such legislative
measures or administrative practices should be merely alleged;
it is also necessary, in order to exclude the application of the
rule requiring the exhaustion of domestic remedies on such
groundsg, that the existence of the alleged measures or practices
is shown by means of substantial evidence (see, in this respect,
the second decision on admissibility in the First Greek Case,
loc, cit at p. 770).

In the present case the Commission, having taken into
account the submissions of both Parties, does not find that the
applicant Government have offered substantial evidence to show
that an administrative practice exists as alleged by the
applicant Government.

In thesé¢ circumstances, the Commission could nct deal with
the matter of the 22 deaths unless and until it were shown, as
required by Art. 26, that the domestic remedies which are _
available under the law of Worthern Ireland have been exhausted.
As the applicant Govermment have not skown this to be the case,
the Commission must under Art. 27 (3) declare this part of the
application inadmissible. The Commission observes in this
comnectign that. the applicant Government have argued,as already
described, that where breaches of treaty are alleged, the rule
of exhaugtion of remedies does not apply. Nevertheless, the
Commission finds that it is required by Art. 27 (3) of the
Convention to ‘apply the rule as set out in Art, 26 to any
application whether brought under Art, 24 or-Art. 258.

D The Commission:'has mnext considered the applicant Govermment's
allegations that persons in custody have been subjected to treat-
ment which constitutes torture and irnhuman and degrading treat-
ment and punishment within the meaning of Art. 3 of the

Convention and that such treatment constituted an administrative
practice. ' ' '

The respondent Government have submitted that +the Commission
should make a distinction between different categories of alleged
ill-treatment and should decline to proceed further with.
allegations in respect of the five interrogation techniques
described in paras. 59-67 of the Compton Report, on the ground
that these techniques have been discontinued. The respondent
Government have also submitted that, in any event, “there has
been a failure to exhaust the domestic remedies with regard to
all allegations of a breach of Art. 3. '

The applicant Government have objected to such a distinction
between the forms of ill-treatment alleged on the following
grounds: first, the kinds of treatment of the persons in custody
are closely interrelated and show a recurring pattern;
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further it 1s admitted by the respondent Government that
interrogation in depth, of which the five, technigues previously
formed part, has not been discontinued; thirdly, other forms
of ill-treatmen®t continue. The applicant Government therefore
submit that the discontinuance of certain interrogation
techniques should not be a bar to the admissibility of the
alleged breaches of Art. 3. In the applicant Government's
further, submission the rule requiring the exhaustion of domestic
remedies in Art. 26 does not apply tc these alleged breaches as
they constitute an administrative practice; or, alternatively,
no effective or adequate remedy is available in respect of the
matters complained of, even if the rule were found to be
applicable. :

The Commission has first considered the submissions of the
Parties with regard to the five interrcgation techniques
referred to in the Compton Report. It is net in .dispute that
these techmniques - which consisted in hocding, noise, wall-
standing, deprivaticn of sleep and bread and water diet - were
employed as an aid to the interrogation of persons taken into
custody pursuant to the provisions of the Special Powers Act and
the Reguldtions made under it. The respondent Government have
azlso confirmed that the use of the technigues in guestion by
the security forces was authorised at the time, although the
respondent Government subsequently decided that these techniques
should no longer be used.

Having regard to the respondent Govermment's observations
and, in particuler, the relevant parts of the Compton and
Parker Reports, the Commission finds that there can be no doubt
that the employment of these interrogation techniques constituted
an "admpinistrative practice”. it follows that, in accordance
with the Commission s above-menticned jurisprudence,.the rule.
of exhaustion of domestic remedies does not apply to the appli-
cant Government's allegations under Art., % in respect of them.
The allegations relating Yo the five particular technigues can
therefore not be ‘declared inadmissible wnder Arts. 26 and 27 (3)
of the Conventicn, The question remains, however, wnether or
not the Commission, as requested by the respondent Government,.
should decline to proceed further with its examination of these
techniques in view of the fact that they have been discontinued.

Without in any way pronouncing at this stage on the
question whether or not the allegations under Art. 3 are well-
founded, the Cdommission has carried out a preliminary
examination of theé evidence and other material submitted by
the applicant Government in support of their allegations of
formg:of ill-treatment other than the five technigques. The.
Commizsion ohserves first that, while generaily stating that
the facts alleged are not admitted, the respondent Government
have not offered any counter-evidence  or made detailed
comments on the material presented by the applicant Government.
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secondly, the Commigsion finds that the allegations of ill-
treatment contrary to Art. 3, must be examined as a whole and
the other forms of ill-treatment alleged cannot be considered in
isolation from, or without having regard to, the five previously
authorised techniques.,  The Commission has already held that the
five techniques constituted an =zdministrative practice to which
the domestic. remedies' rule in Art, 26 does not apply. On the
evidence now before it, the Commission finds that other forms of
ill-treatment are alleged as forming pert of the admitted
administrative practice of interrogation in depth and that,
therefore, the domestic remedies' rule cannot be properly applied
to thege allegations. The further examination of all other
questions regarding the extent of such an administrative practice
and its consistency with the provisions of the Convention relates
to the merits and cannot be considered by the Commission at the
stage of admissibility.

The Commission therefore retains for an examination of the
merits the applicant Govermment's allegations that the trestment
of persons in custody, in particular the methods of interrogation
of such persons, constitutes an administrative practice in
breach of Art. 3 of the Convention.

4. The Commission has next considered the applicant Government's
allegation that intermnment without trisl and detention under the
Special Powers Act and Regulations as carried out in Northern
Ireland violates Arts. 5 and 6 of the Convention.

Firsty as regards Ari. 5 the respondent Government have
referred to the right of derogation sccorded to States under
Art, 15 (1) of the Convention.and submitted that the operation
of the powers of internment and detention in Horthern Ireland
did not constitute a contravention of their obligations under the
Convention since the measures were tzken in a time of public
emergency threatening the life 6f the pation and were strictly
required by the exigencies of the situation, The respondent
Government have requested further that the.Commission should
consider, as a preliminary guestion, the issue whether the
measures taken were measures permitted under Art. 15 (1).

secondly, as regards the alleged violation of Art. 6 of
the Convention the respondent Government have referred to the
finding .of the European Court in the Lawless Case that Art. 6.
was irrelevant to the proceedings in that case on the ground
that there was no "criminal charge" against Lawless. The -
respondent Government have submitted that, in the light of the
Court's judgment, Art. 6 is equally irrelevant to the present
proceedings., Morecver, the respondent Government have rejected
the applicant Government's further argument that there has
been a breach of this Article in that interned or

detained persons have been denied a civil right to have their
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right to liverty considered in accordance with the requirements
of Art, 6. The respondent Government have denied that there.
has, in fact, been any interference with such a right and, in
this connection, referred to proceedings actually brought hefore
the ‘courts in Northern Ireland. In the respondent Government's
submission the allegation of a breach of Art. & gshould be ‘
rejected or the Commisgion should decline to examine it further,

The applicant Government have stated in reply that the
respondent Government's submissions in this respect are
irrelevant tc the issue of admissibility, In particular, the
effects of a derogation under Art. 15 (1) cannct be considered
at the present stage, At the same time the applicant Govern-
ment add that, while admitting that there has been at all
materigl times in Northern Ireland a public emergency within the
meaning of the said Article, the measures taken by the respondent

Govermment exceeded what was and is strictly required by the
exigencies of the situation.

The Commission recalls that it has consistently held that
the provisions of Art. 27 (1) and (2) of the Convention refer
only to petitions submitted under Art. 25 and noi to applications
made by Governments. In particular, an appiication under
Art, 24 cannct be rejected in accordance with para. (2) of
Art, 27 as being manifestly ill-founded and it follows that the
question whether such an-application is well-founded or not and
whether or not there is a comseguent breach of the Convention’
are solely guestions relating to the merits of the case.
Therefore, the effects of -derogation made by the respondent
Sovernment under Art. 15 of the Convention cannot be considered
at the present stage of admissibility. Consequently, the
Commigsion resérves for an examination of the merits the
question whether the measureg concerned were or are justified
under Art., 15 (see the decisiocns on the admissibility in the
First Cyprus Case, Yearbook 2, pp. 730, 768). It also follows
that the Commission cannot, at the stage of admissibility,
consider the gquestion whether or not the provisions of Art, 6
are relevant to the applicant Government's present complaint,
or whether‘or not the allegations of a.breach of this Article
are well-founded. '

The Commission therefore finds that the matters relating
to internment and detentidon in connection with Arts. 5, 6 and
15 of the Convention are-admissible,

5 The Commigsion has then considered the applicant
Government's zllegation that the exercide by the respondent
Government of their powers to detain snd intern persons under
the Special Powers Act and Regulations has been and 18 carried
out with discrimination on grounds of political opinion in
violation of Art. 14 of the Convention,
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The respondent Government hrave denied -that these powers
have been operated in violation of Art. 14 and stated that to
exercise these powers against a person merely on grounds of that
person having had certain political views would be an improper
exercise of such powers which could be challenged by the person
concerned in the courts of Northern Ireland. The respondent
Government have submitted, in the first place, that adequate
domestic remedies are available and have not been exhausted and
that this part of the application should therefore be rejected
as inadmissible under Arte. 26 =nd 27 (3) of the Convention.
Secondly, the respondent Government have referred to their right
of derogation under Art. 15 of the Convention and submitted that,
insofar as any measures taken in respect of the public emergency
in Northern Ireland have effect in the fields of Art, 14 or any
other Article of the Convention taken in conjunction with that
Article, these measures do not constitute = centravention of the
Convention, Thirdly, the respondent Govermnment have in this
context recalled their submissions asg regards the irrelevance
of Art, 6 t¢ the present proceedings and have argued that
Art. 14 cannot therefore be considered in connection with the
rights under» Art., 6.

The applicant Government have submitted generally that the
condition of exhaustion of domestic remedies under Art. 26 does
not apply to any part of their application, thc object of which
is to seek a determination of the compatibility with the
Convention of certain legislative méasures and admninistrative
practices.

As a subsidiary argument, the applicant Government have
submitted that, even if this domestic remedics' rule is held to
be applicable, the remedies indicated by the. respondent
Government with regard to the present complaints do not
ioistigute adequate and effective remedies for the purposes of
Art, 26, :

The Commission recalls that it has already found that the
matters relating to.internment and detention in commection with
Arts. 5, 6 and 15 of.the Convention are admisgsible. It finds
that the applicant Govermment's allegation that the powers of
internment and detention have been operated with discrimination
in violation of Art. 14 of the Convention are so closely
related to the above matters that they must be dealt with on
the merits. Accordingly, the Commission retains.:for an
examination of the merits the allegations under Art. 14 with
respect to the rights guaranteed under Aris. band 6 in
conjunction with Art, 15 of the Convention,
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e, In this connection, the Coumission observes that in their-
original application and supplementary submission of

22 February 1972 the applicant Government alleged that the
operation by the security forces of the power to search homes

had been and was carried.out with discrimination on the groundg
of political opinion.

The applicant Government submitted that this constituted
a Tailure by the respondent Government to secure without
discrimination_to persons within their jurisdiction the rights
end freedoms conferred by Art, 8 of the Convention and was
therefore a breach of Art. 14,

The Commission recalls that, at the hearing, the applicant
Government was asked to present final submissions indicating
the elements in the situation today within the territecry of the
respondent fovernment which they considered incompatible with
the Convention, In their reply the applicant Government
referred only to legislative measures and practices in relation
to Arts. 1, 2, 3, 5, 6 and 14 but made no express reference to
Art, 8,  Having regard to the terms of this reply and the oral
submissions made on behalf of +he applicant Government at the
hearing, the Commission is bound to conclude that the allegation
of a violation of Art., 14 in conjunction with Art. 8 has not
been pursued by the applicant Government and that therefore the
gom%ission is not called upon to examine this allegation any

urther,

Te Finally, the Commission has had regard to the applicant
Governmment's .allegation that the legislative mcasures and
administrative practices complained of in connection with the
alleged breaches of Arts, 2y 3, 5, 6 and 14 of the Convention
constituted a separate or, additional breach of Art., 1 of the
Convention in that the respondent Government have failed to
secure to everyone within their jurisdiction the rights and
freedéms defined in those Articles.

The Commission, having noted the arguments submitted by
the Parties in this respect, reserves to -an examination of %he
merits the question whether there has béen a breach of Art. 1

wivh regard to those parts of the application which it has
found +to be admissible,

IT. Application No, 5451/72

In this application the applicant Government alleged.
that the Northern Ireland Act 1972 constituted a failure by
the respondent Government to comply with the obligations
imposed on it by Art. 1 of the Convention, by denying the
residents in Northern Ireland the rights defined in Art. 7
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of the Convention, . The applicant Goverhment alsc submitted
that the ‘said Act 'in itself constituted a breach.of Art, 7 in
that it provided that persons are held guilty of ‘offences for
acts and omissions which did not constitute criminal offences
under national or international law at the time they were
committed,

In. view.of.the undertaking given at the oral. hearing before
the Commission by the Attorney-General on behalf of the respondent
Government that no one would be held guilty by reason of the
1972 Act-of a criminal offehnce on accouwnt of zny act or omission
which did not constitute a criminal offence at the time it was
committed, the applicant Government have declared that the
matters which concerned them in relation to the Act are satisfied
and have therefore withdrawn this application.

Having .regard, in particular, to the terms of the under-
taking made by the Attorney-General on behalf of the respondent
Government, the Commission finds that there are no reasons of a
general character affecting the observence of the Convention
which would Justify the retention of this application on its
list of cases,

For these reasons the Commission

Having regard to Application No. 5310/71

1. Declares inadmissible the applicant Government's allegations
under Art, 2 of the Convention in relation to the deaths of
certain persons in Northern Ireland.

2e Declares admissible and retains, without in any way
prejudging the merits of the case:

- the allegation that the treatment of persons in custody,
“in particular the methods of interrogation of such
persons constitutes an administrative practice in breach
of Art., 3 of the Convention; ' ‘

- the allegations that internment without trial and
detention under the Civil Authorities (Special Powers)
Act (Northern Ireland) 1922 and the Regulations made
thereunder constitutes an administrative practice in
breach of Arts, 5 and 6 of the Convention in connection
with Art. 15;

- the allegations that the exercise by the respondent
Government of their power to detain and intern persons
is being carried out with discrimination on the grounds
of political opinion and thus constitutes a breach of
Art. 14 with respect to the rights and freedoms

guaranteed in Arts. 5 and 6 in conjunction with Art. 15
of the Convention;
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- the allegation that the administrative practices complained
of algo constitute a breach of Art. 1 of the Convention
and,

Having regard to Applicetion No. 5451/77

Decides to strike this applicaticon off its list of cases.

Secretaxy te the Commissicn Pregident of the Commission

(A.B. McNULTY) (W.7. de GAAY TORTMAN)
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Letter of 20 August 1971 from the Termenent
Hepresentative of the United Kingdom %o the Council of
Furope to the Secretary General of the Council of Furope

The United Kingdom Permancnt Hevresentative to the' Council
of Burope presents his compliments o the Secretary Genersl of
the Council and has the honour to refer to the comrunication of
the 27th June, 1957. giving notice on behalf of the Government
of the United Kingdom, for the purpose of Article 15 (%) of the
Convention for the Protection of Human Rights and Pundamental
Freedoms, of the existence of a public emergency within the
meaning of Article 15 (1) in a part of the United XKingdom,
namely YNorthern Ireland, and of the bringing into operation
therein of certain emergency powers, and also to the further
communication of 25th September, 1969, in regpect of serious
civil disturbances which had recently occured in various parts
of Horthern Ireland.

Over recent months in Worthern Ireland therc has been a
series of acts of terrorism. including murders, attempted
murders, mainings. bombings, fire-raising and acts of intimi-
daticn, and more recdently violent ecivil disturbances. The
Government of Northerr Irelsnd has therefore found it necessary
gsince 9th August for the protection of 1ife and the security of
propexrty and to prevent outbreaks of public disorder, to exercise,
to the extent strictly reguired by the exigencies of the
gltuation, powers of detention and internment.

Copies of the relevant Regulations uader the Civil
Autherities (Special Powers) Act (Northern Treland) 1922 are
being sent to you separately. Particuler atsention is drawn
to those provisions of Regulation 12 which provide for the
establishment of an Advisory Committce in respect of persons
who are the subject of an internment order.

The United Kingdom Permanent Representative avails himself
of this opportunity to rencw to the Secretary General the
assurances of his highest consideration.



