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COUNCIL OF EUROPE

"EUROPEAN COMMISSION OF HUMAN RIGHTS

DECISION OF THE COMMISSION

AS TO THE ADMISSIBILITY

of APPLICATICN No. 788/60
lod~ed by the Government of the
Federal Republic of Austria
against the Govermment of thoe Republic of Italy

The European Commission of Human Rights, sitting in
private on Wednecsday, 1lth January 1961, with
Mr. C.H.M. WAILDOCK presiding and in the prescnce of:

MM. C. Th. EUSTATTIIADES, Vice~President
P. FABER
A . SUSTERHENN
3. PETREN
Mrs. G. JANSSEN-PEVISCHIN
MM. M. SERONSEN
N. ERIM
F. ERMACORA
F. CASTBERG
G. SPERDUTI
Mr. A.,B. McNULTY,, Secretary of the Commission;
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Giovanni/Johann Huber: 13 years and u months for murder:
Paolo/Pauvl Unterkircher: 10 years for murder.

The other accused, including Lulgi/Alois Bergmeister, were
either acquitted or dischargecd for lack of evidence.

Following an appeal by cerbtain of the accused and by the
Public Prosecutor, the Trent Court of Appeal, again consisting

of two professional magistrates and six jupymen - four
: .

®

Italian~speaking and two German~spseaking - pronounced on
27th Marzh 1958 the following sentences:

Luigi/Alois Ebner: Imprisomment for life (with one year
of day-time solitary confinement) for murder, insulting

behaviour to officials and affront to the nation;

Floriano/Florian Weissteiner, Isidoro/Isidor Unterkircher
and Qlorgio/Georg Knollseisen: 17 years and 10 months

imprisonacnt on the same counts;

Rernardo/Bernhard Tbner: 17 years and 2 months

inpriscnment on the same countsg
Paolo/?aul Unterkircher: 12 years imprisonment on the ii)
same counts;
Giovanni/Johann Huber: 1 vear and 2 months Imprisomment
for insulting behaviour to officials and affront to the
nation,
Tn the case of the latter the Court dismissed the charge
of murder or lack of evidenze and, noting that he had served
his term of imprisomment while awaiting trial, ordered his *

immediate release.
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A% the hearing of 10th Marcﬁ 1958, the defence had osked
the Court to visit the place where the body was found, as the
Rolzano/RBozen Court had done, and to take the evidenze of
Gilovanna /joharma Ebner, who had erossed the Eridge sheortly
after the discovery of Falquits body, and of Dp, Koflor,
local doctor of the neighbouring village of Vandojes, who had
certified the decath., The Court of Trenbt agrecd to visit the
scene of the incident, and did so on 13%th March 1958, but
rofused to take the evidenae of Glovanna/Johanna Bhner and
Dr. Kof'ler, on the grounds chat the circumstances to which
this evidence related (position of the bedy, in the casc of
the forwmer, ané the naturec of Falqui's injuries, in the case
of the latter) werc irrelevant ("inconferenti"). The Court
also decided in response to the suggestion of the plaintiff
in the civil action and the prosecution-.thet the visit to the
scene of the incident shouvld take place in the presence of the

wibtnesses, Lombardo and Calvia, aforenientioned,

Tollowing the further appcal of the accused, the Court of

Cassation, on 16th January 1960, dolivercd a judgment:

- striking out, by virtue of an amnesty, the offences
of insulting bchaviovr to officials and affront to the
nation charged against Bernardo/Bernhard Ebnor,
Isidoro/Isidor Uhtorkirchér, Floriano/Florian Weisstéiner,
Giorglo/Georg Knollseisen, 'Paolo/Paul Unterkircher and

Giovanni/Johann Huber;

~ stating that the Court of Trent had deliberated
"ultra petita by Jdisallowing the cxtenuating cir-

cumstances in respect of Lulgi/Alois Ebner which the

Bolzano/Bozen CGourt had allowed;

- Quashing the judgnent absolutcly on these two points;

e
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- svbstituting the following scnbenccs Tor those

pronounced by the Court of Appeal:

25 years, 5 months' and 10 days impriscorment for

Luigi/Alois Ebaer;

15 ycars imprisonment for Bernardo/Bernhard Ebner,
Isidoro/Isidor Unterkircher, Floriano/Florian Weissteincr

and Glorglo/Georg Xnollseisen:

10 years and 8 months imprisonment for

Paolo/Paul Unbcrkircher:

- dismissing the remainder of the appeal.

The Commission notes that the three above-mentioned
Judgments concern not only the events of the night of
15th/16th August 1956, but alsc & minor incident which took
place on 29th June 1956 between gome of the youths in the case
and worlwmen building a hydro-electric dam in the Pundres/Pfunders
vieinity, In view of the fact, however, that Application
No. 788/60 is not concerncd with this incident or the
proceedings in comnection with ilL, it is unnecessar& to go

further into this mattor.

THE COMPLAINTS OF THE APPLICANT COVERI™ELT

Whereas the Applicanf, the Austrian Government, claims
that the Rospondont (Italian) Govern.aent, was guilty, in
connection with the above facts, of a breach of the under-
takings given by the Italian Reoublic uncer Articles 6,
paragraphs (1), (2) end (3) (d) and 1} of the Conventio: for
the Protection of Human Rights and Fundamental Frceedoms:

whereas thesc complaints are sectv.out in greater detail below;

o/
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THE PROCEEDINGS BEFCORE THE COMMISSION

Whereas the first stage of the proceedings, as 1aid
down in the Convention and the Rulcs of Procecdurc, consists
in the examination by the Comalssion of the admissibility
of the Application, without regard to the merits of the rcase;

whereas thoe order of these procecdings has been as follows:

By order of 12th July 190, made in accordanco 1rith
Rule Ll of the Rules of Proccdurc, the President of the
Commission instructed the Secretary-General of the Council
of Europo bto communicate Application No. 788/60 to the
Italian Govermment and to invite thet Government to submit
to the Commission their writtcen observations on the admissi-
bility of the said Application.

The writtcn observations of the Italian Govermaent
rcached the Secretariat on 31st August 1960. In acsordance
with the orders of the President of 31st August, 28th Oectober
and 189th November 1960, the Austrian Government replied to
these observations on 26th Ostober 1960 and on 3rd December
1960 the Italian Govermmont submitted their supplementary
written observations (Rule L6 (1) and (2) of the Pulcs of

Proccdure).

On 17th December 1960, the Commission, in plenary

sitting, decided:

~ to give the case priority (Rule 33 (1) of the Rules
of Proecedure), in rcsponse to a regquest by the
Austrian Governmeat to which the Italian Govermment
raised no objection:

- to invite the rcpresentatives of the parties to
appcar before the Commission on Saturday,
7th Janusry 1961, to meke oral submissions regarding
the admissibility of the Application and in particular
on the threc specific points raiscd by the Comirssion
(Rule Lé (1) in Pine of the Rules of Procedurc).

S
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The hearing in the presence of the parties toﬁk place on
the mornings of 7th end 9th Januery 1961. The following
appeared before the Cormission (Rule 36 (1) of the Rules of
Procedure):

for the Austrian Governmcent:

Mr, Hans RFICHMANN (Austrisn Permanent Representative to

L

the Council of Europe), Agent,
assisted by

Mr. RudolﬂrKIRCHSQHLAGER (Legal Adviser to 'the fustrian
Ministrylfor Foreign Affairs)

and
Mr. Armand MERGEN (Professor of the Maingz Faculty of TLaw),
Counsel.

for the Italian Government:

Mr. Ricecardo MONACO (Lezal Adviser to the Ttalian
Ministry lor Forcign Affairs); Agent,

assisted by

Mr. Glacomo DELITALA (Professor of the Milan Faeulty of
Law), '

Mr. Gilorgio BOMBASSEI DE VETTOR (Italian Permanent
Reprcsentative to the Council of Furope),

Mr. Bttore MASELLI (Magistrate attached to the Italian
Ministry of Justice),

Mr. ILulgl LAURIOLA (Assistent to the Italian Permancnt
Revresontative to the Council of Europe)

and

Mr. Marco VIANELLO-CHICDO (Attaché, Italian Ministry
for Forcign Affairs),

Counsel.
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AT the akove—m,“tiope& nearing on 9th January 1961,
the Italian Govermnent , Respondent, presented the lollowing

written conclusions:

"The Italian Govermment, following the hearings
on the admissibili~y of Applisation Wo. 738/60 by the
Austrian Government, whish were held at Strasbourg on
7th and 9th daQJar, lcél ané referring to the
written and oral UDﬂlSDlOnS made in the sourse of
the prooeedlngs. presents the following written
connlusions: . .

"iMay it please The Euiropean Commission of Human
Rights: ‘ :

" - %o declare vhe Application inadmissible

rabtione temporis oini the ground that the Federal
Republic of Austria, which acceded to the Convention
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"on the invitation of the Cormmission and with
reference to the written end oral submissions presented,
the Austrian CGovernment has the honour to put forward the
following conclusions for the Commission's attention: .

I. Violation of Human Rights throughout the oroceedwnvs
agalnst the Plfunders accused

"The Austrian Government lodged its application on
the bagis of the following provisions of the Human Rights
Convention:

1. Violation of the rights safeguarded by Article 6, ®
paragraph 3{d) of the Convention in that the ftestimony
of the witnesses Johanna EDRNZR and Dr. KOFLER was

" rejected as not pertinent tc a matter which the courts
declared to be essential ano relevant in respect of the
witnesses called by the prosecution and irrelevant 'in
respect of the above witnesses called by the defence in
connection with the same points.




(Seection IIT of the Aprlication). T ——

3. Violation of tne rights safeguarded by Article 6,
paragraph 1, of the Convention as a result of:

(a) the composition of the Court - four ocut of the six
Jurors were of Italian ethnic origin and were ipso
fanto partisularly lisble to be swayed hy the
Ttalian press camvaign, the political tension, the
vehement arguments ol the Public Prosecutor and of

the plaintiff (Section III/3 of the Application);

(b) +the violation or the right set forth in Article 6,
paragraphs 2 and 7(d). Paragraph 1 of that Article,
by its gencral Inplicatlions,; summarises the
succeecding paragraphs.

lis  Violation of the risghts safeguarded by Arbicle 1l, in
that the viclations of humen rights set forth above un-
doubtedly resulted from the ract that the young men of
Pfunders werc of a different ethnic and linguistic
(national) crigin from the majority of citizens of the
Ttalian Republic (Application, Section III/3).

o/
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ITI. Competence of the Furopean Commnisslon of Human Rights

"The Commission is competent for the following
TEaSOons : -

1. "The factg set forth in (I) above and contained in the
Mopnlication lodged by the fustrian Government constitute

a breach of the Conventlon for which the Austrian Govern-
ment believes it can hold the Ttalian Republic responsible
(Article 2l).

2. "PFrom the time of deposit of its instrument of
ratification, Italy was under a duty to guarantee to all
persons coming within its jurisdiction the rights and
freedoms defined in Section I of the Convention.

"Austria has been a High Contracting Perty since the
moment of its own retification of the Convention and is
entitled to lodge an Application against another High
Contracting Party even in respect of events which occurred
prior to that ratification. The possibility of a condition
of reciprocity, which 1s expressly provided for in
Article L6, paragraph 2, of the Convention or Article 36
of the Statute of the International Court, is not
nentioned in Article 2. of the Convention.

"As a secondary count, it may properly be submitted
that the trial of the Pfunders young men should be
rezarded as a2 whole. It follows that the date ol the
judgment rendered by the Court of Cassation (1960)
should be considered as the date of the final decision
of the domestic courts.

TTT. Exhaustion of domestic remedies

1. So far as concerns Applicatlions lodged by States
with the object, not of affording diplomatic
protection to nationals of the Applicantts State
but of claiming a breach of the Convention by
another High Contracting Party, the rule concerning
the exhaustion of domestic remedies is applicable
only to the extent that a final decision has been
rendered by the domestic courts.

2e Secondarily, we subriit the following:
(a) 1In their appeal to the Court of Cassation
{cf, Appendix C and our written observations)

the accused adcuced in substince, basing
themselves on Article 2li of the Ttalian

/s
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Constitution, the reasons and evidence under-
1ying the Austrian Application: There wag 1no
need to guote expressis verbis the Artizsles of
the Convention which had been violated, since
in substance the Italian Constitution coincides
with Articles & and 1l of the Convention,
invoked by the Austrisn Government.

(b) It was not possible in law for counsel defending

the Pfunders young men to challenge the jury on
the basis of Article 55 and Articles 61
et seqq of the Italian Code of Criminal

'+, Procedure.y Indeed, no such challenge could

P be é&xpected of them., A reque'st'to have thé
case transferred to another court would have
been ineffectual, or, in the unlikely event
of its being agreed to, would have resulted
in a jury of even lesgs favourable ethnic
composition.

"For these reasons,

May 1t please the Commission:

1. to accept the Application lodged by the
Federal Republic of Austria and entered in
. the Register under File No. 788/60, and to
declare it admissible;

Ze to act upon the Apvlication by proceeding in
accordance with Articles 28, 29 and 30 of the
Convention."”

At the close of the heéaring, the Commission deliberated in
private on 9th (afternocon), 10th and 1ith (morning) January
1961 on the admissibility of the Application. The result of
these deliberations is set out in the present decision,
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.lﬁ.LS TO THE Lf;[ﬂ\.

Wherces the Commission; st this stsge in fthe proceodings,
is called upon to decide various peints arising es to the
sdmissibility of /pplication No. 788/60;

Whercas the Ttslien Govoernment has formslly submitted two
preliminary objections, one relsting to the Commission's com-
petence ratione temporis ond the other to the exhsustion of

internal remedies;

I. COMPETENCE R.TIONE TEMFORIS

Whereas, in i1ts supplementory written obscrvations of 3rd
December 1960, the Ttolien Governmont stated thet it reserved
the right to submit et the hearing o preliminory objection con-
cerning the Applicant Government's competence to refer to the

Commission fscts prior to its rotificetion of the Convention;

Whereoas, st the seid heering the lgent of the Respondent
Government rccolled that Ttely had deposited its instrument of
rotificetion on 26th October 1955 dnd .ustris on 3rd September
1958 end thet the Bolzeno sssizc Court, the Trent Court of
Lppeel asnd the Court of Cassstion hed rendered their decisions
on 16th July 1957, 27th Merch 1958 end 16th Jenusry 1960 res-
pectively; wheress he cleimed thet the fact of a Sbtate becoming
o party to o multilsteral Convention, only affects for the time
being the other States which hsave slready bccome psrties to the
Convention st that time; thsat the Italien Government, accord-
ingly, on 26th October 1955, had given sn undertaking only in
respect of those States which were olresdy Contracting Psrties,
to the exciusion of fustris; thet Ttely and iustria had not

oy e
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sssumed rutusl obligstions in respcoct of one snother until 3rd
Septembor 1958; that he had deduced therefrom,-in his conclusions
of 9th Jesnuery 1961, that the Commission was not competent
ratione temporis to oxemine the .pplicetion, sincec only the

judgment of the Court of Cessotion wes subsequent to 3rd Septem-
ber 1958 and the ipplicent Government, hod lodged no complsint
ageinst thet judgment ss suchy |

Whercas the orincipal srgument of the reprosent@tiyqs'qf
the fustrisn Covernment et the heering in the prcsenco of the
parties and in their finel conclusions wos that the question of
competence retione temporis wes not the seme for the iLpplicent
Stete aa for the Respondent 3State; thet, slthough the latter,
in the jurisprudence of the Commission, wes bound only from the

date of depcsit of the instrument of ratificstion, the under-
taking given on that date took effect immedietely and absolutely;
thet the ssid undertsking did not teke effect in respcct of

other Stetes but in respect of 8ll persons within the =sid
Stete's jurisdiction, in gecordance with /rticle 1 of thc Con-
ventiony thet it was accordingly & gencrsl legal obligstion which
had effect irrespective of which other Statecs hod or had not
retified the Conventlon; thet the Commission was competent,

ratione tomporis, to exsmine o compleint lodged by an individual

by virtue of irticle 25 of the Convention provided thet the
Stote sgeinst which the complaint wes lodged was & Contracting
Porty st the time of the lodging of the ipplicetion; that simi-
larly & Contracting Stete was entitled, ¢s soon as it had
deposited the instrument of ratificetion, to meke epplication

to the Cormmission in respect of onother Controcting Party, even
in relotion to facts which hed occurred prlor to the deposit of
the instrument; thot indeed .rticle 2, of the Convention, unlike
irticle 36 of the Statute of the Internstionel Court of Justice
and .rticle 6, Pasragraph 2 of the Convention, mede no provision
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for reciprocity 8s between the ..pplicent and Respondent States;
whereas the .ustrisn Covernmcent cleirmed, es on sccessory srgu-
ment, thet the trisl of the Pundres/Prunders youths should be
regerded 83 a whole and it followed, therefore, thot the
judgment rendered by the Court of Cessstion, which wos sub-
sequent to 3rd September 1958, should be considered as the
finsel decision of the domestic courts, whatever the detes of the
judgments pronounced by the Court of first instence and the
Court of u.ppooal;

Whereos, furthermore, the Justrlan Covernment expressed
the opinion, ot the hesring on Tth Januery 1961, thot to present,
et this stege, an objection of incompetcnce ratione temporis
would be in confliect with Rulec )} of .the Commission's Rules of

.

Procedure; waereas, this vac disputed by the Italian Government;

Whereas, however, it 18 no longer necessary to intcrpret
the releveont provisions of the Rules of Procedure, since the
sustriean Government did not insist, at the heoring on 9th
Januery 1961 or in its finel submissions of the same date, on
this procedural objection ond, moreover, avoiled itself fully
of its right fto reply %o the Itelisn srguments on this point;
whereegs, furthermore, it is the duty of the Commission to

pronounce, evon ex officio, on its compctence ratione tcmporis;

Decision of the Commission

Wheross, under Article 66 of the Convention, the Republic
of Italy became 2 Party to the Convention on 26th October 1955,
and the Republic of Justris neerly threce yeors later, on 3rd
September 1958; wheress tho incidents ot Pfunders snd 211 the
ensuing proceedings in the Itslian courts, which are the sub-
ject of the compleints of the .ustrion Government, took place
ofter Italy had become bound by the provisioﬁs of the Con-

ventions; whereas, on the other hand, the proceedings in the

o/
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48sizo Court st Rolzeno/Bozen end those in the Court of appeel
of Trent took place before the detc when fustrie herself become
bound by the provisions ol the Convention end ecquired the right
under Article 2L to refer en sllecged trcach of the Convention

to the Commission; end wnerees only the final sppezl before the
Court of Csssation ot Rore took place after thet dete:

Wherees, sccordingly, it hes first to be coasidered whether,
under irticle 2l, thc /vstrien Covernsent ' is entitled to refer
to the Commission sn slleged breoch of the Convention with rcs-
pect to those proceedinzs which took piace before [ ustrie her-
self possessed eny rickts or obligetions vis a vis Itely under

the Convention;

i

Wherces /rticle 2l empowers "ony Hirh Controcting Porty"

"any alleged breach of the provisions

to refer to the Comrission
of the Convention by another High Contracting Perty": end

wherees neither .rticle 2l nor ony other .rticle of the Con-
vention in ferms provides that s High Contrecting Perty's power
to refer alleged breoches of the Convention to the Conmission

ts to be limited to breaches elleged with regord to motters which
heve arisen sfter the rotification of the Convention by thet

Perty; whercos, morcover, in the Mevrommatis Palegtine Con-

’

cessions Case (Series .., No. 2, p.35) the Permoneat Court of

International Justice hes szid "that, in cases of doubt, juris-
diction based on an international agreement embraces all dis-
putes referred to it after its establishnent, In the present
case, this intervnretation avvears to be itadicated by the terms
of Article 26 its.1f where it is laid dowa that 'any dispute
whatsoever .... which may arise! shall “e submitted to the Court.
The reservation made in many arbitration treaties regarding
disputes arising out of events previous to the conclusion of
the treaty seems to prove the necessity for an explicit limita-
tion of jurisdiction"; whereas i1t follows that the mere fact
that Austria only acquired the right to refer alleged breaches
of the Convention to the Commission at a later date does

not by itself suffice to debar her fro~ filing a /e
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compleint with respect to the proceedings before the Assige
Court st Bolzono snd the Lppesl Court ot Trento;

Whereas, however, the point remeins es to whether lfustrio

moy neverthelcss be deborred from £iling & compleint with
respect to the proccedings in the first two courts by resson
of the facts (&) thot Ttely et thot date had obligeotions under
the Convention only vis & vis the other existing signatories
ond not vis & vis .vstrie or (b) thet fustris herself, not
being e ‘Perfy ot thot date, wos not bound by the obligstions
of the Convention so thot Itely cennot now heve s rcciprocol
right to complein to the Commission concerning metters arig-
ing within the Jurisdiction of .wstris ot thce poriod when the
proceedings beforc the .lsgize Court snd the Court of .ppeal

were toking plocc

Wherces in the Prcomble to the Conventlon the High Con-
tracting Perties, heving rcferred to the Universsl Declersation
of Humen Pights procleimed by the Generel ..ssembly of the
United Nctions on 10th Decesber 19L8 -

(8) recited thot "the eim of the Council of Europe is
the schievemcnt of greeter unity bctween its Members and thet
one of the mcthods by which thet oim is to be pursucd is the
meintenence and further reolisstion of Fumen Rights ond

Fundemental Freedoms";

(b) reoffirmed their "profound belief in those unds-
mentsl Freedoms which arc the foundetion of justice and peace
in the world snd ere best mainteined on the onc hend by an
cffective politicel democrocy ond on the other by 2 common
understsnding end observence of the Humen Rights upon which

they depend”;
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(c) steted their resolve, "9s the Governments of European
countries which are like-minded and heve 8 common heritage of
politicel treditions, ideeis, freedom and: the rule of law, %o
teke the first steps for the collective ehforcement of certein

of the Rights steted in the Universal Declerstion";

end wherecos it clesrly‘eppears from these pronouncements thet
the purpose of the High Contrecting Perties in concluding the
Convention wes not to concede to eech other reciprocsl rights
and obligationé in puréuance of their individuel nationel in-
tercsts but to reslise the 2ims end ideesls of the Council of
Europe, &s expressed in its Stetute, snd to esteblish & common
public order cof the free democracies of Europe with the object
of sefeguerding thelr cormmon heritege of politicel treditions,
idesls,; ffeedom end the wrule of lsw;

Whereoas to echieve this purpose the High Contracting Psr-
ties, by the express terms of irticle 1 of the Convention,
underteke to secure the risghts end freedoms defined in Section 1

of the Convention to everyone within their jurisdiction with-
out eny exception; whereas, furthermore, irticle 1l in terms pro-
vides thst
"The enjoyment of the rights snd freedoms set forth
in this Convention sh2ll be securcd without discrimination
on #ny ground such &s sex, race, colour, lenzucge, religilon,
politicel -or other oplnion, nationel or socicl origin,
sgsocietion with 2 nationsl minority, property, birth or
other stotus."
Wheress, therefore, in becoming & Perty to the Convention, a
Stete undertokes. vis 4 vis the other High Contrecting Perties,
to secure the rights end freedoms defined in Section 1 fto every
person within its jurisdiction, regsrdless of his or her

netionelity or ststus; wherces, in short, it undertekes to

o/
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sccure thesc rights ond frcedoms not only to its own

nationsls ond those of other High Controcting Psrties but

8lso to netionels of States not perties to the Convention snd
to steteless persons, cs the Commission itself hes expressly
recognised in previous decisions; wherees\it follows that the
obligations underteken by the High Contracting Perties in the
Convention sre essentieglly of sn objcctive chorscter, being
deslgned rother to protect the fundementel rights of individual
human belngs from infringement by sny of the High Contrecting
Pertics thon to create subjective ond reciprocsl rights for the

High Contracting Partics themsclvess

Whereos the objective cheracter of the cngsgements under-
telkken by the High Contrecting Perties similerly sppeers in the
machincry provided in the Convention to guerentee their ob-
servénce; wheresas this mechinery, es wes enphesised in the

troveux préperstoires of the Convention end ss is cxpressly

steted in the third pesseoc from thc Prearnblce which hes sl-
reedy been gquoted, is founded upon the concept of & collective
guerantee by the High Contrecting Pertics of the rights end
freedems set forth in the Convention; whcress to this cnd
frticle 19 provided thst to ensure the obscrvance of the en-
gogements undertoken by the High Contrecting Perties there,
should be set up (8) @ Europeen Commission of Humen Rights zad
(b) & Buropesn Court ol Humsn Rights; ond wherces ., rticle 2l
provides thet "eny High Contrecting Party mey vefer to the
Cormmission, through thc Secrcteory-Gencrel of the Council of \
Europe, eny olleged Ttreech of the provisions of the Convention
by snother High Contrecting Perty"; wherces by this wrticle,
therefore, the Hich Contracting Partics have empowercd ony one
of theoir number to brinz beforc the Cormmission osny elleged
breach of the Convention, recgérdless of whcther the vietims of

the s8lleged brcach arc nationels of the epplicont Stete or /
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who ther tho 2lleged bresch otherwise particulerly effects the
interests of the spplicent Stete; wheress it follows thet o
High Contracting Porty, when it refers en elleged breach of the
Convention to the Cowmission under irticle 2L, is net to be
rcgarded &s exercising & right of 2ction for the purpose of
enforcing its own rights, but rether es bringing before the

Cormmission on elleged vieclstion of the public order of Europe:

Wheregs it is further to be observed thst, subjecet to the
exheustion of the domestic remedies; 8ll the High Contrscting
Parties other then rustric werc entitled, under irticle 2l, %o
refer to the Cormission et thst dete eny elleged breach of the
Gonvention with respect to the proceedings in the fLssize Court
ot Bolzeno/Bozen end the lppsal Court of Trent; and whercas it
is more consistcnt with the system of collective gusrentec
cenviseged in the Preemble to the Convention thet .ustrie, after
becoming @ Perty, should heve the semc powers under [frticle 2l
8s the other High Contracting Perties;

Wherees, occordingly, heving regerd to the objective
charecter of the oblligstions cand rights cstablished in the Con-
venticn, bo the unguelified terms in which the right to refer
alleged brcaches of the Convention to the Cormisgsion is formu-
lsted in Article 2L, end to the system of collccetive guarsnteo
of which thet irticle is on expression, the Cormissicn is of
the opinion thet the fect thot et the dstes of the proccedings
in the .ssize Court end the Court of Lppeal Itely hed no obli-
gations towsrds Justris under the Convention does not deber
Justris from now elleging ¢ breoch of the Convention with

regpect to those procecedingsg

Whereas it must be sdmitted thet under this interpretstion
of .rticle 2l .ustrie hes the right to file & compleint ageinét
Italy with regsrd to motters erising before .ustris beceme 2

/-
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Porty to the Convention on 3rd September 1958; wheress Itely
does not heve the right reciprocally to file o compleint
against .ustris in fespect of occurrences before that dstey
whereos, howcver, this gbscnce of reciprocity in regérd to the
element of time sorings =olely from the fect that before 3rd
Scptember 1958 Lustrie wos not subject to the régime of the
Convention and not from eny differentisl trestment of the High
Sontrecting Parties in .rticle 2l itsclf; end wheress, if the
Hich Controcting Pertics hed wished fto mcke the right to file
a compleint under rticle 2l subject to & condition of reci-
procity in regerd to the clewment of time, 1t wes open %o them
to insert en cxpress condition to thet cffcct in frticle 2l
but they did not do so; wherces, arcordingly, the Cormmission
is of the opinion that the fect that under Article 2l Italy
does not hoeve @ reciprocsl right to file 2 comploint sgeinst
Justrio in respect of mettlers erising before 3rd Septembor
1958 is no ground for denying to fustris the right to file o
compleint ageinst Itely with rcgerd to the proccedings in the
/lssize Court st Bolzeno end the Court of .ppesl at Trent;

Thercas it follows that, in the opinion of the Cormmission,
Justrie wos cntibled in her Jpplicetion of 11lth July 1960 to
refer to the Commission clleged breeches of the Convention with
rcgerd to the proccedings in the issize Court ot Bolzéno/Bozen
end the Court of wwpeel of Trent, which took plscc belorc she
beccome o Perty toc the Convention on 3rd September 1958, as well
as with rcgord to the proccedings in the Court of Cessetion
which took placc elter thet date; wherces it therefore becomes
unneccssery to consider whether the fsct thet the decision of
the Court of Ccsseotion et Rome wes rendercd after 3rd Scptomber
1958 would in any cvent be sufficicnt to entitle the lustrisn
Government to filc an ..pplicetion with recgerd to the cerlicr

procccdings in the :issize Court ond Court of ippesl.

o/
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Wheress, sccordingly, the Commission hes jurisdiction
rstione tocmporis with respect to the scverel brecaches of the
Sonvention sllcged in applicetion No. 788/60 end the Itelien
Covernment's objcction to the Commission's jurisdiction retione
temporis with rcfcrence to the procecdines in the Jssize Court

st Bolzeno/Bozen end Court of .ppecol of Trent must be rejected;
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IT. TEE EXH.USTION OF DOMESTIC REIEITES

Whereegs ¢pplicetion mey be mrde to the Cormission, in
accordence with .irticle 26 of the Convention, only after the
exhsustion of domestic remedies, &s this is gcnerslly under-
stood gccording to the gecnerolly rccogniscd principles of
internstional lsw; wherces ‘rticle 27 perasgreph (3) stotes
that the Commission sholl recjecct eny epplicsetion found inad-

missible under the terms of .riicle 28:
Wherces the Respondent Government cleimed thet the
spplicetion wos inedmissible on the ground of failurc to cx=-
haust domcstic remedics;
Whercog the Justrisn Government objected thet the Rule
recgerdine the exhoustion of domestlic rcecmedics did not epply
to applicetions lodged by Statcs “n occordonce with irticle 2l
of the Conventon;

oo LPPLIC.BILITY OF THE RULE

Submissions of the pertics

Whereos the Itolien Government orgucd in the {irst place
that, ecccording to universclly rccognised internétional juris-
prudcnce ond theory, on internestionecl suthority might not
exomine en eppesl if it werc possible to prove the cxistence,
in thc domcstic legel system of the State with jurisdiction
over thec individusl who claimed to have a grievence, of @
domestic rcenmedy which woas a8t once cccessible end 1likely Go
te cffective ond adeguete; wherces it cite
Resolution adoptced et Grenade in 1956 by the Intcrnetional

d, inter olis, the

Lew Institute, thc arbitrel decision rcndercd on bth Morch
1956 in the ‘mkstielos cesc end the judgment rendercd by the
Internetional Court of Justice on 21st isrch 1959 in the

Interhondel ceasc;

o/ s
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Whereos the Respondent Covsrnment exuorcssed the view thet
in order to determinc the intention of the rule regording the
exhaustion of domestic remediecs, os leid down in _rtiel. 26 of
the Europeen Convention, it wes nccessery to rcfer to current
internetionel cesc lew ond theory, sincc .rticle 26 referred
specifically to the generelly recogniscd principles of inter-

netionel low in this metter;

Whereas in the view of the seid Governncnt, the rule of
locel redress nevertheless occupics £ considerebly morc impor-
tont plecc in the Buropeesn Convention then in intornetionsl low
in genersl ond sincc .rticles 26 and 27 perogroph (%) mode no
distinetion in this recspect, it would eo-nly in principle to
individuel opplicetions and epvlications by Contrectine States
elike: furthcr, with rcegerd to the lettcr, its opplicebility
would not be confinecd to comploints mede by Stotes In the excr-
cisc of their richt to efford diplomstic protection, on bchalfl
of thcir netionels whom they clelrmed to nave been injurcd by
other States; wherceos .rticle 1 ol the Convention recogniscs
"everyone" (irrcspective of nationslity) es entitled to the
rights end freedoms sct out in Chepter T; whereces .rticlo 26,
occordingly, extended the rule to nstionels ond stateless per-
sons, gso thet it wes eppliceblc in this casc glthough the
youths of Pundres/Pfundcrs did not heve .ustrien netionelity;
whorees morecover, the Commission hed declercd 2dmissiblo one
pert of .pplicetion No. 299/57 of the Grecek Covirnment 21 though
it weg moede on behelf of netionels of the Respondent State, the
United Kingdom of Crecat Britein ond Northern Irelond; wherces
it wes true thet the epplicebility of the rule might be disputed
if ¢ Stete accuses another of a brcsesch of the Convention un-
connocted with sny individusl, this wes not the cese in the
present instance, since the Jlustrisn Govermicnt hed intervened

e



to remedy ¢ violstion of thc Convention which they cleimed
had been committed to the prcjudice of pirsons within the
jurisdiction 'of Ttoly ond hoving acecss to 211 domestic reme-
dies; whereas, when it provided thet o Stete might srreign
snother State directly telfore on internationsl instsance when
the 2ction compleincd of affects @ person enjoying speeisl
internaotionsl protection, thc Greneds Tesolution wes concerned
with certein persons only such og Heceds of Stete and ‘mbassa-
dors, end not, es the Justrion Covernment cleimcd (sce below),
the populetion os 2 wholc, which cnjoycd the protecticn of the

FBuropcon Convention;

Whereas the .Justrisn Government rcplicd thet for the pur-
poscs of .Lrticles 26 ond 27 poregreph (3) of the Convention,
spplications by Stotes werc guite different fron individusl
epplicetions; thet individusls, non-governmentel orgenisstions
end croups of individuols, could not =pply to the Commission,
under the terms of Jriicle 25, unlesg they cleimed to be vie-
timg of e violetion of thecir rights ond frecdoms, which they
could not lcritimetely do until they hed exhousted eoll domes-
tic remedics: thot, on the ooher hond, .rticle 2l euthoriscd
eny Contrecting Stote, without heving suffercd sny prejudice
whotever and before eny individusl hed becen injured, to refer
to the Commission ecny ollcged brecoch of the provisions of the
Convention by snother Hich Controeting Perty, such os & Stote
might commit simply by introducing ¢ lew or issuing & decrce;
thot wunlilke individuols, Stotce were not entitled fo insti-
tute proceccdingzs in thc Courts of other Stotes for sllcged
treaches ol the Convontion; thet, with thc possible cxception
of complcints lodged in the oxercisc of tne right to afford
diplometic protection, thc cxhcustlion of domestic remedies

would eccordingly not bo ¢ sondition of edmissibility for

o/
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spplicoetions by Stotosj.thcsc being bosed on the concepts of
collective guerantcc ond the public intercst: thot the prcecdents
referred to by the Ttelien Government were relevent only in
respect of proccedings instituted by o Stete on bchelf of one

of 1ts own naﬁionals; thot the seme wee truve of the (Granedo
Resolution; thot, furthermorc, this Resolution stated thst the
rule wﬁs not cpplicecble when the octioan compleined of affccted

& person enjoyinc speciel internetionel protcction; thst porsons
living iIn the territory of Contrecting Stetcs were in fect en-
joving the "spceiel integnationel proteo?ion" of thc Europcon

Convention;

Decision of the Commission

Whereos in generol intcrnotionel lew the right to cxercisc

diplomatic proteection end to proscht o cloaim before en inter~
netionol tribunel is e right which, subjcet to s few apcciel
oxceptlons, is limited to coscs of on 2llcgcd injury to e Staetets
own netionsls cbroed within the jurisdiction of snother State

end in violetion of intecrnetionel law (fancvczys-Ssldutiskis
Reilwey Co. Cesc, Scries ../B 76, p. 16; Nottcbohm Cesc, I.C.Jd.
Reports 1955, p.l); wherees, similerly, the rulc of the
cxhoaustion of domestic remedies as o condition precedent to the

exercisce of diplomatic probtcction snd the prescentation of en
internetionsl cleim is in gencrel internetionsl lew limited to
cleims mode by 2 Stoate in respect of en injury ellegcd to have
been done to onc of its netionels; end wherces the rule requir-
ing the exhgustion of domestic remedics es & condition of the
exercise of diplometic protcction end of the precsentetion of

an internetionsl cleim is founded upon the principle thsat the
respondent Stete must first hove on oprortunity to redress by
its own meens within the fremcwork of its own domestic legsl
system the wrong ¢llcged to have been donc to the individusl

(Interhondol Casec, I.C.J. Reports, 1959, poge 27; Decision of
the Co-mission on the Admissibility of _2»>lication jio. 313/57)3
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Wheress, in thc Huropcen fonvention, the High Contract-
ing Parties heve csteblishcd & systcwm of the internctionsl
protection of humen rights ond fundenentsl frcecdoms for ell
persons within their rcspective jurisdictions indcpendently
of any bond of nationelity; wheress it follows thet the
system of internationsl protcction provided in the Convention
cxtecnda to the netionsls of the Stete which is ellcged to have
violated the lew of the Convention end to stetelcss persons,
£s well eg to thc netionols of other Stetes; end whercos 1t
is menifest that the principle upon which the domestic remedics
rulc is founded ond the conriderotions which led to its intro-
duction in genersl intcrnationol lew 2pply not less butb
5 fortiori to 2 system of internstioncl protection which
cxtends to o Stotc's own notionsls as well ss to forcigners;
whereog, morcover, the mere foct thot the system of inter-
netionsl protection in the Convention is founded upon the
concept of o collecetive guorentce of the rights ond frccdoms\
contoined in the Convention, docs not in eny woy wesken the
force of the principlc on which the dormecstic remcdies rule

is founded or the considceretions which led te its introduction:

Whercas .rticle 26 of the Convention, in providing that
"the Cormission mey only deel with the matter ofter oll
domestic romedics hevc been cxhousted, sccording to the
gencrolly rceccognised rules of internstionel leu", docs not,
in cxpress terms, meke eny distinction bectween metters
referrcd to the Commission by e High Contracting Psrty undcr
rticle 2L end metters referred to it by en individusl, non-
governmentel orgenisation, or group of individuels under '
rticle 25; wherces furthermore .rilcle 27, which scts out

certein grounds upon which the Commission is reguired to

' of s
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reject spplicotions roferred to it, cxpressly limits the grounds
sct out in poregrephs 1 and 2 to wetitions under rrticlc 25, but
does not so 1limit vercgreph %, which rcquircs the Commission to
reject en opplicetion when the dorcstic remedics hecve not been
cxneousted: whercos the contrsest in this respeet between pers-
grepn 3 end the, other two poregrephs of .rticle 27 cleoerly
shows, in the opicion of the Commission, thet it wes not the
intention of the contrecting Stetes thet the rule of exheustion
of domestic rcmedics should not °pply to coplicotions brought
by Stetes; whereoas, elso, the Commission 1s unoble to find in
the words "eccording to the gencrally rccosnizcd rules of
nternetionsl low" o2ny indicsticn thei the High Contrecting
Perties iatcadcd to Jimit the opcretion of this rulc to nmetters
gsubmitted fto dne Conmission by an individuol, non-governmentel
orranisetion, or orcup of individusla: vhercos, if it is truc
~thet under the geanerelly recogniscd rules of intcrnotionol low
the dormcetie rerwdices rule has ne cpvlicotion to internotional
clelms prescentcd in respeeot of non-nesicnels of the claimont
Stete, 1t is cquelly truc that it heeg no ooplicetion fo cleims
icnal wtribuncl

prcscnted fo intern by individuels; vhercoas
c

ot
in both types of cese the resson ig simply thet the cleims

tz

thernseclves erc edmisgible under genercl internstionsl lew,
irrcspective of the cxheustion of domcstic remedics: ond wherceos
follows thebt il the inscrtion of the wowds "eccording to

the generslly rccogniscd rules of Intcrneotionsl Taw" were o

C"

4=

be taken gg indlccting en intcention to cxclude the opercétlon
of the domestic rewcdics rule in the cese of pplicetions
brought by Stetes under .rticle 24, it would cquelly be ncces-
sery to interpret them os cxeluding its opereticn in the cosc
ol 2pplicetions brought by an individuol, non-governmenteol
orgenisetion, or group of individuels undcy Jxticlc 253
whorces, however, it is beyond guestion, es the .ustrien
Government itsclf rccognises, thet the demestic remedics rule

1rid down in rticle 26 of the Conventlon operstes in the cose

e
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of epplicotions brought under .rticle 25; wheroass, accordingly,
the fustrien Government's contention thet the wérds‘"according
to the gencrally recogniscd rules of internetionsl low"

cxclude the operation of the domestic remedies rule in ceses
brought before the Commission under .rbicle 2l must be
rcjected;

Whereas, moreover, the Cormmission found on 12th October
1957 that the said rule is valid in prineciple for both types
of case, since it rejected a part of Application No, 299/57
by‘the~Greek Government on the ground that domestic remedies
had not been exhausted; whereas, its finding on 2nd June 1956,
that the rule did not awnply to Application No. 176/56, by the
same Government, was based on the sole ground that this
Application concerned the compatibility with the Convention
of legislative measures and administrative practices, regard-
less of any Iindividual or specific injury; whereas, this is
manifestly not true of Application No. 788/60 vy the Austrian

Government;

Pinds that the domestic remedies rule laid down in
Article 26 of the Convention is applicable in the present

case;

B, - ON TEE OBSERVANCE OF THE RULE

Arpuments of the Parties

Whereag the Italian Govermment points out in its
written observations of 30th August 1960 that, according to
the Arbitral Award delivered on 6%h March 1956 in the
Ambatieles case, domestic remedies "include not only reference
to the courts and tribunals, but alsc the use of the pro-
cedural facilities which municipal law makes availaﬁle-té

litigants before such courts and tribunals" and "it is the
whole system of legal protection, as provided by municipal
law, which rmust have been put to the test"; that admittedly

/e
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the Arbitral Tribunal, which heard the Salem case on 8th June
1932, had decided that "as a rule it is sufficient if the
claimant has brought his suit up to the highest instance of the
national judiciary”® (Reports of Iqternational Arbitral Awards,
United Nations, Vol. II, p. 1189); but that this was an award
delivered sone time ago and somewhat outdated and that reference
should rather be made to more recent expositions of the domestic

remedies rule; whereas in this connection the Italian Covern-

ment has recalled that in accordance with the orecedents followed

by the Ccmmission and in particular the decisions ' relating to
the admissibility of .pplications Nos. 263/57, 309/57, 327/57
and 342 /57, an avolicant, in order to satisfy the relevant
provisions of ~rticle 26 of the Convention, must not only sub=
mit'his case to the various courts to which reference is
reduired by this irticle but he must alsc rely before the
hipner court, in Jdefault of imvossibility or some bhar and to
the extent to whach that depends within reason on himself, on
the rights which he alleges to have been violated by the lower
court; whereas when the sustrian Government having ob jected
in its counter-memorial of 26th October 1960 that these pre-
cedencs were inoweracive in the present case bhecause the
nvvlication was concerned with criminal proceedings and that
criminal courts are under . a duty to ascertain the truth indse-
vendently of the complaints and evidence submitted by the
defence, the Italian Covernment replied in its supolementary
written ohservat.ons of 3rd December 1960 that the four
decisions of the Commission cited above dealt with domestic

proceedings in criminal and not civil cases,

“‘hereas the Resoondent CGovernment has saild that In order
to ascertain uhether the defence of the young men of
Fundres /Pfunders nedlected to avail itself of an essential and
sufficient remedy one rust start with a working hypothesis:
one mus’t provisionally assume that the alleged violation

actually occurred: whereas 1t cited on this point the Arbltral

L J »
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Awards rendered on 9th May 193l in the case of the Finnish
vessels (International Arbitrary Awards, UN, Volume IIT,

pPe 150 ) and on 6th March 1956 in the Ambatlelos case ("...
The only possible test 1s to assume the truth of the facts
on which the claimant State bases its claim')s

Whereas the Respondent Government further emphgsises
that since the date of ratification by Italy (26th October
1955), the Convention constitutes an integral part of the
Ttalian legal system, because Article 2 of Law No. 848 of
Lith August 1955 makes it compulsory to observe the Convention
and to cause it to be observed as "the law of the land": +that
ag a result the provisions of the Conventlon are to be invoked
before Italian courts in the same way as the Constitution, the
Codes and any other municipal law, ignorance of the law and,
consequently, of the Convention being no valid excuse; that
this would be all the more so since ~ contrary to the allega-
tions of the Austrian Govermment - the principle according to
which it is the duty of the criminal courts to discover the
truth, if necessary ex officio, does not apply to the Court of

Cassation bub solely to the trial judges:

Wheress on this last point the Cormmission invited the
Parties, by letter dated 17th December 1960 and at the opening
of the hearing of 7th January 1961, to furnish information op
explanations with regard to the rollowing two questions:

(a) "Do the clauses of Article 6, paragraphs (1), (2) and
(3)(d) and of Article 1l. of the Convention, invoked by
the Ausgtrlian Government, coincide with the corrcspond-
ing provisions in Italian legislation (constitution,
laws, etc.) or do they go further or, on the contrary,
do they not go so far as these provisions?"

(b) "Does the principle 'Jura novit curia! automatically
give the Italian criminal court the right or the duty
of ensuring ex officio that the regulations and pro-
vislons mentioned abeve are respected? If this is so
is there any distinction to be made here between the
Court of Casgation and the Court of First Instance
and the Court of Appeal? /
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Whereas in reply to the [irst question the Italian
Govermnrient expressed the opinion at the heoring of 7th January
(1), (2).end (3)(d) and Article 1
of the Convention have their counterpart in specifiec

that Article 6, paragraphs

provisions of the Italian Constitution (Articles 3, 22, 2k,
25, 27, 101, 102, 1ok, 108 and 111), the Penal Code

(Articles 1, L0, 42, 57 and 85) and the Code of Criminal
Procedure (Articles 185, 238 bis, 239, 2ho, 2L9, 256, 269,
378,}&20 and L'79); whereas it pointed out nevertheless bthat
this opinibn rested upon a particular Interpretation of the
Convention; whereas it 'added at the hearing of 9th January
that the Austrian Goﬁernmenu appeared to'attribute to
Articles 6 and 1l a different and wider meaning, which would
be an additlonal reason for verifying whether counsel Tor the
Toung men of Fundres/Pfunders had or had not cited them
before the Italian courts; whereas it csserted that the
question of the exhaustion of domestic remedies 2ould nobt be
joined to the subsbtence of The case, so thet the Commission
in order to decide the matter wouvld have to abide by the
criteria accepted by internationsl case-law (the Finnish
vessels case and the Ambaticlos case): +that is to say,
provisionally accept the Austrian ZaLc:pre%ation, or else
decide itself already at thi
exact intention of Articler

2]

svage of the proceedings on the

N
Ly

and 1l

I

Whereas in reply to the scccnd question quoted above,
the Respondent Government s“ated at the hearing of Tth January
that the dezisions of the A»pesl Court and the Court of
Cassation follow under the Icnlian system, as distinct from
the judgments of the courts cf first instance, the
"principio dispositivo™ accurding to which the parties them-

-

selves by choosing their grounds ol appeal set limits to

the power of the Appeal Court or Court of Cassation to take

cognisance of a case; that Articles 152'and 185 of the Code

of Qriminal Procedure intro uce eiceptiens to this principle
/
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by providing that the judge shall at ‘every stage of the pro-~
ceedings draw attention c¢x officlo to certaln grounds which

would absclve the accused from zany penalty as alsc to certain
cases of absolute nullity: and that the conditions for the
application of these two Articles did not obtain in this

particular case;

Whereas at the opening of the hearing of 9th January, the

Commission put the following duestion to the parties:

"When a defendant submits & certain argument before the
Court of Cassation in sufficilent detail but without ex-
pressly invoking in its support the relevant provisions
of Italian municipal law, including the Convention, does
the' Court nevertheless have the right or the Jduty To
ensurc that the said provisions are complied with, or
shall it declare the appeal inadmissible in pursuance of
Article 201 of the Code of Criminal Proccdure?™; '

Whercas the Italian Covernment replied at the same hearing

————

that Article 201 of the Code of Criminal Procedure, by requiring

that the pleas should be set out in detail on pain of in-/

admissibllity, lays down a zeneral rule applicable to eve'ry
remecdy, inclbding appeal to the Court of Cassation; that to
this general rule is added bthe spceizl rule in Article 52k of
the said Code, whish enumnerates the judicial errors forming
grounds for appeal to the Court of Cassation, namely the non-
obsecrvance or faulty application of the criminal law or other
statutory provisions of which aczount must be taken in the
applization of the eriminal law, any asect by the judzge in
exceas of his jurisdiction and failure to obscrve the provi-
gions of the Code of Crimiwmal Procedure sstavlished under pain
of nullity, inadmissibility or invalidity:; that as a conse-
quence the party concerned is under tho absolutec obligation to
submit his pleas, stating nct only the provisions of the
criminal law of, whish he alleges the non-observanco or faulty
application, but also the ofher relevant legal provisions, for
example, the Convention, otherwise it would be sufficient to

ref@r to the whole of the Code of Criminal Procodure or the

/e
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whole of the Constitution, ete., In order to make it practically
impossible [for a Judge of the Court of Cassation to perform his
duties; -and that subject to Articles 152 and 185 of the Code of
Criminal Procedure already quoted, the Italian Court of Cassa-~
tion would not have the right to examine any plea specified as
to fact but not as to law;

Whereas in consideration of the above the Italian Govern-
ment came to the conclusion that the young men of Fundres/
Pfunders had not exhausted dowmestic rcmedies with respect %o
any of tho complaints advanced by the Austrian Government;

Whereas the Italian Govermmcnt has observed as regards the
refusal of the Trent Court to hear the evidence of Giovanna Ebner
and Dr. Xofler that the third submission in the appeal to the
Court of Cassation was limited to putting forward arguments of
fact and to a lessor extent the rights of the defence: whereas
it appeared to admit that the sald submission had thus raised
implicitly and in substance the complaint based on an alleced
violation of Article 2, of the Italian Constitution and that the
Court of Cassation should have decided this point:; whereas it
nevertheless blamed the convicted persons for not having express-
1y availed themselves of Article 6, paragraph (3)(d) of the
Convention, & prescription of law upon the observance of whizh
the Court of Cassation was competent to pronounces

Whereas the Italian Governuent notes furthermore that the
appeal made no mention of Article 6, paragraph (2), and
Article 1L of the Convention nor even of Artiéles 27 (2) dnd (3)
of tho Italian Constitution, in accordanco with which "an accuscd
person is not deemed guilty until sentenced" and "all citizens
have equal social rank snd are equal before the law without
distinction of sex, racc, language, religion, polibtical

opinion, o» sociel and versoral conditions ....";

Whereas, finally, with rcspect to the alleged partiality of

.y’

the judges of the Assize Court, the Italian Governmert has
expressed the opinion that the application for appeal to the

o/
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Court of Cassation conbaincd no arguients compvarable with
those put forward by the Auvstrian Government and stated that
Counsel for the defence had .aot referred either to Article 6,

paragraph (1), of the Conveantion nor Article 2 ("The Republic
*acknowledges and guarantees the inviolable rights of wan ...")
nor agaia to Article 21, paragraph (2) ("The right to defence
is inviolable in every state and at every stage of the
judicial process'") of the Italian Coastitution: that the
first plea in the appeal denied the legallity of the .replace-
ment of & member of the Jjury of the Trenl Court, who fell
sick, by a "substitute Juryman", but that this was a subject
of complaint entirely apart from the accusatlons ol partiallty
formulated in the Application;

3

Whereas in reply to a question put by the Commlission,
the Ttalian Govecrment maintained at the hearing of
9th January, as a subsidiar; point, that the accused had not
even mnade in substance bofore the Court of Cassation the

pleas in support of which tne Application refers to

1

Articles 6 and 1l of the Ccecnventiong

Whereas the Commission invited the varties by lctber of

—_—— 2o
17th December 1960 and a2t the opening of the hearing on
7th January 1961, to furnish information or explanations with
regard to the following question:

"Did the accursed in the FPundres/Pfunders case have the

possgibility aczording to Italian law of 2halleaging the

conposition of the jury, criticlised by the Austrian

Government on pages 6 and 18 of the Introductory -

Application?; if so, what remedies were oven to them

and did they exercise the reuecdics?';

Whereas the Italian Covernmeat replied that if, in
spite of the guarantees offered by Law No. 287 of 10th April
1951, concerning the organisation of the assize courts, and
in particular the constitution of the jury, the accused in
the Fundres/Pfunders case believcd that they had grounds for
challenging the impartialiby of their judges in the court of

e
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first instance and in the Court of Appeal, they should have
made an application for change of venue on grounds of legiti-
mate suspicion, which they neglected to do; and that under
Article 55 of the Italian Code of Criminal Procedure,

"In every state and at every stage of the judicial
procoss the Court may on serious grounds of public policy
or legitimate suspicion or at the request of the Publiec
Proseccutor in the Court of Appeal or Court of Cassation,

remit a case under examination or a case awalting judgment
to another judge in another court.

The accused may make an application for this purpose
solely on grounds of legitimate suspicion. Other private
parties do not have this right.":
~and that the application must bhe made by the accused to the
Public Prosecutor and the latter was bound te transmit it to the
Court of Cassatlon which in 1ts turn must examine the application
and decide; morcover, & situation of fact and not merely an
existing rule of law might in the Italian system justify the
transfor on grounds of legitimate suspicion;:; that legitimate
sugplclon thereforc amounted to & conercte notion; that the
Court of Cassation of Ttaly had decided on several occasions both
on an application made by the defendants and on an application by
the Public Prosecutor, to remove a case from the assize courts
Ipormally éompetent ratione loci, on the ground that within the

area of'jurisdiction of this Court feelings prevailed which were
of a nature to hinder a completely impartial trial; that
questions likely to disturb public peace and order iﬁ a given
area might be roferred to the Courts of other parts of the Italiah
Republic; that- the application for change of venue on grounds of
legitimate suspicion thercfore had the character of an essential
and effective remedy; that it was at least incumbent upon the
Augtriah Government according to the principles of international
law generally rccognised in the natter to show that it would

have been ineffective In this barticular casc; that fhe Austrian
Government had not shown this by stating that the removal of

i

/e
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the case from the Bolzano/Bozen and Trent Courts would have led
to the case being entrusted to Juries composed entirely of
Ttalians, so that it would have becn inadvisable for the defence
to invoke Article 55 of the Code of Criminal Proeccdurc; that
this affirmation went far beyond any plausible possibility since
it amounted to an alle~ation that in no placc in Italy was there

a judge capable of adminlscering justiceoy

Whercas the Austrian Government has™on its side recallced
as a subsidiary matter - that is to say on the assumption that
Article 26 of the Conveation holds good in the same manner for
applications brought by a State and applicationg brought by an
individual - that according tc the Arbitral Award delivered on
*8th Juno 1932 in the Salem easce, the rule of the exhaustion of
domestic remedies should be interpreted in a~s~zordance with the
circumstances of cach case and "as a rulec it is sufficient if
the claimant has brought his suit up to the highest instance
of the national judiciary': that, moreover, the four docisions
of thec Commission <ited by‘the Italian Govermment referred ta
civil proceedings, whilst thc present Application conceined
criminal proceedingss thet the criminal proceedings WeTe
governed by the principle ac:ording to which it was, the duby
of the Court to ascertain the true facts independently of the

complaints or submissions made by the defence;

Whereag the Applicant Government has agreed with the
Ttalian Govermment that the stipulations of the Italian Consti-
tution coinzcide with those of the Conventicn and that the
latter forms an integral part of Italian muniecipal law;
whereas the Applicant Govermnent does not agree, on the other
hand, that the defence was at fault for not Invoking the
provisions of the Convention, and affirms that in fact, the
Ttalien authorities, including the courts, had the duty of
applying them, even ex officio; whereas the Austrian Govern-

ment had questioned whether Italian lew, and in particular

Article 52l of the Code of Griminal Procedurc, made the

.
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(Y

fulfilment of this duty compulsory: e&nd if Italian law did not
do so it would be contrary to the Convention, Italy having nade
no reservation in that matter:

Whereas in the view of the fustr.an Govermnent it is
gufficieat that the complainvs in rcspect of which the Applica~
tion alleges a violation of Articles & and 1L of the Convention
should be referred in substanco o the Italian Courts, which

was in faect the casc; whereas the Austrian Government points
out that in the grounds of appeal to thc Court of Cassation
objection is raised to the "stabouwents incontrovertibly
established” and the "pure agsertions without a shadow of
evidence 1n support" contained in tho Jdocision of the Trent .
Court; the first ground in the said appcal, the conditions
under whizh a juryman of that Court who had fallen 111 had been
replaced; the third, the failurc to hear Giovanna/Jchanna Ebner
and Dr, Kofler on the visit to the scene of the cccurrence on
20th Marsh 1958; the seventh, the "subjective appreciations”,
"suppositions" and "conjecctures" of the appeal judgess the
eighth, the "bald statements unsupported by evidence' which they
arc sald to have madé; the first supelementary ground, finally,
the "insufficicney" of the grounds on which the decision of

27th March 1958 favoured the notion of voluntary homicide rather
than that of "preteorintentional" homicide; whereas theo Austrian
Government indicated moreover that Counscl for the young .xca of
Fundres/Pfunders had, in addition to a series of provisioas of
the Penal Code, of the Codc of Criminal Procedurs and of the
Act of 1loth April 1951, explicitly cited from the Italiaan Con-
stitution, Artieles 21, paragraph 2 (sccond ground in the
appcal) 2nd 27, psragraph 1 (seveath ground);

Whereas the Austrian Governnent has asserted, on thec other
hand, that an application for change of venue on grounds of
legitimate suspicion would not have inproved the situabtlion of
the accused and would probably not rave beocn effeetive within
the mecaning of thec generally recognised principles of

oS
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international law:; according to the Austrian Government the
“fact vnat four jurymen-out of s=ix belonged to the "Italian
sthnic group" would hardly have been accepted as a legitimate
ground for’ suspicion, since the accused themselves also possessed
Ttalian nationality and the Italian Code of Criminal Procedure
dated from times before the question of the Upper Adisze

minority arose: morecover, an application founded on Article B5
of the said Code could not but have mede the Assize Courts un-
favourable, cspeeially in the atmospherc prevailing at Bolzano/
Bozen and Trent and would, thereforc, have been a serious mis-
take by the defence; 1if the Covrt of Cassation had, contrary

to all expec%ation accoptéd such an application, the case

would havec been hcard by a jury which did not comprisc a single
German~speaker and therefore of an "ethnic composition even more
unfavouvrable':

Declsion of the Commission

Concerning the complaint set forth in paragraph I (2) (a)

of the written conclusions of the Austrian Government:

Whereas by this complaint the Austrian Government allege a
violation of Article 6, paragraph (1) of the Convention by reason
of the composition of the Assize fCourts of Bolzano and of Trent;
whereas they poiﬁt out that four out of six jurors were of
"Ttalian ethnic origin'" and were "particularly liable to be
swayed by the Italian press campaign, the political tension,
the vchement arguments of the Public Prosecutor and of the
plaintiff";

Whereas according to the -senerally recognised rules of
international law to which Articlc 26 of the Convention
refers, it is ipcumbent on the Respondent Government, If they
raise the objection of non~cxhaustion, -to prove the existence,
in their municipal legal system, of remedies which have not
been exercised (decislion of the Commission on the admissiblility
of Apoliﬂation%No. 299/57 of the Greek Government against the
British Govcrnment and the aro:tral award made on 6th March
1956 in the Ambaticlos case): 2
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Whereas the Itelian Government have shown that according

to Artiscle 55 (2) of the Code of Criminal Procedure an accused
may in any event apply for a change of venue on the ground of
legitimate suspicion and that bthe persons concerned in this -
case did not do so eithnor on first instance or on appeal:;

Whereas the rule concerning exhaustion in principle

- c—

requires, according to the concepticns which prevaii in the
.matter nowadays, that all judi-cial mecans offered by municipal
legislation should be utilised provided they are likely to
prove an effecfivc and adequatc meahs of rédreséing the
grievances set forth, on the intornational plane, against the
Respondent State {(decision of the Commission on the admissibi-
lity of Application No. 3L7/57 of Mr. B.S. Nielsen against
Denmark); whereas the explanations of the Italian Government
concerning the pertinent legislation and practice tend to
indicate that an application lodged in pursuance-of

Article 55 (2) of the Code -of Criminal Procedure would have
constituted such a remedy in the case in issue; whereas . it
appears, in particular, from these explanations that .according
to tho,case-law of the Court of Cassation of Italy an applica-
tion of this kind nan validly be based on circumstances sush
as those iavoked by the Austrlan Government, that the Public
Proscecutor is obliged to refor it to the Court of Cassation
and that the latter must oxaminc and decide on it; whereas it
seems that the request in quostion would thercfore have had
considerable prospcects of suvscess and that, if the Court of
Cassation nad accepted it, there wovld have been a possibility
of the trial taking place in an atmosphere different from that
which, In the ceyes of the Austrian Government, prevailed at
Bolzano/Bozen and at Trent;

Whereas, morcover,

the ecxhaustion of a given domestic
remedy Cocs not normally ccase to be necessary, according to
the generally recognised rules of inbternational law, unless

./

the applicant can show that, in these particular
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circumstances, this remedy was unlikely to be effective and
adequate 1in regard to the grievance in question {decision of
the Commission on the admissibility of Application No. 299/57
of the Gpéek Government); wnereas, in the view of the
Commission, the Austrian Government only put forward in this
respect arguments concerning expediency and the tactics which
it was or was not in the accused!s intersests to adopt; whereas
it has not been established that an application for a change of
venue on the ground of legitimate suspicion would not have
constituted, in the case at issue, a remedy likely to he
effective and adequate;

Finds, consequently, that all domestic remedies have not
been exhausted in this respect, so that a part of the applica-
tion has to be rejected in accordance with Article 27, para-

graph (3) of the Conventions

Concerning the complaint set forth in paragraph I (1)

of the written conclusions of the Austrian CGovernment

Whereas by this complaint the Austrian Government allege
a2 violetion of Article &, paragraph (3)(d) of the Convention
in.that "the testimony of the witnesses Johanna Ibner and
Dr, Kofler was reiected as not pertinent to a matter which
the courts declared to be essential and relevant in respect
of the uitnesses called by cthe prosecution and irrelevant in
respect of the avove witnesses called by the defence in

connection with the same points';

Whereas in the third ground for their appeal in
cassation, the committed rersons critisised the "plainly
contradictory' grounds on which, according to them, the
Trent Court declined, on 10th March 1958, to hear
Giovanné/Johanna Ebner anc Dr. Kofler as witnesses on the
occasion of the visit to the scene of the occurrence .although
it heard Calvia on the same point, namely the position of
Falguits corpse; whereas they asserted that '
Giovanna /Johanna Ebner had crossed the bridge over the A
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stream at chie Time when the bouvy still lay in the stream bed
and when another customs oflicer was trying to 1lift it;
vhereas they adcded that "if only from the simple standpoint of
the as:cvsed!s right to defence ... a judge cannot reject
evidence prcposec in regard to prenise material circumstances
of fundamentel i.portance; whereas they based their argument
on Articles 115, L57, L75 (3), 520 and 52L of the Code of
Crimiral Prosedure, tut not at all on Article 2ly (2) of the
Constitution ac:ording to which Ythe right to defen&e is
inviolable ...": whereas the Icalian Government have never-
theless conceled that "one night, if need be, admit that the
argument was railsed in substance and that the Court of Cassa-
tion should have settled 1it'y; that, on the other hand, the
third ground for sppeal éi¢ not mention Article 6, para-
graph (5)(C) of the Convention of whose provisions no exact
equivalent <en be found in any of the five Articles of the
Code of Criminal Procedure enumerated above: whereas ths
Court of Cassaslon rejected the said ground simply on the
principle voxc che trial judpge was free to form his own

oplnior. and exercise his own discretiong

Whercas it rests, in principle, with the municipal

legislaticn ¢l each Contracting State to establish the

approps iave courts, to define their powers (Panevezys-
Saldutiskls railway case, PCIJ., Series A/B, No. 76, p. 19),
and to develwinoe .he mammer and the tine-limits to be

observed by wartics in resorting to them: whereas Artinles 201
and 52l of ¢he Cods of Criminal Procedure, as interpreted by
the TItalian Goverrment, nake it in:umbent on any person appesl-
ing to the Court of Cassatlon to state his arguments in a
spocifina manner, '‘ndicating =learly the legal provisions of
woich he 1o evaliling himsell: whereas the Conventlon has in
Tsaly, sincc 26%h Octobir 1955 the charaster of ordinary
municipal 1ci; whereas its provisions are therefore, it would
seem, among u:088 whish, according to Articles 201 and 52l of

./
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the Code of Criminal Procedure, shovld have been exoressly

invoked in the appeal to the Court of Cassation:.

Whereas, notwithstanding, according to Article 26 of the
Convention, it ig accordiig t¢o the generally recognised

principles of iaternational law that it has to Ye deterinined
whether or not domestic rcucdies have been properly‘exﬁausted;
whereas it is commoaly admitted, in this respect, that only the
non-utilisation of an "essential" recourse for establishing the
merits of a case before the municipal tribunels lead o nonr
admissibility of the international complaint (arbitral award
nade on 6th March 1956 in th~ Ambatielos cace); whereas, in
adcition, the rule of local redress confines itsclf %o

imposing the "normal” use ol remcdies "iikely to bhe effective
and adequate" (rssolutlon adopted at Granada in 1956 Dby the

Institute of Interrational Law):

Whereas the third ground for the appeal raised in substance

L9

the same problrm =~ <t~ complaint in question, namely the
problem of equality betwcon Lhe prosecution, the sivil plaintiff
and tne defence In the matsor of cthe examination of witnesses:
whereas Article /, norrc-aph (3){d) of the (Convention aims pre-
clsely at ensuriag svech equality, as is apparent from its
wording ("... > (bsain the attendance and ezemination of
witnesses on hls behalf uader vhe <eme conditiocns as witnesses

v
against hin' ) a.3 ~“rom the ocrcparatory wrork (Doc. CM/WP IV (50)

page 15: "Tne pus2ose of this peragraph is 5o place the
accused on a footing of ccuzlicy woch 5Sie pudblic prosecutor"):
whereas if they had exprassly relferred to 1o, the young men of
Fundres/Prfunders would cherelore rou have raised any supple-
mentary argument br. w-ul s'mply “wve pubt forward one more
argument which In practice <olacid.s, by intention, with

|

its
those they devived from tn2e Cote of Jr'lainal Procedurey whereas
S

consequently, to all appearanccs, therc is no reason for
n

assuming that theilr apoeal wovid, “n tais wma have met with
o)

) T

a different and more Iavonrohliy weception:

o/
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Finds, consequently, that the complaint set forth in
paragraph I (1) zannot be declared inadmissible by application
of Article 27, paragraph (3) of the Conventiony

Concerning the complaint set forth in paragrdphjl (2) of
the written conilusions of the Austrian Covernment '

Whereas by this complaint the Austrian Government allege
a violation of Article 6, paragraph (2) of the Convention "in
that prior to being sentenced the accused were treated as
political murderers and were so designabed on the ground that
they had committed murder as a result of their anti-Italian
feelings®;

Whereas in order to determine whether the domestic
remedies have been exhausted in this respect, it is necessary
to conform to the principles referred to in connection withn
the preceding complaint;

Whereas Article 27 (2) of the Italian Constitution
stipulates that "an accused person is not deemed guilty until
sentenced" and therefore presents a clear analogy with
Article 6, parvagraph (2) of the Convention according to which
"everyone charged with & criminal offence shall be presumed
innocent until proved guilty ac:ording to law"; whereas the
persons zonzerned confined themselves to mentioning the first
paragraph of the said Article 27 ("criminal responsibility is
personal') and that in the seventh ground of appeal; whereas
this ground, moreover, did not deal with the events of the
night of 15th/16th August 1956 but with the incident of 29th
June 1956 and consequently cannot be taken into account for
the purposes of the cuvrrent decision; whereas, moreover, the
appeal did not contsin sny reference to Article 6, paragravh (2)
of the Convention;

Whereas, however, the statemcnt of facts with which the
appeal opened alleged that the Trent Court had not only omitted

to deal with certain "matters contalned in the file

./
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(and constituting) a necessary logical basis for the legal
assessment of the whole trial' but also of having set Corth
"Subjective appreciations" and "bald statements unsupported
by evidence", in depicting the accused, who had not been
convicted up to then, as'oersons "aflame with hatred for Italy"
and "thirsting for vengeance against the Ttalians"; whereas
it pointed out that, according to the case-law of the Court of
Cassation, "a judgment whereof the reasons instead of being
based on positive facts rest on suppositions and conjectures
is null and vold"; whereas, 1n addition, the first supple- ,
mentary ground for the appeal asserted that the Trent Court
had violated Article 475 of the Code of Criminal Procedure,
having failed to "gufficiently motivate 1ts findings concerning
the argument of the defence thaﬁ homicide was beyond the inten-
tions of the perpetrators ("preterintenzionalitad"); whereas it
denied that the Court had "proved beyond question the existence
of a homicidal intention in Luigi Ebner": whereas 1t pointed -
out that between the two assumptions considered by the trial
Judge, that of intentional homicide and that of accidental
death, there was room for an intermediate eseumption of "preter-
intentional" homicide which, in the view of the defence, several
Pactual circumstances tended to corroborate° whereas it
expressed the view that the Trent Court should have ruled out‘
"the absence of intention ("preterintenzionzlita") ... not
implicitly but explicitly", after exemining it and giving its
reasons: .

Whereas, furthermore, in order to justify the rejection
of uhe first supplementary ground, the Italian Court of Cassa-
tion began by recalling that its r8le "is confined to verifying
the lawfulness of the decisions breught to its knowledge" and
that, consequently, it "cannot undertake a new examination of
the assessment made of the evidence given at tﬁe'triai, in
respest of which it can only point out possible logical or
legal defects"; whereas it considered that the grounds for

o/
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the Trent Court's decision contained no defect of this kind
and that the factors admitted in the judgment sufficed "to
establish homicidal intent on the part of Luigi Ebner":

Whereas 1t follows therefrgm that the question of
presumed innocence raised Sy the Austrian Government in
paragraph I (2) of their written conclusions was submitted
in substance to the Court of Cassation of Italy; whereas if
they had expressly invcked Article 27 (2) of the Italian
Constitution and Article 6, paragraph (2) of the European
Convention, the young‘men ol Fundres/Pfunders would therefore ,
not have submitted any supplementary argument but would siuply
have put forward one more argument which in practice coincides,
by its inbtention, with those vhich they effectively presented;
whereas, ~onsequently, to all appearances, there is no reason
for assuming that their appeal would, in this manner, have met
with a different and more favourable receptions

Finds, consequently, that the complaint in question
cannot be declared inadmissivle by application of Article 27,
paragraph (3) of the Convention;

Concerning the complaint set forth in paragraph I (3) (b)

of the written sonclusions of the Austrian Government

Whereas by this complaint the Austrian Government allege
a violation of Article 6, paragraph (1) of the Convention
owing to "the violation of the right s€t forth in Article 6,
paragraphs (2) and (3)(d). Paragraph 1 of that Article, by
its general implications, sumuarises the succeeding paragraphs";

Finds that this complaint constitutes a simple corollory

to the two preceding complaints so that it cannot, any more
than the two latter, be declared inadmissible by application
of Article 27, paragraph (3) of the Convention:

/.
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“'C5ncérning the—coﬁplaint set .forth in paragraph.I;(h)'

of the written conclusions of the Austrian Government

HEEEE&E by'fhis complaint the Austrian Government allege
a violation of Artisle 1l of the Convention "in that the
violations of human rights set forth" (in the other complaints)
"undoubtedly resulted from the fact that the young men of.
Pfunders were of a different ebthnic and linguistic (national)

origin from the majority of citizens of the Italian Republic';

Finds, in the 1ight of the memorials, pleadings and

zonclusions of the apolicant CGovermment, that the said
complaint is ¢losely linked to the previous complaints and,
therelorc, does not call for a separate decision by refcrence
to Articles 26 and 27, paregraph (3) of the Conventiony
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TIT. ON T:[E OIEER QUESTIONS OF COMPETENCE AND ADMISSIBILITY

Whereas in its wripten observations of 30th August 1960
(paragraphs 3 - 7) and in its supplementary written observations
of 3rd December 1960 (paragraphs 1 - 2) the Italian Government
maintained that the Commission was not competent ratione
materiae to examine the complaint. of the Austrian Government;
that the arguments put forward by it on that question even
pfodeded; in these two dozuments, the arguments that the o
application should be declarsd inadmissible on the gfound of
failure to exhaust domestic remedies; whereas the Respondont
Covernment began by recalling that under Article 2l of the
Convention "any High Contracting Party may refer to the
Commission ... any alléged breach of the provisions of the
gonvention by another High Contracting rarty": whereas 1%
agreed tuat the grounds of inadmissibility mentioned in
Article 27, paragraph (2) of the Convention are valid only for
applications submitted in accordance with Article 25 by any
person, non=-governmental organisation or group of individuals;
whereas 1t inferred nevertheless from the said Article 2l that
applications made by a State even if "manifestly ill-founded
or an abuse of the right of petition", should allege a "breach
of the vrovisions of the Convention®” and not the provisions of
some other international treaty, in which case the Commission
would not be competent; whereas it added that the Commission
should not consider its competence in that respect in absiracto,

on the basis of a general refeorence to 2 provision of the
Convention and to the allegacion of a general and vague
violation thereof,; but on the contrary in concreto, on the

basis of an allegation of failure to respect the rights
specifically laid down in the Convention; whereas it is
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therefore incumbent upon the Commission, without cxaumining
the substance of the matter, to ascertain that the czowplaint
of the Applicant State, vhether well~founded or not, conzerns
an act or an omilssion such as plainly ceonstitutes an infringe-
ment of a specific right laid Jdown 1n the Conveantion subject
to those limits within which the Contracting Parties wished
to provide for and guarantee this rights; wherees the Italian
Govermment, examining the Application in accordance with the
principles thus decfined,, came to the conclusion that it
referred in no way to Human Rights but contained gratuitous
or offensive allegations and 1in fact attempted to coavert the
Commission into a Court of [fourth instance: whereas it
invited the Commission, in consequence, to declare its

absolute incompetencs,

Whereas in its reply of 26th October 1960 to the written
observations of the Italien Government (paragraphs 1 and 2),
i1ts pleadings of 7th Janvary 1961, and its finsl submissions
of 9th January 1961 (paragraph II-1) the Austrian Government,
as its principal position, complained that the Respondeant
Government had assimileted Application No. 788/60 to an
application lodged by an individual and had debated pre-~
maturely the facts and the substance of the case; whereas
it affirmed that Article 2l of the Convention gave, the right
to any Conbracting Party to bring before the Commissidh any
breach of the provisions of the Conventioan whi:h suzh
Contraczting Party "believed" could be alleged against another
Contracting Party: whereas it considered that it had shown
amply that it belicved with complete Jjustification that such
a breach could be alleged against the Italian Governmenty'
whereas the Applicant Government had claimed, as a secondary
arguument, that the Commission was zompetent to exawine, if
not all the errors of fact or law committed by the comestic
courts, then at least thosc vhich constitute or entail a
violation of Human Rights, or which at any rate allow such

2
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a breach to be assumed, which it averred was the case in the
present Application; whereas it had affirmed furthermore that
it had zlearly indicated the provisions which it alleged had
not been complied with, namely Article 6, paragraph (3)(d),
paragraph (2), and paragraph (1), and Article 1l of the
Conventlion; whereas it had appeared to the Austrian Govern-
ment 1llogical on the part of the Italian Govermmeat to
attempt to obtain a decislon of inadmissibility by denying

the material character of the facts impugned in the-Applica-
tion: whereas in its view only an examination of the substance
would make it possible to decide whether or not the Convention

.

had been observed; .

Whereas the Commission has already pronounced and judgsd
in its decisions of 2nd Junc 1956 and 12th Qctober 1957 with
respect Lo the admissibility of Applications Nos. 176/56 anad
299/57 of the Greek Govermmeant against the Government of tho
United Kingdom, that the provisions of Article 27,

'paragraph {2) of the Convention refer solely to applications
submitted under Article 25,. and not to applicatiéns submitted
by Governuents; whereas it has deduced, in the second of
these docisions, that when it investigates the asdmissibility
of an application-made by a State it does not have to investi-
gate whether thce Applicant Coniracting Perty has submitted
preliminary evidence with respect to the truth of itsrallega-
tions, since such an investigation goes to the substance of
the czase:

Whereas moreover the complaints set forth in the
Application are not outside the general scope of the Conventiong

Decides that the grounds of incompetence ratione materiae

examined above must be set aside, and notes that in any .case
the Italian Government did not pursue these grounds in its
final submissions of 9th January 1961

Whereas 1t has not found ex officio any other grounds of

incompetence or inadmissibillity; /
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NOW THEREFORE, all matters respecting the substance

of the case being reserved;

AFFIRMS that it is competent to examine the
admissiblility of the Applications

DECLARES THE APPLICATICH INADMISSIBLE in respect of
the conplainbs made in paragraphs I - 3 ~(a) of the final
submissions of the Austrian Govermment on the grounds that

domestic remedies have not been exhausted;

DPOIARES THE APPLICATION ADMISSIBLE AND RETAINS IT
in respoect of the other complaints, that 1s to say:

1. in respect of the alleged violation of Article 6,
paragraph (3)(d) of the Convention {(failure to hear the
evidenge of (Giovanna/Johanna Ebner end of Dr. Kofler,
para., I - 1 of the final submigsions of the Austrian
Government );

2. in respest of the allemed violation of Article 6,
paragraph (2) of the Convention (allsged failure to
presume innocence, para, I - 2 of the final submissions of
the Austrian Government);

bR in respect of the violation of Article 6, paragraph (1)

of the Conveanbtlon arising from the alleged violation of _
Article 6, paragraphs (2) and (3)(d) (para, I -~ 3 = (b) of

the final submissions of the Austrisn Government);

li. in rospect of the allezed viclation of Article 1l
of the Convention (para. I =l of the final submissions

of the Austrian Government).

Secretary to the President of the
Commission Commission

(4.B. MeNULTY) (8ir Humphrey WALDOCK)






