Ha ocHoBy unaHa 6. ctaB 1. Ypeabe o 3actynHuKy Penybaunke Cpbuje npesn EBponckum cygom 3a
Jbyacka npasa (,Cayxbenn rnacHuk PCY, 6poj 61/06 —npeunwiheH TekcT) objassbyje ce, Ha CPMNCKOM
M eHrneckom jesuky, Oanyka EBponckor cyda 3a JbyfcKa npasa no npeacrasum 6poj 9560/09 —
JoBaHoBsuh npoTtne Cpbuje, Koja rnacu:

,EBPOIICKU CY 1 3A JbY ICKA IIPABA

JIPYTO OJIEJLEILE

OUTYKA
O JONYIWITEHOCTH
IIpencraBke 6poj 9560/09
Kusomup JOBAHOBWh npotus CpOuje

EBporicku cyx 3a jbyzacka npasa (pyro oxesmseme), Ha cenauiy Beha 14. cenremOpa 2010.
TOJIMHE Y YHjeM Cy CacTaBy OWIIH:

Andrés Saj0, , npeoceonux
Dragoljub Popovié,
Kristina Pardalos, cyouje,

u Francoise Elens-Passos, samenux cexpemapa Odemerva

[Tocne pasmarpama mnpeaMeTHE MpeacTaBke koja je momHeta 9. debpyapa 2009.
TOJIMHE,
VY Be3u ca OIIyKOM J1a ce MPEeAMETHOj peCTaBLu aAa mpuoputet npema [IpaBuy 41.

[Tocnosuuka Cyna,

[Tocne Behama, noHocu cnenehy oanyKy:

ITOCTVIIAK

[IpencraBky je Cyny moxmneo r. JKuomup JoBanoBuh, apxaBibanud CpoOuje pohen 1970.
roguHe koju xkuBM y Csunajuny. Bbera je mpen Cymom 3actymao r. JI. MusocassseBuh,
anBokat 3 [lecnmoroBma. Bnagy CpOuje (y massem Tekcty: ,,.Bmaga®) 3acrymao je meH
3acTynHuk, T. C. [{apuh.

YumeHulile mpeMeTa Kako Cy UX CTpaHKe U3HeJIe MOT'y ce CyMHpaTu Ha cieaehu HauuH.



1. Ilocmynak 3a nogsepasarwe demema

OnmruHcku ¢y y Ceunajuny je, m3mel)y octanor, 19. centemOpa 2005. roguHe noBepuo M.
J., nere poheno 2001. ronuHEe, HETOBOM OI1Y, TIOTHOCHOITY MTPEACTABKE.

Heonpehenor natyma nocie Tora oBa mpecy/a je nocrajia npaBoCHaXKHa.

2. Ilocmynak usspuersa

[Tomro je C. C., majka gerera, ogOwWia ga MOCTYIHU IO HABEIEHO] MPECYIH, MOJIHOCHIIAIL
MPEJICTAaBKE je MOIHEO MPEJIOT 3a U3BpIiickhe OMITHHCKOM cyny y JKaryourm.

Cyn je 22. pedbpyapa 2007. ronuHe HAIOKUO U3BpIIeHe npecyne, oapeaupmu C. C. na M. J.
npe/a MOoJHOCHOILY MPE/ICTaBKe.

[Tocne OpojHUX MOKyIIaja u3BpIIeHa, a momTo je C. C. u3pedeH jenan Opoj HOBUaHUX Ka3HH,
Ommruacku cya y Xaryounm je 9. anpuna 2009. roauwHe HaJOXHUO NPUHYIHY TMPEajy
nereta. Jlere, MmehyTum, jour HHAje MPEaATO OILY.

3. Ilocmynak 3a uzmeny 001yke o nogepasarsy oemema

[TogHocunan npexacraske je 14. jamyapa 2006. roguHe OTHIIA0 HA OJCIYKEH-E 3aTBOPCKE
Ka3He.

Onmruncku cya y Ceuiajuiy je 3. maja 2006. roquHe npuBpeMeHo moBepro M. J. majiw,
JIOK TIOJHOCHJIAI] IPEJCTAaBKE HE OMTY>KH 3aTBOPCKY KazHy. OKpyxHuU cyn y Jarogunu je 22.
Maja 2006. rogrHE TOTBPIMO OBY OJITYKY.

C. C. je 17. maja 2006. roguHe OKPEHYJIa MOCTYIAK y KOME je Tpaxuia Ja joj ce nere M. J.
TpajHo nosepu. [loctynak je 00ycTaBibeH U3 MPOLEAYPATHUX PaA3Iora.

C. C. je mo xpaja 2007. ronuHe MOKpEHya HOBY MApHHUILY Y KOjOj je Tpakuiia Jia joj ce JeTe
M. J. noBepu. OBaj nmocTynak jour Huje 3aBpLIeH.

ITPUTYXBE

Ocnamajyhu ce Ha pa3He oapendoe KonBeHiuje, moHOCHIIAIl MPEJCTABKE CE Y CYIITUHH
YKo 300T HEM3BPIIIEHa OJIITYKE O MOBepaBamy nerera o 22. pedpyapa 2007. roguHe.

ITPABO

[TomHOCHIIAIl IPEACTAaBKE CE€ KAJIUO IITO MPABOCHAXKHA OMJIYKA O MOBEpaBamy JETETa HUje
u3BpiieHa. tberose nputyxoe cy mocraBuie nuTama npema wiany 6 u 8 Konseniyje.

Unan 6. y peieBaHTHOM JI€NTy TJ1acH:



,»CBaKo, TOKOM OJUTy4HBaba O BEroBUM rpaljaHcKuM rpaBuMa u obaBe3ama ... UMa MpaBo Ha ... paclpaBy y
pa3yMHOM POKY TIpef ... CyJIOM ..."

Yag 8. r1acu Kako CIEOu:

,,1. CBako nma IpaBO Ha MOIITOBAKE CBOI IIPUBATHOT U TOPOJAUYHOT KMBOTA, JOMa U MPCIIUCKE.

2 JaBHe BnacTu Hehe ce MelIaTH y BPIIEHE OBOT [IPaBa CEM aKo TO HHje y CKJIaly ca 3aKOHOM U HEOIXOIHO Y
JIEMOKPATCKOM JIPYIITBY Y HHTEpECY HaloHaHe 0e30e1HOCTH, jaBHEe 0e30eTHOCTH I eKOHOMCKE J0OpoOuTH
3eMJbe, paJd CIpeyaBamba Hepeaa WM KpUMUHaA, 3alITHTE 3ApaBjba WM Mopala, WIH paJy 3allTHTe IIpaBa 1
cinoboxa apyrux.*

Brnana je maBena ;ma Ou ce cropHa CUTyallMja MCMpPABWIA Ja j€ MOJHOCHIIAIl TPEICTaBKe
ynoxuo xandy YcraBHoM cyny Peny6nuke CpOuje (y JajbeM TeKCTY: ,,Y CTaBHU Cya™).

[TomHOCHIIAIl TPE/ICTAaBKE HUjE OCIIOPHO OBY TBPIHY.

I'ope HaBenena npumenda Tpeba Aa ce pa3marpa npema wiany 35. craB 1. KonBennuje koju
rJ1acy KaKko CIIe/IN:

,»CyIl MOXKe y3eTH IpeAMeT y MOCTYNAK TeK KaJa ce UCLPIy CBH YHYTpAalllbU IPAaBHU JICKOBH, y CKIamy ca
OIMIITENPU3HATUM HayelnMma MelyHapomHOT mIpaBa, W y POKY O IIECT MeCelH O OaHa KaJxa je IOoHeTa
MIpaBOCHAXKHA OJUTyKa."

Cyn je Beh yTBpaMO &1a ce ycTaBHa jkajgba cMaTpa JEIOTOBPHUM IMPAaBHUM CPEACTBOM Y
cmucay unana 35. craB 1. KonBeHmuje y ofHOCY Ha CBe IpEICTaBKE MOJHETE IOCie 7.
asrycta 2008. roguae ipotuB Cpouje (Buau Bunuuh u opyeu npomus Cpouje, 6p. 44698/06,
44700/06, 44722/06, 44725/06, 49388/06, 50034/06, 694/07, 757/07, 758/07, 3326/07,
3330/07, 5062/07, 8130/07, 9143/07, 9262/07, 9986/07, 11197/07, 11711/07, 13995/07,
14022/07, 20378/07, 20379/07, 20380/07, 20515/07, 23971/07, 50608/07, 50617/07,
4022/08, 4021/08, 29758/07 u 45249/07, ctaB 51., 1. neuembap 2009. ronune).

On nmasee mpumehyje na je oBa mpeactaBka momHera 9. debpyapa 2009. romune. Ilpe
nocTaBibama mpencraBke Cymy, TMOTHOCHIAI] MPEACTaBKE HUjE IMOKYIIA0 HU Ja HCPIITH
yCTaBHY Xanl0y, HATH je TIOKa3ao Jla jé OHa M3 HEKOr pasjiora Heoarorapajyha wmum
HE/IEJIOTBOPHA y TOCEOHMM OKOJHOCTHMA oBor mpeamera. Cyn He BUAM HHjenaH mocebaH
pasJior ja MmoJHOCHOIIA MPEACTaBKe 0ca000au obaBe3e Aa je ymorpebu (Bumam Tahsin Acar
npomus Typcke, [BB], 6poj 26307/95, ct. 75 — 77, ELIXP 2003-VI).

[IpencraBka ce 300r Tora Mmopa oabdanuTu npeMa wiany 35. craBoBuma 1 u 4 Konseniyje.

W3 tux pasnora, Cya jeAHOTTIaCHO
Oonyuyje na mpeCTaBKy CKUHE ca CBOj€ JINCTE MpeaMeETa.

Francoise Elens-Passos, zamenux cekpemapa Odemerva Andrés Sajo, npeoceonux



EUROPEAN COURT OF HUMAN RIGHTS
SECOND SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 9560/09
by Zivomir JOVANOVIC
against Serbia

The European Court of Human Rights (Second Section), sitting on 14 September 2010 as a
Committee composed of:
Andras Saj0, President,
Dragoljub Popovié,
Kristina Pardalos, judges,
and Frangoise Elens-Passos, Deputy Registrar,

Having regard to the above application lodged on 9 February 2009,

Having regard to the decision to grant priority to the above application under Rule 41 of
the Rules of Court,

Having deliberated, decides as follows:

THE FACTS

The applicant, Mr Zivomir Jovanovi¢, is a Serbian national who was born in 1970 and lives
in Svilajnac. He is represented before the Court by Mr D. Milosavljevi¢, a lawyer practising in
Despotovac. The Serbian Government (“the Government”) are represented by Mr S. Cari¢,
the Agent.

The facts of the case, as submitted by the parties, may be summarised as follows.

1. The custody proceedings

On 19 September 2005 the Municipal Court (OpStinski sud) in Svilajnac, inter alia, granted
custody of M.J., born in 2001, to his father, the applicant.
On an unspecified date thereafter this judgment became final.

2. The enforcement proceedings

Since S.S., the child's mother, refused to comply with the said judgment, the applicant
filed an enforcement request with the Municipal Court in Zagubica.

On 22 February 2007 the court ordered the enforcement of the judgment, instructing S.S.
to surrender M.J to the applicant.

Following numerous attempted enforcements, as well as the imposition of the number of
fines on S.S., on 9 April 2009 the Municipal Court in Zagubica ordered the forcible transfer of
custody. The child, however, has not yet been surrendered to his father.



3. The proceedings for the reverse of custody

On 14 January 2006 the applicant went to serve a prison sentence.

On 3 May 2006 the Municipal Court in Svilajnac temporarily granted custody of M.J. to
his mother, until the applicant served the sentence. On 22 May 2006 the District Court in
Jagodina upheld this decision.

On 17 May 2006 S.S. initiated proceedings seeking to be permanently granted custody of
M.J. The suit was discontinued on procedural grounds.

By the end of 2007 S.S. filed a new suit requesting to be granted the custody of M.J.
These proceedings are still pending.

COMPLAINTS

Relying on various provisions of the Convention, in substance, the applicant complained
about the non-enforcement of the child custody order adopted on 22 February 2007.

THE LAW

The applicant complained that the final custody order remains non-enforced. His
complaints raise issues under Articles 6 and 8 of the Convention.
Article 6, insofar as relevant, reads as follows:

“In the determination of his civil rights and obligations ... everyone is entitled to a ... hearing within a
reasonable time by [a] ... tribunal ...”

Article 8 reads as follows:
“1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

The Government submitted that had the applicant appealed to the Constitutional Court
of the Republic of Serbia (hereinafter “the Constitutional Court”), the impugned situation
would have been remedied.

The applicant did not contest this claim.

The above objection falls to be examined under Article 35 § 1 of the Convention which
reads as follows:

“The Court may only deal with the matter after all domestic remedies have been exhausted, according to

the generally recognised rules of international law, and within a period of six months from the date on
which the final decision was taken.”

The Court has already held that a constitutional appeal should be considered as an
effective domestic remedy within the meaning of Article 35 § 1 of the Convention in respect
of all applications introduced as of 7 August 2008 against Serbia (see Vinci¢ and Others v.
Serbia, nos. 44698/06, 44700/06, 44722/06, 44725/06, 49388/06, 50034/06, 694/07,
757/07, 758/07, 3326/07, 3330/07, 5062/07, 8130/07, 9143/07, 9262/07, 9986/07,
11197/07, 11711/07, 13995/07, 14022/07, 20378/07, 20379/07, 20380/07, 20515/07,



23971/07, 50608/07, 50617/07, 4022/08, 4021/08, 29758/07 and 45249/07, § 51, 1
December 2009).

It further notes that the present application was introduced on 9 February 2009. Before
submitting his application to the Court, the applicant has neither attempted to exhaust the
constitutional complaint, nor shown that it would have been for any reason inadequate or
ineffective in the particular circumstances of his case. The Court sees no special
circumstances absolving the applicant from the obligation to use it (see Akdivar and Others
v. Turkey, judgment of 16 September 1996, Reports of Judgments and Decisions 1996-IV, §
67).

The application must therefore be rejected pursuant to Article 35 §§ 1 and 4 of the
Convention.

For these reasons, the Court unanimously

Declares the application inadmissible.

Francoise Elens-Passos Andras Sajo
Deputy Registrar President*



