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CHARAKTERISTIKA STAZNOSTI

Stazovatelovi, tureckému obcanovi Zijicemu v Nemeckej spolkovej re-
publike, nemecké spravne organy ulozili pokutu za spravny delikt, ktory
spachal tym, ze sposobil dopravni nehodu. Delikt spachany stazovatelom
patril v minulosti do sféry trestného prava a v procese dekriminalizacie bol
zaradeny do oblasti spravneho prava. O staznosti proti rozhodnutiu sprav-
neho organu podanej stazovatelom rozhodoval sud, ktory prostrednictvom
tlmoé¢nika vypocul aj stazovatela. Stazovatel podany opravny prostriedok
vzal spit a rozhodnutie spravneho organu nadobudlo pravoplatnost. Sta-
zovatel bol povinny zaplatit trovy sidneho konania vratane trov spojenych
s tlmocenim. Proti rozhodnutiu zaplatit trovy spojené s tlmocenim podal
stazovatel odvolanie, pricom sa opieral o ¢lanok 6 Dohovoru. Std odvola-
nie stazovatela zamietol.

Clanok 6 Dohovoru garantuje kazdej osobe obvinenej z trestného ¢inu
okrem inych prav aj pravo na bezplatnt pomoc tlmoé¢nika, ak nerozumie
alebo nehovori jazykom pouzivanym pred stiidom.

Eurépsky std pre ludské prava predovsetkym skimal, ¢i skutok spacha-
ny stazovatelom a jeho postih napliiaji vyznam slov ,,obvineny z trestného
¢inu“ obsiahnutych v ¢lanku 6 Dohovoru, ked'Zze v danom pripade nemec-
ka legislativa klasifikovala skutok stazovatela ako spravny delikt. Stid do-
Siel k pozitivnemu zéveru, z ¢oho vyplynul aj rozsudok Suidu, Ze pravo sta-
zovatela na bezplatni pomoc tlmoénika garantované ¢lankom 6 ods. 3
pism. ¢) Dohovoru bolo porusené.

NAJVYZNAMNEJSIE PRAVNE VETY

1. Dohovor nebrani $titom, aby pri vykone tlohy strazcov verejného zauj-
mu vytvdrali alebo zachovévali rozdiel medzi urcitymi kategériami de-
liktov. Z toho vsak nevyplyva, Ze takdro klasifikacia prijatd Statmi je roz-
hodujtica na tcely Dohovoru.

Vynatim niektorych foriem spravania z kategorie trestnych ¢inov podla
vnutro$titneho priva moze zdkonodarca slizit ziujmom jednotlivca,
ako aj potrebam riadneho vykonu stidnictva. Dohovor nebrani pohybom
smerom k ,,dekriminalizacii, ku ktorym dochadza - v nezvycajne rozli¢-
nych formach - v ¢lenskych statoch Rady Eurépy. Ak by vsak zmluvné
staty mohli v rdmci svojej vlastnej tvahy klasifikovanim deliktu ako
»Spravneho® namiesto trestného vylucit pouzitie zdkladnych klauzdl
¢lankov 6 a 7, aplikovatelnost tychto ustanoveni by bola podriadena ich
suverénnej voli. Nazorova volnost, siahajtica takto daleko, by mohla viest
k vysledkom nezlucitelnym s ciefom a ti¢elom Dohovoru. (pozti tento

rozsudok ods. 49)
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2. To, ¢o musi Sud urdit, je, ¢i ,spravny delikt“ spachany stazovatelom bol
alebo nebol , trestny“ v zmysle ¢lanku 6 Dohovoru. Prva vec, ktort treba
zistit, je, ¢i text definujtci predmetny delikt patri alebo nepatri podla
pravneho systému zodpovedného Statu do trestného prava; dalej treba
presetrit podstatu deliktu a nakoniec povahu a stupen prisnosti trestu,
ktory hrozi dotknutej osobe, majic na zreteli ciel a tcel ¢clanku 6, bezny
vyznam pojmov tohto ¢lanku a zdkony zmluvnych $titov. (pozti tento
rozsudok ods. 50)

3. Viaceré zmluvné staty stile robia rozdiel medzi najzavaznej$imi trestny-
mi ¢inmi (crimes), menej zdvaznymi trestnymi ¢inmi (délits) a drobnymi
trestnymi ¢inmi (contraventions), pricom ich vsetky kvalifikuji ako trest-
né ¢iny. Bolo by v rozpore s cielom a ticelom ¢lanku 6, ktory garantuje
ykazdému obvinenému z trestného ¢inu“ pravo na sid a spravodlivy
sudny proces, ak by bolo $tdtom umoznené vynat z dosahu tohto ¢lanku
celtl kategoriu deliktov iba na zaklade toho, Ze sa povazuju za drobné.
(pozri tento rozsudok ods. 53)

4. ,Obvinenie“ mdze byt na tcely ¢lanku 6 vo vSeobecnosti definované ako
yoficidlne ozndmenie poskytnuté jednotlivcovi prislusnym organom,
ktorym sa tvrdi, Ze jednotlivec spichal trestny ¢in“, hoci ,to moze mat
v niektorych pripadoch podobu inych opatreni, ktoré st nositelmi také-
hoto tvrdenia a ktoré rovnako podstatne ovplyvriuju situdciu podozrivé-
ho“. (pozri tento rozsudok ods. 55)

5. Majic na zreteli velké mnozstvo drobnych deliktov najmi v oblasti
cestnej dopravy, zmluvny $tit méze mat dobry dovod odlahéit svoje su-
dy od dlohy stihat a trestat takéto drobné delikty. Odovzdanie stihania
a trestania drobnych deliktov spravnym orgadnom nie je nezlucitelné
s Dohovorom za predpokladu, ze dotknutd osoba mdze akékolvek roz-
hodnutie takto prijaté proti nej predlozit tribunalu, ktory poskytuje ga-
rancie ¢lanku 6. (pozri tento rozsudok ods. 56)
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EUROPEAN COURT OF HUMAN RIGHTS
21 February 1984

CASE OF OZTURK

JUDGMENT
(abridged)

In the Oztiirk case,

The European Court of Human Rights, taking its decision in plenary
session in pursuance of Rule 48 of the Rules of Court and composed of the
following judges:

Mr. G. WIARDA, President,

Mr. R. RYSSDAL,

Mr. J. CREMONA,

Mr. THOR VILHJALMSSON,

Mr. W. GANSHOF VAN DER MEERSCH,
Mrs. D. BINDSCHEDLER-ROBERT,
Mr. D. EVRIGENIS,

Mr. L. LIESCH,

Mr. F. GOLCUKLU,

Mr. F. MATSCHER,

Mr. J. PINHEIRO FARINHA,

Mr. E. GARCIA DE ENTERRIA,

Mr. L.-E. PETTITI,

Mr. B. WALSH,

Sir VINCENT EVANS,

Mr. R. MACDONALD,

Mr. C. RUSSO,

Mr. R. BERNHARDT,

and also Mr. M.-A. EISSEN, Registrar, and Mr. H. PETZOLD, Deputy
Registrar,

Having deliberated in private on 21 September 1983 and 25 January
1984,

Delivers the following judgment, which was adopted on the last-
mentioned date:

OZTURK proti NSR 1

EUROPSKY SUD PRE DUDSKE PRAVA
21. februira 1984

PRIPAD OZTURK

ROZSUDOK

(kratené)

V pripade Oztiirk
Eurépsky sid pre ludské prava, rozhodujic na plenirnom zasadnuti v st-
lade s pravidlom 48 Rokovacieho poriadku Stdu, zloZeny z tychto sudcov:

G. WIARDA, prezident,

R. RYSSDAL,

J. CREMONA,

THOR VILHJALMSSON,

W. GANSHOF VAN DER MEERSCH,
D. BINDSCHEDLER-ROBERTOVA,
D. EVRIGENIS,

L. LIESCH,

F. GOLCUKLU,

F. MATSCHER,

J. PINHEIRO FARINHA,

E. GARCIA DE ENTERRIA,

L.-E. PETTITI,

B. WALSH,

SIR VINCENT EVANS,

R. MACDONALD,

C. RUSSO,

R. BERNHARDT,

ako aj M.-A. EISSEN, registrdtor, a H. PETZOLD, zdstupca registrdtora,
radiac sa na neverejnom zasadnuti 21. septembra 1983 a 25. januira

1984,
vynasa tento rozsudok, ktory bol prijaty v posledne uvedenom dni:
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PROCEDURE

AS TO THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

9. Mr. Oztiirk, a Turkish citizen born in 1934, is resident at Bad Rappe-
nau-Heinsheim in the Federal Republic of Germany.

He arrived in the Federal Republic in 1964 and works in the motor-car
industry. After passing the necessary test, he was issued with a German dri-
ving licence on 7 May 1969.

In 1978, he estimated his net monthly income at approximately DM
2,000.

10. On 27 January 1978 in Bad Wimfen, the applicant drove his car into
another car which was parked, causing about DM 5,000’s worth of damage
to both vehicles. The owner of the other car reported the accident to the
Neckarsulm police.

On arriving at the scene of the accident, the police, by means of a noti-
ce written in Turkish, informed the applicant, amongst other things, of his
rights to refuse to make any statement and to consult a lawyer. He availed
himself of these rights, and a report (Verkebrs-Ordnungswidrigkeiten-Anzeige)
was thereupon transmitted by the police to the Heilbronn administrative
authorities (Landratsamt).

11. By decision of 6 April 1978, the Heilbronn administrative authori-
ties imposed on Mr. Oztiirk a fine (Bussgeld) of DM 60 for causing a traffic
accident by colliding with another vehicle as a result of careless driving
(,, Ausserachtlassen der erforderlichen Sorgfalt im Strassenverkebr<); in addition he
was required to pay DM 13 in respect of fees (Gebiibr) and costs (Auslagen).

The decision was based on section 17 of the Regulatory Offences Act of
24 May 1968, in its consolidated version of 1 January 1975 (Gesetz iiber Ord-
nungswidrigkeiten (,,the 1968/1975 Act®; see paragraph 18 below), on section
24 of the Road Traffic Act (Strassenverkebrsgesetz) and on Regulations 1 § 2
and 49 § 1, no. 1, of the Road Traffic Regulations (Strassenverkehrs-Ord-
nung). Regulation 1 § 2 reads as follows:
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KONANIE!

K FAKTOM

I. OKOLNOSTI PRIPADU

9. Oztiirk, turecky ob¢an narodeny v roku 1934, byva v Bad Rappenau-
Heinsheime v Nemeckej spolkovej republike.

Do Nemeckej spolkovej republiky prisiel v roku 1964 a pracuje v auto-
mobilovom priemysle. Po absolvovani potrebnej skisky mu bol 7. maja
1969 vydany nemecky vodiésky preukaz.

V roku 1978 odhadoval svoj cisty mesaény prijem na priblizne 2 000
DM.

10. Dria 27. janudra 1978 stazovatel v Bad Wimfene narazil svojim
autom do iného auta, ktoré bolo zaparkované, pricom spésobil skodu na
obidvoch vozidlach priblizne 5 000 DM. Vlastnik druhého auta nahlasil
nehodu na policii v Neckarsulme.

Policia po prichode na miesto nehody poucenim napisanym v turectine
informovala stazovatela okrem iného o jeho pravach odmietnuf urobit
akékolvek vyhlasenie a radit sa s pravnikom. Stazovatel vyuzil tieto prava a
policia postupila spravu (Verkebrs-Ordnungswidrigkeiten-Anzeige) spravnym
organom v Heilbronne (Landratsamt).

11. Rozhodnutim zo 6. aprila 1978 spravne organy v Heilbronne ulozili
Oztiirkovi pokutu (Bussgeld) 60 DM za sposobenie dopravnej nehody nara-
zenim do iného motorového vozidla z ddévodu neopatrnej jazdy (,, Ausserach-
tlassen der erforderlichen Sorgfalt im Strassenwerkehr); okrem toho mu bolo
ulozené zaplatit 13 DM ako poplatky (Gebiibr) a trovy (Auslagen).

Rozhodnutie bolo vydané podla § 17 zikona o spravnych deliktoch z
24. méja 1968, v Gplnom zneni z 1. januara 1975 (Gesetz diber Ordnungswid-
rigkeiten (,zakon 1968/1975%; pozri odsek 18), § 24 zikona o cestnej pre-
mavke (Strassenverkebrsgesetz) a smernice 1 ods. 2 a smernice 49 ods. 1 ¢. 1
smernic o cestnej premavke (Strassenverkehrs-Ordnung). Smernica 1 ods. 2
znie takto:

1V tejto &asti Eurdpsky sid pre udské prava uvddza svoj procedurdlny postup pri pre-

jednavani tohto pripadu. Pozn. autora.
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»Every road-user (Verkebrsteilnebmer) must conduct himself in such a way as to
ensure that other persons are not harmed or endangered and are not hindered or in-
convenienced more than is unavoidable in the circumstances.

Regulation 49 § 1, no. 1, specifies that anyone who contravenes Regula-
tion 1 § 2 is guilty of a ,regulatory offence“ (Ordnungswidrigkeit). Under
section 24 sub-section 2 of the Road Traffic Act, such an offence gives rise
to liability to a fine.

12. On 11 April 1978, the applicant, who was represented by Mr. Win-
gerter, lodged an objection (Einspruch) against the above-mentioned deci-
sion (section 67 of the 1968/1975 Act); he stated that he was not waiving his
right to a public hearing before a court (section 72).

The public prosecutor’s office (Staatsanwaltschaft) attached to the Heil-
bronn Regional Court (Landgericht), to which the file had been transmitted
on 5 May, indicated six days later that it had no objection to a purely
written procedure; it further stated that it would not be attending the
hearings (sections 69 and 75).

13. Sitting in public on 3 August 1978, the Heilbronn District Court
(Amtsgericht) heard Mr. Oztiirk, who was assisted by an interpreter, and
then three witnesses. Immediately thereafter, the applicant withdrew his
objection. The Heilbronn administrative authorities’ decision of 6 April
1978 accordingly became final (rechtskriftig).

14. The District Court directed that the applicant should bear the court
costs and his own expenses. On 12 September 1978, the District Court
Cashier’s Office (Gerichtskasse) fixed the costs to be paid by Mr. Oztiirk at
DM 184.70, of which DM 63.90 represented interpreter’s fees.

15. On 4 October, the applicant entered an appeal (Erinnerung) against
the bill of costs with regard to the interpreter’s fees. He relied on Article 6
of the Convention and referred to the Commission’s report of 18 May
1977 in the case of Luedicke, Belkacem and Kog. At the time, that case was
pending before the Court, which delivered its judgment on the merits on
28 november 1978 (Sories A no. 29).

The District Court dismissed the appeal on 25 October. It noted that
the obligation to bear the interpreter’s fees was grounded on Article 464
(a) of the Code of Criminal Procedure (Strafprozessordnung) and section 46
of the 1968/1975 Act (see paragraphs 21 and 35 below). Relying on a 1975
decision by the Cologne Court of Appeal, it held that this obligation was
compatible with Article 6 § 3 (e) of the Convention. According to the Dis-
trict Court, the above-mentioned opinion of the Commission did not alter
matters since, unlike a judgment of the Court, it was not binding on the
States.

16. According to undisputed evidence adduced by the Government, the
court costs, including the interpreter’s fees, were paid by an insurance
company with which Mr. Oztiirk had taken out a policy.
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Kazdy dicastnik cestnej premdavky (Verkebrsteilnebmer) sa musi spravat’ tak,
aby zabezpecil, Ze iné osoby nebudii poskodené alebo obrozené a Ze nebudi obme-
dzované alebo im nebude branené viac, ako je za danych okolnosti nevybnutné.«

Smernica 49 ods. 1 ¢. 1 stanovuje, Ze kazdy, kto porusi smernicu 1 ods.
2, je vinny zo spachania ,spravneho deliktu® (Ordnungswidrigkeit). Podla § 4
ods. 2 zakona o cestnej premavke sa za takyto delikt uklada pokuta.

12. Dna 11. aprila 1978 stazovatel, zastipeny Wingerterom, podal proti
uvedenému rozhodnutiu staznost (Einspruch) (§ 67 zikona 1968/1975);
stazovatel vyhlasil, Ze sa nevzdava svojho prava na verejné prejednanie pred
sudom (§ 72).

Urad statneho zistupcu (Staatsanwaltschaft) pri Zemskom stde v Heil-
bronne (Landgericht), ktorému bol 5. maja postipeny spis, o Sest dni neskor
uviedol, Ze nemd ndmietky proti ¢isto pisomnému konaniu; dalej vyhlasil,
Ze sa nezuicastni na pojednavani (§ 69 a 75).

13. Obvodny sid v Heilbronne (Amtsgericht) na verejnom zasadnuti
3. augusta 1978 vypocul Oztiirka, ktorému asistoval tlmoénik, a potom
troch svedkov. Ihned na to stazovatel stiahol svoju staznost. Rozhodnutie
spravnych organov v Heilbronne zo 6. aprila 1978 potom nadobudlo pra-
voplatnost (rechtskriftig).

14. Obvodny std nariadil, Ze stazovatel bude hradit sidne trovy a svoje
vlastné naklady. Dna 12. septembra 1978 uctaren obvodného sidu (Ge-
richtskasse) stanovila trovy, ktoré mal zaplati¢ Oztiirk, na 184,70 DM, z kto-
rych tlmocnikova odmena predstavovala 63,90 DM.

15. Dna 4. oktdbra stazovatel podal odvolanie (Erinnerung) proti roz-
hodnutiu o trovach, pokial islo o tlmo¢nikovu odmenu. Stazovatel sa
opieral o ¢lanok 6 Dohovoru a odkazoval na spravu Komisie z 18. maja
1977 v pripade Luedicke, Balkacem a Kog. Tento pripad bol v tom case na
Eurépskom stide, ktory svoj rozsudok o merite veci vyniesol 28. novembra
1978 (Séria A, ¢. 29).

Obvodny std zamietol odvolanie 25. oktébra. Uviedol, Ze povinnost za-
platit tlmoénikovu odmenu vychddzala z ¢lanku 464 pism. a) Trestného
poriadku (Strafprozessordnung) a § 46 zakona 1968/1975 (pozri odseky 21 a
35). Opierajtc sa o rozhodnutie odvolacieho sidu v Cologne z roku 1975,
std rozhodol, zZe takdto povinnost je zluéitelnd s ¢lankom 6 ods. 3 pism. e)
Dohovoru. Podla obvodného stidu uvedeny nazor Komisie ni¢ nemeni na
veci, pretoze na rozdiel od rozsudku Stidu nie st nim Staty viazané.

16. Podl'a nespochybnitelnych dékazov predlozenych vlidou stidne tro-
vy vratane tlmoc¢nikovej odmeny zaplatila poistovacia spolocnost, v ktorej
bol Oztiirk poisteny.
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II. THE RELEVANT LEGISLATION

A. The 1968/1975 Act

17. The purpose of the 1968/1975 Act was to remove petty offences
from the sphere of the criminal law. Included in this category were contra-
ventions of the Road Traffic Act. Under section 21 of the Road Traffic Act
(in its former version), commission of such contraventions had given rise
to liability to a fine (Geldstrafe) or imprisonment (Haft). Section 3 no. 6 of
the Act of 24 May 1968 (Einfiibrungsgesetz zum Gesetz tiber Ordnungswidrigkei-
ten) classified them as ,,Ordnungswidrigkeiten and henceforth made them
punishable only by fines not considered to be criminal by the legislature

(Geldbussen).

The 1968/1975 Act had been foreshadowed in the Federal Republic by
two enactments: the Act of 25 March 1952 on ,regulatory offences® (Gesetz
iiber Ordnungswidrigkeiten) and, to a certain extent, the Economic Crime Act
of 26 July 1949 (Wirtschaftsstrafgesetz).

1. General provisions

18. Section 1 sub-section 1 of the 1968/1975 Act defines a ,regulatory
offence” (Ordnungswidrigkeit) as an unlawful (rechtswidrig) and reprehensible
(vorwerfbar) act, contravening a legal provision which makes the offender
liable to a fine (Geldbusse). The fine cannot be less than DM § or, as a gene-
ral rule, more than DM 1,000 (section 17 sub-section 1).

If the act constitutes both a ,regulatory and a criminal offence, only
the criminal law is applicable; however, if no criminal penalty is imposed,
the act may be punished as a ,regulatory offence” (section 21).

2. The prosecuting authorities

19. Ordnungswidrigkeiten are to be dealt with by the administrative
authorities (Verwaltungsbehorde) designated by law, save in so far as the
1968/1975 Act confers the power of prosecution of such offences on the
public prosecutor and their judgment and sentencing on the courts (sec-
tions 35 and 36).

3. Procedure in general

21. Subject to the exceptions laid down in the 1968/1975 Act, the provi-
sions of the ordinary law governing criminal procedure, and in particular
the Code of Criminal Procedure, the Judicature Act (Gerichtsverfassungsge-
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II. PRISLUSNE VNUTROSTATNE PRAVO

A. Zikon 1968/1975

17. U¢elom zdkona 1968/1975 bolo vynat drobné trestné ¢iny zo sféry
trestného prava. Do tejto kategérie boli zaradené aj porusSenia zdkona
o cestnej premdvke. Podla § 21 zidkona o cestnej premavke (v jeho povod-
nom zneni) za takéto porusenia bolo mozné ulozit pokutu (Geldstrafe) ale-
bo vizenie (Haft). § 3 ¢. 6 zdkona z 24. maja 1968 (Einfiibrungsgesetz zum Ge-
setz tiber Ordnungswidrigkeiten) takéto poruSenia klasifikoval ako ,Ordnun-
gswidrigkeiten a odvtedy bolo mozné za ne ulozit iba pokuty, ktoré legisla-
tiva (Geldbussen) nepovazovala za trestné sankcie.

Prijatie zdkona 1968/1975 naznacili v Nemeckej spolkovej republike dva
zékony: zdkon o ,spravnych deliktoch” z 25. marca 1952 (Gesetz iiber Or-
dnungswidrigkeiten) a do urcitej miery aj zdkon o hospodarskej kriminalite
z 26. jula 1949 (Wirtschaftsstrafgesetz).

1. Vieobecné ustanovenia

18. § 1 ods. 1 zdkona 1968/1975 definuje ,,spravny delikt“ (Ordnungswid-
rigkeit) ako protipravne (rechtswidrig) a odsideniahodné (vorwerfbar) kona-
nie poru$ujice pravne ustanovenie, za ktoré mozno ulozit pokutu (Gel-
dbusse). Pokuta nemdze byt nizsia ako 5 DM alebo - ako vSeobecné pravid-
lo - vyssia ako 1 000 DM (§ 17 ods. 1).

Ak je konanie stiéasne ,spravnym“ a trestnym ¢inom, pouzije sa iba
trestné pravo; ak vSak nedojde k uloZeniu trestnej sankcie, konanie mozno
potrestat ako ,spravny delike“ (§ 21).

2. Stihajtice organy

19. Ordnungswidrigkeiten prejednavaju spravne organy (Verwaltungsbeb-
orde) uréené zakonom s vynimkou pripadov, ked priavomoc stihat takéto
delikty zveruje zdkon 1968/1975 Statnemu zastupcovi a ich rozhodovanie a
trestanie sudom (§ 35 a 36).

3. Konanie vo v§eobecnosti

21. Okrem vynimiek uvedenych v zikone 1968/1975 sa na konanie
o ,spravnych deliktoch“ (§ 46 ods. 1) analogicky (sinngemdss) pouziji usta-
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setz) and the Juvenile Courts Act (Jugendgerichtsgesetz), are applicable by ana-
logy (sinngemdss) to the procedure in respect of ,regulatory offences“ (sec-
tion 46 sub-section 1).

4. Preliminary procedure

24. Investigations (Erforschung) into ,regulatory offences” are a matter
for the police authorities. In this connection, the police authorities enjoy
discretionary powers (pflichtgemdsses Ermessen); save in so far as the
1968/1975 Act provides otherwise, they have the same rights and duties as
in the prosecution of criminal offences (section 53 sub-section 1).

26. If necessary, the administrative authorities will designate an official-
ly appointed lawyer to act for the person concerned in the proceedings be-
fore them (section 60).

Measures taken by the administrative authorities during the prelimina-
ry procedure can in principle be challenged before the courts (section 62).

5. The administrative decision imposing a fine

27. Save in so far as the 1968/1975 Act provides otherwise (as in the ca-
se of the matter being settled by payment of an admonitory fine (, a ,,regu-
latory offence” is punishable by an administrative decision imposing a fine
(Bussgeldbescheid; section 65).

The person concerned may lodge an objection (Einspruch) within one
week (section 67). Unless they withdraw their decision, the administrative
authorities will then forward the file to the public prosecutor who will
submit it to the competent District Court (sections 69 sub-section 1 and
68).

6. Judicial stage (if any) of the procedure

28. Under section 71, if the District Court finds the objection admissib-
le (section 70) it will, unless the 1968/1975 Act states otherwise, examine
the objection in accordance with the provisions applicable to an , Ein-
spruch against a penal order (Strafbefebl): in principle, it will hold a hearing
and deliver a judgment (Urteil) which may impose a heavier sentence (Ar-
ticle 411 of the Code of Criminal Procedure).

29. The person concerned has the option of attending hearings but is
not bound to do so unless the District Court so directs (section 73 sub-sec-
tions 1 and 2); he may be represented by a lawyer (section 73 sub-section 4).
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novenia vSeobecného zdkona upravujtce trestné konanie, najmi Trestny
poriadok, zikon o sidnom konani (Gerichtsverfassungsgesetz) a zikon o su-
doch pre mladistych (Jugendgerichtsgesetz).

4. Predbezné konanie

24. Vysetrovanie (Erforschung) ,spravnych deliktov“ patri policajnym or-
ganom. Policajné organy v tejto stvislosti majii pravo volnej tvahy (pflicht-
gemdsses Ermessen); okrem pripadov, ked zdkon 1968/1975 ustanovuje inak,
policajné orgdny maja rovnaké prava a povinnosti ako pri stihani trestnych
¢inov (§ 53 ods. 1).

26. Ak je to nevyhnutné, spravne organy urcia ex offo pravnika, aby v ko-
nani pred nimi zastupoval dotknutt osobu (§ 60).

Proti opatreniam spravnych organov prijatym pocas predbezného kona-
nia sa v principe mozno odvolat na sidy (§ 62).

5. Spravne rozhodnutie ukladajice pokutu

27. Okrem pripadov, ked zdkon 1968/1975 ustanovuje inak - ako je to
v pripade vyrieSenia veci zaplatenim napominajtcej pokuty - za ,spravny
delikt“ mozno ulozit spraivnym rozhodnutim pokutu (Bussgeldbescheid;
§ 65).

Dotknutd osoba moze podat staznost (Einspruch) do jedného tyzdna
(§ 67). Ak spravne organy nezrusia svoje rozhodnutie, postiipia spis Statne-
mu zastupcovi, ktory ho predlozi prislusnému obvodnému stidu (§ 69 ods. 1
2§ 68).

6. Stdne stidium (ak k nemu dé6jde) konania

28. Podla § 71, ak obvodny sad zisti, Ze staznost je prijatelna (§ 70),
presktima ju, ak zakon 1968/1975 neustanovuje inak, v stilade s ustanove-
niami aplikovatelnymi na ,Einspruch“ ulozent proti trestnému rozkazu
(Strafbefebl): std v zasade uskutocni pojednavanie a vynesie rozhodnutie
(Urteil), ktorym moze ulozit €azsi trest (¢lanok 411 Trestného poriadku).

29. Dotknutd osoba sa méze ztcastnit na pojednavani, ale nie je povin-
né tak urobit, iba Ze by to nariadil obvodny sad (§ 73 ods. 1 a 2); osoba
moze byt zastiipend pravnikom (§ 73 ods. 4).
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The public prosecutor’s office may attend the hearing; if the District
Court considers the presence of an official from that office to be approp-
riate, it will inform the latter accordingly (section 75 sub-section 1).

7. Administrative procedure and criminal procedure

31. The administrative authorities’ classification of an act as a ,regula-
tory offence” is not binding on the court ruling on the objection (Ein-

spruch).

9. Interpretation and other costs

34. As far as the costs of the administrative procedure are concerned,
the competent authorities apply by analogy certain provisions of the Code
of Criminal Procedure (section 1035).

35. Under section 109, the person concerned has to bear the costs of
the court proceedings if he withdraws his , Einspruch® or if the competent
court rejects it.

Interpretation costs (Dolmetscherkosten) are thus included in the costs of
judicial proceedings.

40. According to undisputed evidence supplied by the Government, the
1968/1975 Act in practice plays a particularly important role in the area of
road traffic; thus, it was said that 90 per cent of the fines imposed in 1982
concerned road traffic offences.

The Government stated that each year in the Federal Republic of Ger-
many there were 4,700,000 to 5,200,000 decisions imposing a fine (Geldbus-
se) and 15,500,000 to 16,000,000 warnings accompanied by a fine (Verwar-
nungsgelder).

AS TO THE LAW

45. Under the terms of Article 6 of the Convention:

» 1. In the determination ... of any criminal charge against him, everyone is entit-
led to a fair ... hearing by an independent and impartial tribunal ...

2. Everyone charged with a criminal offence shall be presumed innocent until
proved guilty according to law.

OZTURK proti NSR 21

Urad statneho zastupcu sa moze zicastnif na pojednavani; ak obvodny
sud povazuje pritomnost uradnika z tohto uradu za vhodnt, informuje
o tom tdrad Statneho zastupcu (§ 75 ods. 1).

7. Spravne konanie a trestné konanie

31. Pri rozhodovani o staznosti (Einspruch) nie je sad viazany klasifika-
ciou spravnych organov, ze konanie je ,spravnym deliktom*.

9. Tlmocenie a iné trovy

34. Pokial ide o trovy spravneho konania, prislusné organy analogicky
aplikuja uréité ustanovenia Trestného poriadku (§ 105).

35. Dotknuta osoba musi podla § 109 hradit trovy sidneho konania, ak
stiahne ,, Einspruch® alebo ak ju prislusny stid zamietne.

Trovy tlmocenia (Dolmetscherkosten) st tak zahrnuté do trov stiidneho
konania.

40. Podla nespochybnitelnych doékazov predlozenych vladou zidkon
1968/1975 ma v praxi osobitne dolezitii tlohu v oblasti cestnej premavky;
vlada uviedla, Ze 90 percent pokut ulozenych v roku 1982 sa tykalo delik-
tov v cestnej premavke.

Vlada uviedla, Zze kazdy rok je v Nemeckej spolkovej republike od
4 700 000 do 5 200 000 rozhodnuti ukladajtcich pokutu (Geldbusse) a od
15 500 000 do 16 000 000 napomenuti s pokutou (Verwarnungsgelder).

PRAVO

45. Podla znenia ¢lanku 6 Dohovoru:

»(1) Pri rozhodovani.. je kaZdy oprdvneny na spravodlivé... prejednanie veci..
nezdvislym a nestrannym tribundlom zriadenym zdkonom ...

(2) Kazdy, kto je obvineny z trestného Cinu, sa povazuje za nevinného, pokial
jeho vina nebola preukdzand v silade so zdkonom.
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3. Everyone charged with a criminal offence has the following minimum rights:

(e) to have the free assistance of an interpreter if be cannot understand or speak
the language used in court.“

In the applicant’s submission, the Heilbronn District Court had acted
in breach of Article 6 § 3 (e) in ordering him to pay the costs incurred thro-
ugh recourse to the services of an interpreter at the hearing on 3 August
1978.

I. APPLICABILITY OF ARTICLE 6 § 3 (e)

46. According to the Government, Article 6 § 3 (e) is not applicable in
the circumstances since Mr. Oztiirk was not ,charged with a criminal
offence®. Under the 1968/1975 Act, which ,decriminalised” petty offences,
notably in the road traffic sphere, the facts alleged against Mr. Oztiirk con-
stituted a mere ,regulatory offence” (Ordnungswidrigkeit). Such offences we-
re said to be distinguishable from criminal offences not only by the proce-
dure laid down for their prosecution and punishment but also by their ju-
ridical characteristics and consequences.

The applicant disputed the correctness of this analysis. Neither was it
shared by the Commission, which considered that the offence of which Mr.
Oztiirk was accused was indeed a ,criminal offence for the purposes of
Article 6.

47. According to the French version of Article 6 § 3 (e), the right gua-
ranteed is applicable only to an ,accusé“. The corresponding English ex-
pression (person ,,charged with a criminal offence®) and paragraph 1 of Ar-
ticle 6 (,,criminal charge®/ “accusation en matiére pénale) (... (make it quite cle-
ar that the ,accusation® (,charge®) referred to in the French wording of Ar-
ticle 6 § 3 (e) must concern a ,criminal offence” (see, mutatis mutandis, the
Adolf judgment of 26 March 1982, Series A no. 49, p. 15, § 30).

Under German law, the misconduct committed by Mr. Oztiirk is not
treated as a criminal offence (Straftat) but as a ,regulatory offence“ (Ord-
nungswidrigkeit). The question arises whether this classification is the deter-
mining factor in terms of the Convention.

48. The Court was confronted with a similar issue in the case of Engel
and others, which was cited in argument by the representatives. The facts
of that case admittedly concerned penalties imposed on conscript service-
men and treated as disciplinary according to Netherlands law. In its jud-
gment delivered on 8 June 1976 in that case, the Court was careful to state
that it was confining its attention to the sphere of military service (Series
A no. 22, p. 34, § 82). The Court nevertheless considers that the principles
set forth in that judgment (ibid., pp. 33-35, §§ 80-82) are also relevant, mu-
tatis mutandis, in the instant case.
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(3) Kazdy, kto je obvineny z trestného Cinu, md tieto minimdlne prdva:

e) mat bezplatnii pomoc tlmocnika, ak nerozumie alebo nebovori jazykom pou-
Zivanym pred siidom.

Obvodny sud v Heilbronne konal podla stazovatela v rozpore s ¢lan-
kom 6 ods. 3 pism. e) ked mu nariadil zaplatit trovy, ktoré vznikli vyuzitim
sluzieb tlmo¢nika na pojednivani 3. augusta 1978.

I. APLIKOVATEENOST CLANKU 6 ODS. 3 PISM. E)

46. Clanok 6 ods. 3 pism. ) nie je podla vlady aplikovatelny na dané
okolnosti, pretoze Oztiirk nebol ,,obvineny z trestného ¢inu“. Podla zdkona
1968/1975, ktory ,dekriminalizoval“ drobné trestné ¢iny najmi v oblasti
cestnej premavky, skuto¢nosti uvadzané proti Oztiirkovi zakladali iba
»spravny delikt” (Ordnungswidrigkeit). Ako bolo uvedené, takéto delikty tre-
ba odliSovat od trestnych ¢inov nielen konanim uréenym na ich stihanie a
potrestanie, ale aj ich pravnou charakteristikou a nasledkami.

Stazovatel namietal spravnost tejto analyzy. Ani Komisia, podla ktorej
bol delikt, z ktorého bol Oztiirk obvineny, naozaj ,trestnym ¢inom*“ na
Gcely clanku 6, sa s fiou nestotoznila.

47. Podla franctzskeho znenia ¢lanku 6 ods. 3 pism. e) garantované pra-
vo je aplikovatelné iba na ,accusé“. Zodpovedajici anglicky vyraz (osoba
»obvinend z trestného ¢inu“) a ¢ldnok 6 ods. 1 (,trestné obvinenie“/“accusa-
tion en matiére pénale®) (... (celkom zretelne ukazuju, ze ,,accusation (,,obvi-
nenie“) uvadzané vo franctizskom zneni ¢lanku 6 ods. 3 pism. e) sa musi
vztahovat na ,trestny ¢in“ (pozri mutatis mutandis rozsudok vo veci Adolf

z 6. marca 1982, Séria A, ¢. 49, str. 15, ods. 30).

Podl'a nemeckého prava protipravny ¢in spachany Oztiirkom sa nepre-
jednava ako trestny ¢in (Straftat), ale ako ,spravny delikt“ (Ordnungswidrig-
keit). Vznika otdzka, ¢i takdro klasifikacia je rozhodujacim faktorom v pod-
mienkach Dohovoru.

48. sud bol postaveny pred podobny problém v pripade Engel a ini, kto-
ry v diskusii citovali zdstupcovia stran. Okolnosti tohto pripadu sa tykali
trestov ulozenych vojakom zakladnej sluzby a povazovanych podla holand-
ského prava za disciplinarne. V tomto pripade bol Std vo svojom rozsudku
vydanom 8. jana 1976 opatrny a vyhlasil, Ze upriamil svoju pozornost na
oblast vojenskej sluzby (Séria A, ¢. 22, str. 34, ods. 82). Std sa vSak domnie-
va, ze principy zakotvené v tomto rozsudku (ibid., str. 33-35, ods. 80-82) sti
rovnako mutatis mutandis relevantné aj v tomto pripade.
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49. The Convention is not opposed to States, in the performance of their
task as guardians of the public interest, both creating or maintaining a dis-
tinction between different categories of offences for the purposes of their
domestic law and drawing the dividing line, but it does not follow that the
classification thus made by the States is decisive for the purposes of the
Convention.

By removing certain forms of conduct from the category of criminal of-
fences under domestic law, the law-maker may be able to serve the interests
of the individual (see, mutatis mutandis, the above-mentioned Engel and ot-
hers judgment, ibid., p. 33, § 80) as well as the needs of the proper adminis-
tration of justice, in particular in so far as the judicial authorities are thereby
relieved of the task of prosecuting and punishing contraventions (which are
numerous but of minor importance (of road traffic rules. The Convention is
not opposed to the moves towards ,,decriminalisation which are taking pla-
ce - in extremely varied forms - in the member States of the Council of Euro-
pe. The Government quite rightly insisted on this point. Nevertheless, if the
Contracting States were able at their discretion, by classifying an offence as
yregulatory” instead of criminal, to exclude the operation of the fundamen-
tal clauses of Articles 6 and 7, the application of these provisions would be
subordinated to their sovereign will. A latitude extending thus far might le-
ad to results incompatible with the object and purpose of the Convention.

50. Having thus reaffirmed the ,autonomy“ of the notion of ,criminal
as conceived of under Article 6, what the Court must determine is whether
or not the ,regulatory offence“ committed by the applicant was a ,,crimi-
nal“ one within the meaning of that Article (art. 6). For this purpose, the
Court will rely on the criteria adopted in the above-mentioned Engel and
others judgment (ibid., pp. 34-35, § 82). The first matter to be ascertained
is whether or not the text defining the offence in issue belongs, according
to the legal system of the respondent State, to criminal law; next, the natu-
re of the offence and, finally, the nature and degree of severity of the penal-
ty that the person concerned risked incurring must be examined, having
regard to the object and purpose of Article 6, to the ordinary meaning of
the terms of that Article (art. 6) and to the laws of the Contracting States.

51. Under German law, the facts alleged against Mr. Oztiirk (non-obser-
vance of Regulation 1 § 2 of the Road Traffic Regulations (amounted to a
sregulatory offence” (Regulation 49 § 1, no. 1, of the same Regulations).
They did not fall within the ambit of the criminal law, but of section 17 of
the Ordnungswidrigkeitengesetz and of section 24 sub-section 2 of the Road
Traffic Act (see paragraph 11 above). The 1968/1975 legislation marks an
important step in the process of ,decriminalisation” of petty offences in
the Federal Republic of Germany. Although legal commentators in Germa-
ny do not seem unanimous in considering that the law on ,regulatory of-
fences“ no longer belongs in reality to criminal law, the drafting history of
the 1968/1975 Act nonetheless makes it clear that the offences in question
have been removed from the criminal law sphere by that Act (see Deutscher
Bundestag, Drucksache V/1269 and, inter alia, the judgment of 16 July 1969
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49. Dohovor nebrani $titom, aby pri vykone tlohy stridzcov verejného
zaujmu na Gclely svojho vnutros$titneho prava vytvarali alebo zachovavali
rozdiel medzi urcitymi kategériami deliktov a urcovali deliacu ¢iaru. Z to-
ho vsak nevyplyva, Ze takato klasifikacia prijata $tatmi je rozhodujtica na
ucely Dohovoru.

Vynatim niektorych foriem spravania z kategérie trestnych ¢inov podla
vnutrostitneho prava moze zakonodarca sluzit zdujmom jednotlivca (pozri
mutatis mutandis uvedeny rozsudok vo veci Engel a ini, ibid., str. 33, ods.
80), ako aj potrebam riadneho vykonu stidnictva, najmi ak sa tak stdnym
organom ulahcuje tloha stihania a trestania poruseni pravidiel cestnej pre-
mavky, ktoré st pocetné, ale mensieho vyznamu. Dohovor nebrani pohy-
bom smerom k ,dekriminalizicii“, ku ktorym dochddza - v nezvyc¢ajne roz-
licnych formach - v ¢lenskych Statoch Rady Eurdpy. Vlada celkom spravne
zdoraznovala tato skutoénost. Ak by vSak zmluvné $tity mohli v ramci
svojej vlastnej tvahy klasifikovanim deliktu ako ,spravneho“ namiesto
trestného vylucit pouzitie zdkladnych klauzul ¢lankov 6 a 7, aplikovatel-
nost tychto ustanoveni by bola podriadend ich suverénnej voli. Nazorova
vol'nost, siahajica tak daleko, by mohla viest k vysledkom nezluéitelnym s
ciefom a ti¢elom Dohovoru.

50. Zdorazniac znovu ,,autonémiu® pojmu ,trestny“, ako je skoncipova-
ny podla ¢lanku 6, to, ¢o musi Sad urcit, je, ¢i ,spravny delikt“ spachany
stazovatefom bol alebo nebol ,trestny“ v zmysle tohto ¢lanku. Za tymto
tcelom bude Std vychadzat z kritérii prijatych v uvedenom rozsudku vo
veci Engel a inf (ibid., str. 34-35, ods. 82). Prva vec, ktord treba zistit, je, ¢i
text definujici predmetny delikt patri alebo nepatri podla pravneho systé-
mu zodpovedného $titu do trestného prava; dalej treba preSetrit podstatu
deliktu a nakoniec povahu a stupen prisnosti trestu, ktory hrozi dotknutej
osobe, majic na zreteli ciel' a téel ¢lanku 6, bezny vyznam pojmov tohto
¢lanku a zdkony zmluvnych Statov.

51. Skuto¢nosti uvadzané proti Oztiirkovi - nedodrzanie smernice 1
ods. 2 smernic o cestnej premévke - zakladaju podla nemeckého priva
»spravny delikt (smernica 49 ods. 1 ¢. 1 tych istych smernic). Smernice ne-
spadajti do oblasti trestného prava, ale do oblasti § 17 Ordnungswidrigkeiten-
gesetz a § 24 ods. 2 zakona o cestnej premavke (pozri odsek 11). Ziakon
1968/1975 vyznacuje dolezity krok v procese ,dekriminalizacie” drobnych
deliktov v Nemeckej spokovej republike. Hoci pravni teoretici v Nemecku
sa nezdaju byt jednotni v uvahe, Ze zdkon o ,sprivnych deliktoch” uz v
skuto¢nosti nepatri do trestného prava, histéria pripravy zdkona
1968/1975 vsak jasne ukazuje, Ze predmetné delikty boli vyfiaté z oblasti
trestného prava tymto zdkonom (pozri Deutscher Bumdestag, Drucksache
V/1269 a inter alia, rozsudok tstavného stidu zo 16. jula 1969, Entscheidun-
gen des Bundesverfassungsgerichts, zvizok 22, str. 18-36).
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by the Constitutional Court, Entscheidungen des Bundesverfassungsgerichts, vol.
27, pp. 18-36).

Whilst the Court thus accepts the Government’s arguments on thispo-
int, it has nonetheless not lost sight of the fact that no absolute partition
separates German criminal law from the law on ,regulatoryoffences®, in
particular where there exists a close connection between a criminal offence
and a ,regulatory offence” (see paragraph 20above). Nor has the Court
overlooked that the provisions of theordinary law governing criminal pro-
cedure apply by analogy to ,regulatory“ proceedings (see paragraph 21
above), notably in relation to the judicial stage, if any, of such proceedings.

52. In any event, the indications furnished by the domestic law of the
respondent State have only a relative value. The second criterion stated
above (the very nature of the offence, considered also in relation to the na-
ture of the corresponding penalty (represents a factor of appreciation of
greater weight.

In the opinion of the Commission (with the exception of five of its
members (and of Mr. Oztiirk, the offence committed by the latter was cri-
minal in character.

For the Government in contrast, the offence in question was beyond
doubt one of those contraventions of minor importance (numbering ap-
proximately five million each year in the Federal Republic of Germany
(which came within a category of quite a different order from that of cri-
minal offences. The Government’s submissions can be summarised as fol-
lows. By means of criminal law, society endeavoured to safeguard its very
foundations as well as the rights and interests essential for the life of the
community. The law on Ordnungswidrigkeiten, on the other hand, sought
above all to maintain public order. As a general rule and in any event in the
instant case, commission of a ,regulatory offence” did not involve a degree
of ethical unworthiness such as to merit for its perpetrator the moral va-
lue-judgment of reproach (Unwerturteil) that characterised penal punish-
ment (Strafe). The difference between ,regulatory offences“ and criminal
offences found expression both in procedural terms and in relation to the
attendant penalties and other legal consequences.

In the first place, so the Government’s argument continued, in remo-
ving ,regulatory offences“ from the criminal law the German legislature
had introduced a simplified procedure of prosecution and punishment
conducted before administrative authorities save in the event of subse-
quent appeal to a court. Although general laws on criminal procedure were
in principle applicable by analogy, the procedure laid down under the
1968/1975 Act was distinguishable in many respects from criminal proce-
dure. For example, prosecution of Ordnungswidrigkeiten fell within the dis-
cretionary power of the competent authorities and the 1968/1975 Act gre-
atly limited the possibilities of restricting the personal liberty of the indivi-
dual at the stage of the preliminary investigations (see paragraphs 21, 22
and 24 above).
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Zatial ¢o v tejto otazke Stid akceptuje argumenty vlady, nestrica zo zre-
tela skutoc¢nost, ze ziadne absoldtne ¢lenenie neoddeluje nemecké trestné
pravo od zakona o ,spravnych deliktoch®, najmi ak tu existuje tizke spoje-
nie medzi trestnym ¢inom a ,spravnym deliktom® (pozri odsek 20). Sad
rovnako neprehliadol, Ze ustanovenia vseobecného zikona upravujice
trestny proces sa analogicky aplikuji na ,spravne“ konanie (pozri odsek
21), najmi v sidnom $tadiu takéhoto konania, ak vobec nejaké je.

52. Udaje poskytované vniitrostitnym pravom prislusného $tatu maji
v kazdom pripade iba relativhu hodnotu. Druhé kritérium citované vyssie -
sama povaha ¢inu posudzovana taktiez vo vztahu k povahe zodpovedajtce-
ho trestu - predstavuje hodnotiaci faktor vi¢sieho vyznamu.

Podla nazoru Komisie - s vynimkou jej piatich ¢lenov - ako aj Oztiirka
¢in spachany stazovatelom mal trestny charakter.

Naproti tomu pre vladu bol predmetny ¢in bez akychkolvek pochyb jed-
nym z poruseni mensieho vyznamu - tych je, pokial ide o pocet, kazdy rok
v Nemeckej spolkovej republike priblizne pit miliénov - ktory prichadzal
z kategorie tplne odlisného radu, ako su trestné ¢iny. Tvrdenia vlady moz-
no zhrnut takto. Trestnym pravom sa spoloénost snazila chrani¢ svoje
vlastné zaklady, ako aj prava a zdujmy nevyhnutné pre zivot spoloc¢nosti.
Zakon o Ordnungswidrigkeiten na druhej strane sledoval predovsetkym za-
chovanie verejného poriadku. Vo vSeobecnosti, a najmi v tomto pripade,
spachanie ,spravneho deliktu“ nezahfnalo stupen takej etickej nehodnosti,
aby si pachatel sprivneho deliktu zaslizil morélne odsidenie (Unwertur-
teil), ktoré charakterizuje trest za trestnu sankciu (Strafe). Rozdiel medzi
»spravnymi deliktmi“ a trestnymi ¢inmi nasiel svoje vyjadrenie tak v pro-
cesnych podmienkach, ako aj vo vztahu k moznym trestom a dal$im prav-
nym nasledkom.

Pri vynimani ,spravnych deliktov® z trestného prava nemecka legislativa
na prvom mieste, ako vlada dalej uvadzala, zaviedla zjednodusené konanie
trestného stihania a trestania pred spravnymi orgdnmi s vynimkou pripadu
podania odvolania na stid. Hoci vSeobecné zikony o trestnom konani boli
v principe analogicky aplikovatelné, konanie upravené zdkonom 1968/1975
bolo v mnohych smeroch odlisiteIné od trestného konania. Napriklad stiha-
nie Ordnungswidrigkeiten spadalo do volnej tvahy prislusnych organov a za-
kon 1968/1975 zna¢ne obmedzoval moznosti obmedzenia osobnej slobody
jednotlivca v $tddiu predbezného vySetrovania (pozri odseky 21,22 a 24).
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In the second place, instead of a penal fine (Geldstrafe) and imprison-
ment the legislature had substituted a mere ,regulatory” fine (Geldbusse
(see paragraph 17 above). Imprisonment was not an alternative (Ersatzfrei-
heitsstrafe) to the latter type of fine as it was to the former and no coercive
imprisonment (Erzwingungshaft) could be ordered unless the person con-
cerned had failed to pay the sum due without having established his inabi-
lity to pay (see paragraph 33 above). Furthermore, a ,regulatory offence“
was not entered in the judicial criminal records but solely, in certain cir-
cumstances, on the central traffic register (see paragraph 39 above).

The reforms accomplished in 1968/1975 thus, so the Government con-
cluded, reflected a concern to ,decriminalise“ minor offences to the bene-
fit not only of the individual, who would no longer be answerable in crimi-
nal terms for his act and who could even avoid all court proceedings, but
also of the effective functioning of the courts, henceforth relieved in prin-
ciple of the task of dealing with the great majority of such offences.

53. The Court does not underestimate the cogency of this argument.
The Court recognises that the legislation in question marks an important
stage in the history of the reform of German criminal law and that the in-
novations introduced in 1968/1975 represent more than a simple change
of terminology.

Nonetheless, the Court would firstly note that, according to the ordina-
ry meaning of the terms, there generally come within the ambit of the cri-
minal law offences that make their perpetrator liable to penalties intended,
inter alia, to be deterrent and usually consisting of fines and of measures
depriving the person of his liberty.

In addition, misconduct of the kind committed by Mr. Oztiirk conti-
nues to be classified as part of the criminal law in the vast majority of the
Contracting States, as it was in the Federal Republic of Germany until the
entry into force of the 1968/1975 legislation; in those other States, such
misconduct, being regarded as illegal and reprehensible, is punishable by
criminal penalties.

Moreover, the changes resulting from the 1968/1975 legislation relate
essentially to procedural matters and to the range of sanctions, henceforth
limited to Geldbussen. Whilst the latter penalty appears less burdensome in
some respects than Geldstrafen, it has nonetheless retained a punitive cha-
racter, which is the customary distinguishing feature of criminal penalties.
The rule of law infringed by the applicant has, for its part, undergone no
change of content. It is a rule that is directed, not towards a given group
possessing a special status (in the manner, for example, of disciplinary law
(, but towards all citizens in their capacity as road-users; it prescribes con-
duct of a certain kind and makes the resultant requirement subject to a
sanction that is punitive. Indeed, the sanction (and this the Government
did not contest (seeks to punish as well as to deter. It matters little whether
the legal provision contravened by Mr. Oztiirk is aimed at protecting the
rights and interests of others or solely at meeting the demands of road
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Na druhom mieste legislativa nahradila trestnt pokutu (Geldstrafe) a vi-
zenie obycajnou ,spravnou” pokutou (Geldbusse (pozri odsek 17). Vizenie
nebolo alternativou (Ersatzfreibeitsstrafe) spravnemu druhu pokuty, ako bo-
lo alternativou trestnej pokute, a preto nemohlo byt nariadené ani ziadne
donucovacie vizenie (Erzwingungshaft), ibaze by dotknuta osoba nezaplatila
povinnt sumu bez toho, aby sa zistovala jej spdsobilost zaplatit (pozri od-
sek 33). Navyse ,spravny delikt“ sa nezaznamendaval v sidnom registri tres-
tov, ale iba ojedinele, na zdklade urcitych okolnosti, v centrilnom doprav-
nom registri (pozri odsek 39).

Reformy uskuto¢nené zdkonom 1968/1975 takto, ako uzatvirala vlada,
odrézali snahu ,dekriminalizovat® drobné delikty nielen na prospech jed-
notliveca, ktory za svoje konanie uz nebude dlhsie zodpovedat v trestnych
podmienkach a ktory sa dokonca mohol vyhnit vietkym sidnym kona-
niam, ale aj na prospech efektivneho fungovania sadov, od tohto ¢asu v pod-
state odlahcenych od tilohy zaoberat sa velkou vié$inou takychto deliktov.

53. Sud nepodcenuje presvedcivost tohto argumentu. Uznava, Ze pred-
metnd legislativa znamena doélezité $tddium v histérii reformy nemeckého
trestného prava a Ze inovacie zavedené zdkonom 1968/1975 predstavuji
viac nez jednoduchd zmenu terminolégie.

Jednako by Stid po prvé uviedol, ze podla bezného vyznamu pojmov do
sféry trestného prava vseobecne spadaju delikty, za ktoré ich pachatelom
hrozia tresty, ktorych ciefom je, inter alia, odstraSovat a ktoré zvycajne po-
zostavaju z pokut a opatreni zbavujtcich osobu jej slobody.

Okrem toho protipravne konanie takého druhu, ako spachal Oztiirk, je
nadalej v prevladajicej vic¢sine zmluvnych Stdtov klasifikované ako cast
trestného prava, ako to bolo v Nemeckej spolkovej republike do nadobud-
nutia platnosti zdkona 1968/1975; v tychto Stitoch je takéto protipravne
konanie, povazované za protizakonné a trestuhodné, potrestatelné trestny-
mi sankciami.

Navyse zmeny vyplyvajtce zo zikona 1968/1975 sa vztahujd najmi na
procesné zélezitosti a na Skalu trestov od tohto ¢asu obmedzend na Gel-
dbussen. I ked sa spravna pokuta v niektorych smeroch javi menej taziva
nez trestnd pokuta Geldstrafen, zostal jej punitivny charakter, ktory je ob-
vyklou odliSovacou ¢rtou trestnych sankcii. Pravne pravidlo poru$ené sta-
zovatefom samo osebe nepreslo Ziadnou obsahovou zmenou. Je to pravid-
lo, ktoré nie je namierené proti urcitej skupine majicej osobitny status, na-
priklad v oblasti disciplinirneho prava, ale proti vSetkym obcanom ako
ucastnikom cestnej premévky; predpisuje spravanie uréitého druhu a kla-
die z toho vyplyvajiicu poziadavku podliehajicu sankcii, ktord je punitiv-
na. Sankcia skutocne - a vlidda to nepopierala - sleduje potrestanie, ako aj
odstraSenie. Zilezi malo na tom, ¢ prdvne ustanovenie poruSené
Oztiirkom sleduje ochranu prav a zaujmov inych alebo vyluéne splnenie
poziadaviek cestnej premavky. Tieto dva ciele sa vzijomne nevylucuji. Na-
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traffic. These two ends are not mutually exclusive. Above all, the general
character of the rule and the purpose of the penalty, being both deterrent
and punitive, suffice to show that the offence in question was, in terms of
Article 6 of the Convention, criminal in nature.

The fact that it was admittedly a minor offence hardly likely to harm
the reputation of the offender does not take it outside the ambit of Article
6. There is in fact nothing to suggest that the criminal offence referred to
in the Convention necessarily implies a certain degree of seriousness. In
this connection, a number of Contracting States still draw a distinction, as
did the Federal Republic at the time when the Convention was opened for
the signature of the Governments, between the most serious offences (cri-
mes), lesser offences (délits) and petty offences (contraventions), whilst quali-
fying them all as criminal offences. Furthermore, it would be contrary to
the object and purpose of Article 6, which guarantees to ,everyone charged
with a criminal offence® the right to a court and to a fair trial, if the State
were allowed to remove from the scope of this Article (art. 6) a whole cate-
gory of offences merely on the ground of regarding them as petty. Nor do-
es the Federal Republic deprive the presumed perpetrators of Ordnungswid-
rigkeiten of this right since it grants them the faculty (of which the appli-
cant availed himself (of appealing to a court against the administrative de-
cision.

54. As the contravention committed by Mr. Oztiirk was criminal for the
purposes of Article 6 of the Convention, there is no need to examine it also
in the light of the final criterion stated above (at paragraph 50). The relati-
ve lack of seriousness of the penalty at stake (see paragraph 18 above) can-
not divest an offence of its inherently criminal character.

55. The Government further appeared to consider that the applicant
did not have the status of a person ,charged with a criminal offence” beca-
use the 1968/1975 Act does not provide for any ,Beschuldigung® (,,charge®)
and does not employ the terms ,, Angeschuldigter” (,person charged*) or , An-
geklagter (,the accused®). On this point, the Court would simply refer back
to its well-established case-law holding that ,charge®, for the purposes of
Article 6, may in general be defined as ,the official notification given to an
individual by the competent authority of an allegation that he has com-
mitted a criminal offence, although it may in some instances take the
form of other measures which carry the implication of such an allegation
and which likewise substantially affect the situation of the suspect” (see, as
the most recent authorities, the Foti and others judgment of 10 December
1982, Series A no. 56, p. 18, § 52, and the Corigliano judgment of the same
date, Series A no. 57, p. 13, § 34). In the present case, the applicant was
»charged® at the latest as from the beginning of April 1978 when the deci-
sion of the Heilbronn administrative authorities was communicated to
him (see paragraph 11 above).

56. Article 6 § 3 (e) was thus applicable in the instant case. It in no wise
follows from this, the Court would want to make clear, that the very prin-
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vySe, vSeobecny charakter pravidla a icel trestu - aj odstradujici a punitiv-
ny - dostato¢ne preukazuju, ze predmetny delikt bol v zmysle ¢lanku 6 Do-
hovoru vo svojej podstate trestny.

Skutoénost, Ze islo o drobny delike, ktory len tazko modze poskodit po-
vest pachatela, ho nevynima z dosahu ¢lanku 6. V skutocnosti neexistuje
ni¢, ¢o by umoziiovalo tvrdit, Ze trestny ¢in, na ktory odkazuje Dohovor,
nevyhnutne zahffia urcity stupefl zdvaznosti. V tejto suvislosti viaceré
zmluvné Staty stdle robia rozdiel, ako robila aj Nemecka spolkova republi-
ka v case, ked bol Dohovor otvoreny na podpis vlidam, medzi najzivaznej-
$imi trestnymi ¢inmi (crimes), menej zdvaznymi trestnymi ¢inmi (délits) a
drobnymi trestnymi ¢inmi (contraventions), pricom ich vsetky kvalifikuji
ako trestné ¢iny. Navyse bolo by v rozpore s ciefom a ti¢elom ¢ldnku 6, kto-
ry garantuje ,kazdému obvinenému z trestného ¢inu“ pravo na sud a spra-
vodlivy sadny proces, ak by bolo §titom umoznené vynat z dosahu tohto
¢lanku celt kategériu deliktov iba na zaklade toho, Ze sa povazujt za drob-
né. Ani Nemeckd spokova republika nezbavuje potencidlnych pachatelov
Ordnungswidrigkeiten tohto prava, pretoze im garantuje vyber, ktory stazova-
tel vyuzil, odvolat sa na sid proti rozhodnutiu spravneho orginu.

54. Kedze porusenie prava spichané Oztiirkom bolo trestné na téely
¢lanku 6 Dohovoru, netreba ho skiimat aj vo svetle posledného kritéria ci-
tovaného vyssie (v odseku 50). Relativny nedostatok zavaznosti trestu, kto-
ry prichddza do avahy (pozri odsek 18), nemoze zbavit delikt jeho vrodené-
ho trestného charakteru.

55. Vlada dalej vysla s tvahou, Ze stazovatel nemal postavenie osoby
»obvinenej z trestného ¢inu®, pretoze zdkon 1968/1975 sa netyka ziadneho
»Beschuldigung® (,,obvinenie“) a nepouziva terminy ,, Angeschuldigter (,,obvi-
nend osoba“) alebo ,,Angeklagter (,,obzalovany*). V tomto bode by Sud jed-
noducho odkézal spit na jeho dobre ustilenti rozhodovaciu prax, konsta-
tujic, Ze ,obvinenie“ moze byt na tcely ¢clanku 6 vo vSeobecnosti definova-
né ako ,oficidlne oznidmenie poskytnuté jednotlivcovi prislusnym orga-
nom, ktorym sa tvrdi, Ze jednotlivec spachal trestny ¢in“, hoci ,,to mdze
mat v niektorych pripadoch podobu inych opatreni, ktoré st nositelmi ta-
kéhoto tvrdenia a ktoré rovnako podstatne ovplyviiuja situdciu podozrivé-
ho* (pozri, ako posledne uvedené rozhodnutie, rozsudok vo veci Foti a ini
z 10. decembra 1982, Séria A, & 56, str. 18, ods. 52 a rozsudok vo veci Co-
rigliano z toho istého dna, Séria A, ¢. 57, str. 13, ods. 34). V tomto pripade
bol stazovatel ,obvineny“ prinajmensom od zaciatku aprila 1978, ked mu
bolo oznamené rozhodnutie spravnych organov v Heilbronne (pozri odsek
11).

56. Clanok 6 ods. 3 pism. e) bol preto v tomto pripade aplikovatelny.
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ciple of the system adopted in the matter by the German legislature is be-
ing put in question. Having regard to the large number of minor offences,
notably in the sphere of road traffic, a Contracting State may have good
cause for relieving its courts of the task of their prosecution and punis-
hment. Conferring the prosecution and punishment of minor offences on
administrative authorities is not inconsistent with the Convention provi-
ded that the person concerned is enabled to take any decision thus made
against him before a tribunal that does offer the guarantees of Article 6
(see, mutatis mutandis, the above-mentioned Deweer judgment, Series A no.
35, p. 25, § 49, and the Le Compte, Van Leuven and De Meyere judgment
of 23 June 1981, Series A no. 43, p. 23, first sub-paragraph).

II. COMPLIANCE WITH ARTICLE 6 § 3 (e)

57. Invoking the above-cited Luedicke, Belkacem and Kog¢ judgment of
28 November 1978 (see paragraphs 15 and 35 above), the applicant sub-
mitted that the decision whereby the Heilbronn District Court had made
him bear the costs incurred in having recourse to the services of an inter-
preter at the hearing on 3 August 1978 was in breach of Article 6 § 3 (e).

The Commission’s opinion was to the same effect. The Government,
for their part, maintained that there had been no violation, but concentra-
ted their arguments on the issue of the applicability of Article 6 § 3 (e),
without discussing the manner in which the Court had construed this text
in 1978.

58. On the basis of the above-cited judgment, the Court finds that the
impugned decision of the Heilbronn District Court violated the Conven-
tion: ,the right protected by Article 6 § 3 (e) entails, for anyone who cannot
speak or understand the language used in court, the right to receive the
free assistance of an interpreter, without subsequently having claimed back
from him the payment of the costs thereby incurred (Series A no. 29, p.
19, § 46).

FOR THESE REASONS, THE COURT

1. Holds, by thirteen votes to five, that Article 6 § 3 (e) of the Convention
was applicable in the instant case;

2. Holds, by twelve votes to six, that there has been breach of the said Artic-
le (art. 6-3-e);
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Sad by rad objasnil, Ze z toho vébec nevyplyva, Ze sim princip systému pri-
jatého v tejto zalezitosti nemeckou legislativou je spochybneny. Majic na
zreteli velké mnozstvo drobnych deliktov najmi v oblasti cestnej dopravy,
zmluvny $tit mdze mat dobry dévod odlahdit svoje stidy od tlohy stihat a
trestat takéto drobné delikty. Odovzdanie stihania a trestania drobnych de-
liktov spravnym organom nie je nezlucitelné s Dohovorom za predpokla-
du, Zze dotknuta osoba moze akékolvek rozhodnutie takto prijaté proti nej
predlozit tribunalu, ktory poskytuje garancie ¢lanku 6 (pozri mutatis mu-
tandis uvedeny rozsudok vo veci Deweer , Séria A, ¢. 35, str. 35, ods. 49 a
rozsudok vo veci Le Compte, Van Leuven a De Meyere z 23. jina 1981, Sé-
ria A, ¢. 43, str. 23, prvy medziodsek).

II. SULAD S CLANKOM 6 ODS. 3 PISM. e)

57. Dovolavajtc sa citovaného rozsudku vo veci Luedicke, Belkacem a
Kog z 28. novembra 1978 (pozri odseky 15 a 35) stazovatel tvrdil, Ze roz-
hodnutie Obvodného stidu v Heilbronne, ktoré ho zaviazalo hradif nakla-
dy vzniknuté pri vyuziti sluzieb tlmoé¢nika na pojednavani 3. augusta 1978,
bolo v rozpore s clankom 6 ods. 3 pism. e).

Nazor Komisie bol taky isty. Pokial islo o vladu, tvrdila, Ze nedoslo
k poruseniu, ale sustredila svoje argumenty na otdzku aplikovatelnosti
¢lanku 6 ods. 3 pism. e) bez toho, aby spochybriovala spdsob, akym Sad
sformuloval tento text v roku 1978.

58. Na zédklade citovaného rozsudku je Stid toho nazoru, Zze napadnuté
rozhodnutie Obvodného siidu v Heilbronne porusilo Dohovor: ,pravo
chrdnené ¢lankom 6 ods. 3 pism. e) ddva kazdému, kto nemdze hovorit ale-
bo kto nerozumie jazyku pouzitému na sdde, pravo na bezplatnt pomoc
tlmo¢nika bez toho, aby sa potom od neho ziadalo spit zaplatenie nakla-
dov takto vzniknutych“ (Séria A, ¢. 29, str. 19, ods. 46).

Z TYCHTO DOVODOV SUD

1. Rozhodol trindstimi hlasmi proti piatim, Ze ¢ldnok 6 ods. 3 pism. e) Do-
hovoru bol v tomto pripade aplikovatelny;

2. Rozhodol dvanastimi hlasmi proti Siestim, Ze doslo k poruseniu uvedené-
ho ¢lanku;



