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CHARAKTERISTIKA STAZNOSTI

Casopis Franz Weber venoval ¢ast svojho devitnasteho &isla vplyvom
pouzivania mikrovinnych rar na zdravie ¢loveka. Uverejnil vedeckti pricu
Vyskumného pracovnika pana Hertela, ktory vedecky skiimal vplyv konzu-
movania potravy pripravenej v mikrovinnych rarach na Iudi. Pan Hertel vy-
slovil tvrdenie, Ze potrava pripravena v mikrovlnnych rarach j je nebezpecna
pre zdravie a vedie v krvi tych, ktori ju konzumuji, k zmenam, indikujad-
cim patologické poruchy a davajicim obraz, ktory mozno vidiet na zaciat-
ku rakovinového procesu. Mikrovlnné rary by mali byt preto zakazané.
Text vedeckej prace bol v ¢asopise uverejneny s ilustrdciami zubatej s ko-
sou.

Svajéiarska asocidcia vyrobcov a distributérov domacich elektrickych
spotrebi¢ov poziadala sad, aby ulozil panovi Hertelovi zdkaz tvrdit, Ze po-
trava pripravend v mikrovlnnych rtrach je nebezpecenstvom pre zdravie a
ze, vedie v krvi tych, ktori ju konzumuji, k zmendm indikujicim patolo-
gicky neporiadok a prezentujicim model, ktory sme mohli vidiet ako za-
¢iatok rakovinového procesu, a pouzivat v uverejneniach a verejnych preja-
voch o mikrovlnnych rarach zobrazenie smrti zndzorfiujace ¢i uz zahalend
smrtku, ktord nesie kosu, alebo iny podobny symbol.

Svoju zalobu oddvodnila Svajéiarska asocidcia vyrobcov a distributérov
domacich elektrickych spotrebicov tym, Ze uverejnenie vedeckej prace malo
nepriaznivy vplyv na predaj mikrovlnnych rir vo évajéiarsku aze publiko-
vanim vedeckej prace sa pin Hertel dopustil trestného ¢inu nekalej stitaze.
Sad zalobe Svajéiarskej asociacie vyrobcov a distributérov domaécich elek-
trickych spotrebic¢ov vyhovel a vydal v tomto zmysle siidne rozhodnutie,
ktoré potvrdil aj Federalny sud.
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gvajéiarske stidy odovodnili svoje rozhodnutia takto:

Zakon o nekalej stifazi ma $iroky rozsah pdsobnosti. Jeho klacovym ry-
som je funkény pristup a skutocnost, Ze sa nevyzaduje stitazivy vztah me-
dzi pachatelom trestného ¢inu nekalej stifaze a stitazitelmi. Zakon o neka-
lej sttazi hovori, Ze osoba kond nekalo, najmi ak o¢ierniuje inych, alebo ak
ocierniuje tovar, pracu, sluzby, ceny alebo obchod inych tym, ze robi zava-
dzajice alebo zbyto¢ne poskodzujiice vyhlasenia. Nekala sttaz vopred ne-
vyhnutne nepredpoklada ani zly imysel, ani omyl, ale len objektivne poru-
Senie estnosti. Tento zdkon sa vztahuje aj na kazdého, kto chce svojou me-
dialnou pricou sposobit $kandal alebo senziciu. Sloboda tlace nezbavuje
kritikov povinnosti vyhoviet profesiondlnym etickym podmienkam - prave
naopak, povazuje taktto povinnost za samozrejma. Tvrdenia pana Hertela
majd svojim obsahom a vyjadrenim vzhladom najmi na ditatelskd obec
daného casopisu jasny umysel ovplyvnit trh, pretoze, aspon objektivne, boli
nepochybne cielené na odstrasenie zdkaznikov od kupovania a pouzivania
mikrovlnnych rdr. Tymto mali sklony zasiahnut do sdtaze. Prostrednic-
tvom svojich tvrdeni, ktoré boli v ¢asopise uverejnené, a pouzitim znazor-
nenia zubatej s kosou, prekrocil pan Hertel, prijatelné hranice a konal tak
,bezddévodne skodlivo“ v zmysle zdkona o nekalej sttazi. Kombinovanim
novindrskeho $tylu spravy s vedeckym vykladom tiez uviedol do omylu ur-
Cend Citatel'skti obec. Obzvldst zobrazenie zubatej s kosou a tvrdenia ako
ymikrovlné rary st skodhvejsw ako plynove komory v Dachau®, .. - vystavu-
jete sa tak pomalej smrti, alebo ,,... je isté, Ze zomriete na rakovmu
urobili neprijatelnymi hru o) strachom ZO smrti.

Pan Hertel podal staznost dia 13. septembra 1994 Komisii pre Tudské
prava v Strasburgu a namietal porusenie ¢linkov 6, 8 a 10 Dohovoru
o ochrane Tudskych prav a zakladnych slobod.

Komisia vyhlasila staznost za prijatelnt 27. novembra 1996. Vo svojej
sprave z 9. aprila 1997 vyjadrila ndzor, Ze doslo k poruseniu ¢lanku 10 (de-
siatimi hlasmi k piatim) a Ze nevznikla osobitnd otdzka podla ¢lanku 6
ods. 1 alebo ¢lanku 8 Dohovoru (jednohlasne).
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NAJVYZNAMNEJSIE PRAVNE VETY

1. Pridavné meno ,nevyhnutny“ v zmysle clanku 10 ods. 2 zahrna existen-

ciu ,naliehavej spolocenskej potreby®. Zmluvné $tity maju urcitti vol-
nost v Gvahe, ¢i takd potreba existuje, ale to je v stilade s eurépskym do-
hladom zahfnajicim tak pravne predpisy, ako aj rozhodnutia, v ktorych
sa aplikujd, dokonca aj tie rozhodnutia, ktoré vydal nezavisly sad. Sud
ma preto plnt moc s kone¢nou platnostou rozhodnit, ¢i bola , restrik-
cia“ zluditeIna so slobodou prejavu, ktord je chrdnena ¢lankom 10. (po-
zri odsek 46)

Svajciarske orgdny mali takto moznost volnej ivahy v rozhodovani, ¢i
tu bola ,,nevyhnutnd spolocenska potreba“, aby bolo vydané predmetné
sudne nariadenie proti stazovatelovi.

... Je vak potrebné obmedzit rozsah vol'nej tvahy, ked to, o ¢o ide, nie je
len ,obchodné“ tvrdenie jednotlivca, ale jeho tcast na diskusii ovplyv-
niuje vSeobecny zdujem napriklad na verejnom zdravi; v danom pripade
nemozeme popriet, ze takdto diskusia existovala. Tykala sa vplyvov
mikrovlnnych rar na ludské zdravie. (pozri odsek 47)

Sad poznamenadva, Ze stazovatel neurobil viac ako to, Ze poslal svoju vy-
skumna spravu ¢asopisu Franz Weber. Nemal ni¢ spolocné s pripravou
vydania ¢isla 19 tohto ¢asopisu ani s vyberom jeho ilustracii, o ktorych
sa dozvedel len po ich publikovani. ... Pokial ide o obsah ¢isla 19 tykaju-
ceho sa mikrovlnnych rtr, stazovatel nebol tak ani autorom, ani spolu-
autorom nadpisu na titulnej strane. (pozri odsek 48)
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4. Pan Hertel nehral dlohu vo vybere ilustricii pre ¢islo 19 ¢asopisu Franz

Weber ... tvrdenia, ktoré mu boli nakoniec pristidené, boli vsetky kvalifi-
kované a Ze tu nie je nic na to, aby sme tvrdili, Ze tieto tvrdenia mali ne-
jaky vplyv na zaujmy ¢lenov MHEA. Napriek tomu $vaj¢iarske sudy za-
kazali stazovatelovi tvrdit, Ze potrava pripravend v mikrovlnnych rarach
je nebezpecenstvom pre zdravie a viedla v krvi tych, keori ju konzumuji
k zmendm indikujicim patologické poruchy a davajucim obraz, krory
mozeme vidiet ako zaciatok rakovinového procesu, a pouzivat zobraze-
nie smrti v stvislosti s mikrovlnnymi rdrami.

... Efektom stidneho nariadenia tak bolo scasti cenzorovat pricu stazo-
vatela a podstatne redukovart jeho schopnost sprostredkovat dalej verej-
nosti nazory, ktoré majii svoje miesto vo verejnej diskusii a ktorych exis-
tenciu nemoézu popriet. Nie je podstatné, Ze jeho ndzor je v mensSine,
alebo Ze sa zd4 byt neopodstatnenym, pretoze v oblasti, v ktorej je ne-
pravdepodobnost existencie akejkolvek istoty, by bolo obzvlast nezmy-
selné obmedzit slobodu prejavu len na vSeobecne akceptované myslien-
ky. (pozri odsek 50).



10 HERTEL versus THE SWITZERLAND

EUROPEAN COURT OF HUMAN RIGHTS
25 august 1998

CASE OF HERTEL

JUDGMENT
(abridged)

In the case of Hertel v. Switzerland,

The European Court of Human Rights, sitting, in accordance with
Article 43 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) and the relevant provisions of
Rules of Court B, as a Chamber composed of the following judges:

Mr R. Bernhardt, President,
Mr F. Matscher,

Mr A. Spielmann,

Mr N. Valticos,

Mrs E. Palm,

Mr L. Wildhaber,

Mr K. Jungwiert,

Mr J. Casadevall,

Mr V. Toumanov,

and also of Mr H. Petzold, Registrar, and Mr P.J. Mahoney, Deputy Registrar,

Having deliberated in private on 28 March and 24 June 1998,
Delivers the following judgment, which was adopted on the last-men-
tioned date:
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EUROPSKY SUD PRE DUDSKE PRAVA
25. augusta 1998

PRIPAD HERTEL

ROZSUDOK

(kratené)

V pripade Hertel proti Svajéiarsku

Eurépsky std pre [udské prava, zasadajac v silade s ¢lankom 43 Dohovoru
o ochrane [udskych prav a zdkladnych slobod (dalej len ,,Dohovor) a pri-
slusnymi ustanoveniami Rokovacieho poriadku Stidu B, v komore zlozenej
z tychto sudcov:

R. Bernhardt, prezident,
F. Matscher,

A. Spielmann,

N. Valticos,

E. Palm,

L. Wildhaber,

K. Jungwiert,

J. Casadevall,

V. Toumanov,

ako aj H. PETZOLD, registrdtor, a P. J. MAHONEY, zdstupca registrdtora,

po prerokovani na neverejnom zasadnuti 28. marca 1998 a 24. jina
1998
vynasa tento rozsudok, ktory bol prijaty v poslednom z uvedenych dni:



12 HERTEL versus THE SWITZERLAND

PROCEDURE

AS TO THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

7. Mr Hertel has a degree in technical sciences from the Ziirich Federal
Institute of Technology and is the author of a thesis submitted to the
Zirich Institute of Veterinary Sciences. He is now retired and lives at
Wattenwil (Canton of Berne), where he conducts private research in his
own laboratory.

A. The research paper
published by the applicant and Professor Blanc
and issue no. 19 of the Journal Franz Weber

1. The research paper
published by the applicant and Professor Blanc

8. In collaboration with Mr Blanc, a professor at the University of
Lausanne and a technical adviser at the Lausanne Federal Institute of Tech-
nology, Mr Hertel carried out a study of the effects on human beings of the
consumption of food prepared in microwave ovens. Over a period of two
months, the blood of eight volunteers who followed a macrobiotic diet was
analysed before and after consuming eight types of food (some were
cooked or defrosted in a microwave oven and the others were raw or
cooked by conventional means). A research paper was written. It was dated
June 1991 and entitled Vergleichende Untersuchungen iiber die Beeinflussung des
Menschen durch konventionnell und im Mikrowellenofen aufbereitete Nabrung
(“Comparative study of the effects on human beings of food prepared by
conventional means and in microwave ovens”), and it concluded as follows
(translation of an extract from the summary in French that was appended
to it):

«
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KONANIE!

FAKTY

I. OKOLNOSTI PRIPADU

7. Pan Hertel ma vedeckd hodnost z oblasti technickych vied z Federal-
neho technického instititu v Ziirichu a je autorom dizertacnej prace, ktora
bola odovzdana Institdtu veterinarnych vied v Ziirichu. Teraz je v d6chod-
ku a zije vo Wattenwile (v kanténe Bern), kde robi sikromny vyskum vo
svojom vlastnom laboratériu.

A. Vyskumna praca
uverejnend stazovatelom a profesorom Blancom
a ¢islo 19 casopisu Franz Weber

1. Vyskumna praca
uverejnend stazovatelom a profesorom Blancom

8. V spoluprici s panom Blancom, profesorom univerzity v Lausanne a
technickym poradcom Federilneho technického institiitu v Lausanne,
uskutoc¢nil pan Hertel vedecké skiimanie vplyvu konzumaicie potravy pri-
pravenej v mikrovlnnej rdre na ludi. Po¢as dvoch mesiacov sa analyzovala
krv 6smich dobrovolnikov, ktori drzali makrobiotickt diétu, a to pred
konzumovanim a po konzumovani 6smich druhov potravy (niektora bola
varend alebo rozmrazend v mikrovlnnej rire a dalsia bola surova alebo va-
rend tradicnym spdsobom). Bola napisand vedeckd praca. Bola datovana
yjun 1991“ a mala nazov Porovndvacia stidia vplyvu potravy pripravenej tradic-
nym sposobom a pripravenej v mikrovinnej rirve na cloveka a jej zaver bol nasle-
dovny (preklad casti resumé, napisaného vo francazstine, krory bol k nej
prilozeny):

Syeee

1V tejto casti Burdpsky sud pre Tudské prava uvadza proceduralny postup pri prejednivani
tohto pripadu. Pozn. autora.
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.. a significant relation was established between the absorption of microwave
energy by the food and its transfer to the volunteers’ blood. Thus this energy could be
inductively transmitted to human beings by means of the food, a phenomenon gover-
ned by the laws of physics and confirmed in the literature [references to: Alfred
Pitz, Zellphysiologie des Krebses, Akademie fiir Naturbeilkunde, Munich, 1975;
Giinter Helmdach, Die heutige Technik zerstort sich selbst, Forschungsstelle fiir
Dendrookologie, Auf der Brede 49, D-5608 Radevormwald, 1989].

The measurable effects on human beings of food treated with microwaves, as
opposed to food not so treated, include changes in the blood which appear to indicate
the initial stage of a pathological process such as occurs at the start of a cancerous
condition.”

2. Issue no. 19 of the Journal Franz Weber

9. The quarterly Journal Franz Weber devoted part of its nineteenth issue
(January/February/March 1992) to the effects on human health of using
microwave ovens.

10. On the cover there is a picture of the Reaper holding out one hand
towards a microwave oven, together with the following title: “The danger of
microwaves: scientific proof”.

11. In an editorial on page 2 Mr Franz Weber writes:

“... To say that our journal is fearless is almost to state the obvious. The Journal
Franz Weber was the first newspaper in the world to pinpoint the dangers of micro-
wave ovens and bas kept up its accusations despite massive attacks by the promoters.
Today science proves us right (see pages 3-10). Microwave ovens should be banned.
We would not be surprised if the researchers who have bad the courage to defend the
findings of their vesearch were attacked in their turn, seeing that millions or even
thousands of millions are at stake. But truth is in the end more durable than a deal
involving thousands of millions at the expense of our bealth. We shall continue to
fight for the truth in this case too...”

On the same page the following can be found under the heading
Imprint: .. Editorial staff: ... H.U. Hertel, René d’Ombresson...”

12. On pages 3-10 there is an article by René d’Ombresson entitled
“Microwave ovens: a bealth hazard. Irrefutable scientific evidence” and the intro-
ductory paragraphs are worded as follows:

“A scientific study demonstrates the health hazards of food prepared by microwa-
ve radiation and proves the Journal Franz Weber right.

Off to the scrap heap and the rubbish dumps with microwave ovens! The treat-
ment to which they subject food is so pernicious that it causes a change in the blood of
whoever eats it and this leads to anaemia and a precancerous condition. These are
the findings of a rigorous study carried out by a professor of the EPLF [Lausanne
Federal Institute of Technology| and an independent researcher, who were determi-
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... bola zistend signifikantnd zavislost medzi zachytdvanim mikrovinnej energie
potravou a jej prenosom do krvi dobrovolnikov. Takto sa mobla tdto energia induk-
tivne preniest do ludi konzumovanim potravy; je to jav, ktory sa riadi fyzikalnymi
zdkonmi a bol potvrdeny v literatiive: Alfred Pitz, Fyziologia buniek rakoviny,
Akadémia pre nduku o prirodnom lieceni, Mnichov 1995; Giinter Hel-
mdach, Dnesnd technika sa nici sama, Vyskumné pracovisko pre dendroekolo-
giu, Auf der Berde 49, D-5608 Radevormwald 1989).

Meratelné vplyvy potravy pripravenej mikrovinami na cloveka v protiklade
s potravou nepripravenou takym sposobom zabiriaji zmeny v krvi, ktoré pravdepo-
dobne naznacujii zaciatocny stuperi takébo patologického procesu, ktory sa objavuje
na zaciatku rakovinovébo ochorenia.

2. Cislo 19 asopisu Franz Weber

9. Kvartalny casopis Franz Weber venoval ¢ast svojho devitnisteho ¢isla
(januar/februar/marec 1992) vplyvom pouzivania mikrovinnych rar na
zdravie ¢loveka.

10. Na obdlke je obrazok smrtky, ktord vystiera ruku na mikrovlnnt ra-
ru, spolu s nadpisom Nebezpecenstvo mikrovin: vedecky dokaz.

11. V Gvodniku na strane 2 pan Franz Weber piSe:

. Povedat, Ze nds Casopis nemd strach, je akoby takmer potvrdit samozrejmé.
Casopis Franz Weber bol prvou periodickou tlacou na svete, ktord presne zistila
nebezpecenstvo mikrovinnych rir a ktord celila obvineniam napriek silnym dtokom
zo strany zdstancov. Dnes ndm ddva veda za pravdu (pozri strany 3 az 10). Mikro-
vinné riry by mali byt zakdzané. Nemali by sme byt prekvapeni, ak boli vy-
skumnici, ktor{ mali odvabu obhajovat’ vysledky svojich vyskumov, tiez napddans,
vidiac, Ze v bre si miliony alebo dokonca tisice milionov. Ale pravda je nakoniec std-
lejsia ako obchod vyndsajiici tisice milionov na tikor ndsho zdravia. Budeme pokra-
Covat v boji za pravdu najmd v tomto pripade...

Na tej istej strane moZeme ndjst v tirdzi: ... Vydavatelsky tim: ... H. U. Her-
tel, René d’Ombresson...“

12. Na strandch 3 az 10 je ¢linok Reného d’Ombressona s nizvom Mik-
rovinné riry: hazard so zdravim. Nevyvrdtitelny vedecky dokaz a ivodné odseky
st formulované takto:

yVedeckd stidia ukazuje zdravotné rizikd potravy, ktord sa pripravuje mikro-
vinnym Ziarenim, a dokazuje, Ze casopis Franz Weber md pravdu.

Na smetisko a na skladku odpadov s mikrovinnymi rirami! Spésob, akym spra-
civaji potravu, je taky zhubny, Ze zapricinuje zmenu v krvi kaZdého, kto ju kon-
zumuje, a td sposobuje chudokrvnost' a prekancerozu. To si zdvery vyplyvajice
z podrobného stidia, ktoré urobil profesor Federdlnebo technického institiitu v Lau-
sanne a nezdvisly vyskumnik, ktori mali za dlobu zodpovedat raz a navzdy rozho-
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ned to answer once and for all the crucial question: are microwave ovens harmful or
not? Here is a simplified summary of the study, followed by the study itself for those
who are not put off by figures and scientific demonstrations. We were anxious to
publish both these, albeit at the risk of repetition, so that the findings should be avai-
lable to the widest possible public.”

The article continues (pages 4-5):

“Simplified summary of the research

... warnings are being given by more and more people: microwave ovens are not
harmless.

Legitimate anxieties

Only recently, the European Commission made public a brief report containing
the anxieties of certain researchers, confirming the main points of the findings made
by Dr Hans Ulrich Hertel, an independent researcher, findings which we published
in detail in our April 1989 issue. The claim that microwave ovens were harmful
came as a bombshell to technologists and industrialists and provoked wide discussion,
which we reported on in the July 1990 issue of the Journal Franz Weber.

Giving a scientific reply

The claim was taken seriously, however, by a number of scientists, including
Mr H. Blanc, Professor of Biochemical Engineering at the Lausanne Federal Institu-
te of Technology, who undertook some research in collaboration with Hans Ulrich
Hertel. It is the damning findings of that work that we are summarising bere, in its
broad outlines, and are publishing for the first time.

Sealing is sufficient...

... [The] effects [of artificial microwaves] have been known since the last world
war thanks to one of their applications, radar. ...

And food?

On the other band, bardly any questions were asked about the quality of food
irradiated in this way. It was accepted that such food was neither better nor worse
than food cooked by conventional means. But, to our knowledge, no research attem-
pred to answer the question ‘harmful/not harmful?’

Harmfulness demonstrated

Today the answer is unequivocal: the use of microwaves for preparing food is
harmful. The microwaves impair the organic substances and cause alarming changes
in the blood of those who consume them, notably anaemia and precancerous condi-
tions. Those are the findings of the study carried out by Prof. Bernard H. Blanc and
Dr Hans U. Hertel.
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dujiicu otdzku: s mikrovinné riry skodlivé alebo nie? Tu je zjednodusené zhrnutie
Stidie, za ktorou nasleduje samotnd stiidia pre tych, ktori nechcii byt zataZovani ¢is-
lami a vedeckym dokazovanim. Boli sme radi, Ze sme mobli uverejnit’ obidva tieto
materidly, napriek riziku, Ze sa budeme opakovat, aby mobli byt zistené skutocnos-

ti k dispozicii co moZno najsirsej verejnosti.

Clanok pokracuje (strany 4 a S5):
»Zjednodusené zhrnutie vyskumu
.. varuje nds stdle viac a viac ludi: mikrovinné riry nie si neskodné.

Oprdvnené znepokojenie

Len neddvno zverejnila Europska komisia strucnii sprdvu, ktord obsabuje zne-
pokojenie nad vysledkami niektorych vyskumov potvrdzujicich hlavné body ndle-
zov, ktoré zistil dr. Hans Ulrich Hertel, nezavisly vyskumnik, a ktoré sme podrobne
uverejnili v nasom aprilovom Cisle roku 1989. Tvrdenie, Ze mikrovinné riry si
skodlivé, sa dostalo k technologom a priemyselnikom ako bomba a vyvolalo sirokd
diskusiu, o ktorej sme informovali v jilovom Cisle Casopisu Franz Weber roku 1990.

Ddvajiic vedeckit odpoved

Zial, toto tvrdenie vsak zobralo vdzne aj vela vedcov vrdtane pdna H. Blanca,
profesora biochemického inZinierstva vo Federdlnom technickom institite v Lausan-
ne, ktory podnikol niekolko vyskumov v spoluprdci s Hansom Ulrichom Hertelom.
Je to sokujiici zdver prdce, Rtorii tu zhiniame v jej hrubych crtdch a ktovi uverejniu-
jeme po prvykrdt.

Nepriepustnost’ je postacujiica... ticinky umeljch mikrovin si zndme od konca
poslednej svetovej vojny vdaka ich pouzitin v radaroch.

A potrava ?

Na drubej strane sa nikto neznepokojoval kvoli kvalite potravy oZiarenej ta-
kymto sposobom. Akceptovalo sa, Ze takdto potrava nie je ani lepsia, ani horsia ako
td, ktord sa vari tradicnymi sposobmi. Ale, pokial vieme, Ziadny vyskum sa nepoki-
sal odpovedat na otdzku »skodlivd/neskodlivd?«

Dokdzand skodlivost

Dnes je odpoved jasnd: pouZivanie mikrovin na pripravu potravy je skodlivé.
Mikrovlny nardisaji organické ldtky a zapricinuji alarmujiice zmeny v krvi tych,
ktori ich konzumuji, najma chudokrvnost a pociatocné stadid rakoviny. Také si
zdvery stidie prof. Bernarda H. Blanca a dr. Hansa U. Hertela.
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Clinical research

Eight food variants

Incriminating results

Food treated by microwaves caused significant changes in the volunteers’ blood
(a drop in baemoglobin levels, an increase in the baematocrit, in leucocytes and in
the levels of cholesterol particularly of the HDL and LDL forms). As regards lympho-
cytes, the drop was more rapid and more marked where the food was a vegetable
prepared with microwaves than it was with other variants.

Such changes in the blood count appear to indicate the initial stage of a pathologi-
cal process such as occurs in a precancerous phase. As the experiment covered only
two months, it is reasonable to wonder about the longer-term effects, a fortiori if the
effects of the radiation persist.

Long-term effects

Does food irradiated by microwaves absorb the radiation and transfer it to the
organism it is supposed to feed? To answer this crucial question, the researchers
applied a known bacterial bioluminescence method which allows the degree of stimu-
lation or inhibition of bacteria in the blood to be measured. The results clearly show
that irradiated food irradiates in its turn and that this prolonged effect on the blood
must be taken seriously since the phenomenon is one of direct irradiation, whose
consequences are only too well known.

Measuring the hidden dangers

Burying one’s bead in the sand

The scientific literature on the damage caused to living orgamisms by direct
microwave vadiation is particularly voluminous. It is so revealing that it is surprising
that the use of microwaves has not long since been replaced by another technique that
is less dangerous and better suited to nature. The pernicious effects of microwaves
range from the destruction of cell membranes and cell respiration and cell-division
disorders to haemolysis (destruction of red blood cells), leukaemia and the blockage
of natural cycles.

Living beings in danger!

Not a single atom, molecule or cell can, while remaining whole, resist destructive
forces of such power, even if that power is no greater than 1 milliwatt. When one
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Klinicky vyskum

Osem drubov potravy

Vysledky, ktoré obvinuji

Potrava spmcommf mikrovinami vyvolala vyznamné zmeny v krvi dobrovolni-
kov (pokles v sirovni hemoglobinu, ndrast hematokritu, bielych krviniek a hladiny
cholesterolu, najma foriem HDL a LDL). Co sa tyjka lymfocytov, pokles bol rychlejsi
a badatelnejsi; ak bola potravou zelenina pripravend mikrovinami v porovnani
s ostatnymi variantmi.

Také zmeny v krvnom obraze pravdepodobne naznacuji pociatocné stadium
patologického procesu tak, ako sa vyskytuje vo faze prekancerozy. KedZe pokus sa
uskutocrioval len dva mesiace, dd sa pochybovat’ o dlhodobejsich ticinkoch, a najmd
ak dicinky Ziarenia pretrvdvaji.

Dlhodobé dicinky

Absorbuje potrava oZiarend mikrovinami Ziarenie a prendsa ho do organizmu,
ktory md vyZivovat? Aby vyskumnici zodpovedali tiito zdkladnii otdzku, uplatnili
zndmu metodu bakteridlnej bioluminiscencie, ktord umoznuje meranie stupria sti-
muldcie alebo inhibicie baktérii v krvi. Vysledky j jasne ukotzwju Ze oZiarend potrava
nadalej Ziari. Tento predizeny ticinok na krv musime brat vdzne, pretoze ide o jav
priameho Ziarenia, ktorého ndsledky si az prilis dobre zndme.

Meranie skrytého nebezpecenstva

Strcit blavu do piesku

Vedeckd literatiira o skoddch sposobenych na Zivych organizmocb priamym mik-
rovinnym Ziarenim je mimoriadne obsiabla. Je to také zjavné, Ze aZ prekmpu]e Ze
sa pouzivanie mikrovin uz davno nenabradilo inou technikou, ktord j je menej nebez-
pecnd a privodzenejsia. Zhubné dicinky mikrovin sa menia od znicenia membrdn
buniek a ich dychania a pordich delenia buniek az po hemolyzu (vozpad cervemych
krviniek), leukémin a blokovanie prirodzenych cyklov.

Zijiice bytosti v nebezpecenstve!

Ani jediny atom, molekula alebo bunka, ak maji zostat’ celé, sa nemoézu ubrd-
nit pred nicivym vplyvom takych sil, aj ked vykon nie je vicsi ako jeden miliwatt.
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considers that four-fifths of the weight of plants, animals and human beings is acco-
unted for by water, the biological dangers represented by such microwaves can easily
be imagined.

A prey to viruses

In addition to the thermic effects of microwaves, there is an athermic effect, altho-
ugh official science pays little attention to it, no doubt because it is not measurable.
But under the influence of these two factors molecules are shattered, their structures
deformed and their natural functions perverted. ... A cell weakened in this way
rapidly becomes an easy prey for viruses and fungi.

Like a cancer cell

If the stress is maintained under the influence of the microwaves, the repair
mechanism breaks down and the cell, for want of energy, switches to anaerobic respi-
ration (without oxygen). In place of H,0 and CO, (aerobic respiration) there appe-
ars, inter alia, the cell poison H,0, and CO, as can be observed in a cancer cell.As
can be seen, Prof. Blanc and Dr Hertel’s findings are sufficiently alarming for the
use of microwave ovens to be rapidly banned, their manufacture and sale to cease
and all ovens currently in service to be scrapped. Public bealth is at stake.”

13. Pages 5-10 contain the following account of the study in question:
“The complete research paper

Comparative study of the effects on buman beings of food prepared by conventio-
nal means and food prepared with microwaves

Bernard H. Blanc ... Hans U. Hertel...

1. Introduction

Tolerance thresholds

... The barmfulness of microwaves, and above all their thermic effect on biological
systems, was discovered very early on (1944). Tolerance thresholds were accordingly
established, for microwave ovens as for other applications, in order to avoid the unde-
sirable effects of any leaking radiation.

Harmful or not harmful?

The quality of food prepared with microwaves has not been officially questioned.
It is simply accepted that food prepared in this way is neither better nor worse than
food cooked by conventional means. So far as is known, there has not yet been any
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Ked' zvdZime, Ze styri pdtiny hmotnosti rastlin, zvierat a ludskych bytost{ pozostava
z vody, biologické nebezpecenstvo, ktoré predstavuje takd mikrovina, si moéZeme
labko predstavit.

Korist pre virusy

Okrem tepelnych dicinkov mikrovin je tu atermicky dicinok, aj ked oficidlna ve-
da tomu nevenuje vacsiu pozornost nepochybne preto, Ze nie je meratelny. Ale pod
vplyvom tychto dvoch faktorov sa molekuly otriasajd, ich struktira sa deformuje a
ich prirodzené funkcie sa stivaji neprirodzenymi. Takto oslabend bunka sa rychlo
stane obetou virusov a plesni.

Ako rakovinovd bunka

Ak sa stres udrZiava vplyvom mikrovin, ozdravny mechanizmus zlyhd a bunka
pre nedostatok energie prejde na anaerobne dychanie (bez kyslika). Namiesto H,0
a CO, (aerobne dychanie) sa tu objavia okrem inych bunkové jedy H,0, a CO, ako
to mozno pozorovat' v rakovinovej bunke. Ako mézeme vidiet, ndlezy prof. Blanca
a dr. Hertela si dostatocne alarmujiice pre pouZivanie mikrovinwych rir tak, aby
sa rychlo zakdzala ich vyroba a zastavil ich predaj a aby boli vsetky riry, ktoré sa
v sicasnosti pouzivaji, vyhodené na smetisko. V bre je zdravie verejnosti.

13. Strany S az 10 obsahujt nasledovnt tivahu o $tadii v otazkach:
»Celd vyskumnd prdca

Porovndvacia stidia vicinkov potravy pripravenej tradicnymi sposobmi a potravy
pripravenej mikrovinami na ludské bytosti

Bernard H. Blanc... Hans U. Hertel...

1. Uvod

Prab tolerancie

Skodlivost mikrovin, predovsetkym ich tepelny sicinok na biologické systénry, bo-
la objavend velmi skoro (1944). Podla toho boli stanovené pripustné prahové hodno-
ty pre mikrovinné riry, ako i pre iné pouZitia tak, aby sa vylicili neziaduce sicinky
akéhokolvek unikajiicebo Ziarenia.

Skodlivd alebo neskodlivi?

Kuvalita potravy pripravenej mikrovinami sa oficidlne neskimala. Jednoducho sa
akceptuje, Ze potrava pripravend tymto sposobom nie je ani lepsia, ani horsia ako
potrava varend tradicwymi sposobmi. Ako je zndme, doposial sa neurobil Ziadny ve-



22 HERTEL versus THE SWITZERLAND

scientific research which bas clarified the possible effects on bealth of food defrosted or
cooked in microwave ovens. Given the widespread use of this method of cooking, is it
not appropriate that the question ‘harmful/not harmful’ should at last be answered
scientifically?

In this study various foodstuffs were accordingly examined firstly in their raw
state and secondly in technologically prepared form, defrosted or cooked by conven-
tional means and with microwaves.

2. Description and mode of action of microwaves on living beings through direct
radiation and through food prepared in microwave ovens

Well-known pernicious effects

The scientific literature on the damage to living organisms by direct microwave
radiation is particularly extensive. It is so revealing that it is surprising that the use of
microwaves has not long since been replaced by another technique better attuned to
nature. The pernicious effects of microwaves range from the destruction of cell
membranes and cell respiration and cell-division disorders to haemolysis, leukaemia
and genetic changes including the blocking of natural cycles.

Infernal radiation

The artificial production of microwaves is based on the principle of alternating
current. Matter (atoms, molecules, cells) which is irradiated by this electromagnetic
radiation thus undergoes, according to the radiation frequency, between one and a
hundred thousand million polarity reversals or oscillations per second. Not a single
atom, molecule or cell of a living organism would be able to resist destructive forces
of such power, even if it was only of the order of one milliwatt.

Mind the water!

Of all the matter and substances in nature which are polar, the hydrogen in
water reacts with the greatest sensitivity. ...

My 80% water, beware!

... the biological effects of artificially created microwaves will be correlated above
all with the generation of heat by friction. And since plants, animals and buman
beings are 80% water, it is not difficult to imagine the biological dangers of such
MICrowaves...

Easy prey for viruses

In addition to the thermic effects of microwaves there is also an athermic effect ...,
of which little official notice has been taken until now. It is not measurable like the
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decky vyskum, ktory by osvetlil mozné iicinky rozmrazovanej potravy alebo potravy
varenej v mikrovinnych rirach na zdravie. Nie je vzhladom na umoZnenie Sirokého
pouZivania tejto metody varenia na mieste, aby otdzka skodlivd/neskodliva bola
zodpovedand konecne vedecky?

V tejto stidii sa preto rozne potravinové ldtky najskor skdmali v ich surovom
stave a potom v technologicky pripravenej forme, rozmrazené alebo uvarené tradic-
nymi sposobmi a mikrovinami.

2. Vlastnosti a sposob reakcie mikrovin na Zivé organizmy prostrednictvom pria-
meho Ziarenia a prostrednictvom potravy pripravenej v mikrovinwych rirach.

Vel'mi dobre zndme zhubné dicinky

Vedeckd literatiira o skoddch sposobenych priamym mikrovinnym Ziarenim na
Zijuicich organizmoch je mimoriadne rozsiabla. Je to také zjavné, az je prekvapuji-
ce, Ze sa pouZitie mikrovin uz ddvno nenabradilo inou technikou lepsie prisposobe-
nou privode. Zhubné iicinky mikrovin sa menia od znicenia membrdan buniek a ich
dychania a porich delenia buniek az po hemolyzu (rozpad cervenych krviniek), leu-
kémiu a blokovanie prirodzeného cyklu.

Diabolské Ziarenie

Umeld vyroba mikrovin je zaloZend na principe striedavého pridu. Ldtka (ato-
my, molekuly, bunky) oZiarend tymto elektromagnetickym Ziarenim je takto podla
frekvencie Ziarenia podrobend otoceniu polarity alebo kmitaniu od jedného do stoti-
sic milionov rdz za sekundu. Ani jediny atom, molekula alebo bunka Zijicebo orga-
nizmu by nebola schopnd odolat’ nicivym vplyvom takej sily, aj ked’ bola len vo vel-
kosti jednébo miliwattu.

Pozor na vodu!

Zo vsetkych veci a ldtok v privode, ktoré si poldrne, reaguje s najvdcsou citlivos-
tou vodik vo vode...

Pani 80 % voda, pozor!

... biologické iicinky umelo vytvorenych mikrovin sii vo vzdjomnom vztabu pre-
dovsetkym s generdciou tepla vznikajiicebo trenim. A pretoZe rastliny, zvieratd a
ludské bytosti pozostavajii z 80 % z vody, nie je tazké predstavit si biologické nebez-
pecenstvo takych mikrovin...

Labkd korist pre virusy

Okrem tepelnych iicinkov mikrovin je tu aj atermicky sicinok, ktorému sa zatial
venovala len mald pozornost. Nie je meratelny ako tepelny dicinok. Ale pod vply-
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thermic effect. But under the influence of these two effects, molecules are shattered,
their structure deformed and their natural functions perverted. Such effects are
probably qualitative. This pernicious effect at the qualitative level and the weakening
of organic systems, such as cell membranes, are used in genetic engineering to gain
access to genes. In this way the genes can be artificially altered by radiation. The cells
are thus broken into and the energy tension between the outside and the inside of the
cell is removed. A cell weakened in this way becomes an easy prey for viruses and

fungi.

Danger! Cell poison

If the stress were to be maintained, inter alia by microwaves, the repair mecha-
nism would break down and the cell, for want of energy, would be obliged to switch
to anaerobic respiration. In place of H,0 and CO, (aerobic respiration) there appe-
ars, among other things, the cell poison H,0, and CO as in a cancer cell. This is why
leaked radiation from microwave ovens is so dangerous. Yet safety standards vary
from country to country. This shows only too well that the problem is far from being
resolved, especially as microwave ovens, as we know very well, are not always reliab-
ly sealed and become less leakproof with use, as experience bas shown.

Danger to the eyes, lungs and endocrine system

The microwaves, which in the light of our scientific knowledge can be identified as
the main cause, together with artificial vadioactivity, of ‘electrosmog’, impair the
functions of all living organisms, functions which depend on natural fields. ... It can
be expected that these effects will be detectable in the blood count.

As powerful as a television transmitter

Basically, microwaves can produce the same changes in form and structure in
food prepared in microwave ovens as they can in living organisms. ...

Microwave transmitters on the loose in the organism

Through this irradiation of food the structure of the molecules is likewise broken
down and deformed and new substances with lasting effects are created about which
science knows very little. Furthermore, this powerful, artificially produced radiation
will be induced in the food, which in its turn, by a well known electromagnetic
process, will become a source and carrier of the radiation. The actual process of
induction in organic matter is not entirely understood.

A phenomenon unknown in nature
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vom tychto dvoch dicinkov sa molekuly otriasajd, ich Struktira sa deformuje a ich
privodzené funkcie sa stavaji neprirodzenymi. Tento zhubny dicinok v kvalitativnej
rovine a oslabovanie organickych systémov, bunkovych membrdn ako takych, sa po-
uZivaji v genetickom inZinierstve na ziskavanie pristupu ku génom. Tymto sposo-
bom sa mézu gény wmelo menit Ziarenim. Bunky sa tak rozbijaji e energetické na-
pdtie medzi vonkajskom a vnitrom bunky je odstranené. Takto oslabend bunka sa
labko stane obetou virusov a plesni.

Nebezpecenstvo! Bunkovy jed

Ak by sa stres udrZiaval okrem iného mikrovinami, reparacny mechanizmus by
zlybal a bunka by pre nedostatok energie musela prejst na anaerobne dychanie. Na-
miesto H,0 a CO, (aerdbne dychanie) sa tu objavia okrem inych bunkové jedy
H,0, a CO ako v rakovinovej bunke. Preto je unikanie Ziarenia z mikrovinmych
riir také nebezpecné. Napriek tomu si bezpecnostné normy v jednotlivych krajindch
odlisné. To len ukazuje, Ze problém nie je vobec vyrieseny, najma ak mikrovinné
riiry, ako vsetci dobre vieme, nie si vZdy spolablivo utesnené a ako ukdzala skiise-
nost, pouzivanim sa nepriepustnost este zhorsuje.

Nebezpecenstvo pre oci, pliica a endokrinny systém

Mikroviny, ktoré mozeme spolu s umelou rddiokativitou vo svetle nasich vedec-
kych znalosti identifikovat’ ako blavni pricinu ,elektrosmogu’, narisaji funkcie Zi-
vych organizmov, funkcie, ktoré zdvisia od prirodzenych podmienok... MoZeme oca-
kdvat, Ze tieto ticinky buddi zistitelné v krvnom obraze.

Také silné ako televizny vysielac

V zdsade moZu mikroviny vyvolat také isté zmeny vo forme a Struktire potravy
pripravenej v mikrovinnych rivach ako v Zivych organizmoch...

Vysielace mikrovin v organizme na slobode.

OZiarenim potravy sa struktira molekil rozbija a deformuje a vytvdraji sa no-
vé ldtky s trvalymi dcinkami, o ktorych vie veda velmi mdlo. Navyse toto silné,
umelo vyvolané Ziarenie bude indukované v potrave, ktord sa zasa dobre zndmym
elektromagnetickym procesom stane zdrojom a nosicom Ziarenia. Skutocny proces
indukcie v organickych ldtkach nie je viplne pochopeny.

Nezndmy fenomén v privode
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A proper clinical study

Whether and to what extent microwaves are harmful or harmless can at present
be determined only by an indirect method — by assessing the effects on living orga-
nisms. The present research, based on a method of that kind, is designed to measure
the effects of different foodstuffs, cooked by conventional means and with microwa-
ves, as interpreted through changes in the parameters of the blood count of volun-
teers.

3. Research plan

4. Analysis and observation of the food variants

S. Discussion of the results

S.1. General findings

All the measures (original values and control values) of erythrocytes, haemoglo-
bin, baematocrits and leucocytes are at the bottom of the normal range of variation.
A haematological interpretation shows up indications of a tendency to anaemia
among the volunteers. That situation becomes more marked during the second
month, when, together with a further deterioration of the blood parameters, an incre-
ased level of cholesterol becomes apparent.

5.2. Table 5 summarises the results (See Table S)

The differences in effects on the human organism of food prepared by conventio-
nal means or with microwaves are negligible for a single serving. Certain tendencies,
however, are visible, in some circumstances significant ones, statistically confirmed
by the Rank method.

Appearance of anaemia

In the vegetables prepared with microwaves (variant 7) the erythrocytes tend to
increase. Among other blood factors, the erythrocytes have the property of being
mobilised (probably from the spleen) and rapidly increasing in number in the blood
under the influence of short-term stress. If the stress continues, the number falls.
Anaemic tendencies thus appear.

Differences in food transit

In unpasteurised milk (variant 1) baemoglobin levels tend to fall, in vegetables
cooked with microwaves (variant 8) they drop significantly. Haemoglobin deficits
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Sprdvna klinickd stidia

Ci a v akom rozsabu si mikroviny skodlivé alebo neskodlivé, moZno v sicasnos-
ti urcit' len nepriamou metddou — odhadom dicinkov na Zijice organizmy. Siicasny
vyskum, zaloZeny na metode tohto drubu, je zamerany na sledovanie ticinkov roz-

nych potravinovych latok varenych tradicnymi spésobmi a mikrovinami, ako to bolo
vysvetlené zmenami v krvnom obraze dobrovolnikov.

3. Pldn vyskumu

4. Analyzy a pozorovanie roznych drubov potravy

S. Diskusia o vysledkoch

S. 1 Vseobecné ndlezy

Vsetky merania (povodné hodnoty a kontrolné hodnoty) erytrocytov, hemoglobi-
nu, hematokritu a leukocytov si na spodnej branici normdlnych hodnét. Hematolo-
gickd interpretdcia odbaluje ndznaky sklonu k anémii medzi dobrovolnikmi. Tento
stav je ovela zretelnejsi pocas drubého mesiaca, ked sa spolu s dalsim zhorsenim pa-
rametrov krvi objavi zvysend hladina cholesterolu.

S. 2 Tabulka 5 zhina vysledky (pozri tabulku S)

Rozdiely v dicinkoch potravy pripravenej tradicnwymi sposobmi alebo mikrovina-
mi na ludsky organizmus si zanedbatelné pri jednej porcii. Avsak urcité vykyvy
v niektorych vyznammnych pomeroch si viditelné, statisticky potvrdené Rankovou
metodou.

Vyskyt anémie

Pri zelenine pripravenej mikrovinami maji erytrocyty sklon sa mnoZit (variant
7). Medzi inymi krvwymi faktormi sa erytrocyty vyznacuji viastnostou mobilizdcie
(pravdepodobne zo sleziny) a ich pocet v krvi pod vplyvom krdtkodobého stresu
rychlo narastd. Ak stres pokracuje, ich pocet klesd. Tak sa objavujii sklony k chudo-
krvnosti.

Rozdiely v prechode potravy

Hladina hemoglobinu md sklon po konzumdcii nepasterizovaného mlieka (va-
riant 1) klesat; podstatne klesd po zelenine varenej mikrovinami (variant 8). Ne-
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are to be regarded as stress indicators. The three foodstuffs in question cause stress in
the buman organism. The digestion of unpasteurised milk is radically different from
that of beated milk. The transit of unpasteurised milk through the stomach, because
of its coagulation and breakdown, is lengthy and is associated with some stress for the
organism. This process, however, is natural, normal and not toxic.

Aggressiveness of milk heated with microwaves

The transit of heat-treated milk through the stomach and intestines is generally
more rapid than that of unpasteurised milk. The proteins are transformed to such an
extent that they coagulate into magma more quickly. But in this accelerated transit
they are not fully broken down. The beated milk thus bas a less stressful effect on the
organism but its nutritional value is also less. Milk heated with microwaves, on the
other band, unlike conventionally heated milk, clearly creates a situation of stress
which is in no way comparable to that caused by unpasteurised milk.

Rheumatism, fever and pituitary insufficiency

Haemoglobin concentration and corpuscular content react like haemoglobin.
There is a significant drop in the levels above all in foodstuffs prepared with micro-
waves (variants 4, 7 and 8). These losses also indicate anaemia. In the reference lite-
rature they are associated with microcytosis (haemoglobin content), poisoning
(chemical, radiation) and their consequences: rhewmatism, fever, pituitary insuffi-
ciency, etc. The haematocrit increases partly significantly in vegetables prepared with
microwaves (variants 7 and 8). While the low haematocrit values may indicate
anaemia — as a vesult of repeated pernicious influences — increasing values are
more a sign of acute poisoning.

Beware, leucocytes on the increase!

The increase in leucocytes, which exceed the normal daily variations — after
consuming food, for example — is taken very seriously by haematologists. Leucocytes
are particularly sensitive to external challenges. They are often a sign of pathogenic
action on the organic system by poisoning and non-infectious damage to the (cell)
tissues. The increase in leucocytes in food prepared with microwaves (variants 4, 7
and 8) is greater than with the other variants. The consequences of such a challenge
cam easily be imagined.

Decreasing lymphocytes

Lymphocytes in principle react to external challenges (poisons, for example) in
the opposite way to leucocytes. They tend to decrease. They react similarly to
haemoglobin. The effect of a challenge is above all observable in unpasteurised milk
(variant 1) and in vegetables prepared with microwaves (variants 7 and 8). In these
cases — initially in every instance — the lymphocytes decrease more significantly
than with the other variants.
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dostatok hemoglobinu sa povazuje za priznak stresu. Tri druby potravin, o ktorych
hovorime, sposobuji stres v ludskom organizme. Trdvenie nepasterizovaného mlieka
je dplne odlisné od travenia vareného mlieka. Prechod nepasterizovaného mlieka cez
Zalidok je vzhladom na jeho zrdZanie a degraddciu zdlhavy a spojeny s urcitym
stresom pre organizmus. Tento proces je vsak prirodzeny, normdlny a netoxicky...

Agresivita mlieka zobriateho mikrovinami

Prechod zobriatebo mlieka cez Zaliidok a Crevd je vseobecne rychlejsi ako pre-
chod nepasterizovaného mlieka. Bielkoviny sa premieniaji v takom rozsabu, Ze sa
rychlejsie zrdZaji na koaguldt. Ale pri tomto zrychlenom prechode sa diplne neroz-
kladaji. Zobriate mlieko md tak mensi stresovy ticinok na organizmus, ale aj jebo
vyZivovd hodnota je nizsia. Na drubej strane mlieko zobriate mikrovinami na roz-
diel od tradicne zobriateho mlieka jasne vytvdra situdciu stresu, ktory je tazko po-
rovnatelny s tym, ktory sposobuje pasterizované mlieko.

Reumatizmus, horticka a nedostatok vylucovania hormonov hypofyzy

Koncentrdcia hemoglobinu a korpuskuldrny obsab reagujii ako hemoglobin. Na-
stdva podstatwy pokles v bladindch najmd potravinovych ldtok pripravenych mikro-
vinami (varviant 4,7 a 8). Tieto straty tieZ indikuji anémin. V prislusne; literatiire
sa ddvaji do vzdjomného vztabu s mikrocytozou (obsab bemoglobinu), otravou
(chemickou, Ziarenie) a ich ndsledkami: rewmatizmus, hordicka, nedostatok vyluco-
vania hormonov hypofyzy atd. Hematokrit vyznamne stipa po zelenine priprave-
nej mikrovinami (varianty 7 a 8). Zatial' co nizke hodnoty hematokritu mozu sved-
Cit o chudokrvnosti — ako dosledok opakovanych zhubnych vplyvov — stipajiice
hodnoty sti skor znakom akditnej otravy.

Pozor, leukocyty narastajii!

Hematologovia velmi vazne berd ndrast leukocytov, ktory prekracuje bezné den-
né kolisanie napriklad po konzumovani potravy. Leukocyty si citlivé najmd na von-
kajsie podnety. Sii Casto znakom patogénnebo pdsobenia otravy na ovganicky systém
a neinfekcnébo poskodenia bunkovébo tkaniva. Zvysenie poctu leukocytov po kon-
zumdcii potravy pripravenej mikrovinami (varianty 4,7 a 8) je vicsie ako pri inych
variantoch. Ndsledky takychto zmien si moZeme labko predstavit.

Ubytok lymfocytov

Lymfocyty na rozdiel od leukocytov v zdsade reagujii na vonkajsie podnety (na-
priklad jedy). Maji sklon klesat; podobne reagujii na hemoglobin. Vplyv podnetu
moZeme pozorovat najmd pri nepasterizovanom milieku (variant 1) a zelenine pri-
pravenej mikrovinami (variant 7 a 8). V tychto pripadoch — spociatku v kaZdej si-
tudcii — lymfocyty klesaji vyraznejsie ako v inyjch variantoch.
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Cholesterol, the result of stress

Although, according to accepted opinion, cholesterol levels rise only slowly and
over a long period, cholesterol and, more particularly, its HDL and LDL constituents
increase after consumption of vegetables cooked with microwaves (variants 7 and 8).
On the other hand, with milk (variants 1 to 4) the cholesterol level tends to remain
unchanged, and in the case of unpasteurised milk (variant 1) it even drops signifi-
cantly. This most interesting finding bears out the most recent scientific knowledge,
according to which cholesterol, in a situation of acute challenge, can also increase
rapidly owing not so much to the cholesterol content of food as to an external chal-
lenge.

Cholesterol out of nothing

Such challenges, as the present research shows, are also possible through foodstuffs
which contain practically no cholesterol. Artificial radiation and poisons (antigens)
have a cholesterol-forming effect. In an electromagnetic field, cholesterol undergoes
changes in its crystal structure and is eliminated from the blood in the form of a
deposit. In cancer patients the blood cholesterol level is always very high. This is why
a raised blood cholesterol level may be regarded as an obvious sign of a precancerous
condition or a developing cancerous condition.

Loss of iron

Iron levels tend to increase in vegetables prepared with microwaves (variants 7
and 8), contrary to all the other variants. Haemolysis might be thought to be the
cause of this phenomenon, being itself a consequence of damage to the membranes of
blood cells. Research undertaken up to now does not enable any significant conclu-
sions to be drawn.

Established pathogenic disorders

In sum, the results obtained from analysing the blood count of the volunteers fed
on food prepared with microwaves to the exclusion of the other variants show chan-
ges which bear witness to pathogenic disorders. They present a pattern which might
corrvespond to the beginning of a cancerous development and deserves attention.
These results match the effects of chemico-physiological deformations observed in
living cells subjected to microwave irradiation.

Microwaves on the loose in the blood

The luminescence of bacteria in contact with the serum of volunteers who had
consumed food irradiated by microwaves is significantly higher than that produced
by the blood of other volunteers fed on the other food variants. The possibility of a
transfer of the radiation energy by induction, through the consumption of foodstuffs
prepared with microwaves, and their effect on a living organism, in this instance the
blood, must be considered.

HERTEL proti SVAJCIARSKU 31

Cholesterol — vysledok stresu

Aj ked’ podla akceptovaného ndzoru hladina cholesterolu stiipa len velmi poma-
ly a za dlby cas, cholesterol, a najmd jeho zdkladné zlozky HDL a LDL sa zvysuji
po konzumdcii zeleniny varenej mikrovinami (variant 7 a 8). Na drubej strane pri
miieku (variant 1 az 4) md bladina cholesterolu tendenciu zostat nezmenend a
v pripade nepasterizovaného mlieka (variant 1) dokonca vyrazne klesd. Tento naj-
vyznamnejsi zdver potvrdzuje najnovsiu vedecksi informdciu, podla ktorej méZe
cholesterol v situdcii akditnych podnetov tiez rychlo stipat, a to nie vzhladom na ob-
sab cholesterolu v potrave, ale vzhladom na vonkajsi podnet.

Cholesterol z nicoho

Také podnety, aké ukazuje tento vyskum, mozu vyvolat’ aj potravinové ldtky,
ktoré prakticky neobsabuji cholesterol. Umelé Ziarenie a jedy (antigény) maji ticin-
ky, ndsledkom ktorych sa vytvdra cholesterol. V elektromagnetickom poli dochddza
k zmendm krystalovej struktiry cholesterolu, ktory sa vylucuje z krvi vo forme usa-
deniny. Hladina cholesterolu v krvi je u pacientov, ktori maji rakovinu, vidy vel'mi
vysokd. Preto moZno zvysens bladinu cholesterolu v krvi povazZovat za samozrejmy
znak prekancerozy alebo vznikajiicebo rakovinovébo ochorenia.

Strata Zeleza

Hladiny zeleza majii sklon stipat pri zelenine pripravenej mikrovinami (va-
rianty 7 a 8) na rozdiel od vsetkych ostatnych variantov. Hemolyza sa povazuje za
pricinu tobto fenoménu, ktory je dosledkom skody na membranach buniek krvi .Do-
terajsi vyskum ndm newmoZriuje urobit’ Ziadny vyznamny zdver.

Zistené patogénne poruchy

Strucne povedané, vysledky ziskané analyzou krvnébo obrazu dobrovolnikov,
ktori na rozdiel od inych variantov konzumovali potravu pripravendi mikrovinami,
ukazujii zmeny, ktoré svedcia o patogénwych poruchdch. Predstavujii obraz, ktory
by mobhol zodpovedat’ zaciatku rakovinovébo vyvoja a zasliZi si pozornost. Tieto vy-
sledky zodpovedajii dicinkom chemicko-fyziologickych deformdcii, ktoré boli pozoro-
vané v Zijicich bunkdch podrobenych mikrovinnému Ziarenin.

Mikroviny sarapatia v krvi

Luminiscencia (svetielkovanie) baktérie v kontakte so sérom dobrovolnikov, kto-
i konzumovali potravu oZiareni mikrovinami, je podstatne vyssia ako td, ktori
produkuje krv inych dobrovolnikov vyZivovanych inymi drubmi potravy. Musime
brat’ do divaby moZnost' prenosu vyZarujicej energie indukciou cez prijimanie potra-
vinovych ldtok pripravenych mikrovinami a ich vplyvu na Zijici organizmus, v tom-
to pripade na krv.
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Such physical phenomena are scientifically proved. The destructive power of
microwaves through direct irvadiation, as attested in the scientific literature (see the
previous pavagraph), could also have barmful effects on human beings through indi-
rect radiation, through irradiated food.”

14. Half of page 3 is taken up with a drawing representing a microwave
oven, through the glass panel of which can be seen the head of the Reaper.
The same picture, reduced in size, appears on pages 4, 5, 6,7, 8, 9 and 10.

15. On 27 January 1992 Professor Blanc made the following statement:

“Statement concerning false information about foodstuffs treated or prepared in
microwave ovens which appeared recently in Franz Weber Journal (January-
March 1992) [and] Raum & Zeit (Munich, January-February 1992).While the
published figures and the description of the preliminary experiment are correct, I
totally dissociate myself from the presentation and interpretation of the preliminary
exploratory experiment carried out in 1989, which was published without my
consent by the co-author of the study in the journals cited above.

The results obtained do not in any circumstances justify drawing any conclusions
as to the barmful effects of food treated with microwaves or a predisposition to the
appearance of a given pathological condition. As the objective publication of the
study in a forthcoming issue of the periodical Alimenta (Spring 1992) will show,
only one conclusion is unavoidable, namely that it is necessary to undertake, as a
matter of urgency, multidisciplinary and multifactorial basic research on the effects
on (certain parameters of) health of the consumption of food treated with microwa-
ves in comparison with food prepared using other food technologies or culinary tech-
niques. The major unknown factor is the source of the funds needed to finance such a
study.”

B. The proceedings brought against Mr Weber
and Mr Hertel by the Swiss Association of Manufacturers
and Suppliers of Household Electrical Appliances

1. The proceedings against Mr Weber

16. On 18 March 1992 the Swiss Association of Manufacturers and
Suppliers of Household Electrical Appliances (“the MHEA”) applied to the
President of the Vevey District Court under the Federal Unfair Competi-
tion Act (“the UCA”) for an interim order prohibiting Mr Franz Weber, on
pain of the penalties provided in Article 292 of the Criminal Code, “from
using ... the image of a man’s skeleton or awy other image suggesting the idea of
death ... associated with the graphic, photographic, oral or written representation of a

microwave oven”, “from stating ... that microwave ovens must be abolished and their
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Také fyzikdlne javy si vedecky dokdzané. Nicivd sila mikrovin priamym Ziare-
nim, ako to bolo vo vedeckej literatiire dokdzané (pozri predchddzajici odsek), mo-
Ze mat’ skodlivé dcinky aj na ludské bytosti nepriamym Ziarenim prostrednictvom
oZiarenej potravy.

14. Na polovici strany 3 je kresba, ktora predstavuje mikrovlnnu riru,
cez ktoreJ skleny celny panel mozeme vidiet hlavu smrtky. Ten isty obrizok
mensej velkosti sa objavuje na stranach 4, 5, 6,7, 8,9 a 10.

15. Dnia 27. janudara 1992 urobil profesor Blanc toto vyhlasenie:

. Vybldsenie tykajiice sa nepravdivych informdcii o potravinovych ldtkach, ktoré
prisli do styku s mikrovlnnymi rirami alebo boli v nich pripravené, neddvno uvere;-
nené v Casopise Franz Weber (janudr — marec 1992) /a/ Raum und Zeit
(Priestor a ¢as — Mnichov, janudr — februdr 1992). Zatial' o sii uverejnené
tdaje a opis predbezného vyskumu spravne, nechcem mat nic spolocné s prezentd-
ciou a interpretdciou predbezného vyskumného pokusu urobeného v roku 1989 a
uverejneného bez mojho sihlasu ako spoluautora stidie v hore citovanom casopise.

Ziskané vysledky za Ziadnych okolnosti neopraviiuji vyvodzovat’ Ziadne zdvery,
pokial’ ide o skodlivé vicinky potravy pripravenej mikrovinami alebo o ndchylnost
k vyskytu uvedenych patologickych vztahov. Ako ukdze objektivne uverejnenie sti-
die v nasledujiicom ¢isle periodika Alimenta (jar 1992), len jeden zdver je nevy-
bnutny, a to ten, Ze treba naliehavo vykonat multidisciplindrny a multifaktoridlovy
zdkladwy vyskum dcinkov (urcitjch parametrov) konzumovania potravy priprave-
nej mikrovinami v porovnani s potravou pripravenou s pouZitim inych technologii
alebo kuchdrskych technik na zdravie. Hlavwym nezndmym faktorom je zdroj fi-
nancnych prostriedkov potrebny na financovanie takejto stidie.

B. Stidne konanie zacaté proti panov1 Weberovi
a panovi Hertelovi Svajc1arskou asociaciou vyrobcov
a distributérov domdcich elektrickych spotrebicov

1. Stidne konanie proti panovi Weberovi

16. Diia 18. marca 1992 sa obratila Svajciarska asociacia vyrobcov a dis-
tributérov domacich elektrickych spotrebicov (dalej len ,MHEA®) podla fe-
derdlneho zdkona o nekalej stitazi (dalej len ,UCA®) na predsedu Okresné-
ho stdu vo Veveyi so ziadostou o vydanie predbezného opatrenia zakazuju-
ceho panovi Franzovi Weberovi pod hrozbou uloZenia trestov uvedenych
v § 292 Trestného zakonnika ,, pouzivat... symbol ludskej kostry alebo akykolvek
iny symbol pripominajici idew smrti... spojeny s grafickym, fotografickym, dstnym
alebo pisomnym zndzornenim mikrovinnej riry, tvrdit, Ze... mikrovinné riry
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use banned”, “from stating ... that scientific research proves what a hazard food that
has been exposed to radiation in a microwave oven is to health and backs up the
Journal Franz Weber” or “from stating ... that microwave ovens must all be destroy-
ed without exception because food is barmed by these dangerous appliances to such
an extent that it causes, in those who consume it, a change in the blood count and
leads to anaemia and a precancerous stage.”

17. In an order of 7 April 1992 the President of the Vevey District Court
dismissed the application. Firstly, he expressed doubts as to the applicabili-
ty of the UCA, noting, in particular, the following:

“.. [the UCA as amended is| not ... applicable to all forms of unfair bebaviour
regardless of the sphere in which it occurs. Its purpose is in fact only to ensure fair,
undistorted competition (section 1 UCA) and it applies only in the context, admit-
tedly understood in a broad sense, of economic competition. The Act cannot, on the
other hand, govern fields unconnected with that, such as political, sporting or scienti-
fic competition ... or the expression of philosophical, moral or religious convictions. In
that sense, the issue [of the existence] of detriment to a competitive relationship may
remain relevant...

In the instant case it may be doubted whether such a relationship bhas really been
damaged or threatened by the defendant’s campaign against microwave ovens as
that campaign is not in any way directed at awy particular manufacturer or distri-
butor of such appliances. ... The situation is in this respect very different from the one
ruled on in the judgment published in RO 117 1V 193, in which a journalist had
given erroneous information about the merits of three rival brands of sewing machi-
ne....”

Secondly, he held that, “supposing the UCA to be applicable”, Article 28
¢, sub-paragraph 3, of the Civil Code did not allow the relevant interim
orders to be made. In this connection, he noted the following reason in
particular:

«

... the imminent infringement of which the [MHEA] complains is not, prima
facie, apt to cause it any damage affecting it personally. On the other hand, some of
its members may suffer damage in the form of loss of turnover. ... there is nothing to

show that such damage might be very substantial, and it cannot be presumed that it
will be.

Indeed, no information has been provided on the turnover in respect of microwa-
ve ovens achieved by the members of the association, the relation which that turnover
bears to the turnover in respect of other appliances, whether there bas been any
reduction in the sale of microwave ovens since the articles appeared in issue number
19 of the Journal Franz Weber or any reconversion to purchases of traditional
cookers. Prima facie, it seems doubtful that the defendant’s campaign bas entailed
any large scale disaffection of the general public. Admittedly, bis journal bas a large
circulation, but it must be read above all by people who have already made up their
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musia byt odstranené a ich pouZitie zakdzané®, ,tvrdit, Ze... vedecky vyskum doka-
zuje, akd nebezpecnd je potrava, ktord bola vystavend Ziarenin v mikrovinnej riire,
pre zdravie, a Ze ddva za pravdu casopisu Franz Weber“ alebo ,tvrdit, Ze... mik-
rovinné riry musia byt vsetky znicené bez vynimky, pretoZe potrava je tymito ne-
bezpecnymi zariadeniami poskodzovand v takom rozsabu, Ze zapriciniuje tym, ktori
ju konzumuji, zmenu v krvnom obraze a vedie k chudokrvnosti a k prekanceroze®.

17. Stdnym rozhodnutim zo 7. aprila 1992 predseda Okresného sadu
vo Veveyi zalobu zamietol. Po prvé, vyslovil pochybnosti, pokial ide o odvo-
lanie sa na UCA, poznamenavajtc najmi nasledovné:

e /novelizovany UCA/ nie je ... aplikovatelny na vsetky formy necestného
sprdvania, ktoré neberie oblad na oblast, kde sa vyskytuje. Jeho dicelom je v skutoc-
nosti iba zabezpecit Cestni, nedeformovanit sitaz (cast 1 UCA) a dd sa pouZit len
v kontexte, ktory sa nesporne chdpe v sirokom vyzname hospoddrskej siitaze. Tym-
to zdkonom sa nemozu na drubej strane riadit oblasti, ktoré s ©iou nie si spojené,
ako politickd, sportovd alebo vedeckd sitaz... alebo vyjadrenie filozofickych, mordl-
nych alebo ndboZenskych presvedceni. V tomto zmysle moZe zostat' aktudlnou otdz-
ka (existencie) poskodenia sitaZivébo vztabu...

V tomto pripade mozeme pochybovat o tom, i bol takyto vztah skutocne znice-
ny alebo obrozeny kamparion obZalovaného proti mikrovinnym rivam, pretoZe td-
to kampan nie je v nijakom smere zamerand proti Ziadnemu konkrétnemu vyrob-
covi alebo distributérovi takychto spotrebicov... Tito okolnost je z tobto hladiska vel-
mi odlisnd od tej, na ktorej zaklade bolo prijaté rozhodnutie publikované v RO 117
IV 193, kde ddval novindr chybné informdcie o vlastnostiach troch siperiacich zna-
Ciek sijacich strojov...

Po druhé, bol toho nazoru, , za predpokladu, ze by bol UCA aplikova-
telny“, ze § 28c pododsek 3 Obcianskeho zdkonnika neumoznuje prijimat
predbezné opatrenia. V tejto stvislosti uviedol najmi tento dévod:

Syeee

... bezprostredne hroziace zasahovanie do cudzich prdv, ktoré namieta MHEA,
nemd dmysel, prima facie, sposobit jej skodu tym, Ze sa jej osobne tyka. Na drubej
strane niektori z jej clenov moZu utrpiet skodu vo forme straty obchodného obratu...
nic nenasvedcuje tomu, Ze takd skoda by mobla byt vel'mi velkd, a nemoézeme pred-
pokladat, Ze takd bude.

Avsak nebola predlozend Ziadna informdcia o obchodnom obrate mikrovinnych
riir, ktory dosiahli clenovia asocidcie a ktorého pomer sivisi s obchodnym obratom
inych spotrebicov, Ci tu nebolo nejaké zniZenie predaja mikrovinnych rir od uverej-
nenia cldnku v Cisle 19 Casopisu Franz Weber alebo nejaky spétny ndvrat k naku-
povaniu tradicnych varicov. Prima facie, zdd sa byt pochybné, Ze kampan obZalova-
ného sposobila nejaké vazne vybrady vseobecnej verejnosti. Je pravda, Ze jeho Casopis
md velky ndklad, ale Citajii bo predovsetkym ludia, ktori sa uz rozhodli a ktori
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minds and who in all probability did not envisage buying a microwave oven. As to
other members of the public, while they might have heard about Franz Weber’s state-
ments, which have been echoed in the ordinary press, it will also have been aware of
the reassuring statements published in particular by the WHO and the OFSP [Fede-
ral Office of Public Health] that have also been referred to in the general press. When
one sees how ineffective anti-smoking campaigns are, despite being based on undispu-
ted scientific data and being supported by the authorities, it is by no means certain
that the defendant’s statements, even if they were to be repeated, could substantially
affect the market in microwave ovens for any length of time.

... In the light, inter alia, of the private expert’s report by Professor Teuber [see
paragraph 21 below], the clarification given by the WHO and the OFSP and his
own modest knowledge of scientific method, the president takes it as read that the
research carried out by Dr Hans Hertel is insufficient to support the categorical
conclusions which the defendant thought be could draw from it. The most that can be
deduced from that research is that it would be appropriate to carry out a more thoro-
ugh, rigorously methodical survey on a larger number of people. It is clearly unrea-
sonable to affirm, as was done in issue number 19 of the Journal Franz Weber that
it bas been scientifically proved that microwave ovens are barmful and that they
must be immediately destroyed and their use banned. It nonetheless remains the case
that some scientists still have doubts about the safety of microwave ovens. The fact
that they are in a minority does not of itself enable one to exclude the possibility that
they might be partly right, as this is an area in which no certainty exists. Indeed,
when the OFSP’s report is vead in full it can be seen that there remain a number of
unresolved problems.

In these circumstances, and even if it seems highly likely that Franz Weber’s
statements are wholly unfounded, I cannot find that it is absolutely clear that that is
the case. ...

... Lastly, the interim orders sought would appear disproportionate at all events.
They would in fact lead to a kind of judicial censorship of scientific research and the
conclusions that may be drawn from it, and this is scarcely compatible with the living
traditions in this country, in which it is generally considered that it is for one’s peers
and not for the courts to assess the worth and significance of a scientist’s work.”

The judge nevertheless took formal note of Mr Weber’s undertaking

“... not to use in forthcoming publications of bis newspaper or in any other publi-
cations or at press conferences, public events or presentations to the media images of
a skeleton or a cross or tomb in association with the presentation of a microwave

»
oven”.

18. On 14 April 1992 Mr Franz Weber made the following statement
(translated from German):

“We refer to the summary which appeared in issue no. 19 ... of the Journal Franz
Weber under the title Microwave ovens: a health hazard and certify that Mr Hertel
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pravdepodobne neuvazuji v budiicnosti o kipe mikrovinnej riry. Co sa tyka ostat-
nej Casti verejnosti, pokial’ mala moZnost pocut o stanoviskdch Franza Webera, opa-
kovanych v beznej tlaci, td tiez vzala na vedomie upokojujiice stanoviskd, ktoré uve-
rejnila vo vseobecnej tlaci najmi WHO — Svetovd zdravotnicka organizdcia
a OFSP ( Federdlny tirad verejného zdravia, a ktoré sa tykali tieZ tejto problemati-
ky. Ked' vidime, aké nedcinné sii kampane proti fajceniu napriek tomu, Ze st zalo-
Zené na nespornych vedeckych podkladoch a podporované statwymi organmi, nie je
isté, Ze stanoviskd obZalovaného, i ked mali byt opakované, mobli podstatne ovlyv-
nit trh s mikrovinwymi rirami na akékolvek casové obdobie.

... Vo svetle, inter alia, sitkromnej expertnej spravy profesora Teubera (pozri od-
sek 21), vyjadreni, ktoré dali WHO a OFSP, a jebo vlastnych skrommwych znalosti
vedeckej metody povazuje predseda za premkdzané, Ze vyskum wuskutocneny dr.
Hansom Hertelom je nedostatocny na podopretie kategorickych zdverov, ktoré si ob-
Zalovany myslel, Ze z neho méze vyvodit. Navyse co mozeme z tobto vyskumu vy-
vodit, je to, Ze by bolo vhodné vykonat dokladnejsiu, prisnejsiu metodickd prebliad-
ku vicsieho poctu ludi. Je, samozrejme, nezodpovedné tvrdit, tak ako to bolo v cisle
19 ¢asopisu Franz Weber, Ze bola vedecky dokdzand skodlivost mikrovinwych rir
a Ze tieto ridry musia byt okamZite znicené a ich pouZivanie zakdzané. Napriek to-
mu to pripomina skutocnost, Ze niektori vedci stdle maji pochybnosti o bezpecnosti
mikrovinwych rir. Skutocnost, Ze sii v mensine, sama osebe nevylucuje moznost, Ze
mozu mat Ciastocne pravdu, pretoZe ide o oblast, v krorej neexistuje istota. Ale, ak si
precitame celii spravu OFSP, moZeme vidiet, Ze zostdva cely rad nevyriesenych
problémov.

Na zdklade tychto okolnosti a dokonca, ked’ sa zdd vysoko pravdepodobné, Ze
stanoviskd Franza Webera si viplne nepodloZené, nemoZem povaZovat za absoliitne
jasné, Ze toto je ten pripad...

... Nakoniec Ziadané predbezné opatrenie by bolo v tomto pripade neprimerané.
Viedlo by v skutocnosti k istému drubu sidnej cenzdiry vedeckého vyskumu a k zd-
verom, ktoré by mobli byt z nej vyvodené, a to je sotva zlucitelné s tradiciami Zivota
v tejto krajine, ktoré vseobecne predpokladaji, Ze hodnotu a vyznam prdce vedca
moze posidit len rovnocenny clovek takej istej kvality, a nie sid. ,,

Sudca napriek tomu urobil tiradnti pozndmku o zavizku pana Webera:

e NEpouzivat’ v nasledujiicich vydaniach jeho novin alebo v akychkolvek inych
uverejneniach, alebo na tlacovych konferencidch, verejnych udalostiach, alebo na
prezentdcidch smerom k médidm zobrazenia kostry alebo kriza, alebo hrobky v sii-
vislosti s prezentdcion mikrovinnej riry.

18. Dna 14. aprila 1992 vyjadril pan Franz Weber nasledovné stanovisko
(prelozené z nemciny):

»Odvoldvame sa na resumé, ktoré vyslo v Cisle 19... ¢asopisu Franz Weber pod
ndzvom Mikrovlinné rary: hazard pre zdravie, a potvrdzujeme, Ze pana Hertela
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and Mr Blanc cannot be held responsible for either its form or its content, for which
sole responsibility lies with the editor. The same applies to the cover page. Furthermo-
re, we should like to point out that the title and sub-title of the research report which
followed it were likewise the editor’s responsibility.

We must also expressly emphasise that Mr Hertel bas never been a member of
our newspaper’s editorial staff or paid as such. The fact that Mr Hertel’s name (like
Dr Bill Clark’s) appeared in the imprint under the heading Editorial staff instead
of under Contributors to this issue was due to a mistake in the editorial office.”

2. The proceedings against Mr Hertel

a) In the Canton of Berne Commercial Court

19. The MHEA asked Mr Hertel to publish a statement to the effect
that he would no longer make unfair comments on microwave ovens. He

did not reply.

20. On 7 August 1992 the association lodged an application under the
UCA with the Commercial Court (Handelsgericht) of the Canton of Berne,
seeking to have Mr Hertel prohibited, on pain of the penalties provided in
Article 292 of the Criminal Code (imprisonment or a fine) and Article 403
of the Code of Criminal Procedure of the Canton of Berne (a fine of up to
5,000 Swiss francs or imprisonment, in serious cases for up to a year), from
stating that food prepared in microwave ovens was a danger to health and
led to changes in the blood of those who consumed it that indicated a
pathological disorder and presented a pattern that could be seen as the
beginning of a carcinogenic process, and from using, in publications and
public speeches on microwave ovens, the image of death, whether represen-
ted by a hooded skeleton carrying a scythe or by some similar symbol.

21. As before the President of the Vevey District Court, the plaintiff
association produced a private expert’s report by Professor M. Teuber of
the Food Research Institute of the Ziirich Federal Institute of Technology.
The report, dated 6 March 1992, concludes (translated from German):

“Blanc and Hertel’s experiments on the harmfulness of food heated by microwa-
ves and their interpretations of them were not conducted and described according to
scientifically recognised criteria. They are of no scientific value; the conclusions
drawn from them as to the alleged harmfulness of food cooked by microwaves have
no verifiable basis and are unsustainable.”

22.1In a judgment of 19 March 1993 the Commercial Court allowed the
application. It gave the following reasons (translated from German):
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a pdna Blanca nemoZno povaZovat za zodpovednych ani za jebo formu, ani za jeho
obsah, pretoZe za to nesie vylucni zodpovednost' vydavatel. To isté sa tyka titulnej
strany. Navyse radi by sme zdoraznili, Ze titulok a podtitulok vyskumnej spravy,
ktoré potom nasledovali, boli rovnako uverejnené na zodpovednost vydavatela.

Musime tieZ osobitne zdoraznit, Ze pdn Hertel nikdy nebol clenom ndsho redak-
cnébo timu ani nami plateny. Skutocnost, Ze meno pdna Hertela (ako meno dr. Bil-
la Clarka) sa objavilo v tirdZi pod oznacenim Vydavatelsky tim namiesto pod
oznacenim Spolupracovnici tohto Cisla, bola sposobend chybou vydavatelstva.

2. Stidne konanie proti panovi Hertelovi

a) Na Obchodnom siide kantonu Bern

19. MHEA poziadala pina Hertela, aby uverejnil stanovisko v tom zmys-
le, Ze nebude robif necestné poznimky o mikrovlnnych rarach. Neodpove-

dal.

20. Dria 7. augusta 1992 podala asociicia zalobu na Obchodny sid kan-
ténu Bern (Handelsgericht) s odvolanim sa na UCA, ziadajuc, aby bolo pano-
vi Hertelovi zakdzané pod hrozbou trestov uvedenych v § 292 Trestného
zédkonnika (uviznenie alebo pokuta) a v § 403 Trestného poriadku kanté-
nu Bern (pokuta do vysky 5 000 $vajciarskych frankov alebo uviznenie
v zavaznych pripadoch az na dobu jedného roka) tvrdit, Ze potrava pripra-
vend v mikrovlnnych rdrach je nebezpecenstvom pre zdravie a viedla v krvi
tych, keori ju konzumuji k zmendm indikujicim patologické poruchy a
davajtiicim obraz, ktory sme mohli vidiet ako zaciatok rakovinového proce-
su, a pouzivat v tladi a verejnych prejavoch o mikrovlnnych rarach zobraze-
nie smrti zndzorfiujice ¢i uz zahalend smrtku, ktord nesie kosu, alebo iny

podobny symbol.

21. Ako skor uviedol predseda Okresného sadu vo Veveyi, zalujaca aso-
cidcia predlozila spravu stkromného experta profesora M. Teubera z Potra-
vinarskeho vyskumného institatu Federdlneho technologického institiitu
v Ziirichu. Sprava, datovand 6. marca 1992, sa kon¢i (prelozené z nemciny):

»Pokusy Blanca a Hertela o skodlivosti potravy zobriatej mikrovinami a ich vy-
svetlenia o nich neboli vykonané a pisané podla vedecky uznanych kritérii. Nemajsi
Ziadnu vedeckd hodnotu; zdvery z nich vyvodené, pokial ide o uvddzand skodlivost
potravy, varenej mikrovinami, nemaji podstatu, ktord by sa dala overit, a sii neob-
hdjitelné.

22. Rozhodnutim z 19. marca 1993 obchodny stad Zzalobu pripustil.
Uviedol tieto dévody (prelozené z nemciny):



40 HERTEL versus THE SWITZERLAND

“1. ...The amended UCA differs from the former enactment in having substan-
tially wider scope. Its key characteristic is its functional approach, based on guarante-
eing fair, undistorted competition. That approach is apparent from the new drafting
of the Act’s protective aim in section 1 UCA and bas led to a new definition of the
offence of unfair competition in the general provision of section 2. The requirement
of a competitive relationship, for instance, bas been removed from the Act. Its perso-
nal scope, as apparent from section 2, does not cover only the acts of competitors,
suppliers and customers; third parties not involved in such relations may be (inde-
pendently) liable if their conduct affects relations in the context of economic competi-
tion and if, through their statements, they adversely affect the competitive position of
the person targeted (see Troller and Troller, Kurzlehrbuch des Immaterial-
guterrechts, p. 189). Competition is particularly affected by consumer-protection
organisations, but also, for example, by reviewers, art critics and media personali-
ties. Also caught by the Act are the authors of financial analyses, company reports
and — what is of importance here — scientific studies, provided that the essential
elements of the offence of unfair competition are present (Ernst Zeller, SZW 1/93,
p- 23). In the event of inaccurate, misleading or unnecessarily derogatory statements
concerning the subject of study, these people will be guilty of unfair competition. The
new wording of section 2 UCA has thus put an end to the old controversy as to whet-
ber the application of the Act requires the existence of a competitive relationship.
Persons unconnected with a sector who interfere in the competition between third
parties are likewise caught by the Unfair Competition Act (David, Unlauterer
Wettbewerb, p. 169; cf. BGE 117 IV 193: Bernina). In each case, however, it
must be ascertained whether the bebaviour of the person concerned affects the rela-
tions between competitors or between suppliers and customers. The Act is directed at
all those whose bebaviour or commercial management may have an effect on econo-
mic competition. The decisive factor is whether the activity complained of has direct
or indirect effects on the competitive position of the person making it or of a third
party (Pedrazzini, Unlauterer Wettbewerb, Berne 1992, pp. 32 and 47). Both
according to legal writers and in practice, economic relevance in the sense of a poten-
tial aptitude to affect competition is taken into account (see H.P. Walter, Das
Wettbewerbsverhiltnis im neuen UWG, SMI 1992, pp. 169 et seq.). Capabili-
ty of affecting competition must be determined objectively; it is of no importance
whether given bebaviour is associated with a subjective intention to affect the market;
the decisive factor is whether the action in question is objectively apt to affect competi-
tion (Walter, ibid., p. 176; cf. BGE 117 IV, pp. 195 et seq.: Bernina). This was
50 in the instant case, as was set out above in relation to the question of the plaintiff’s
locus standi. Even if there is no certain proof of a connection between the drop in
turnover in respect of microwave ovens and the [defendant’s] bebaviour, it is clear
that the statements and publications complained of in the instant case are apt to
diminish sales of microwave ovens and, consequently, to harm the businesses associa-
ted with the plaintiff. The objective aptitude to affect competition is therefore establis-
hed.

2. Section 2 UCA defines as unfair and illegal ‘awy conduct or commercial prac-
tice ... if it is deceptive or in any other way offends the principle of good faith and if it
affects relations between competitors or between suppliers and customers’. The gene-
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»1. ... Novelizovany UCA sa lisi od predchddzajicej pravnej dipravy tym, Ze md
podstatne $irs{ rozsah posobnosti. Jebo kliicovou Criou je funkiny pristup zalozemy
na garantovani Cestnej, neskreslenej sitaze. Tento pristup je oCividny z nového uzd-
konenia ochrannej dlohy tobto zdkona v § 1 UCA a viedol k novému pojmovému
vymedzeniu trestného Cinu nekalej siitaze vo vseobecnych ustanoveniach § 2. Napri-
klad poZiadavka sitaZivébo vztabu bola zo zdkona vypustend. Jeho urceny rozsah
posobnosti, ako je zjavné z § 2, nezabiiia len konanie ticastnikov sitaze, doddvate-
lov a zdkaznikov; tretie strany, ktoré nie si zabrnuté do tychto vztahov, mozino
brat' (nezdvisle) na zodpovednost, ak ich sprdvanie bude mat vplyv na vztahy hos-
poddrskej siitaze a ak svojimi vyjadreniami nepriaznivo ovplyvnia sitazni pozicin
vybranej osoby (pozri Troller a Troller, Kratka ucebnica prava nehmotného
tovaru, str. 189). Svtazivost ovplyviuji najmd organizdcie na ochranu spotrebite-
lov, ale aj napriklad posudky, umeleckd kritika a osobnosti médii. Zdakon sa vztabu-
je aj na autorov financwych analyz, na autorov sprdv spolocnosti a — co je tu dolezi-
té — na autorov vedeckych stidii za predpokladu, Ze si pritomné zdkladné znaky
trestného Cinu (Ernst Zeller, SZW 1/93, str. 23). V pripade nepreswych, do omylu
uvddzajiicich alebo zbytocne skodlivych tvrdeni tykajiicich sa predmetu stidie budsi
tito ludia uznani za vinnych z nekalej sitaze. Nové znenie § 2 UCA urobilo tak
koniec starému, kontroverznému, pokial ide o to, ¢i aplikdcia zakona vyZaduje exis-
tenciu sitaZivého vztabu. Na osoby, ktoré nie si spojené s oblastou a ktoré zasabu-
ji do sitaze medzi tretimi stranami, sa taktiez vztabuje zdkon o nekalej sitaZi
(David, Nekala sataz, str. 169; cf. BGE 117 IV 193: Bernina). V kazdom pripa-
de sa vsak musi dat’ zistit, &i spravanie dotknutej osoby zasabuje do vztabhov medzi
dcastnikmi sitaze alebo medzi doddvatelmi, alebo zdkaznikmi. Zdkon je namiere-
ny proti vsetkym, ktorych spravanie alebo obchodny manazment moze mat vplyy
na hospoddrsku sitaz. Rozhodujicim faktorom je i to, ¢i md namietand Cinnost
priamy alebo nepriamy vplyv na sitazndi poziciu osoby, ktord ju vykondva, alebo
na tretiu stranu (Pedrazzini, Nekald sataz, Berne 1992, str. 32 a 47). Aj podla
prdvnickych privuciek a v praxi sa do vivahy berie hospoddrsky vztah v zmysle po-
tencidlnej schopnosti zasiabnut’ do sdtaze (pozri H. P. Walter, Stitazny vztah
v novom zikone o nekalej stutazi, SMI 1992, str. 169 a nasl.). Schopnost’ za-
siabnut’ do sitaze musi byt urcend objektivne; nie je doleZité, Ci je povolené sprava-
nie spojené so subjektivnym zdmerom ovplyvnit trh; rozhodujicim faktorom je, Ci
md konanie, o ktorom hovorime, objektivnu tendenciu ovplyvnit sitaz (Walter,
ibid. , p. 176; cf. BGE 117 IV, str. 195 a nasl.: Bernina). Tak to bolo v tomto pri-
pade, ako to Zalobca hore uviedol, vo vztabu k otdzke locus standi (prdva byt vypo-
cuty ako svedok). Dokonca ak tu aj nie je isty dokaz o vztabu medzi poklesom ob-
chodného obratu, o sa tyka mikrovinnych rir, a spravanim (obZalovaného), je jas-
né, Ze tvrdenia a uverejnenie, ktoré si. predmetom Zaloby, v tomto pripade maji
snabu zniZit predaj mikrovinnych rir, a teda poskodit’ obchod spojeny so Zalobcom.
Je tu teda preukdzany objektivny dmysel zasiabnut do sitaZe.

2. § 2 zdkona o nekalej siitazi definuje ako nekalé a protipravne »kazdé sprava-
nie alebo obchodné praktiky... ak si klamlivé alebo ak akymkolvek inym sposobom
porusuji zdsady konania v dobrej viere a ak zasabuji do vztabov medzi iicastnik-



42 HERTEL versus THE SWITZERLAND

ral provision of section 2 is given concrete expression by the provisions of sections 3 to
8, which describe the special factual ingredients (Sondertatbestinde) of the offence.
Section 3(a) provides that a person acts unfairly if, in particular, be denigrates others
or the goods, work, services, prices or business of others by making inaccurate, mislea-
ding or unnecessarily wounding statements. Unfair competition does not necessarily
presuppose either bad faith or fault, but merely an objective breach of good faith
(BGE 109 1V 488, 97II 160). A statement is ‘inaccurate’ if it can objectively be
seen to be false (Troller and Troller, p. 188). A statement is ‘misleading’ if, while
not untrue, it creates a false impression through the use of devious means; as with the
risk of confusion in the context of trademark disputes, the yardstick to be used here is
that of the usual vigilance and discernment of the customers targeted. A statement
may be ‘unnecessarily wounding’ in various ways. Firstly, the manner in which a
statement is made may be considered improper if it goes far beyond what would
appear reasonable in the light of what had caused the statement to be made. Secon-
dly, even where an accurate factual basis exists, the value judgments expressed may
be unlawful if they appear unjustified on the facts. Lastly, a statement may also be
wounding if it is inaccurate or is mainly and without good cause intended to harm
another. Criticism that is impermissible in form, content or aim is therefore unaccep-
table (David, note 153, p. 161). It has already been held in ZR 27/1928 no. 163
(David, note 157, p. 63) that the description ‘dangerous’ was derogatory in charac-
ter: Advertising based on fear, using expressions such as ‘take X, otherwise it will be
too late’, ‘don’t take any risks’, ‘better too early than too late’, ‘tooth decay is
lurking’, or even simply ‘keep your hair’ is also unacceptable (David, note 108, p.
52).

... it is certain that it cannot be said that it is scientifically proved that food prepa-
red with a microwave oven constitutes a danger to bealth and is carcinogenic. To
date, there bas been no scientific evidence that such a danger exists. The defendant’s
assertions are not corroborated either by his own research — which did not meet
generally accepted scientific standards — or by that of other, respectable scientists.
The opposite would seem to be nearer the truth, as is shown by the observations of
the World Health Organisation and the Federal Office of Public Health. In that
regard, the fact that Professor Blanc clearly dissociated himself from the conclusions
drawn by the defendant from their joint research is likewise significant. The defen-
dant’s statements that food prepared in microwave ovens is a danger to health and
leads to changes in the blood of those who consume it that indicate a pathological
disorder and present a pattern that could be seen as the beginning of a carcinogenic
process is manifestly false and untrue and consequently inaccurate within the
meaning of section 3(a) UCA. The application must therefore be allowed. The appli-
cant remains of course free to base his propositions on new scientific findings.

There would nonetheless have been a breach of the UCA even if the defendant’s
belief had been objectively accurate since, as bas already been said, section 3(a) UCA
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mi stitaze alebo do vztabov medzi sitaZiacimi a zdkaznikmi«. Konkrétme vyjadre-
nie davaji vseobecrym ustanoveniam § 2 ustanovenia § 3 az 8, ktoré opisuji skut-
kové podstaty trestného Cinu (Sondertatbestinde). § 3(a) hovori, Ze osoba kond ne-
kalo, najmd ak ocieriuje inych alebo ak ocierniuje tovar, prdcu, sluzby, ceny alebo
obchod inych tym, Ze robi nepresné, zavddzajiice alebo zbytocne poskodzujiice vy-
hldsenia. Nekald sitaZ vopred nevybnutne nepredpokladd ani zly dmysel, ani
omyl, ale len objektivne porusenie konania v dobrej viere (BGE 109 IV 488, 9711
160). Vyjadrenie je »nepresné«, ak ho moZeme objektivne povaZovat za nepravdivé
(pozri Troller a Troller, str. 188). Vyjadrenie je »zavddzajiice«, ak sice nie je ne-
pravdivé, ale vytvara faloswy dojem pouZitim zavddzajicich vyznamov; podobne je
to s rizikom zmdtku v pripade sporov o ochranwych zndmkdch a orientacnym bo-
dom, ktory by sa tu mal pouZit, je obvykld ostraZitost a postreh zdkaznikov, na kto-
rych je zamerané. Vyjadrenie moZe byt »zbytocne poskodzujice« vo viacerych sme-
roch. Po prvé, sposob, akym je vyjadrenie urobené, mozno povaZovat za nevhodny,
ak ide daleko za branice toho, co by sa zdalo byt prijatelnym vo svetle tobo, co za-
pricinilo vybldsenie, ktoré sa urobilo. Po drubé, dokonca aj tam, kde existuje presnd
skutkovd podstata zakladajiica sa na faktoch, mozu byt hodnotiace tvrdenia, ktoré
boli vyslovené, nezdkonné, ak sa uverejnia neoprdvnene vzhladom na skutkovii
podstatu. Nakoniec vybldsenie moze byt tiez poskodzujice, ak je mylné alebo md
dmysel blavne a bez dostatocného dovodu poskodit’ inych. Kritika, ktord je nepripus-
tnd formou, obsahom alebo zdmerom, je preto neprijatelnd (David, poznamka
153, str. 161). V ZR 27/1928 ¢. 163 (David, poznamka 157, str. 63) bolo prdve
pripustené, Ze viastnost’ »nebezpecny« bola svojou povabou skodlivd. Reklama zalo-
Zend na strachu, pouZivajiica vyrazy ako »kipte X, inak bude neskoro«, »neriskujte,
radsej prilis skoro, ako prilis neskoro«, »¢iha na vds zubny kaz«, alebo len jednodu-
ché »zachrdnte svoje viasy«, je tiez neprijatelnd (David, poznamka 108, str. 52).

.. je isté, Ze nemoZeme povedat, Ze je vedecky dokdzané, Ze potrava pripravend
v mikrovinnej rive sposobuje nebezpecie pre zdravie a je kRarcinogénna. Doteraz, ne-
mdme vedecky dokaz, Ze také nebezpecenstvo existuje. Tvrdenia obZalovaného nie
st podopreté ani jeho viastnym vyskumom, ktory nesplial vseobecne akceptované
vedecké kritérid, ani vyskumom inych serioznych vedcov. Opak sa zdd byt bliZsie
k pravde, ako ukazujii pozorovania Svetovej zdravotnickej organizdcie a Federdlne-
ho diradu pre verejné zdravie. Z tohto hladiska je rovnako vyznamnd skutocnost, Ze
profesor Blanc sa jasne distancoval od zdverov, ktoré urobil obZalovany z ich spoloc-
nébo vyskumu. Tvrdenie obZalovaného, Ze potrava pripravend v mikrovinnych ri-
rach je pre zdravie nebezpecnd a vedie k zmendm v krvi tych, ktori ju konzumuji,
Ze indikuje patologické ochorenia a ddva obraz, ktory moéZeme vidiet' ako zaciatok
rakovinového procesu, je zjavne chybné a nepravdivé, a teda nepresné v zmysle zne-
nia § 3(a) zdkona o nekalej siitazi. Zalobu musime preto pripustit. Zalobca md,
samozrejme, dostatok volného priestoru na to, aby podoprel svoje ndvrhy novymi
vedeckymi poznatkami.

Aj keby bol byval ndzor obZalovaného objektivne spravny, napriek tomu by tu
bolo porusenie zdkona o nekalej siitazi, pretoze ako sme uz povedali, § 3(a) zdkona
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also probibits misleading or unnecessarily wounding statements. Such statements
were made in the present case as will be explained in greater detail under point 4
below.

3. The court cannot share the opinion of Professor Peter Nobel, published in SJZ
88, p. 251 and cited by the defendant, that for an unfair act to affect competition
within the meaning of section 2 UCA there must be a corresponding intention, that is
to say a subjective wish to have an impact on competition. That view is inconsistent
with the aim pursued by the UCA, which is to guarantee, in the interests of all the
parties concerned, fair, undistorted competition (see section 1 UCA); those concerned
are thus competitors, customers and the general public (‘tripartite nature’ of
competition law and ‘equivalence’ of the three interested groups,
Botschaft, pp. 35 and 50). There is consequently nothing in the Act to support that
opinion. An amendment to the Act would be necessary for that (cf. Roger Zich,
ZSR 111 1, 1992, pp. 173 et seq., with reference to the Federal Council’s
reply to the motion of a national councillor, Peter Vollmer, concerning a
revision of the UCA, NZZ of 15.1.1992). ... The principle of good faith mentio-
ned in the general provision of section 2 UCA, which is decisive of the issue of fairness
and therefore of legality, must be construed in the light of the Act’s purpose and the
special factual ingredients of section 3(a) UCA. These define in greater detail the
unlawful conduct, for which no fault is required, constituting the tort of ‘unfair
competition’. No competitive relationship between the ‘tortfeasor’ and the ‘victim’ is
requived under the Act (see above). All that is needed is bebaviour apt to affect
competition; a very weak link with an economic activity will thus suffice (Pedrazzi-
ni, Unlauterer Wettbewerb, p. 33; cf. also BGE 117 IV, pp. 193 et seq., Berni-
na); that is a consequence of the functional conception that governed the revision of
the Act. The new UCA was intended to enlarge the sphere of protection afforded by
the Act. Thus, in the light of the provision setting out the aim pursued by the Act and
of the general provision of the Act, the requivement of an intention to affect competi-
tion is incompatible with the definition of the tort of unfair competition within the
meaning of the general provision of section 2 UCA, as it is not contained in that defi-
nition (cf. Zeller, loc. cit., p. 23). Anyone who in his media work seeks to cause a
scandal or a sensation is also caught by the Act. Freedom of the press does not relieve
those concerned from the obligation to comply with professional ethical standards —
on the contrary, it takes such an obligation for granted (Pedrazzini, loc. cit. p.
239, cf. Zeller, loc. cit., p. 25).

Even if the Court were to accept Nobel’s opinion, it would not in the instant case
be led to a different conclusion. Intention (Absicht) is a particular form of knowled-
ge that one is acting wrongly (Versatz). For such intention to exist, it suffices that the
person concerned is aware of the possibility that the act will be carried out and that
be accepts that possibility (recklessness; cf. Stark, Ausservertragliches
Haftpflichtrecht, Skriptum, note 448 et seq., pp. 101 et seq.). As a subscriber
to the Journal Franz Weber the defendant knew to whom be was sending the rese-
arch paper for publication. He thus accepted the simplistic and exaggerated interpre-
tation of the published article, and be also endorsed the publication in its entirety
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o nekalej siitazi zakazuje aj tvrdenia, ktoré uvddzaji do omylu alebo bezdévodne
poskodzuji. Také tvrdenia boli urobené v tomto pripade, ako bude podrobnejsie vy-
svetlené dalej v bode 4.

3. Sid sa nemoéze stotoZnit s ndzorom profesora Petra Nobela, uverejnenym
v SJZ 88, na strane 251, ktory citoval obZalovany a podla ktorého pisomné vyme-
dzenie necestného konania majticebo vplyv na hospoddrsku sitaz v zmysle § 2 zd-
kona o nekalej siitazi vyZaduje zodpovedajiici zdmer, teda treba povedat, Ze vyZa-
duje subjektivne Zelanie mat vplyv na hospoddrsku sitaz. Tento ndzor je nezlucitel-
ny s cielom sledovanym zdkonom o nekalej siitazi, ktorym je garantovat v zdujme
vsetkych dotknutych stran Cestni, neskreslend sitaz (pozri § 1 zdkona o nekalej sii-
tazi); tymito dotknutymi si dicastnici siitaze, zdkaznici a vseobecnd verejnost’ (»tri-
partitnd povaha« sditazného prava a »rovnocennost« troch zainteresova-
nych skupin, Botschaft, str. 35 a 50). V zdkone nie je teda nic také, co by moblo
podporit tento ndzor. Na to by bol potrebny dodatok k zdkonu (cf. Roger Zich,
ZSR 1111, 1992, str. 173 a nasl. s odvolanim sa na odpoved Federalnej rady
na navrh Statneho radcu Petra Vollmera tykajtci sa novelizicie zikona
o nekalej sttazi, NZZ z 15. januara 1992)... Zdsadu dobrej viery, ktord je uvede-
nd vo vseobecnych ustanoveniach § 2 zdkona o nekalej sitazi a ktord je rozhodujii-
ca pre tito otdzku, a preto aj pre otdzku zdkonnosti, musime chdpat vo svetle sicelu
zdkona a osobitnych skutkovych podstdt v § 3(a) zakona. To pojmovo ovela bliZsie
vymedzuje nezdkonné konanie, pri ktorom sa nevyZaduje subjektivne zavinenie,
predstavujiice trestny Cin »nekalej sitaze«. Zdkon nevyZaduje Ziadny sitaZivy
vztah medzi »autorom nedovoleného inu« a »obetou« (pozri hore). Je potrebné len
sprdvanie so sklonom zasiabnut do sitaze; preto bude postacovat vel'mi slabé spoje-
nie s hospoddrskou Cinnostou (Pedrazzini, Nekald sttaz, str. 33; cf. tiez BGE
117 IV, str. 193 a nasl., Bernina); to je dosledkom funkcnej koncepcie, v ktorej du-
chu bola urobend novelizdcia zdkona. Novy zdkon o nekalej sitazi mal v dmysle
rozsirit sferu ochrany, ktord tento zdkon poskytoval. Takto vo svetle ustanovenia vy-
medzujiicebo ciel, ktory sleduje zdkon, a vo svetle vseobecnyjch ustanoveni zdkona je
vyzadovanie simyslu zasiabnut do sitaZe nezlucitelné s pojmovym vymedzenim
trestného Cinu nekalej siitaze v zmysle vseobecnyjch ustanoveni § 2 zdkona o nekalej
sitazi, pretoZe to nie je obsiabnuté v pojmovom vymedzeni (cf. Zeller, loc. cit., str.
23). Zdkon sa vztabuje aj na kazdého, kto chee svojou medidlnou prdcou spésobit
skanddl alebo senzdcin. Sloboda tlace nezbavuje kritikov povinnosti vyboviet' profe-
siondlnym etickym podmienkam — prdve naopak, takito povinnost povazuje za
samozrejmi (Pedrazzini, loc. cit., str. 239, cf. Zeller, loc. cit., str. 25).

Aj keby bol siid akceptoval ndzor pana Nobela, nebolo by to viedlo v danom pri-
pade k inému zdvern. Umysel (Absicht) je osobitnd forma vedomia, Ze niekto kond
nesprdvne (Versatz). Pre existenciu takéboto zdmeru je postacujiice, ak si je dotknu-
td osoba vedomd mozZnosti, Ze sa konanie uskutocneni a Ze akceptuje tiito moznost
(nedbanlivost; cf. Stark, Mimozmluvné pravo povinného rucenia, Skrip-
tum, poznamka 448 a nasl., str. 101 a nasl. ). ObZalovany ako prispievatel’ ¢aso-
pisu Franz Weber vedel, komu posiela vyskumnd pracu na uverejnenie. Takto ak-
ceptoval zjednodusujici a prebnane zveliceny vyklad clanku, ktory bol uverejneny,
a tieZ schvdlil uverejnenie celého clanku, teda v Ziadnej fize sa pisomne nedistanco-
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since at no stage did be dissociate bimself from even part of it in writing but, while
not considering it to be 100% accurate, nevertheless approved it with the representa-
tion of the Reaper.

4. Since the scope of the UCA is determined by the mere potential aptitude to
affect competition, acts performed in the exercise of fundamental rights in the field of
ideas are covered by it, even when they have only a remote link with economic acti-
vity; only acts that are no more than ideas fall outside the scope of the statute, provi-
ded that they are confined to a strictly personal sphere of activity (Pedrazzini, loc.
cit., pp. 33 et seq., Urs Saxer, AJP 1993, p. 606). In that respect, whether or not
the activity concerned is remunerated is irrelevant. However, an act will not be
caught by the UCA merely because it is performed outside the private sphere. It is
necessary that there be a link, however weak, with an economic activity. Acts that
are performed for purely disinterested ends are not covered by the UCA. Such would
be the case, for example, with associations whose activity is wholly disinterested. An
association will be disinterested if it pursues altruistic aims and does not deal in the
(economic) market. If it does so deal, even without seeking to make a profit, it will
lose the exemption (Pedrazzini, loc. cit. p. 33).

The freedom to carry out scientific research, which can be considered a funda-
mental right (see Jorg Miiller, Die Grundrechte des Schweizerischen Bundes-
verfassung, pp. 122 et seq.) has not been infringed in the instant case. The defen-
dant was and remains entitled to pursue his research. The majority of legal writers
consider that scientific freedom includes the freedom to carry out research, to teach
and to use the result of research done by others (see Miiller, loc. cit.). In that regard,
it is necessary to distinguish scientific freedom from the freedom to communicate to
others the knowledge gained. Like practically all fundamental rights, this freedom of
expression (as an unwritten fundamental right) is not, however, without limits in its
application. It is subject to restrictions, especially in the sphere of the mass media, by
the legal order, which provides for the protection of reputation in the Criminal Code
and for protection of all aspects of the personality, including economic ones, in the
Civil Code and the UCA (see Miiller, loc. cit., pp. 106 et seq.; BGE 117 IV 193:
Bernina). Scientific freedom does not therefore justify publication — especially in
non-specialist periodicals (publication in specialist reviews would have to be conside-
red differently) — of provisional results of research that are misleading or devoid of
sound scientific basis and do not enable conclusions to be reached with certainty.
Scientific researchers must be aware of their responsibilities and give consideration to
the issue of what status laymen will give to the expression of their opinion. These
constraints apply to the defendant likewise. The mere fact that the application of a
statute affects the exercise of a fundamental right by no means signifies that the
restriction of that right is unlawful. When it enacted the UCA, the legislature knew
perfectly well that there was a risk that the statute would come into conflict with the
protected area of intellectual freedoms. That is why section 14 UCA provides, by way
of a cross-reference to Articles 28(c) and 28(f) of the Civil Code, that preventive
measures against periodicals may be ordered only in the strictly limited circumstan-
ces set out in Article 28(c) § 3 of the Civil Code. In the absence of more detailed
provision, the assumption must be that no privilege should attach to facts such as
those in the instant case. Independently of that issue, it must also be observed that, on
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val ani od Ziadnej jebo casti, ale hoci bo nepovazoval za 100 % sprdvny, napriek to-
mu ho schvalil so zndzornenim zubatej s kosou.

4. Pretoze posobnost zdkona o nekalej sitaZi je wrcend Cirou potencidlnon
schopnostou ovplyvnit sitaz, si skutky urobené na podklade myslienok zastresené
tymto zdkonom, aj ked maji len vzdialené spojenie s hospoddrskon Cinnostou; len
skutky, ktoré nie si nicim inym nez myslienkami, nespadajii do posobnosti zdkona
za predpokladu, Ze sa obmedzuji na striktne osobni sféru konania (Pedrazzini,
loc. cit., str. 33 a nasl., Urs Saxer, AJP 1993, str. 606). Z tohto hladiska je irele-
vantné, Ci je alebo nie je dotknuté konanie odmenené. Avsak na skutok sa nebude
vztahovat zdkon o nekalej sitaZi nielen z titulu jeho vykonania mimo sikromnej
sféry. Je nevybnutné, aby tu bolo spojenie s hospoddrskou sitazou, aj ked slabé. Na
skutky, ktoré si vykonané len na nezainteresovany dcel, sa nevztahuje zdkon o ne-
kalej sitaZi. Taky by bol napriklad pripad s asocidciami, ktorych Cinnost je diplne
nezainteresovand. Asocidcia bude nezainteresovand, ak sa bude usilovat o altruistic-
ké ciele a nebude obchodovat na trbu. Ak urobi taky obchod, aj ked bez snaby do-
siabnut zisk, strati vynimku (Pedrazzini, loc. cit. , str. 33).

Sloboda vykondvania vedeckébo vyskumu, ktori mozeme povaZovat za zdklad-
né pravo (pozri Jorg Miiller, Zdkladné prava Svajciarskej federdlnej tstavy,
str. 122 a nasl.), nebola v danom pripade porusend. ObZalovany bol oprdvneny a
zostane opravnenym pokracovat vo svojom vyskwme. Vicsina pravnickych priruciek
berie do vivaby, Ze vedeckd sloboda zahiia slobodu vykondvat vyskum, vyucovat a
pouZivat’ vysledok vyskumu, krory urobili ini (pozri Miiller, loc. cit.). Z tohto hla-
diska je nevybnutné rozlisovat vedeckii slobodu od slobody sprostredkovania znalos-
ti iou ziskanych inym. Ako prakticky vsetky zdkladné prdva tato sloboda vyjadrit
sa (ako nepisané zdkladné prdavo) nie je viak bez branic pri svojej aplikdcii. Je pred-
metom obmedzeni, najmd vo sfére masovokomunikacnych prostriedkov, zo strany
prdvneho poriadku, ktory zabezpecuje ochranu dobrébo mena v Trestnom zdkonni-
ku a ochranu vsetkych stranok osobnosti vrdtane bospoddrskych aspektov v Obcian-
skom zdkonniku a v zdkone o nekalej sitazi (pozti Miiller, loc. cit. , str. 106 a
nasl;; BGE 117 1V, str. 193: Bernina). Vedeckd sloboda preto neopraviiuje na uve-
rejriovanie — najmd v neodbornych Casopisoch (uverejriovanie v odbornych casopi-
soch by muselo byt posudzované odlisne) — predbezmych vysledkov vyskumu, ktoré
st zavddzajiice alebo ktoré nemajii ndleZity vedecky zdklad a newmoZnuji vyvodit
spolablivé zdvery. Vedecki vyskumnici si musia byt vedomi svojej zodpovednosti a
musia vziat do dvahy otdzku, aky vyznam budi prikladat neodbornici vyjadre-
niam ich mienky. Tieto obmedzenia sa vztabuji aj na obZalovaného. Samotny fakt,
Ze aplikdcia zdkona zasabuje do vykonu zdkladného prava, v Ziadnom pripade ne-
zZnamend, Ze obmedzenie tobto prdva je nezdkonné. Ked sa zdkon o nekalej siitaZi
schvaloval, zdkonodarny orgdn vedel velmi dobre o existujiicom riziku, Ze zdkon
moze prist do rozporu s chranenou oblastou dusevnych slobod. Preto § 14 zdkona
o nekalej sitaZi prostrednictvom odkazov na § 28(c) a 28(f) Obcianskebo zakonni-
ka bovori, Ze predbezné opatrenie moZno uloZit' proti periodickej tlaci len za strikt-
ne obranicenych okolnosti, ktoré si uvedené v § 3 ods. 28(c) Obcianskebo zdkonni-
ka. Ak neexistujii podrobnejsie ustanovenia, musi byt splnend podmienka, Ze Ziad-
ne fakty sa neuprednostnia, ako tie v tomto pripade. Nezdvisle od tejto otdzky musi-
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the basis of the principle that there is no hierarchy of fundamental rights (see
Rohrer, Die Beziehung des Grundrechten untereinander, thesis, Ziirich
1982, pp. 104 et seq.), it is necessary to weigh against the fundamental rights relied
on by the defendant the right to freedom of trade and industry.

An essential feature is how language is used to communicate a scientific opinion
when knowledge is still uncertain and, for example, is based solely on sample surve-
ys or experiments involving small numbers of people (only eight in this instance)
who do not represent a cross-section of the population. The more clear-cut the reports
of opinions, the stricter are the requirements to be made of the linguistically correct
representation of the opinions concerned. It is also significant that, even after the
event, the defendant did not distance bimself from gross simplifications and exagge-
rations in the article or from the image of the Reaper with a microwave oven, which
appears on every page of the research paper.

Since the defendant has identified himself with the article in its entirety, the plain-
tffs application must, in terms of competition law, be allowed. Through his asser-
tions, which bave been mentioned in detail above, and the use of the image of the
Reaper;, for which be is liable as be knew the style of the review and accepted and
approved that exaggerated representation, the defendant bas, irrespective of whether
the substance was true, overstepped the acceptable limits and bas thus acted “unne-
cessarily woundingly” within the meaning of section 3(a) UCA. By combining a
tabloid-style report with scientific comment he has also misled the intended reader-
ship. In particular, the image of the Reaper and statements such as “microwave
ovens are more harmful than the Dachau gas chambers”, “... you are exposing your-
self to a slow death...”, or “... it is certain that you will die from cancer...” ... amount
to unacceptable playing on the fear of death. The defendant bimself bad to admit
that the journalist from the Journal Franz Weber bad gone a bit too far and that his
article was a little tendentious. He said that be bad not liked that very much as a
scientist, but the reporter had nonetheless been right. It was sometimes necessary to
use a journalistic style to wake people up...

S. Among other forms of protection, the civil law affords the possibility of apply-
ing for an injunction (Unterlassungsklage). The purpose of such an application is to
obtain from the court an order prohibiting the defendant from interfering in the pla-
intiff’s sphere of interest. Such an order may concern existing or continuing interfe-
rence and threatened interference. The court may allow such an application irrespec-
tive of whether damage has been caused (Troller and Troller p. 105 BGE 104 II
134). Applications may be lodged and injunctions issued only in respect of precisely
defined acts which the defendant has committed and is likely to continue to commit
or is about to commit (BGE 93 II 51). That is clearly true in the instant case, espe-
cially as the defendant has expressly stated that be will continue to follow that route
scientifically ... and has not distanced himself from the publications in issue. To the
application for an injunction there may be joined an application for an order that, if
he breaches the injunction, the defendant shall be punished with imprisonment under
Article 292 of the Criminal Code or a fine (BGE 79 II 420). That penalty must be
supplemented by the one provided for in Article 403 of the Code of Civil Procedure.”
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me na zdklade zdsady, Ze neexistuje hierarchia zdkladnych prdv (pozri Rohrer,
Vzijomny vztah zdkladnych prav, tézy, Ziirich 1982, str. 104 a nasl.) tieZ po-
Znamenat, Ze je nutné vyvazit zdkladné prava, o ktoré sa opieral Zalovany, pravom
na slobodu obchodu a priemyslu.

Zdkladnou Crtou je to, ako sa jazyk pouzije na vyjadrenie vedeckého ndzoru,
ked je poznanie stdle neisté a napriklad zaloZené len na vzorkovani alebo pokusoch
zahinagicich maly pocet ludi (len osem v tomto pripade), ktory nezastupuje repre-
zentativnu vzorku populdcie. Cim ostrejsie sii ndzory vyjadrené, tym prisnejsie mu-
sia byt poZiadavky na ich spravne jazykové zachytenie. Je tieZ vyznamné, Ze obZa-
lovany sa dokonca ani po tejto udalosti nedistancoval od brubych zjednoduseni a
nadsadeni v cldnku alebo od zndzornenia zubatej s kosou s mikrovinnou rirou,
ktoré bolo uverejnené na kazdej strane vyskumnej prdce.

Pretoze obZalovany sa sdm stotoZnil s clankom v jeho celistvosti, musi byt Zalo-
ba navrhovatela vzhladom na sitaziné pravo pripustend. Prostrednictvom svojich
tvrdent, ktoré boli uz podrobne uvedené, a pouZitia zndzornenia zubatej s kosou, za
ktoré je zodpovedny, pretoZe poznal styl Casopisu a akceptoval a odsiblasil tito pre-
bnandi prezentdciu, prekrocil obZalovany bez obladu na to, ¢i bola skutkovd podsta-
ta pravdivd, prijatelné branice a konal tak »bezdovodne skodlivo« v zmysle § 3(a)
zdkona o nekalej sitazi. Kombinovanim novindrskebo stylu spravy s vedeckym vy-
kladom tiez uviedol do omylu Citatel'ski obec, ktorej bol clanok urceny. Obzvldst zo-
brazenie zubatej s kosou a tvrdenia ako »mikrovinné riry si skodlivejsie ako plyno-
vé komory v Dachau«, »... vystavujete sa tak pomalej smrti« alebo »... je isté, Ze zo-
mriete na rakovinu... «, robia neprijatelnou bru so strachom zo smrti. ObZalovany
musel sdm pripustit, Ze novindr z casopisu Franz Weber zasiel prilis daleko a Ze
jeho clanok bol trochu tendencny. Povedal, Ze sa mu to ako vedcovi vel'mi nepdcilo,
ale reportér mal napriek tomu pravdu. Niekedy je potrebné pouzit novindrsky styl,
aby sa ludia zobudili.

S. Okrem inyjch foriem ochrany poskytuje obcianske pravo moznost podat’ Zalo-
bu na pozbavenie prav (Unterlassungsklage). Cielom takejto Zaloby je ziskat od si-
du nariadenie, ktorym sa obZalovanému zakazuje zasahovat do zdujmovej sféry
Zalobcu. Takéto nariadenie sa moZe tykat existujiicebo alebo pokracujiicebo zasaho-
vania a broziaceho zasahovania. Siid moZe pripustit taki Zalobu bez obladu na to,
¢ bola sposobend skoda (pozri Troller a Troller, str. 5 BGE 104 IT 134). Zalobu
mozno podat a sidne nariadenia vydat, len pokial sa tykajii presne definovanych
skutkov, ktorych sa obZalovany dopustil a v pdchani ktorych pravdepodobne pokra-
cuje alebo sa chystd pokracovat’ (BGE 93 1I 51). To je bezpochyby pravdivé v tomto
pripade, najmd ak obZalovany schvdlne uviedol, Ze bude pokracovat’ touto cestou vo
vedeckom bddan.. a nedistancoval sa od publikdcii v tejto veci. K Zalobe na pozba-
venie prdv mozno pripojit ndvrh na vydanie rozhodnutia, ktorym bude obZalované-
mu uloZeny trest odniatia slobody podla § 292 Trestného zdakonnika alebo pokuta
(BGE 79 II 420). Tento trest musi byt doplneny dalsim, ktory umoznuje § 403
Obcianskeho siidneho poriadku.
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b) In the Federal Court

23. On an application by the applicant, the Federal Court (First Civil
Division) delivered the following judgment on 25 February 1994 (transla-
tion from the German):

«

3. The appellant submitted that the UCA was not applicable in the instant case
since the statements complained of were made disinterestedly with a view to protec-
ting public health and not in a context of competition.

(a) The UCA is intended to guarantee, in the interests of all the parties concer-
ned, fair, undistorted competition (section 1). Consequently, amy conduct or
commercial practice is unfair if it offends the principle of good faith and affects rela-
tions between competitors or between suppliers and customers (section 2 UCA) or is
apt to affect them (Cherpillod, ‘L’application de la loi contre la concurrence
déloyale aux journalistes’, résumé of a lecture of 28 January 1992, given to
the Swiss Copyright and Media Association, p. 7). When the UCA is applied
with a view to preventing distortions in competition in the private sector, however,
the conduct of persons who are not in competition with the supplier or customer
affected may also be classified as unfair. That is indisputably the position according
to current legal theory and the case-law (BGE 117 IV 193 E. 1, pp. 195 et seq.
and references, 116 II 463 E. 4a, p. 470; Nobel, Zu den Schranken des UWG
fur die Presse, in SJZ 88/1992, pp. 245 et seq.; Schluep, Die Europavertrig-
lichkeit des schweizerischen Lauterkeitsrechts, in Un droit européen de la
concurrence déloyale en formation, pp. 67 et seq. and p. 81). Notwithstan-
ding that no competitive relationship is required, only conduct that can be described
as an act of competition is probibited, that is to say acts which are objectively aimed
at affecting competitive relationships and not those which take place in a wholly diffe-
rent context. For the purposes of the UCA the conduct of the tortfeasor must therefo-
re be related to the market or competition (‘marktrelevant, marktgeneigt oder
wettbewerbsgerichtet” — Schluep, loc.cit.). Competition can only exist where the
action of the person concerned bas, or is apt to bave, an effect outside the private
sphere (Pedrazzini, Unlauterer Wettbewerb, p. 33). Consequently, the only acts
that are competition-related are those which increase or reduce the market share or
the rate of success in finding customers of businesses formed with a view to profit or
which objectively pursue those aims (see David, Schweizerisches Wettbewerb-
srecht, 2nd ed., 1988, p. 29). The decisive factor, as the court below rightly poin-
ted out, is economic relevance in the sense of a potential aptitude to affect competi-
tion; for that purpose, an objective aptitude is sufficient and it is of no importance
whether there was a subjective intention of intervening in the economic sphere. That
being so, it is of no help to the appellant to rely on the academic legal theory that,
although the need for a competitive relationship bas been dispensed with, an act
committed with the intention of affecting competition is required in all cases for there
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b) Na Federdlnom siide

23. Na zaklade zaloby Ziadatela vyniesol Federdlny sid (prvé civilné od-
delenie) 25. februira 1994 nasledovné rozhodnutie (prelozené z nemciny):

syeee

3. Odvolatel vybldsil, Ze UCA nebol v tomto pripade aplikovatelny, pretoZe tvr-
denia, ktoré si namietané, boli urobené nezaujato s dmyslom chranit zdravie verej-
nosti, a nie v suvislosti so sitazou.

a) UCA md ciel gavantovat’ v zdujme vsetkych dotknutych stran Cestni, neskres-
lendi sitaz (§1). Preto kaZdé sprdvanie alebo obchodnd praktika je necestnd, ak po-
rusuje zdsady dobrej viery a poskodzuje vztahy medzi siitazacimi alebo medzi do-
ddvatelmi a zdkaznikmi (§ 2 UCA) alebo md dmysel poskodit ich (Cherpillod,
Uplatnenie zakona o nekalej stifazi na novinaroch, resumé prednasky z 28.
janudra 1992, ktoré urobila Svajéiarska asocidcia autorského prava a maso-
vokomunikaénych prostriedkov, str. 7). Avsak ked sa UCA aplikuje s dinyslom
zabranit' skresleniu v siitazi v sikvomnom sektore, mozno spravanie osob, ktorych
sa sutaz s doddvatelom alebo zdkaznikom netyka, Rlasifikovat’ aj ako necestné. To
je nepopieratelné podla stanoviska sicasnej pravnej teorie a precedencnébo prdva
(BGE 117 IV 193 E. 1, str. 195 a nasl. a odkazy, 116 II 463 E. 4a, str. 470;
Nobel, K hraniciam zdkona o nekalej stazi pre tla¢, v SJZ 88/1992, str. 245
a nasl.; Schluep, Die Europavertriglichkeit des schweizerischen Lauterkeit-
srechts v Un droit européen de la concurrence déloyale en formation, pp.
67 et seq. and p. 81). Napriek tomu, Ze sa nevyZaduje sitazivy vztah, zakdzané
je len sprdvanie, ktoré moZno opisat’ ako sitaziné konanie, ide o tie skutky, ktoré si
objektivne cielené na ovplyvnenie sitazivého vztabu, a nie o tie, ktoré sa vykonaji
v celkom odlisnom kontexte. Na vicel UCA musi mat’ preto spravanie pdchatela spo-
jenie s trbom alebo sitaZou (‘marktrelevant, marktgeneigt oder wettbewerb-
sgerichtet” — Schluep, loc. cit. ). Sdtaz moze existovat len tam, kde md konanie
dotknutej osoby vplyv, alebo kde md snaby mat vplyv, mimo privdtne;j sféry (Ped-
razzini, Nekald sttaz, str. 33). V dosledku tobo jedinymi skutkami, ktoré majii
vztah k sitazi, si tie, v ktorych dosledku sa zvysuje alebo znizuje podiel na trbu
alebo miera vispechu v bladani obchodwych zdkaznikov a ktoré sa vykondvaji s cie-
lom dosiabnut zisk alebo ktoré objektivne sledujii tieto ciele (pozri David, Svaj-
Ciarske stitazné pravo, druhé vydanie, 1988, str. 29). Rozhodujiicim faktorom
je, ako sid uz spravne uviedol, hospoddrsky vztab v zmysle potencidlnej schopnosti
ovplyvnit’ siitaz; na tento dcel je postacujiica objekRtivna schopnost’ a nemd Ziadny
vyznam, Ci tu bol subjektivny dimysel intervenovat v hospoddrskej sfére. Tdto skutoc-
nost sa vyZaduje vo vsetkych pripadoch porusenia UCA. Odvolatelovi nepomoze
spoliebat’ sa na akademickii pravnu tedriu, Ze pri skutku spachanom s dmyslom za-
siabnut’ do sitaze sa vyZadovala potreba sitazivého vztabu (Nobel, loc. cit., pas-
sim). Bez obladu na skutocnost, Ze tdto teoria sposobuje riziko zdmeny pojmu ne-
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to be an infringement of the UCA (Nobel, loc. cit., passim). Quite apart from the
fact that that theory entails the risk of confusion between the concept of illegality and
elements of the notion of fault, the applicant is confusing motive and intention. He
does not deny that he is seeking to protect consumers by influencing their behaviour
in the market and thereby affecting the sales market for the product be criticises.
That clearly shows a competitive intention, even if it is prompted by idealistic moti-
ves and not by the pursuit of gain.

(b) Scientific research and publications are not in themselves directed at competi-
tion if they remain within the academic context (David, loc. cit.). They so become,
however, if the target readership may objectively construe the scientific opinions as
being designed to influence the bebaviour of market players and, in particular, of
customers. It is unnecessary to explain this in greater detail where science is used as
a disguised means of advertising and where scientific knowledge may serve to boost a
product’s sales (Baumbach and Hefermehl, Wettbewerbsrecht, 17th ed.,
1993...). The same must apply, however, where allegedly scientific statements are
used in a competitive context to influence negatively the sales of a particular product
through denigration of it. Such statements likewise amount to acts of competition
covered by the UCA and are subject to its requirement of fairness (Baumbach and
Hefermehl, loc. cit.).

The statements held against the applicant are, in both content and presentation,
regard being bad in particular to the readership of the periodical concerned, clearly
intended to influence the market since, at least objectively, they are unmistakably
aimed at deterring consumers from buying and using microwave ovens. They are
thus apt to affect competition. That is why the Commercial Court rightly considered
that they came within the scope of the UCA and therefore examined whether they
should be described as unfair within the meaning of that Act.

4. (a) The appellant considers that the order prohibiting his using symbols
evoking death is contrary to federal law as it was not be who was responsible for the
use of the image of the Reaper in the Journal Franz Weber in respect of which the
injunction was imposed and so no recurrence is likely. The Commercial Court
emphasised that it remained unproved that the appellant had taken part in the
design and editing of the periodical or that bis approval had been sought before the
article in question appeared. The appellant had, however, become aware of the tenor
of the article because be was a subscriber to the review but had not distanced himself
from it in any way and bad even said, at the trial, that be liked the image of the
Reaper. The court concluded that the appellant had knowingly accepted his research
paper being used in a simplified and exaggerated manner and had approved the
publication in its entirety.

S. The Berne Court prohibited the appellant ‘from stating that food prepared in
microwave ovens is a danger to bealth and leads to changes in the blood of those who
consume it that indicate a pathological disorder and present a pattern that could be
seen as the beginning of a carcinogenic process’. The appellant says that that probibi-
tion is contrary to federal law since the probibited statement is not unfair within the
meaning of the UCA and enjoyed the protection afforded to fundamental rights.
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zdkonnosti so zdkladmi pojmu viny, Ziadatel zamiera motiv s dimyslom. Nepopie-
ra, Ze sa snaZi chranit’ spotrebitelov ovplyviiovanim ich spravania na trbu a Ze tak
ovplyviiuje trh s vyrobkom, ktory kritizuje. Toto jasne ukazuje sitaZivy dimysel, aj
ked’ je podnieteny idealistickymi motivmi, a nie snabou o zisk.

b) Vedecky vyskum a publikovanie nie si samy osebe zamerané na sitaz, ak
zostanii v akademickom kontexte (David, loc. cit.). Takymi sa vsak stavaji, ak si
Citatelskd obec, ktorej si urcené, moZe objektivne vysvetlit vedecké ndzory urcené
na ovplyvnenie spravania brdcov na trbu, a najma zdkaznikov. Je potrebné podro-
bnejsie vysvetlit, kde sa veda pouZiva ako zastrety prostriedok reklamy a kde mozu
vedecké znalosti sliZit na zvysenie predaja vyrobkov (Baumbach and Hafer-
mehl, Stitazné pravo, 17. vydanie, 1993...). Avsak to isté musi platit tam, kde si
domnelé vedecké tvrdenia pouzité v kontexte siitaze, na vicel negativneho ovplyvne-
nia predaja wrcitého vyrobku tym, Ze bo ociernia. Také tvrdenia sa tieZ rovnaji si-
taznému konaniu, na ktoré sa vztabuje UCA, a podliebajii poZiadavke Cestnosti
(Baumbach and Hafermehl, loc. cit.).

Tyrdenia vznesené proti Ziadatelovi maji svojim obsabom a prezentdcion vzhla-
dom najmd na Citatel'skii obec daného Casopisu jaswy vimysel ovplyvnit trh, pretoZe
sib ,aspon objektivne* bezpochyby zamerané na odstrasenie zdkaznikov od kipy a
pouzivania mikrovlnmwych rir. Tym majii tendenciu zasiabnut do siitaZe. Preto ob-
chodny sid spravne posidil, Ze sa na ne vztabuje UCA, a preto skidmal, i sa maji
povaZovat podla tohto zdkona za necestné.

4. a) Odvolatel sa domnieva, Ze siidne rozhodnutie, ktoré mu zakazuje pouziva-
nie symbolov pripominajiicich smrt, je v rozpore s federdlnym zdkonom, pretozZe to
nebol on, kto bol zodpovedny za pouZitie zobrazenia zubatej s kosou v Casopise
Franz Weber, na zdklade cobo bolo siidne rozhodnutie vydané, a tak neprichddza
do divaly Ziadny jebo opakovany vyskyt. Obchodny sid zdoraznil, Ze zostalo nedo-
kdzané, ¢i sa odvolatel’ ziicastnil na vonkajsej viprave a na priprave vydania casopi-
su alebo Ci sa jebo siiblas poZadoval skor, ako bol uvedeny clanok publikovany. Av-
sak odvolatel’ bol informovany o zneni cldnku, pretoZe bol prispievatelom casopisu,
ale sa od nebo v Ziadnom smere nedistancoval a dokonca v priebebu siidneho kona-
nia povedal, Ze sa mu pdcilo zobrazenie zubatej s kosou. Stid urobil zdver, Ze odvo-
latel vedome siiblasil s pouZitim jebo vyskumnej prdce v zjednodusenej a nadsadenej
forme a schvdlil celé uverejnenie.

S. Bernsky sid zakdzal odvolatelovi tvrdit, Ze potrava pripravend v mikrovin-
nych rirach je nebezpecenstvom pre zdravie a vedie v krvi tych, ktori ju konzumu-
jd, k zmendm indikujicim patologické poruchy a davajicim obraz, ktory by sa mo-
hol chdpat ako zaciatok rakovinovébo procesu. Odvolatel namieta, Ze toto rozhod-
nutie je v rozpore s federdlnym zdkonom, pretoze zakdzané tvrdenie nie je podla
UCA necestné a poZiva ochranu, ktord mu poskytuji zdkladné prava.
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(b) As already indicated, given the readership to which his statements were
addressed and the scientifically unsopbhisticated content of those statements, the appel-
lant bas left the purely academic sphere and entered the realm of competition. He is
therefore subject to the fairness requirement laid down by the UCA. Section 3(a)
UCA provides that a person acts unfairly if be denigrates others or the goods, work,
services, prices or business of others by making inaccurate, misleading or unnecessa-
rily wounding statements. In the appellant’s defence, it must admittedly be acknow-
ledged that it is not always easy to establish the degree of scientific truth of an asser-
tion, since in this sphere of knowledge, what is held to be true today will often be
superseded tomorrow and true again the day after (Baumbach and Hefermehl,
loc. cit.,...). That does not, however, mean to say that ostensibly scientific views on
one’s own work or the work of others in the competition field must always uncondi-
tionally be considered fair. When an opinion relating to the market refers to a ques-
tion that is professionally controversial and is presented as being objectively accurate
or scientifically confirmed, that means that the party concerned has opted in favour
of a particular opinion and is ready to answer for its accuracy also in the context of
competition (BGH, 23.10.1971, in GRUR 1971, pp. 153 et seq., EIV/2, p.
155).

Positive or negative advertising containing scientific data must, accordingly, in
the public interest and in order to ensure effective competition, only be accepted if the
data reflect established scientific knowledge or at least if the advertising clearly states
that there are differing opinions. If there is no absolute guarantee that the scientific
data are correct, the uncritical publication of them is at least deceptive and is accor-
dingly misleading within the meaning of section 3(a) UCA (Baumbach and Hefer-
mehl, loc. cit.,...). That was so in the instant case. According to the Commercial
Court there is absolutely no scientific confirmation of the applicant’s argument; on
the contrary, it bas been mostly rejected. To hold it out as accurate in the context of
competition is unacceptable under section 3(a) LCD, and accordingly the injunction
issued by the Commercial Court does not infringe any provision of federal law.

(c) There can be no question of the UCA’s having been applied in breach of the
Federal Constitution or the European Convention. Statutes must, in particular, defi-
ne fundamental rights and other, conflicting duties of the State so that these two
concerns of constitutional law may be taken into consideration to the greatest possib-
le extent (Miller, Elemente einer schweizerischen Grundrechtstheorie, p.
104). This notion of regulation and the values underlying it must also be taken into
account in the drafting of statutes. The smooth operation of competition and econo-
mic freedom, freedom of expression, scientific freedom and freedom of the press must
be guaranteed as well as possible, but at the same time limited so that the various
constitutional objectives may be reconciled in practice. In that regard, it should be
noted that the UCA provides a remedy only in respect of unfair statements, and the
meaning and purpose of freedom of expression or freedom of the press cannot be to
legitimise unlawful public assertions of that kind. (Hotz, Zur Bedeutung des
Bundesgesetzes gegen den unlauteren Wettbewerb (UWG) fiir die Massen-
medien, in SJZ 86/1990, pp. 26). Anyone claiming scientific freedom is therefore
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b) Ako bolo uz uvedené, vzhladom na Citatelski obec, ktorej boli jeho tvrdenia
adresované, a na vedecky nepodloZeny obsab tychto tvrdeni odvolatel opustil Cisto
akademicki sféru a vstipil do oblasti siitaZe. Podlieha preto poZiadavke cestnosti,
ktordi stanovuje UCA. § 3(a) UCA hovori, Ze osoba kond nekalo, najmd ak ocierviu-
je inych alebo ak ociernuje tovar, prdcu, sluzby, ceny alebo obchod inych tym, Ze ro-
bi chybné, zavddzajiice alebo zbytocne poskodzujiice vybldsenia. Na obbajobu odvo-
latela musime priznat, Ze nie je vidy labké potvrdit stuperi vedeckej pravdy tvrde-
nia, pretoZe v tejto sfére poznania to, o sa povazuje za pravdivé dnes, je Casto pre-
konané zajtra a pravdivé znovu pozajtra (Baumbach and Hafermehl, loc. cit...).
To vsak neznamend, Ze zdanlivy vedecky poblad na viastni prdcu, alebo na prdacu
inych na sitaznom poli sa musi vZdy bezpodmienecne povazovat za cestny. AR sa
nejaky ndzor tykajici sa trbu odvoldva na otdzku, ktord je z odborného hladiska
spornd, a tento ndzor sa prezentuje ako objektivne spravny alebo vedecky potvrde-
ny, Znamend to, Ze dotknutd strana sa rozhodla v prospech urcitého ndzoru a je pri-
pravend niest zodpovednost' za jebo spravnost aj v kontexte hospoddrskej sitaze
(BGH, 23. 10. 1971, v GRUR 1971, str. 153 a nasl., E. IV/2, str. 155).

Preto vedecké didaje, ktoré obsabujii kladnd alebo zdpornd reklamu, musime
brat' do divahy vo verejnom zdujme a v zdujme zabezpecenia efektivne; sitaze len
vtedy, ak reklama jasne potvrdzuje, Ze si tu odlisné nazory. Ak tu nie je diplnd isto-
ta, Ze vedecké ddaje si spravne, ich nekritické uverejnenie je prinajmensom klamli-
vé, a preto podla § 3(a) UCA zavddzajice (Baumbach a Hafermehl, loc. cit.).
Tak to bolo v tomto pripade. Podla obchodnébo siidu tu absoliitne chyba vedecké po-
tvrdenie argumentov Ziadatela; naopak, z vécsej casti boli zamietnuté. Povazovat to
za sprdvne v Rontexte hospoddrskej siitaze je podla § 3(a) UCA neprijatelné, a pre-
to rozhodnutie vydané Obchodnym sidom neporusuje Ziadne ustanovenie federdlne-
ho zdkona.

¢) Nemozeme pochybovat o tom, Ze UCA bol aplikovany v rozpore s federdlnou
dstavou alebo Eurdpskym dohovorom. Zdkowy musia podrobnejsie vymedzit zd-
kladné prava a iné sporné povinnosti stitu tak, aby sa tieto dve zloZky distavného
prdva brali do vivaby v co najvicsom rozsabu (Miiller, Elemente einer schweize-
rischen Grundrechtstheorie, str. 104). Tdto predstava o prdvnom predpise a
hodnoty, ktoré tvoria jej zdklad, sa musia tiez brat do sivahy pri koncipovani prdv-
nych predpisov. Hladké fungovanie hospoddrskej siitaze a hospoddrskej slobody, slo-
body slova, vedeckej slobody a slobody tlace musi byt co najlepsie zabezpecené, ale
sticasne aj obranicené tak, aby sa mobli v praxi uviest do siladu rozne distavné ciele.
Z tobto bladiska by sme mali poznamenat, Ze UCA poskytuje ndpravu, len pokial
ide o necestné tvrdenia, a Ze vyznam a icel slobody slova alebo slobody tlace nemo-
Zu slizit na to, aby ospravedlniovali nezdkonne verejné tvrdenia tobto drubu (Hotz,
O vyzname spolkového zikona proti nekalej stitazi (UWG) pre masmédia,
v SJZ 86/1990, str. 26). KaZdy, kto sa bldsi k slobode vedy, je preto diplne slobodny
vo vysvetlovani svojich ndzorov v akademickej sfére, ale ak sa to tyka hospoddrskej
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wholly free to expound his knowledge in the academic sphere but, where competition
is concerned, he may not claim to bave the truth on his side where the opinion be is
putting forward is disputed. An opinion which has not been confirmed scientifically
must in particular not be misused as a disguised form of positive or negative adverti-
sing of one’s own work or the work of others. In the present case, that is all the more
true as the Commercial Court expressly left the applicant free to base bis proposition
on new scientific findings.

6. The appeal must therefore be dismissed ...”

II. RELEVANT DOMESTIC LAW

24. Section 1 of the Federal Unfair Competition Act of 30 September
1943 reads as follows:

“1. Any abuse of economic competition resulting from deception or awy other
conduct contrary to the principle of good faith shall be deemed to be an act of unfair
competition within the meaning of this law.

2. The principle of good faith is not complied with where, for example, a person:

(a) denigrates others or the goods, work, activity or business of others by making
inaccurate, misleading or unnecessarily wounding statements; ...”

25. The Act of 30 September 1943 was repealed by the Federal Unfair
Competition Act of 19 December 1986, the relevant provisions of which
are as follow:

Section 1

“This law is intended to guarantee, in the interests of all the parties concerned,
fair, undistorted competition.”

Section 2

“Any conduct [Verbalten] or commercial practice [Geschdftsgebaren] shall be
unfair and illegal if it is deceptive or in any other way offends the principle of good
faith and if it affects relations between competitors or between suppliers and custo-
mers.”

Section 3

“A person acts unfairly if; in particular,
(a) he denigrates others or the goods, work, services, prices or business of others
by making inaccurate, misleading or unnecessarily wounding statements;
»
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siitaze, nesmie tvrdit, Ze md pravdu tam, kde je ndzor, s ktorym vystupuje, sporny.
Ndzor, ktory nebol potvrdeny vedecky sa nesmie pouZit nespravne ako zastretd for-
ma kladnej alebo zdpornej reklamy viastnej prdce alebo prdce inych. PretoZe ob-

chodny sid v danom pripade vyslovne ponechal Ziadatelovi volnost, aby podloZil
svoj ndvrh novymi vedeckymi dokazmi, je vsetko o to viac pravdivé.

6. Odvolanie musi byt preto zamietnuté...

II. PRISLUSNE VNUTROSTATNE PRAVO

24. § 1 federdlneho zakona o nekalej sttazi z 30. septembra 1943 hovo-
ri:

»1. Akékolvek zneuZitie hospoddrskej sitaze vychddzajice z klamania alebo
z akéhokolvek konania, ktoré je v rozpore so zdsadou dobrej viery, bude sa povazo-
vat' za skutok nekalej sitaze podla tobto zdkona.

2. Zdsada dobrej viery je porusend, ak napriklad osoba:

a) ocieriiuje inych alebo tovar, prdcu, cinnost, alebo obchody inych tym, Ze robi
klamlivé, zavddzajiice alebo bezddovodne poskodzujiice vybldsenia;...

25. Zakon z 30. septembra 1943 bol zruseny federalnym zikonom o ne-
kalej sttazi z 19. decembra 1986, ktorého prislusné ustanovenia st nasle-
dovné:

§1
wTento zdkon md dlobu garantovat v zdujme vsetkych dotknutych stran cestnii,
neskreslenti sitaz.

§2
Kazdeé spravanie (Verbalten) alebo obchodnd praktika (Geschdftsgebaren), kto-

7d je klamlivd alebo akymkolvek inym sposobom porusuje zdsadu dobrej viery, ale-
bo ovplyviiuje vztahy medzi sitaZiacimi, sa povazuje za necestnii a protipravnu.

§3
,»Osoba kond necestne, najmd ak
a) ociernuje inych alebo tovar, prdcu, Cinnost, alebo obchody inych tym, Ze robi
klamlivé, zavddzajice alebo bezdovodne poskodzujiice vybldsenia;
«
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Section 9

“1. Anyone who through an act of unfair competition sustains or is threatened
with damage to his goodwill, credit, professional reputation, business or economic
interests in general, may apply to a court

(a) to probibit the act if it is imminent;
(b) to order that it cease, if it is still continuing
(¢c) to declare it unlawful, if the interference it bas caused persists.

2. He may, in particular, seek an order that a rectification or the judgment be
communicated to third parties or published.

3. He may also, in accordance with the Code of Obligations, bring an action in
damages and for reparation of non-pecuniary damage and require that any gain be
handed over in accordance with the provisions on intermeddling. «

Section 10

«

2. The actions provided for by section 9, sub-paragraphs 1 and 2, may also be
brought by

(a) professional associations and economic associations whose memoranda
and articles of association authorise them to defend the economic interests of their
members; ...”

PROCEEDINGS BEFORE THE COMMISSION

26. Mr Hertel applied to the Commission on 13 September 1994. He
complained of a violation of Articles 6, 8 and 10 of the Convention.

27. The Commission declared the application admissible on 27 Novem-
ber 1996. In its report of 9 April 1997 (Article 31), it expressed the opinion
that there had been a breach of Article 10 (ten votes to five) and that no
separate issue arose under Article 6 § 1 or Article 8 of the Convention
(unanimously).

FINAL SUBMISSIONS TO THE COURT

28. In his memorial the applicant said th at he stood by the terms of his
application and observations to the Commission.

29. The Government invited the Court to “hold that there had been no
violation of Article 10 of the Convention in the present case and that no
separate issue arose under Article 8 or Article 6 § 1 of the Convention.”
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§9
»1. KaZdy, kto v dosledku skutku nekalej siitaze utrpi skodu alebo mu brozi, Ze
mu bude sposobend skoda na jeho povesti, kredite, profesiondlnej vdznosti, obchod-
nych alebo hospoddrskych zdujmoch vo vseobecnosti, méZe poZiadat sid, aby
a) zakdzal konanie, ak je bezprostredne hroziace,
b) nariadil jebo zastavenie, ak este pokracuje,
¢) vybldsil ho za protiprdvne, ak porusenie, ktoré sposobilo, trvd.
2. MoZe najma Ziadat vydanie sidnebo nariadenia, ktorym bude ndprava ale-
bo rozhodnutie ozndmené tretim osobdm alebo uverejnené.

3. Moze tiez podla zdkona o zdvizkovom prdve podat Zalobu na nabradu pe-
naznej skody a na kompenzdcin neperiazinej ujmy a Ziadat, aby bol vydany akykol-
vek zisk v silade s ustanovenim o neoprdvnenom zasahovani (negotiorum gestio).

§ 10

yees

2. Opatrenia, ktordi sit uvedené v § 9 ods. 1 a 2, mozu uplatnit’ tiez

a) profesiondlne asocidcie a hospoddrske asocidcie, ktorych stanovy ich oprdv-
i branit hospoddrske zaujmy ich clenov...«

KONANIE PRED KOMISIOU

26. Pan Hertel podal staznost Komisii 13. septembra 1994. Namietal
porusenie ¢lankov 6, 8 a 10 Dohovoru.

27. Komisia vyhlésila staznost za prijatelnt 27. novembra 1996. Vo svo-
jej sprave z 9. aprila 1997 (§ 31) vyjadrila nazor, Ze doslo k poruseniu ¢lan-
ku 10 (desiatimi hlasmi k piatim) a Ze nevznikla osobitna otizka podla
¢lanku 6 ods. 1 alebo ¢lanku 8 Dohovoru (jednohlasne).

KONECNE PODANIA SUDU

28. V zaverecnej reci stazovatel povedal, Ze trvd na podstate svojej staz-
nosti a na skutkovych okolnostiach prednesenych pred Komisiou.

29. Vlada poziadala Sad, aby ,rozhodol, Ze nedoslo k poruseniu ¢lanku
10 Dohovoru a ze nevznikla osobitna otazka podla ¢lanku 6 ods. 1 alebo
¢lanku 8 Dohovoru®.
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AS TO THE LAW

I. ALLEGED VIOLATION
OF ARTICLE 10 OF THE CONVENTION

30. The applicant submitted that the ban imposed on him by the Swiss
Courts under the Federal Unfair Competition Act of 19 December 1986
had infringed Article 10 of the Convention, which provides:

“1. Everyone has the right to freedom of expression. This right shall include free-
dom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibili-
ties, may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of natio-
nal security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or
rights of others, for preventing the disclosure of information received in confidence, or
for maintaining the authority and impartiality of the judiciary.”

The Government contested that submission; the Commission agreed
with it.

31. The Court observes that Mr Hertel is prohibited, on pain of the
penalties provided in Article 292 of the Criminal Code and Article 403 of
the Code of Criminal Procedure, from stating that food prepared in micro-
wave ovens is a danger to health and leads to changes in the blood of those
who consume it that indicates a pathological disorder and presents a
pattern that could be seen as the beginning of a carcinogenic process, and
from using, in publications and public speeches on microwave ovens, the
image of death (see paragraphs 20, 22 and 23 above). It is clear therefore
that the applicant has suffered an “interference by public authority” in the
exercise of the right guaranteed by Article 10; indeed, that was not dispu-

ted.

Such an interference will infringe the Convention if it does not meet
the requirements of paragraph 2 of Article 10. It is therefore necessary to
determine whether it was “prescribed by law”, motivated by one or more of
the legitimate aims set out in that paragraph and “necessary in a democra-
tic society” to achieve them.
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L. UDAJNE PORUSENIE
CLANKU 10 DOHOVORU

30. Stazovatel konstatoval, ze zdkaz, ktory mu ulozili $vajéiarske sudy
podla federdlneho zdkona o nekalej stitazi z 19. decembra 1986, je poruse-
nim ¢lanku 10 Dohovoru, ktory ustanovuje:

»1. Kazdy md prdvo na slobodu prejavu. Toto pravo zabina slobodu zastdvat
ndzory a prijimat a rozsirovat informdcie alebo myslienky bez zasabovania stdt-
nych orgdnov a bez obladu na hranice. Tento clanok nebrani statom, aby vyZadova-
li udelovanie povoleni rozhlasovym, televiznym alebo filmovym spolocnostiam.

2. Vkon tychto slobod, pretoZe zahiiia aj povinnosti, aj zodpovednost, moze
podliebat’ takym formalitdm, podmienkam, obmedzeniam alebo sankcidm, ktoré
ustanovuje zdkon a ktoré si nevybnutné v demokratickej spolocnosti v zaujme nd-
rodnej bezpecnosti, izemnej celistvosti alebo verejnej bezpecnosti, predchadzania ne-
pokojom a zlocCinnosti, ochrany zdravia alebo mordlky, ochrany povesti alebo prav
inych, zabrdnenia viniku dovernych informdcii alebo zachovania autority a nestran-
nosti sidnej moci.

Vlada poprela toto tvrdenie; Komisia s nim vyslovila sthlas.

31. Sad konstatuje, ze pan Hertel md zakdzané pod hrozbou trestov
ustanovenych v § 292 Trestného zdkonnika a § 403 Trestného sidneho po-
riadku tvrdit, Ze potrava pripravend v mikrovlnnych rtrach je nebezpecen-
stvom pre zdravie a vedie v krvi tych, ktori ju konzumuji, k zmenam indi-
kujtcim patologické poruchy a davajicim obraz, ktory mozno vidiet na za-
¢iatku rakovinového procesu, a pouzivat v publikaciach a vo verejnych pre-
javoch o mikrovlnnych rirach zobrazenie smrti (pozri odseky 20, 22 a 23).
Preto je jasné, ze stazovatel utrpel ,zdsah zo strany verejnej moci“ pri
uplatiiovani prava, ktoré je garantované clankom 10; o tom niet pochyb.

Taky zasah je porusenim Dohovoru, ak nie je v stlade s poziadavkami
¢lanku 10 ods. 2. Preto je potrebné urcit, ¢i ho ,ustanovuje zikon®, ¢i bol
motivovany jednym alebo viacerymi zdkonnymi cielmi, ktoré si uvedené
v tomto odseku, a ,nevyhnutny v demokratickej spolo¢nosti®, aby boli tie-
to ciele dosiahnuté.
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A. “Prescribed by law”

32. The applicant disputed that the interference in issue was “prescribed
by law”. In his submission, as he was not in the household electrical
appliances market he could not reasonably have foreseen that by sending
his research paper to the Franz Weber Journal he might be committing unfair
competition within the meaning of the Act of 19 December 1986. Indeed,
the scope of that Act was a matter of debate.

33. The Government replied that the prohibition on the applicant was
based on sections 2, 3 and 9 of the Act of 19 December 1986 and on the
Federal Court’s interpretation of those provisions. It was clear therefrom
that even a person who was not a “competitor of the suppliers or buyers”
of such goods could act “unfairly” within the meaning of that statute if he
committed an “act of competition”, that is one likely to affect the market;
whether or not there was a “subjective intention” to do so was irrelevant.
As the dissemination of the statements in issue was liable to have an
“objective impact” on the market in microwave ovens, Mr Hertel could not
maintain that it had been unforeseeable that an injunction would be impo-
sed on him under section 9.

34. The Commission came to the same conclusion.

35. The Court reiterates that a norm cannot be regarded as a “law”
within the meaning of Article 10 § 2 unless it is formulated with sufficient
provision to enable the citizen to regulate his conduct; he must be able — if
need be with appropriate advice — to foresee, to a degree that is reasonable
in the circumstances, the consequences which a given action may entail.
Those consequences need not be foreseeable with absolute certainty. Again,
whilst certainty is desirable, it may bring in its train excessive rigidity and
the law must be able to keep pace with changing circumstances. Accordin-
gly, many laws are inevitably couched in terms which, to a greater or lesser
extent, are vague and whose interpretation and application are questions
of practice (see, for example, the Sunday Times v. the United Kingdom (no.
1) judgment of 26 April 1979, Series A no. 30, p. 31, § 49).

36. In the instant case section 2 of the Federal Unfair Competition Act
of 19 December 1986 (“UCA”) contains a general provision in which are
defined as “unfair and illegal” not only any commercial practice but also
any conduct that is “deceptive or in any other way offends the principle of
good faith and ... affects relations between competitors or between suppliers
and customers”. Furthermore, section 3, which lists certain unfair acts,
provides in particular that “a person acts unfairly if he ... denigrates others
or the goods, work, services, prices or business of others by making inaccu-
rate, misleading or unnecessarily wounding statements” (see paragraph 25
above).

The UCA is not therefore confined in scope solely to economic agents:
people, such as Mr Hertel, who are not market players are also concerned.
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A. ,,Ustanovené zakonom®

32. Stazovatel namietal, Ze by bol zdsah vo veci ,ustanoveny zakonom®.
Podla jeho ndzoru, pretoze nebol Gc¢astnikom trhu s domacimi elektricky-
mi spotrebi¢mi, nemohol celkom predvidat, Ze zaslanim jeho vyskumnej
spravy casopisu Franz Weber sa moze dopustit trestného ¢inu nekalej sttaze
v zmysle zakona z 19. decembra 1986. V skuto¢nosti bol rozsah pouzitia
zakona predmetom diskusii.

33. VIdda odporovala, Ze zédkaz, ktory bol uloZeny stazovatelovi, vyché-
dzal z § 2,3 a 9 zdkona z 19. decembra 1986 a z vykladu tychto ustanoveni,
ktory urobil Federalny sud. Z toho bolo jasné, ze dokonca aj osoba, ktora
nebola konkurentom dodavatelov alebo kupujtacich takéhoto tovaru, moh-
la konat ,necestne“ v zmysle tohto zdkona, ak sa dopustila ,,stitazného ko-
nania“, co je, akoby opvlyviiovala trh; ¢i tu bol alebo nebol ,subjektivny
umysel“, urobit tak je irelevantné. Pretoze $irenie tvrdeni v &isle zodpoveda-
lo ,objektivnemu vplyvu“ na trh s mikrovlnnymi rdrami, nemoéze pan Her-
tel tvrdit, Ze bolo nepredvidatelné, Ze by mohlo byt proti nemu vydané sud-
ne nariadenie podla § 9.

34. Komisia urobila ten isty zaver.

3S. Sud znovu zddraznil, Ze normu nemdzeme povazovat za ,zakon“
v zmysle ¢lanku 10 ods. 2, ak neobsahuje dostato¢né ustanovenia, ktoré
umoznuja obéanovi prispdsobit svoje spravanie; musi mu byt umoznené —
ak je potrebné, s vhodnou pravnou radou — predvidat v miere primeranej
okolnostiam nésledky, ktoré méze dané spravanie sposobit. Tieto nasledky
musia byt predvidatelné s absolttnou istotou. Znovu, zatial ¢o je istota Zze-
latel'na, moze prindsat so sebou nadmernd prisnost a zidkon musi byt
schopny drzat krok s meniacimi sa okolnostami. Pretoze vela zikonov ne-
vyhnutne obsahuje pojmy, ktoré st nejasné a ktorych vyklad a pouzitie za-
visia od praxe (pozri napriklad rozhodnutie ESLP vo veci Sunday Times v.
Spojené kralovstvo (€. 1) z 26. aprila 1979, Séria A, ¢. 30, str. 31, odsek 49).

36. V danom pripade § 2 federalneho zdkona o nekalej stitazi z 19. de-
cembra 1986 (UCA) obsahuje vSeobecné ustanovenie, v ktorom je definova-
nd ako ,necestna a nezikonna“ nielen kazda obchodna praktika, ale aj kaz-
dé spravanie, ktoré je klamlivé alebo objektivne inym spdsobom nartisa za-
sadu dobrej viery a... vplyva na vztahy medzi stifaziacimi alebo medzi doda-
vateImi a zdkaznikmi“. NavySe § 3, ktory uvadza niektoré nekalé skutky,
hovori najmi, Ze ,,osoba kona nekalo, ak ocierniuje inych alebo tovar, pracu,
¢innost, alebo obchody inych tym, Ze robi klamlivé, zavidzajice alebo bez-
dévodne poskodzujtce vyhlasenia (pozri odsek 25).

Rozsah pouzitia UCA sa preto neobmedzuje len na pachatelov trest-
nych ¢inov v ekonomike: na ludi, ako je pan Hertel, ktor{ nie sti G¢astnikmi
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Any remaining doubts as to the express intention of the legislature in that
regard will be dispelled by reading the Federal Council’s memorandum in
support of the Bill (memorandum of 18 May 1983, FF 1983 II 1037), from
which it is clear that the Bill’s sponsors intended, like the legislature in
1943, to protect competition as an “institution”, and not just “competi-
tors”. Moreover, it is explained in the memorandum (chapter 241.2,
commentary on section 2 of the Bill) that:

«

Breaches of good faith standards occur in the context of conduct or commercial
practices that affect relations between competitors or between suppliers and custo-
mers. ... The concept of conduct, which must be understood in terms of its effect on
competitive relationships, enables the acts of third parties which have an important
effect on competition but are not directly associated with it, whether on bebalf of
competitors or on bebalf of customers, to be covered also. The categories of persons
playing a significant role in competition will thus be extended. It is perfectly possible
for consumers’ associations also unfairly to affect competition by publishing compa-
rative tests or referring to press articles, or radio or television programmes. The
consequence of enlarging the scope of protection afforded by the UCA to a wider
sector means that the members of that wider sector will have to assume their respon-
sibilities and may be called upon to answer if they unfairly affect competition. Inde-
ed the intention to enlarge the categories of people covered by the UCA is not a new
one. It was said in the 1942 memorandum on the UCA (FF 1942 685) that unfair
competition was not solely the province of competitors, as the Act also applied when
third parties or associations intervened in the field of competition on behalf of certain
businesses... That conception is explained in some of the constitutive parts of the UCA
in which express reference is made to third parties... The new wording of this section
makes it very clear and definitively so that the categories of people who may be
found liable for acts of unfair competition is henceforth much wider. It is therefore
unnecessary for third parties to be mentioned expressly with respect to conduct that
does not involve a competitive position. Likewise, the long-standing debate as to the
need for a competitive relationship if the UCA is to apply will thus become devoid of
purpose. Legal writers have noted for some time that the requirement of a competiti-
ve relationship has led to inappropriate restrictions....

»

The memorandum goes on to say (chapter 241.31, commentary on
section 3(a) of the Bill):

“... the very wide wording of the general clause ... takes account of the fact that
third parties may also unfairly affect or distort competitive relations. In practical
terms, this means that people, organisations or associations who are not themselves
competitors may be liable for their denigratory statements. The decisive issue is whet-
ber the inaccurate, misleading or unnecessarily wounding statements binder in an
unacceptable manner competitive relations or the commercial position of the person
or body against whom they are made.”
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trhu, sa vztahuje tiez. Akékolvek zostavajice pochybnosti, pokial ide o vy-
slovny zamer zakonodarného organu, v tomto smere, budd odstranené po
precitani Memoranda Federalnej rady na podporu zidkona (memorandum
z 18. maja 1983, FF 1983 II 1037), z ktorého je jasné, ze otcovia zdkona ma-
li ciel, ako zdkon z roku 1943, chranit sifaz ako ,institticiu“ a nielen
yucastnikov sttaze“. NavySe v memorande je vysvetlené, Ze

Syeee

... Porusenia kritérii dobrej viery sa vyskytujii v kontexte sprdvania alebo ob-
chodnych praktik, ktoré vplyvaji na vztahy medzi sitaZiacimi alebo medzi doddva-
telmi a zdkaznikmi... Pojem spravania, ktory musi sa chdpat v podmienkach jeho
vplyvu na konkurencny vztah, umoZnuje podchytenie aj skutkov tretich osob, ktoré
maji dolezity vplyv na sitaz, ¢i uz na strane sitaZitelov alebo zdkaznikov, ale nie
sib s iou priamo spojené. Kategorie osob, ktoré zohrdvaji vyznamii vlobu v siitai,
budii takto rozsivené. Je celkom redlne mozné, aby asocidcie zdkaznikov tieZ necest-
ne ovplyvnili sitaz uverejnenim porovndvajicich testov, alebo poukazovanim na
novinové cldnky alebo na rozhlasové, alebo televizne programy. Vyznam rozsirenia
rozsabu ochrany na Sirsi sektor, ktoré umozrnuje UCA, spociva v tom, Ze clenovia
tohto Sirsiebo sektora si budi musiet uvedomit svoju zodpovednost' a skutocnost, Ze
ich mézu predvolat vysetrujiice orgdny, ak nepriamo ovplyviiuji sitaz. V skutoc-
nosti zdmer rozsirit’ kategorie ludi, na ktoré sa vztabuje UCA, nie je novy. V memo-
rande k UCA (FF 1942 685) z roku 1942 sa uvddzalo, Ze nekald sitaz nie je len
posobiskom sitaZiacich, pretoZe zdkon sa pouzil aj vtedy, ked tretie osoby alebo aso-
cidcie zasabovali do oblasti siitaze v prospech niektorych obchodov... Tdto koncepcia
je vysvetlend v tych ustanovujiicich castiach UCA, v ktorych je jasny odkaz na tretie
0soby... Nové formulovanie tejto Casti ju robi vel'mi jasnou a wrcitou tak, Ze katego-
rie ludi, ktoré moZu byt zodpovedné za trestné Ciny nekalej sitaze, si odteraz ovela
sirsie. Preto je nepotrebné pre tretie osoby, aby boli vyslovne uvedené vzhladom na
sprdvanie, ktoré nezahiiia sitazni poziciu. Rovnako dlbotrvajiica debata, ktord sa
tykala potreby existencie sitazivého vztabu, ak sa md pouzit UCA, sa stane takto
nedicelnon. V pravnickych priruckdch bolo uz niekolkokrdt poznamenané, Ze poZia-
davka sitazivého vztabu viedla k nevhodnym obmedzeniam...

Memorandum dalej pokracuje (¢ast 241. 31, komentar k § 3a zdkona):

--velmi Siroké formulovanie vseobecnej klauzuly... vysvetluje fakt, Ze tretie oso-
by moézu konat’ tiez nekalo alebo skreslovat’ siitazivé vztahy. V praxi to znamend,
Ze ludi, organizdcie alebo asocidcie, ktoré nie si sitaZiacimi, mozno brat na zodpo-
vednost' za ich oCiernujiice vyjadrenia. Rozhodujiicou skutocnostou je, i chybné, za-
vddzajiice alebo bezdovodne poskodzujiice vyjadrenia brania v neprijatelnej miere
sitazivym vztabom alebo obchodnej pozicii osoby alebo orgdnu, proti ktorému st
urobené.
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37. Furthermore, the Federal Court had already indicated before the
occurrence of the events that gave rise to the present case that the applica-
bility of the Act of 19 December 1986 was not conditional on the tortfea-
sor and the injured party being “competitors”; it had held that a journalist
may, through his own articles or by reproducing articles written by others,
be guilty of contravening some of the provisions of the Act (see judgment
of 18 March 1991, Arrets du Tribunal fédéral suisse (ATF) 117 IV 193).

38. The Court consequently accepts that it was “foreseeable” that the
communication to the Franz Weber Journal of the research paper and its
subsequent publication were liable to amount to an act of “competition”
within the meaning of the UCA. That being so, in order to conclude that
the interference was “prescribed by law”, the Court need only note that
section 3 UCA provides “a person acts unfairly if, in particular, ... he denig-
rates others or the goods, work, services, prices or business of others by
making inaccurate, misleading or unnecessarily wounding statements” and
that section 9 provides “Anyone who through an act of unfair competition
sustains or is threatened with damage to his goodwill, credit, professional
reputation, business or economic interests in general, may apply to a court
... to prohibit the act if it is imminent” (see paragraph 25 above).

B. Legitimate aim

39. The applicant submitted that the aim pursued in the instant case —
guaranteeing “fair” competition and therefore the protection of mere
commercial interests — was not among those exhaustively set out in para-
graph 2 of Article 10.

40. The Government argued that the prohibition imposed on the appli-
cant was intended to protect consumers and suppliers from the dissemina-
tion of misleading and false information about the characteristics of servi-
ces and goods on offer on the market. It was thus aimed not only at the
protection of the “rights of others” but also the “prevention of [economic]
disorder”.

41. The Commission expressed the view that the interference in ques-
tion was aimed at “the protection of the reputation [and] rights of others”.

42. The Court observes that the Federal Unfair Competition Act of
19 December 1986 “is intended to guarantee, in the interests of all the
parties concerned, fair, undistorted competition” (section 1 — see para-
graph 25 above) and that a person who sustains or is “threatened with
damage to his goodwill, credit, professional reputation, business or econo-
mic interests in general” through an “act of unfair competition” may apply
to a court for an order prohibiting such act (section 9 — ibid.). It was under
those provisions that the domestic courts granted the Swiss Association of
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37. NavySe Federalny sud urcil este skor, ako sa objavili udalosti, na kto-
rych zaklade vznikol dany pripad, Ze pouzitelnost zikona z 19. decembra
1986 nebola podmienend skuto¢nostou, ze pachatel a poskodena osoba st
yucastnikmi stifaze; platilo, Ze novindr moéze byt prostrednictvom vlast-
nych ¢lankov alebo reprodukovanim ¢lankov napisanych inymi vinnym
z poruSenia niektorych ustanoveni zikona (pozri rozsudok z 18. marca
1991, Arrets du Tribunal fédéral suisse-ATF 117 IV 193).

38. Sud v dosledku toho akceptoval, Ze bolo ,predvidatelné“, ze odo-
vzdanie vedeckej spravy casopisu Franz Weber a jej nasledné uverejnenie zod-
povedali stitaznému konaniu v zmysle UCA. Pretoze to bolo tak, na tcel
urobenia zaveru, ze zasah bol ,ustanoveny zikonom®; musel sud len po-
znamenat, ze § 3 UCA hovori, Ze ,osoba kond nekalo, ak najma... ocieriiuje
inych alebo tovar, prdcu, sluzby, ceny, alebo obchody inych tym, Ze robi klamlivé,
zavddzajiice alebo bezddvodne poskodzujiice vybldsenia®, a Ze § 9 hovori, Ze ...
kazdy, kto v dosledku skutku nekalej siitaze utrpi skodu alebo mu brozi, Ze mu bu-
de sposobend skoda na jeho povesti, kredite, profesiondlnej vaznosti, obchodnych ale-
bo hospoddrskych zaujmoch vo vseobecnosti, moZe poZiadat sid, aby... zakdzal ko-
nanie, ak je bezprostredne broziace® (pozri odsek 25).

B. Uéel sledovany zikonom

39. Stazovatel konstatoval, Ze ciel sledovany v danom pripade — garan-
tovanie Cestnej stifaze, a teda ochrana ¢isto obchodnych zdujmov — nebol
medzi vycerpavajico uvedenymi v ¢lanku 10 ods. 2.

40. Vlada argumentovala, Ze zdkaz, ktory bol uloZeny stazovatelovi, mal
chranif zakaznikov a dodavatelov od roz$irovania informacii, ktoré uvadza-
ja do omylu a ktoré st chybné, o vlastnostiach sluzieb a tovaru, ktoré trh
pontka. Bol tak cieleny nielen na ochranu ,,prav inych®, ale aj na ,zabrane-
nie [hospodarského] zmitku®.

41. Komisia vyjadrila nazor, Ze dany zasah bol zamerany ,na ochranu
povesti [a] prav inych.

42. Sid poznamenal, ze federdlny zdkon o nekalej sttazi z 19. decembra
1986 ,ma zadmer chranif v zidujme vSetkych dotknutych strdn Cestni, ne-
skreslenti sitaz (§ 1 — pozri odsek 25) a ze osoba, ktord utrpela skodu, ale-
bo osoba, ktorej hrozi, Ze jej bude spdsobend skoda na povesti, kredite, pro-
fesionéalnej vaznosti, obchodnych alebo hospodarskych zdujmoch vo vse-
obecnosti“ prostrednictvom pachania ,trestného ¢inu nekalej sitaze, mo-
ze poziadaf sid o vydanie rozhodnutia, ktorym sa zakaze takéto konanie
(§ 9 — pozri odsek 25). Podla tychto ustanoveni domdce stdy pripustili za-
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Manufacturers and Suppliers of Household Electrical Appliances’ applica-
tion alleging unfair competition on the part of Mr Hertel likely to be preju-
dicial to the interests of its members. There is no doubt, therefore, that the
aim of the measure was the “protection of the ... rights of others”.

C. ,Necessary in a democratic society”

43. Mr Hertel considered that the measure imposed on him had been
disproportionate. It amounted to inordinate protection of the economic
interests of the members of the complainant association, at the cost of his
research papers being censored and his being prevented from taking part
in scientific debate on the public-health issues raised by the use of micro-
wave ovens.

44. The Government submitted that the interference in the applicant's
freedom of expression was aimed at guaranteeing fair and free competition
in the interests of society as a whole. It had therefore met a pressing social
need.

The Swiss Courts had issued the injunction only after carefully weig-
hing up the opposing interests: on the one hand, the interest of the Swiss
Association of Manufacturers and Suppliers of Household Electrical
Appliances (“MHEA”) and consumers in being protected against the
propagation of false allegations about microwave ovens and, on the other
hand, the applicant’s interest in disseminating information of his choice.
The applicant had been held out in the article in issue as an “expert”; the
article had, moreover, been accompanied by the shocking image of death
and had stated that it had been scientifically proved that the use of micro-
wave ovens was dangerous for human health. In view of the fact that the
Journal Franz Weber was intended for lay readers, not specialists, and had a
circulation of more than one hundred thousand copies, a large section of
the public would thus have been convinced that there was certainty on the
issue. However, not only was the question highly controversial, but in addi-
tion the research carried out by the applicant had lacked the rigour neces-
sary to be described as “scientific”. Those circumstances justified the inter-
ference which, moreover, had been limited, as Mr Hertel had remained free
not only to pursue his research into microwaves but also to publish and
disseminate the results in non-economic spheres such as scientific or
academic circles. It was also necessary to take into account the shocking
statements the applicant had made in 1989, which had been reproduced in
issue number 8 of the Journal Franz Weber, that microwave ovens were
“worse than the Dachau gas chambers”.

Lastly, in view of the margin of appreciation enjoyed by the Contracting
States in respect of unfair competition, Article 10 had not been infringed.

45. The Commission came to the opposite conclusion.
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lobu Svajéiarskej asociicie vyrobcov a distributérov domacich elektrickych
spotrebi¢ov namietajiicu nekald sttaz zo strany pana Hertela, ktord vlastne
skodila zaujmom jej ¢lenov. Nie je tu preto pochybnost, Ze ciefom opatre-
nia bola ,ochrana prav inych®.

C. ,Nevyhnutné v demokratickej spolo¢nosti“

43. Pan Hertel bol toho néazoru, Ze opatrenie, ktoré mu bolo uloZené,
bolo neprimerané. Rovnalo sa nadmernej ochrane hospodarskych zaujmov
¢lenov stazujicej sa asocidcie na tkor jeho vyskumnej prace, ktord bola
cenzorovand, na tkor jeho samého, ktorému bolo zakazané zucastriovat sa
na vedeckych debatich o otdzkach verejného zdravia vzniknutych v stvis-
losti s pouzivanim mikrovlnnych rir.

44. Vlada wvrdila, ze zasah do slobody prejavu stazovatela bol zamerany
na garantovanie ¢estnej a slobodnej sttaze v zdujme spoloénosti ako celku.
Preto bol spolocensky nevyhnutny.

Svajéiarske sudy vydali sidne nariadenie len po dékladnom zvizeni od-
porujtcich si zdujmov: na jednej strane zaujmov Svajéiarskej asociacie vy-
robcov a distributérov domadcich elektrickych spotrebicov a spotrebitefov,
aby boli uchrianeni od propagovania chybnych tvrdeni o mikrovlnnych ra-
rach, a na druhej strane zdujmov stazovatela na rozsirovanie informdcii
podla jeho vyberu. Stazovatel bol povazovany v ¢lanku za ,experta®; s ¢lan-
kom boli navy$e spojené Sokujice zobrazenia smrti a tvrdilo sa v fiom, zZe
bolo vedecky dokazané, Ze pouzitie mikrovlnnych rir je nebezpecné pre
ludské zdravie. So zretefom na skutoénost, ze casopis Franz Weber bol urce-
ny pre laickych ¢itatelov, nie odbornikov a ma naklad viac ako 100 000 ku-
sov, velkd ¢ast verejnosti tak bola presvedéend, Ze tu bola istota vo veci. Av-
Sak nielenze otdzka bola vysoko kontroverzna, ale navySe vyskumu, ktory
vykonal stazovatel chybala seriéznost, potrebna na to, aby mohol byt ozna-
ceny ako ,vedecky“. Tieto okolnosti opraviiovali na zasah, ktory bol navyse
ohraniceny, pretoze panovi Hertelovi zostala zachovand sloboda nielen po-
kracovat vo vyskume o mikrovlnnych rarach, ale aj sloboda publikovat a
rozsirovat vysledky tohto vyskumu v nehospodarskej sfére, vo vedeckych
alebo akademickych kruhoch. Bolo potrebné tiez vziat do Gvahy Sokujice
vyjadrenia, ktoré urobil stazovatel v roku 1989 a ktoré boli uverejnené
v Cisle 8 Casopisu Franz Weber a v ktorych tvrdil, Ze mikrovlnné rdry sa ,hor-
$ie ako plynové komory v Dachau®.

Nakoniec so zretefom na volnost tvahy, ktora pozivaji zmluvné Staty
vo vztahu k nekalej sttazi, nebol ¢lanok 10 poruseny.

45. Komisia dospela k opa¢nému zaveru.
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46. The Court reiterates the fundamental principles under its case-law,
as most recently set out in the judgments of Grigoriades v. Greece
(25 November 1997, Reports of Judgments and Decisions 1997-VII,
p- 2589, § 44) and Zana v. Turkey (Reports 1997-VII, pp. 2547-8, § S1):

(i) Freedom of expression constitutes one of the essential founda-
tions of a democratic society and one of the basic conditions for its prog-
ress and for each individual’s self-fulfilment. Subject to paragraph 2 of
Article 10, it is applicable not only to “information” or “ideas” that are
favourably received or regarded as inoffensive or as a matter of indifferen-
ce, but also to those that offend, shock or disturb. Such are the demands
of pluralism, tolerance and broadmindedness without which there is no
“democratic society”. As set forth in Article 10, this freedom is subject to
exceptions, which — as the Court has already said above — must, however,
be construed strictly, and the need for any restrictions must be established
convincingly (see the following judgments: Handyside v. the United
Kingdom, 7 December 1976, Series A no. 24, p. 23, § 49; Lingens v. Austria,
8 July 1986, Series A no. 103, p. 26, § 41; and Jersild v. Denmark, 23
September1994, Series A no. 298, p. 26, § 37).

(i) The adjective “necessary”, within the meaning of Article 10 § 2,
implies the existence of a “pressing social need”. The Contracting States
have a certain margin of appreciation in assessing whether such a need
exists, but it goes hand in hand with European supervision, embracing
both the legislation and the decisions applying it, even those given by an
independent court. The Court is therefore empowered to give the final
ruling on whether a “restriction” is reconcilable with freedom of expression
as protected by Article 10.

(iif) The Court’s task, in exercising its supervisory jurisdiction, is not
to take the place of the competent national authorities but rather to review
under Article 10 the decisions they delivered pursuant to their power of
appreciation. This does not mean that the supervision is limited to ascerta-
ining whether the respondent State exercised its discretion reasonably,
carefully and in good faith; what the Court has to do is to look at the inter-
ference complained of in the light of the case as a whole and determine
whether it was “proportionate to the legitimate aim pursued” and whether
the reasons adduced by the national authorities to justify it are “relevant
and sufficient” (see the Sunday Times v. the United Kingdom (no. 2)
judgment of 26 November 1991, Series A no. 217, p. 29, § 50). In doing so,
the Court has to satisfy itself that the national authorities applied stan-
dards which were in conformity with the principles embodied in Article 10
and, moreover, that they relied on an acceptable assessment of the relevant
facts (see the Jersild judgment cited above, p. 26, § 31).

47. The Swiss authorities thus had some margin of appreciation to deci-
de whether there was a “pressing social need” to impose the injunction in
question on the applicant.
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46. Sud opitovne zdoraznil zdkladné principy vychadzajice z jeho pre-
cedenc¢ného préva, ako boli naposledy uvedené v rozsudkoch Grigoriades v.
Grécko (rozsudok ESEP z 25. novembra 1997, Zbornik stidnych rozsudkov
a rozhodnuti 1997-VII, str. 2589, odsek 44) a Zana v. Turecko (Spravy
1997-VII, str. 2547-8, odsek 51):

i)  Sloboda prejavu vytvara jeden z podstatnych zakladov demokratic-
keJ spolocnostl a jednu zo zakladnych podmienok j jej pokroku a sebareali-
zicie kazdého jedinca. S vynimkou ¢lanku 10 ods. 2 je aplikovatelna nielen
na ,informdacie“ alebo ,myslienky“, ktoré sti priaznivo prijimané alebo po-
vazované za netito¢né alebo za bezvyznamné, ale aj na tie, ktoré urdzaju, So-
kujti alebo rozc¢uluja. Také st poziadavky pluralizmu, tolerancie a znasan-
livosti, bez ktorych neexistuje ,,demokraticka spolo¢nost“. Ako je ustanove-
né v ¢lanku 10, tato sloboda ma vynimky, ktoré — ako uz Stid povedal — sa
vSak musia vykladat presne a potreba akychkolvek restrikcii musi byt ziste-
na presvedéivo (pozri nasledujiice rozhodnutia ESLP vo veci Handyside v.

Spojené kralovstvo zo 7. decembra 1976, Séria A, €. 24, str. 23, odsek 49;
Lingens v. Rakusko z 8. jila 1986, Séria A, ¢. 103, str. 26, odsek 41; a]ersﬂd
v. Dansko z 23. septembra 1994, Séria A, ¢. 298, str. 26, odsek 37).

ii) Pridavné meno ,nevyhnutny“ v zmysle ¢clanku 10 ods. 2 zahfna
existenciu ,naliehavej spolocenskej potreby“. Zmluvné Stity maji urcitt
volnost v Gvahe, ¢i takd potreba existuje, ale to je v stlade s eurépskym do-
hladom zahfnajicim tak pravne predpisy, ako aj rozhodnutia, v ktorych sa
aplikujd, dokonca aj tie rozhodnutia, ktoré vydal nezavisly sud. Sid ma
preto plnd moc s koneénou platnostou rozhodnt, ¢i bola ,restrikcia“ zlu-
¢itelna so slobodou prejavu, ktord je chranena ¢lankom 10.

iii) Ulohou Sddu pri svojej kontrolnej sudcovskej moci nie je nahradit
kompetentné narodné organy, ale skor preskiimat podla ¢lanku 10 rozhod-
nutia, ktoré tieto organy na zaklade svojej pravomoci urobili. To vsak ne-
znamena, ze preskiimavanie je ohranic¢ené zistovanim, ¢i Zalovany $tit uro-
bil svoj tsudok zodpovedne, starostlivo a v dobrej viere; Glohou Sudu je
preskimat zasah, krory je predmetom staznosti, vo svetle celého pripadu a
urdit, ¢i bol ,primerany zdkonnému tcelu, ktory sledoval®, a ¢i dévody uve-
dené narodnymi orgdnmi na jeho ospravedlnenie st ,relevantné a postacu-
jace“ (pozri rozsudok ESLP vo veci Sunday Times v. Spojené kralovstvo (¢.
2) z 26. novembra 1991, Séria A, ¢. 217, str. 29, odsek 50). Konajuc tak, Sud
sa musi presved¢it o tom, ze narodné orginy aplikovali pravne normy, kto-
ré st v stlade s principmi zakotvenymi v ¢lanku 10, a Ze sa navySe opierali
o prijatelné hodnotenie prislusnych skutoc¢nosti (pozri uz citovany rozsu-
dok ESLP vo veci Jersild, str. 26, odsek 31).

47. Svajciarske organy mali takto moznost volnej tivahy v rozhodovani,
¢i tu bola ,,nevyhnutna spolocenskd potreba“, aby bolo vydané predmetné
stdne nariadenie proti stazovatelovi.
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Such a margin of appreciation is particularly essential in commercial
matters, especially in an area as complex and fluctuating as that of unfair
competition (see the Markt Intern Verlag GmbH and Klaus Beermann v.
Germany judgment of 20 November 1989, Series A no. 165, p. 20, § 33 and
the Jacubowski v. Germany judgment of 23 June 1994, Series A no. 291-A,
p. 14, § 26). It is however necessary to reduce the extent of the margin of
appreciation when what is at stake is not a given individual’s purely
“commercial” statements, but his participation in a debate affecting the
general interest, for example, over public health; in the instant case, it
cannot be denied that such a debate existed. It concerned the effects of
microwaves on human health (indeed, the only issue was over the conclu-
sions reached by Mr Hertel in his research as set out in issue number 19 of
the Journal Franz Weber and not the subject matter of that research). In that
respect, the present case is substantially different from the Markt Intern
and Jacubowski cases cited above.

The Court will consequently carefully examine whether the measures in
issue were proportionate to the aim pursued. In that regard, it must balan-
ce the need to protect the rights of the members of the MHEA against
Mr Hertel’s freedom of expression.

48. The Court observes that the applicant did no more than send a
copy of his research paper to the Journal Franz Weber. He had nothing to do
with the editing of issue number 19 of that periodical or in the choice of
its illustration, of which he became aware only after its publication. That is
clear from Mr Weber’s statement of 14 April 1992 (see paragraph 18 above)
and was not called into question by either the Commercial Court of the
Canton of Berne or by the Federal Court. Both courts held that the appli-
cant’s liability derived from the fact that in sending his paper to the Journal
Franz Weber he had accepted its being used in a simplified and exaggerated
manner — as, given the periodical concerned, it had been foreseeable that it
would be — and that, consequently, he had identified himself with the
article in issue (see paragraphs 22-23 above).

As regards the content of issue number 19 relating to microwave ovens,
the applicant was thus neither author nor co-author of the title on the
cover page (see paragraph 10 above), the editorial column (attributed to
Franz Weber — see paragraph 11 above) or of pages 3 to 10 (attributed to
René d’Ombresson — see paragraph 12 above). The only parts that can be
attributed to him are, with the exception of the titles and sub-titles appea-
ring on them, pages 5 to 10, which contain an extract of the research paper
(see paragraph 13 above). The Court notes that nowhere is it expressly
proposed that microwave ovens be destroyed or boycotted or their use
banned and that the applicant did not repeat the statements he made in
1989 and which had been published in issue number 8 (April/May/June
1989) of the Journal Franz Weber. In addition and above all, the applicant’s
views on the harmful effects on human health of the consumption of food
prepared in microwave ovens are expressed in far less categorical terms
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Takato volna dvaha je potrebnd najmi v obchodnych veciach, obzvlast
v oblasti takej zlozitej a stile sa meniacej, ako je oblast nekalej stitaze (po-
zri rozsudok ESEP vo veci Markt Intern Verlag GmbH and Klaus Beermann
v. Nemecko z 20. novembra 1989, Séria A, ¢. 165, str. 20, odsek 33 a rozsu-
dok ESLP vo veci Jacubowski v. Nemecko z 23. juna 1994, Séria A, ¢. 291-A,
str. 14, odsek 26). Je v8ak potrebné obmedzit rozsah volnej tivahy, ked to,
o ¢o ide, nie je len ,,obchodné“ tvrdenie jednotlivca, ale jeho tcast na disku-
siu ovplyviiuje vSeobecny zaujem napriklad na verejnom zdravi; v danom
pripade nemdzeme popriet, ze takdro diskusia existovala. Tykala sa vplyvov
mikrovlnnych rir na ludské zdravie (v skuto¢nosti zo zaverov, ktoré dosia-
hol pan Hertel vo svojom vyskume, ako bolo uverejnené v ¢isle 19 casopisu
Franz Weber, vychadzala len jedina sporna otazka, ktora nebola témou toh-
to vyskumu). Z tohto hladiska je dany pripad podstatne odlisny od hore ci-
tovanych pripadov Markt Intern a Jacubowski.

Sad bude preto pozorne skimat, ¢i boli opatrenia, ktoré boli vo veci
urobené, primerané tcelu, ktory sledovali. Z tohto hladiska musi zvazit
potrebu ochrany prav ¢lenov MHEA proti slobode vyjadrovania na strane
pana Hertela.

48. Stid poznamenava, ze stazovatel neurobil viac ako to, Ze poslal svoju
vyskumnu spravu casopisu Franz Weber. Nemal ni¢ spolo¢né s pripravou vy-
dania ¢isla 19 tohto ¢asopisu ani s vyberom jeho ilustracii, o ktorych sa
dozvedel len po ich publikovani. To je jasné z vyjadrenia pina Webera zo
14. aprila 1992 (pozri odsek 18) a to nezobral do tivahy ani Obchodny sad
kanténu Bern, ani Federdlny sid. Obidva stidy boli toho nazoru, Ze stazo-
vatelova zodpovednost vyplyva zo skuto¢nosti, Ze zaslanim svojej prace do
Casopisu Franz Weber akceptoval jej pouzitie v zjednodusenej a nadnesenej
forme, pretoze vzhladom na predmetny ¢asopis bolo predvidatelné, Ze na-
stane, a tak sa sim stotoznil s ¢lankom (pozri odseky 22 a 23).

Pokial ide o obsah ¢isla 19 tykajiiceho sa mikrovlinnych rar, stazovatel
nebol tak ani autorom, ani spoluautorom nadpisu na titulnej strane (pozri
odsek 10), edi¢nej rubriky (pristidenej panovi Weberovi — pozri odsek 11)
alebo textu na stranich 3 az 10 (pripisanych pdnovi Renému
d’Ombressonovi — pozri odsek 12). Jediné Casti, ktoré mu moézeme prist-
dit, je text na stranich 5 az 10, obsahujuci vytah z jeho vyskumnej prace
(pozri odsek 13), s vynimkou titulkov a podtitulkov, ktoré sa na tychto
strandch objavuju. Sid poznamenava, Ze nikde nie je vyslovne navrhnuté,
aby boli mikrovlnné riry znic¢ené alebo bojkotované, alebo ich pouzivanie
zakdzané a ze stazovatel nezopakoval vyjadrenia, ktoré urobil v roku 1989
a ktoré boli uverejnené v ¢isle 8 (april, maj, jun 1989) casopisu Franz Weber.
Navys$e a predovsetkym nézory stazovatela o Skodlivych vplyvoch konzu-
movania potravy pripravenej v mikrovlnnych rarach na [udské zdravie st
vyjadrené ovela menej kategorickymi vyrazmi, ako uviedla vlada; mézeme
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than the Government intimated; that is to be seen in particular from the
repeated use of the conditional mood and the choice of non-affirmative
expressions. In that regard, the last lines from the extract, in which the
applicant’s conclusions from his experiments are summarised, are particu-
larly striking. Thus, although it is stated that the results obtained “show
changes which bear witness to pathogenic disorders”, as regards any cance-
rous effects it is explained that the results present a pattern which “might”
correspond to the beginning of a cancerous development and which
“deserves attention”; likewise, there is no assertion that the consumption
of irradiated food is harmful for man as a result of the induction of indi-
rect radiation through food, but merely a suggestion that it “might” be (see
paragraph 13 above).

49. It nevertheless remains the case that the dissemination of such
statements was likely to have an adverse effect on the sale of microwave
ovens in Switzerland and it is to be noted in that respect that the Journal
Franz Weber has a not negligible circulation of more or less one hundred
and twenty thousand copies. It must nevertheless be noted that the perio-
dical is not general in content since it deals in particular with environmen-
tal and public-health issues and is distributed almost entirely by subscrip-
tion; it therefore has, in all likelihood, a specific readership such that the
impact of the ideas it contains should be limited. Indeed, that was the view
of the President of the Vevey District Court (see paragraph 17 above). The
Court also notes that in the present case it was not alleged that the publi-
cation in issue had a measurable effect on the sale of microwave ovens or
caused actual damage to the members of the MHEA. In applying the UCA,
the Commercial Court of the Canton of Berne and the Federal Court mere-
ly found that it was plausible that there had been such an effect. The
Commercial Court in particular confined itself to holding (see paragraph
22 above):

“.. In each case ... it must be ascertained whether the bebaviour of the person
concerned affects the relations between competitors or between suppliers and custo-
mers. ... Even if there is no certain proof of a connection between the drop in turno-
ver in respect of microwave ovens and the [defendant’s] bebaviour, it is clear that the
allegations and publications complained of in the instant case are apt to diminish
sales of microwave ovens and, consequently, to harm the businesses associated with
the plaintiff. The objective aptitude to affect competition is therefore established.”

50. It will be seen from the foregoing that Mr Hertel played no part in
the choice of the illustration for issue number 19 of the Journal Franz
Weber, that those statements that were definitely attributable to him were
on the whole qualified and that there is nothing to suggest that they had
any substantial impact on the interests of the members of the MHEA. In
spite of all that, the Swiss Courts prohibited the applicant from stating
that food prepared in microwave ovens was a danger to health and led to
changes in the blood of those consuming it that indicated a pathological

HERTEL proti SVAJCIARSKU 75

to vidiet najmi z opakovaného pouzitia podmieriovacieho sposobu a z vy-
beru nie tplne jednoznaénych vyrazov. Z tohto hladiska vypovedaju po-
sledné riadky vytahu, v ktorych sa sumarizuju zavery stazovatelovych expe-
rimentov. Teda i ked sa tvrdi, Ze ziskané vysledky ,ukazujd zmeny, ktoré
maju za nésledok patologické poruchy*, ¢o sa tyka akychkolvek rakovino-
tvornych tcinkov, je vysvetlené, ze vysledky predstavuja vzorky, ktoré ,mo-
zu“ korespondovat so zaciatkom rakovinového vyvoja a ktoré ,si zaslizia
pozornost“; rovnako tu nie je tvrdenie, Ze konzumovanie oziarenej potravy
je pre ¢loveka skodlivé v dosledku indukcie nepriameho Zziarenia potravou,
ale len naznak, Ze by ,,mohlo byt“ (pozri odsek 13).

49. Napriek tomu zostava faktom, Ze rozsirovanie takych tvrdeni muse-
lo mat pravdepodobne nepriaznivy vplyv na predaj mlkrovlnnych rar vo
Sva]aarsku a tak je potrebné v tejto stvislosti poznamenat, Ze casopis Franz
Weber ma nie bezvyznamny naklad vo vyske viac alebo menej ako 120 000
kusov. Napriek tomu musime poznamenat, ze ¢asopis nema vSeobecny ob-
sah, pretoze sa venuje najmi environmentilnym otidzkam a otizkam verej-
ného zdravia a je rozSirovany takmer tplne formou predplatného; preto
ma so vSetkou pravdepodobnostou $pecidlnu ditatelski obec, tak zZe vplyv
myslienok, ktoré obsahuje, by mal byt obmedzeny. Teda to bol nizor pred-
sedu Okresného stdu vo Veveyi (pozri odsek 17). Std tiez poznamenava, Ze
v danom pripade nebol predlozeny dékaz, ze publikovanie vytlacku malo
meratelny vplyv na predaj mikrovlnych rir alebo Ze zapricinilo skuto¢na
$kodu ¢lenom MHEA. Pri aplikovani UCA Obchodny std kanténu Bern a
Federalny sid len zistili, Ze bolo pravdepodobné, ze tu taky vplyv bol. Ob-
chodny std sa obmedzil najmi na nazor (pozri odsek 22):

-V kaZdom pripade... musi byt urcené, Ci spravanie dotknutej osoby md vplyy
na vztahy medzi sitaziacimi alebo medzi doddvatelmi a zdkaznikmi... Aj ked tu
nie je isty dokaz o vztabu medzi poklesom obchodného obratu, co sa tjka mikrovin-
nych i, a spravanim (staZovatela), je jasné, Ze tvrdenie a uverejnenie, ktoré sii na-
mietané v tomto pripade, maji snabu zniZit predaj mikrovinnych rir, a teda posko-
dit obchody spojené so Zalobcom.

50. Z doteraz uvedeného mozeme vidiet, ze pan Hertel nehral dlohu vo
vybere ilustracii pre ¢islo 19 casopisu Franz Weber, ze tvrdenia, ktoré mu boli
nakoniec pristiidené, boli vsetky kvalifikované a Ze tu nie je ni¢ na to, aby
sme tvrdili, Ze tieto tvrdenia mali nejaky vplyv na zaujmy ¢lenov MHEA.
Napriek tomu $vajciarske stdy zakazali stazovatelovi tvrdit, Ze potrava pri-
pravend v mikrovlnn)’/ch rurach je nebezpeéenstvom pre zdravie a viedla
v krvi tych, ktorf ju konzumuja, k zmenam, indikujicim patologické po-
ruchy a davajucim obraz, ktory mézeme vidiet ako zaciatok rakovino-
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disorder and presented a pattern that could be seen as the beginning of a
carcinogenic process, and from using the image of death in association
with microwave ovens.

The Court cannot help but note a disparity between that measure and
the behaviour it was intended to rectify. That disparity creates an impres-
sion of imbalance that is materialised by the scope of the injunction in
question. In that regard, although it is true that the injunction applies only
to specific statements, it nonetheless remains the case that those state-
ments related to the very substance of the applicant’s views. The effect of
the injunction was thus partly to censor the applicant’s work and substan-
tially to reduce his ability to put forward in public views which have their
place in a public debate whose existence cannot be denied. It matters little
that his opinion is a minority one and may appear to be devoid of merit
since, in a sphere in which it is unlikely that any certainty exists, it would
be particularly unreasonable to restrict freedom of expression only to gene-
rally accepted ideas.

The fact that the Swiss Courts expressly reserved Mr Hertel’s freedom
to pursue his research does not in any way alter that finding. As to presen-
ting the results outside the “economic sphere”, it is not transparently
obvious from the courts’ decisions that he was given such a possibility; it
may be that the wide scope of the UCA would prevent those reservations
being seen as providing a significant reduction in the extent of the interfe-
rence in question.

Furthermore, if the applicant fails to comply with the injunction he
runs the risk of a penalty, which could include imprisonment.

51. In the light of the foregoing, the measure in issue cannot be consi-
D

dered as “necessary” “in a democratic society”. Consequently, there has
been a violation of Article 10.

II. ALLEGED VIOLATIONS OF ARTICLE 6 § 1
AND ARTICLE 8 OF THE CONVENTION

52. The applicant submitted that the measure imposed on him preven-
ted him from communicating to others the result of his scientific work
and damaged his “personality as a scientist”; he argued that that amoun-
ted to a violation of Article 8. He added that by ordering him not to asso-
ciate symbols of death with microwave ovens, the Swiss Courts had prohi-
bited an act which he had not committed — since he had merely communi-
cated his report to the Journal Franz Weber — and had no intention of
committing; he complained on that basis that the measure was “unfair”
and amounted to a breach of Article 6 § 1.
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vého procesu, a pouzivat zobrazenie smrti v stvislosti s mikrovlnnymi ra-
rami.

Sud si preto nemdze pomoct, ale poznamendava nerovnost medzi opat-
renim a spravanim, ktoré malo amysel napravit ho. Tato nerovnost vytvira
dojem nevyvazenosti, ktory je vyjadreny rozsahom opatrenia, o ktorom ho-
vorime. Z tohto hladiska, aj ked je pravda, Ze sidne nariadenie sa vztahuje
len na osobitné tvrdenia, napriek tomu zostava sporna skutoénost, Ze tieto
tvrdenia mali vzfah k samej podstate nazorov stazovatela. Efektom stidne-
ho nariadenia tak bolo scasti cenzorovat pricu stazovatela a podstatne re-
dukovat jeho schopnost sprostredkovat d’alej verejnosti nazory, ktoré maja
svoje miesto vo verejnej diskusii a ktorych existenciu nemézu popriet. Nie
je podstatné, Ze jeho ndzor je v mensine, alebo Ze sa zd4 byt neopodstatne-
nym, pretoze v oblasti, v ktorej je nepravdepodobnost existencie akejkolvek
istoty, by bolo obzvlast nezmyselné obmedzit slobodu prejavu len na vse-
obecne akceptované myslienky.

Skutoénost, ze $vajéiarske sady vyslovne zachovali panovi Hertelovi slo-
bodu pokracovat v jeho vyskume, v ziadnom smere nemeni toto rozhodnu-
tie stdu. Co sa tyka prezentovania vysledkov mimo ,hospodarskej sféry,
zo sudnych rozhodnuti nie je priamo zrejmé, ¢i mu bola takito moznost
dand; je mozné, Ze Siroky rozsah uplatnenia UCA by branil zachovat tieto
vyhrady, povazované za vyhrady zabezpecujice podstatné obmedzenie roz-
sahu zasahovania, o ktorom je rec.

Navyse, ak stazovatel nebude namietat proti sidnemu rozhodnutiu,
podstupuje riziko ulozenia pokuty, ktoré moze zahfnat uviznenie.

51. Vo svetle doteraz uvedeného opatrenie vo veci nemozno povazovat
za ,nevyhnutné“ v demokratickej spolo¢nosti“. Teda doslo tu k poruseniu
¢lanku 10.

II. UDAJNE PORUSENIE CLANKU 6 ODS. 1
A CLANKU 8 DOHOVORU

52. Stazovatel vyhlésil, Ze opatrenie, ktoré mu bolo ulozené, mu branilo
v sprostredkovani vysledkov jeho vedeckej price inym a poskodilo jeho
,0sobnost ako vedca®; dovodil, Ze to viedlo k poruseniu ¢lanku 8. Dodal, Ze
tym, Zze mu bolo zakdzané pouzivat symboly smrti v stvislosti s mikrovin-
nymi rirami, mu $vajciarske sidy zakazali konanie, ktorého sa nedopustil,
pretoze on len odovzdal svoju pricu casopisu Franz Weber, a ktorého nemal
ani umysel sa dopustit; na zdklade toho sa stazoval, Ze stidne nariadenie
bolo ,,nespravodlivé“ a porusilo ¢lanok 6 ods. 1.
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53. The Government maintained that no question arose under Article 8
and that the complaint under Article 6 § 1 was unfounded.

54. Having regard to its finding of a violation of Article 10, the Court,
like the Commission, considers that no separate question arises under
Article 6 § 1 or Article 8.

III. APPLICATION
OF ARTICLE 50 OF THE CONVENTION

55. Article 50 of the Convention provides:

“If the Court finds that a decision or a measure taken by a legal authority or any
other authority of a High Contracting Party is completely or partially in conflict with
the obligations arising from the ... Convention, and if the internal law of the said
Party allows only partial reparation to be made for the consequences of this decision
or measure, the decision of the Court shall, if necessary, afford just satisfaction to the
injured party.”

A. Damage

56. Mr Hertel said that the injunction that had been imposed on him
had entailed the closing of his laboratory and caused him damage which
he put at 20,000 Swiss francs (CHF).

57. The Government invited the Court not to allow that claim.
58. The Delegate of the Commission expressed no view.

59. The Court finds no causal link between the damage alleged by the
applicant and the interference with his right to freedom of expression. It
therefore dismisses the claim.

B. Costs and expenses

60. The applicant claims CHF 72,917 for costs and expenses before the
Swiss Courts and the Strasbourg institutions (of which CHF 7,980 is clai-
med for the latter proceedings).

61. The Government submitted that as regards the applicant’s costs and
expenses before the Swiss Courts, only those relating to the application to
the Federal Court — amounting to CHF 13,000 — should be reimbursed as
that had been the only recourse sought on a national level for a decision
that there had been a violation as alleged and to remedy it. As to the costs
of the proceedings before the Strasbourg institutions, a fair assessment
would be CHF 8,000. In short, the Government declared that it was ready
to pay the applicant CHF 21,000.
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53. Vlada zastdvala nazor, ze nevznikla osobitna otdzka podla ¢lanku 8
a ze staznost je podla ¢lanku 6 ods. 1 nepodlozena.

54. Vzhladom na svoj nalez vo veci porusenia ¢lanku 10 je Std, podob-
ne ako Komisia, toho nézoru, Ze nevznikla osobitna otdzka podla ¢lanku 6
ods. 1 alebo ¢lanku 8 Dohovoru.

. III. UPLATNENIE
CLANKU 50 DOHOVORU

55. Clanok 50 Dohovoru ustanovuje:

Ak Siid zisti, Ze rozhodnutie alebo opatrenie siidnebo alebo kazdého iného orgd-
nu Vysokej zmluvnej strany je vplne alebo Ciastocne v rozpore zo zdvizkami vyply-
vajiicimi z tohto Dobovoru, a ak vndtrostdtne prdvo tejto strany umoZnuje len Cias-
tocné odstranenie dosledkov takéhoto rozhodnutia alebo opatrenia, rozhodnutie Sii-
du priznd v pripade potreby poskodenej strane spravodlivé zadostucinenie.

A. Perlaznia skoda

56. Pan Hertel uviedol, Ze sidne nariadenie, ktoré mu bolo ulozené, ma-
lo za nésledok uzavretie jeho laboratéria a sposobilo mu skodu, ktort sta-
novil na 20 000 $vajciarskych frankov (CHF).

57.Vlada vyzvala Sud, aby tito Ziadost neschvalil.
58. Zastupca Komisie sa nevyjadril.

59. Sad nevidi pri¢innt stvislost medzi skodou, ktort uvadza stazova-
tel, a medzi zdsahom do jeho prava na slobodu prejavu. Preto tdto ziadost
zamieta.

B. Naklady a vydavky

60. Stazovatel ziadal 72 917 CHF ako nahradu nikladov a vydavkov
sudneho konania pred Svajciarskymi sidmi a inStitticiami v Strasburgu
(z ktorych 7 980 CHF ziada za posledné z uvedenych konani).

61. Vlada vyhlasila, Ze pokial ide o stazovatelove naklady a vydavky pred
$vajc¢iarskymi sidmi, mali by sa nahradi€ len tie, ktoré sa tykaju odvolania
na Federdlny stud, predstavujtce priblizne 13 000 CHF, pretoze boli jedi-
nou nadhradou ziadanou na narodnej drovni v rozhodnuti, Ze tu doslo
k poruseniu, ako je uvedené, a je potrebna naprava. Co sa tyka nakladov na
konanie pred institGciami v Strasburgu, spravodlivo stanovena nahrada by
bola 8 000 CHF. Stru¢ne povedané, vlada vyhlasila, ze je ochotna zaplatit
stazovatefovi 21 000 CHF.
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62. The Delegate of the Commission did not express a view.

63. If the Court finds that there has been a violation of the Convention,
it may award the applicant not only the costs and expenses incurred before
the Strasbourg institutions, but also those incurred before the national
courts for the prevention or redress of the violation (see, in particular, the
Zimmermann and Steiner v. Switzerland judgment of 13 July 1983,
Series A no. 66, p. 14, § 36). In the instant case, having regard to the subject
matter of the proceedings before the Commercial Court of the Canton of
Berne and what was at stake in them, Mr Hertel is entitled to request
payment of the costs and expenses incurred in them in addition to the
costs and expenses of the proceedings before the Federal Court, the
Commission and the Court. That being so, the Court considers it reaso-
nable to award the applicant CHF 40,000.

C. Default Interest

64. According to the information available to the Court, the statutory
rate of interest applicable in Switzerland at the date of adoption of the
present judgment is 5% per annum.

FOR THESE REASONS, THE COURT

1. Holds by six votes to three that there has been a violation of Article 10 of
the Convention;

2. Holds unanimously that it is unnecessary to consider the complaints
under Article 6 § 1 and Article 8 of the Convention;

3. Holds by eight votes to one:

a) that the respondent State is to pay the applicant, within three
months, 40,000 (forty thousand) Swiss francs for costs and expen-
ses;

b) that simple interest at an annual rate of 5% shall be payable on that
sum from the expiry of the above-mentioned three months until set-
tlement;

4. Dismisses unanimously the remainder of the claim for just satisfaction.

Herbert Petzold Rudolf Bernhardt
Registrar President
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62. Zastupca Komisie sa nevyjadril.

63 Ak Sad vyslovi nazor, ze doslo k poruseniu Dohovoru, mal by pri-
znat stazovatelovi nielen nahradu nakladov a vydavkov, ktoré mu vznikli
pred institticiami v Strasburgu, ale aj tych, ktoré mu vznikli v konani pred
narodnymi sidmi na tcely ochrany, alebo nahrady za poruSenie (pozri naj-
mi rozsudok ESLP vo veci Zimmermann a Steiner v. Svaj¢iarsko z 13. jala
1983, Séria A, ¢. 66, str. 14, odsek 36). V danom pripade, bertic do avahy
podstatu konania pred Obchodnym stidom kanténu Bern a to, o ¢o v fiom
i8lo, je pan Hertel opravneny ziadat zaplatenie nakladov a vydavkov, kroré
mu v stvislosti s tymto konanim vznikli, okrem zaplatenia nékladov a vy-
davkov, ktoré mu vznikli z konania pred Federdlnym stidom, Komisiou a
Stadom. Pretoze je to tak, Siid povazuje za rozumné priznat stazovatelovi
40 000 CHF.

C. Neplnenie zavizku

64. Podla informacie, ktora je k dispozicii Sudu, je zdkonnd vyska tro-
kovej sadzby vo Svaj¢iarsku v case prijatia tohto rozhodnutia 5 % roc¢ne.

Z TYCHTO DOVODOV SUD

1. rozhodol, Siestimi hlasmi proti trom, Ze doslo k poruseniu ¢lanku 10 Do-
hovoru;

2. rozhodol, jednomyselne, Ze nie je potrebné posudzovat staznost podla
¢lanku 6 ods. 1 a ¢clanku 8 Dohovoruy;

3. rozhodol,6smimi hlasmi proti jednému, Ze:

a) prislusny $tat je povinny zaplatit stazovatelovi do troch mesiacov
40 000 (Styridsattisic) $vajciarskych frankov ako nadhradu nékladov a
vydavkov; a

b) trok vo vyske 5 % rocne bude splatny diiom uplynutia uvedenych
troch mesiacov do zaplatenia;

4. zamieta zvy$ok zaloby na spravodlivé zadostucinenie.

Herbert PETZOLD Rudolf BERNHARDT
registrdtor predseda
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In accordance with Article 51 § 2 of the Convention and Rule 55 § 2 of
Rules of Court B, the following separate opinions are annexed to this
judgment:

(a) dissenting opinion of Mr Bernhardt;

(b) dissenting opinion of Mr Matscher; and

(c) dissenting opinion of Mr Toumanov.

DISSENTING OPINION OF JUDGE BERNHARDT

I am unable to follow the majority of my colleagues in the present case.
I cannot subscribe either to the result in the concrete case, or to the general
approach on which it is based. In the final analysis, the present decision of
the Court reviews the decisions taken by the national courts like a court of
last instance and does so in the context of economic and competition
matters.

The earlier decisions of the Court quoted in paragraph 46 of the
present judgment concern the freedom of expression in a political context.
In paragraph 47, the judgment accepts that it is indispensable for national
authorities to enjoy a considerable margin of appreciation in determining
what restrictions on the freedom of expression may be necessary in econo-
mic matters and especially in the field of unfair competition. But this
correct statement is not respected thereafter. The Court tries itself to strike
a fair balance between the interests of the economic producers concerned
and Mr Hertel’s freedom of expression. In giving a detailed description and
evaluation of the publication as well as of the surrounding factors, the
Court comes to a different conclusion from that of the national courts.

In the present case, it is beyond doubt that the applicant’s central asser-
tion and the alleged scientific results do not stand up to close scrutiny, and
this was obviously decisive for the national courts. There might be good
reasons to allow such statements irrespective of their correctness, but the
European Court of Human Rights should not substitute its own evalua-
tion for that of the national courts, where those courts considered, on
reasonable grounds, the restrictions to be necessary.

DISSENTING OPINION OF JUDGE TOUMANOV

(provisional translation)
I agree with Mr Bernhardt’s dissenting opinion.

Furthermore, I voted against awarding a sum under Article 50 of the
Convention as, in my view, there is no justification for reimbursing the
applicant for the costs and expenses he incurred before the national courts.
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V stlade s ¢lankom 51 ods. 2 Dohovoru a pravidlom 55 ods. 2 Pravidiel
Sadu B st pripojené k rozhodnutiu nasledovné osobitné nazory:

a) rozdielny nazor pana Bernhardta;
b) rozdielny nazor pana Matschera; a

c) rozdielny ndzor pana Toumanova.

ROZDIELNY NAZOR PANA BERNHARDTA

V danom pripade Nemd&zem stihlasit s vic¢sinou mojich kolegov. Nemo-
Zem sa stotoznit ani s vysledkom v konkrétnej veci, ani so vieobecnym po-
natim, na ktorom je zaloZené. V zaverecnej analyze dané rozhodnutie Stdu
reviduje rozhodnutia prijaté ndrodnymi sidmi ako Std poslednej inStancie
a kona tak v kontexte hospodarskych veci a veci stitaze.

Predchadzajice rozhodnutia Studu uvedené v odseku 46 daného roz-
hodnutia sa tykaji slobody vyjadrovania v politickom kontexte. V odseku
47 rozhodnutie akceptuje, Ze je nevyhnutné, aby mali nirodné orginy
zna¢nu volnost v uvazovani pri uréovani, aké obmedzenia slobody prejavu
mozu byt potrebné v hospodarskych zélezitostiach, a najmi v oblasti neka-
lej stitaze. Ale toto spravne tvrdenie sa dalej nereSpektuje. Stid sa snazi sim
dosiahnut ¢estnti rovnovahu medzi zdujmami dotknutych hospodarskych
vyrobcov a slobodou pana Hertela na vyjadrenie. Podrobnym opisom a
hodnotenim uverejnenia, ako aj stvisiacich skuto¢nosti prisiel Sud k odlis-
nému zaveru ako narodné sady.

V danom pripade nemozno pochybovat, ze stazovatelove v§eobecné tvr-
denia a uvadzané vedecké vysledky neobstoja pri podrobnejSom preskima-
ni, a to bolo predovsetkym rozhodujtce pre nirodné organy. Mohli tu byt
dostato¢né dovody pripustit také tvrdenia bez ohladu na ich spravnost, ale
Eurépsky sid pre Tudské prava by nemal nahradzat jeho vlastné hodnote-
nie hodnotenim narodnych stidov, kde tieto sudy boli toho nazoru na ro-
zumnom podklade, Ze obmedzenia boli nevyhnutné.

ROZDIELNY NAZOR PANA TOUMANOVA

Sthlasim s rozdielnym ndzorom pana Bernhardta.

Navyse hlasoval som proti priznaniu financnej ¢iastky podla ¢lanku 50
Dohovoru, pretoze podla méjho ndzoru tu nie je narok na refundiciu na-
kladov a vydavkov stazovatela, ktoré mu vznikli pred nirodnymi sidmi.
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DISSENTING OPINION OF JUDGE MATSCHER

(provisional translation)

1. T agree with the majority’s view that the interference was prescribed
by law and pursued a legitimate aim (see the Markt Intern Verlag GmbH
and Klaus Beermann v. Germany judgment of 20 November 1989, Series A
no. 165, §§ 28 et seq.). Those two issues must firstly be assessed in the light
of the legislation of the State concerned.

2. On the other hand, I am unable to agree with the majority’s finding
that the measure in issue was not “necessary in a democratic society”.
Unfair competition is a complex technical subject and it was in accordance
with their case-law — which is similar to that of the courts of other Europe-
an countries — that the Swiss courts held that the applicant’s statements
came within that sphere. After weighing up the interests concerned, the
Swiss courts held that the applicant’s exaggerated statements — which,
contrary to what was asserted by the applicant, were not based on any
scientific evidence — infringed the Unfair Competition Act and granted the
plaintiffs’ application for an injunction barring him from continuing to
publish the statements. He was not prohibited from continuing his rese-
arch or from publishing that research in an appropriate way.

Furthermore, the argument that the person “really responsible” was not
Mr Hertel, but Franz Weber, does not stand up, as the applicant had made
his report available to Mr Weber and could have foreseen the use that
would be made of it. Moreover, the applicant approved the publication
because he did not dissociate himself from it and had made similar
remarks in an interview that was also published in the Journal Franz Weber.
As in the Markt Intern case, I consider that in unfair competition cases
States should be afforded a wider margin of appreciation than in other
spheres of freedom of expression. Otherwise, the system for preventing
unfair competition, one that is beneficial to the business world, will be
destroyed. While there is debate between specialists in the field, it is not
over whether interference in the freedom of expression is lawful, but only
as to whether particular conduct does or does not amount to unfair
competition. That is not an issue for the Court to decide.

I find that the respondent State did not go beyond that margin of
appreciation, particularly as the penalty imposed on the applicant was not
disproportionate.
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ROZDIELNY NAZOR PANA MATSCHERA

1. Stihlasim s viésinovym ndzorom, zZe zasah bol ustanoveny zikonom a
ze sledoval zakonny ciel (pozri rozsudok ESLP vo veci Markt Intern Verlag
GmbH a Klaus Beermann v. Nemecko z 20. novembra 1989, Séria A, &. 1685,
odsek 28 a nasl.). Tieto dve skuto¢nosti musia byt najskér zhodnotené vo
svetle pravneho poriadku dotknutého Statu.

2. Na druhej strane nemézem suihlasit s vic$inovym nazorom, Ze opat-
renie vo veci nebolo ,,nevyhnutné v demokratickej spolo¢nosti“. Nekala sti-
taz je zlozitym technickym subjektom a bolo v stilade s ich precedenénym
pravom, ktoré je podobné precedenénému pravu stdov inych eurdpskych
krajin, Ze $vajciarske stidy boli toho nézoru, Ze tvrdenia stazovatela boli
v medziach tejto sféry. Po zvazeni dotknutych zaujmov boli svajéiarske su-
dy toho nazoru, Ze nadnesené tvrdenia stazovatela — ¢o v rozpore s tym, ¢o
vyhlasoval stazovatel, nebolo zaloZené na ziadnom vedeckom dékaze — po-
rusili zdkon o nekalej stitazi a pripustili navrh Zalobcu na vydanie stidneho
nariadenia, ktoré mu zakazovalo pokracovat v uverejiiovani stanovisk. Ne-
bolo mu zakazané pokracovat v jeho vyskume alebo tento vyskum vhod-
nym sposobom publikovat.

Navy$e argument, ze osobou, ktora bola ,skutoéne zodpovedna®, nebol
pan Hertel, ale Franz Weber, neobstoji, pretoze stazovatel napisal svoju
pracu tak, aby ju mohol pan Weber pouzit, a stazovatel mohol predvidat
sposob, akym bude pouzitd. Navyse stazovatel odsuhlasil uverejnenie, pre-
toze sa nediStancoval od neho a urobil podrobné poznamky v rozhovore,
ktory bol tiez publikovany v casopise Franz Weber. Tak ako v pripade Markt
Intern som toho nazoru, ze v pripadoch nekalej stitaze by sa mal sidom
umoznit vi¢si rozsah volnej tvahy ako v inych oblastiach slobody prejavu.
Inak bude systém ochrany nekalej stitaze, ktory je prospesny pre obchodny
svet, zniceny. Zatial ¢o tu je diskusia medzi Specialistami z danej oblasti,
nie je sporné, ¢i je zasah do slobody vyjadrovania zdkonny, ale je sporné len
to, ¢i dané spravanie predstavuje alebo nepredstavuje nekala sataz. To nie
je otdzka, o ktorej ma Suid rozhodnt.

Som toho nazoru, Ze prislusny $tit nesiel za hranicu volnej tvahy, naj-
mi o sa tyka trestu ulozeného stazovatelovi, ktory nebol neprimerany.



