APPLICATION/REQUETF N° 1521%/89
M v/BELGIUM

M c¢/BELGIQUE

DECISION of 1 July 1991 on the admissibility of the application

DECISION du ler yullet 1991 sur la recevabilite de la requéte

Article 26 of the Canvention and Rule 44, paragraph 4 of the Commussion’s Rules
of Procedure Purpose of the six month ume limit

The runmng of the six month period 1y interrupted by the first letter from the applicant
setting out summarily the object of the application provided that the letter 5 not
Sfollowed by a long delav before the application 15 completed

Examination of the circumstances which nught n such a case suspend the running of
the pertod Application for a retrial not taken nto account

Article 26 de la Convention et article 44 , paragraphe 4, du Reglement interieur
de 1a Commussion Delar de siv mois ratio legis

Le¢ cours du delat de six mors est imtetrompu pe la premuere lettre du 1equerant
exposant sommairement I obyet de la requéte a condition que cette lettre ne soit pas

sunte d un long laps de temps avant que la requéte soit completee

Examen des circonstances susceptibles en paretl cas de suspendre le cours du delat
Procedure en revision non prise en constderation
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Summary of the facts

The applicant, a Belgian national born 1 1936, 15 represemred by Mr Luc
Musson, a lawyer practising i Ligge

The applicant cohabited with @ married man from 1971 until the latter's death
tn 1979, In his will the cohabitee made his daughter and the applicant his umversal
legatees

The lawfulnesy of the legacy n favour of the applicant was contested by the
widow and the daughter. The Court of First Instance upheld the legacy on 26 March
1981 On 19 May (982, on appeal by the daughter and the widow, the Court of
Appeal ruled that the legacy was untawful The applicant’s appeal on ponts of law
was dismssed on 3 March 1983 Cn 13 June 1984 the upplicant ledged ar apphcation
for a retrial concerning the judgment of 19 May 1982  These proceedings are st
pending

(TRANSLATION)
THE LAW

The applicant alleges that in annulling the legacy left to her by her cohatntee the
Court of Appeal infringed her rights to famuly Iife and peaceful enjoyment of her
property, by establishing discrimination between married and unmarried couples,
contrary to Articie 8 of the Convention and Article 1 of Protocol No. 1, taken
separately and in conjunction with Article 14 of the Convention She also complains
that she was denied the access to 4 court guaranteed by Article 6 of the Convention,
i that 1t was allegedly impossible for her to raise the above complaints in the Court
of Cassatron
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The Commission has first exanuned the question of the date of introduction of
the present apphication The applicant wrote to the Commuission for the first tme on
12 December 1982 1n a letter briefly setting out all her complaints  On 8 February
1983 the Commssion Secretanat sent her a letter drawing her attention 1o the need to
exhaust domestic remedies  The letter alvo 1nformed her that the application would be
registered as soon as she returned the applicauon form she had been given during a
visit to the Commussion Secretaniat No more was heard from the applicant until 28
Aprd 1989, on which date she sent the Commussion 4 letter setting out 1o detail the
complaints raised in December 1982 and including the relevant documents  On 30 June
1989 she sent the Commussion a duly completed and <igned appiication form

The Commussion recalls that, according to 1ts established practuce, it considers
the date of introduction of an apphcation to be the date of the applicant’s first letter
indicating tus intention to lodge an application and giving some indication of the nature
of the complaints he wishes to raise  However, where a substantial interval follows
before the apphcant subnuts further information regarding his proposed application, the
Commussion examines the particular circumstances of the case m order to decide what
date should be regarded as the date of introduction of the apphication interrupting the
running of time for the purpese of the s1x month hont faid down by Article 26 of the
Convention {cf No 442970, Dec 1271, Collection 37 p 109)

The Commission considers that the purpose of the s1x month rule 1s to mamntain
reasonable legal certainty and ensure that cases raistng 1ssues under the Convention are
examined within a reasonable ime Tt ought alse 1o prevent the anthonues and other
persons concerned from being kept m a state of uncertamty for a long penod of time
Lastly, the rule 1s designed to facilitate establishment of the facts of the case, otherwise
with the passage of time, this would become more and more difficult, and a fur
examination of the 1ssue rarsed under the Convention would thus become problematic

Admuttedly, however, the express obligation laid down 1n Article 26 of the
Convention concerns only the introduction of an application, but the Comnmussion has
hitherto shown generosity 1n this respect by accepting that the date of introduction
should be held to be the date on which the first letter setting out the complamt 15
submitted, without 1imposing any other restrictrons

Nevertheless, it would be contrary to the spunt and purpose of the six month rule
laxd down 1 Article 26 of the Convention to accept that by means of an imtial letter
an apphcant could set in motion the procedure provided for in Article 25 of the
Convention only to remain mactive thereafter for an unlimited and unexplamed period
of ime  The Commssion has always rejected apphcations submutted more than six
months after the date of the final decision when the running of time has not been
mterrupted by any particular circumstance It considers that it would be nconsistent
with the object and purpose of the six month rule to deviate from this practice when
the application has actually been introduced, 1n accordance with Article 25 of the
Convention, within six months of the final decssion but has not been pursued thereafier
{No 11626/83, Dec 7585, DR 42 p 205)
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Delays on the apphcant’s part 1n pursuing the application are acceptable only 1
so far as they are based on the particalar circumstances of the case  In the present
case, however, the Commus<ton recalls that, accordhng to 1ts case law, a procedure
directed towards the reopeming of a case or a retnal of 1ts ments 15 not normally a
remedy which need be exhausted and which can be taken nto account for the purposes
of the s1x month rule (cf No 7805/77, Dec 5579, DR 16 p 68) Consequently, the
application for a retrial concerming the judgment of 19 May 1982, lodged by the
applicant on 13 June 1984, cannot be taken nto consideration Tt 1s thus apparent that
more than six years elapsed between the final decision regarding annulment of the
legacy 1 favour of the apphicant, 1¢ the Court of Cassation’s judgment of 3 March
1983, and the applicant’s letter indicating her mtention to resume the application

Accordingly, the Commussion considers that wn this case the date of introduction
of the apphcanion must be held o be 28 Apnl 1989, the date of the applicant’s first
letter to the Cormnmusston after exhaustion of domestic remedies, and not 12 December
1982, the date of her previous letter

1t follows that the apphcation must be rejected, pursuant to Article 27 para 3
of the Convention

For these reasons, upammously, the Commission

DECLARES THE APPLICATION INADMISSIBLE
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