APPLICATION N’ 26090/94
Gianluca VISCONTI and Gerda GLEBE VISCONTI v/1ITALY

DECISION of 27 May 1998 on the admissimlity of the application

Article 6, paragraph 1 of the Convention

a) The pwpose of holding judicial proceedings in public is to praotect ingants against
the adnuantration of pustice i secret with no public scrutiny and to give citizens
confidence in the courts By rendering the adnunistiation of justice visible, publicity
corttibutes fo emvurine that mals we fau, a defimny featwre of democratic
societies

b) The prinaple that hearings should be held in public does not mean that third

parties are entitled to artend hearings which are held in private On the facts, the

second applicant, who s the mother of the first applicant, was not a party to the
proceedings and thus cannot complain about the fact that she was not allowed to
attend the hearing

~—

Article 25 of the Convention Crinunal proceedings i chambers, in which no public
hearing was held Whether o1 not this could potentially consutute a violatwn of
Article 6, the first applicant whe was mvolved in the proceedings as a awil party
claiming damages, cannot Jlaim 1o be a “victim” since he farled to avail humself of hus
vight to 1efuse to allow the cave to be dealt with under the ubridged procedure and to
have it dealt with instead 1 ordinary proceedings in which the prinaiple that hearings
should be held tn public would apply without restriction

THE FACTS
The hirst applicant 15 an Ttahan citizen, born 1n 1972 and resident in Rivalta

{Turin Province) He was represented before the Commussion by his mother, Mrs Gerda
Glebe Visconti, who 1s also the second applicant
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The facts of the case as submutted by the applicants may be summansed as
follows

a) Parncular cocumstunces of the case

On 6 May 1989 dunng a party at a villa in Rivalta (Tunin Province), the first
applicant was pushed violently by DV and fell into an almost empty swimming pool
INCUFTING VETY SErous mjures

On 5 June 1989 the hirst applicant’s parents lad o complant agamst D Vo with
the Turin public prasecutor who made investgations and ordered a medical report on
the first applicant

On 6 November 1989, the public prosecutor served DV with nouce (nformu
ziondr garanzia) of the opening of a preliminary judicial investugation into his conduct
on suspicion of his having caused very serious personal injury (lestont personal:
grantsyime) The notice was also served on the first apphcant s parents 1n their capacity
as the representatives of thewr minor child

On 18 November 199] the public prosecutor applied for DV to be commuited
for tral

On 5 December 1991 DV was summoened (together with the first applicant, a5
the victim) 1o appear before the preliminary investigations judge at Turtn District Court
on 30 January 1992 for a preliminary hearing

Since this hearing took place 1n chambers neither the second applicant nor her
husband were allowed 10 be piesent The first apphicant was assisted physically by the
policemen who were attending He had himself joined as a party to the proceedings
claiming cvil damages He also apphed for o medical repert on himself 1o be placed
on the case file and the judge so ordered

The public prosecutor requested the judge to order a further medical report D v
applied for the proceedings to follow the abndged procedure - that 15 to say, that the
case should be resolved at the prelminary hearing (in chambers), on the basis of the
evidence already on the case file The public prosecutor did not agree to this
application

Ihe prebminary wmvestigauons judge ordered 1 further medical report and
adjourned the case to 17 February 1992

On an unspecified date DV renewed his application for the case to be dealt
with under the abndped procedure and this time the public prosecutor agreed
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In a judpment (5¢ nrenza di giudizio abbreviato) of 27 November 1992, deposited
with the registry on 25 February 1993, Tunn Distnict Court convicted DV and
sentenced him to two years’ imprisonment but with 1mmediate remussion It also
ordered him 10 pay the first apphicant interim damages of 150 milhon hre with the
precise amount of the final damages to be determined by the civil courts and to pay
the hrst applicant s legal costs

On 7 Apnl 1993 DV appealed agamst this judgment to Turin Court of Appeal,
seehing 1o have the offence of which he had been convicted reclassiied which would
resultin s conviction being exungumshed under an amnesty The first Court of Appeal
hearing was set down for 2(} November 1997

In a judgment of 2() November 1997, deposited with the registry on 4 December
1997, Turin Court of Appeal reclassified the charge on which D V had been convicted
from intentionally causing personal injury to unintentionally causing personal injury and
declared the offence extinguished by effluxion of ume

b} Relevant domestic luw

Under sections J18ff and 438ff of the Code of Cnminal Procedure a crimmal
case may be tned under the abrnidged procedure (giudizio abbreviaio) if the accused so
requests and the public prosecutor agrees In that case the case 1s dealt with in 1ty
entirety Al the prelinvaary bearing (held wn private) on the basis of the evidence already
an the case hle 1n the presence of the accused defence counsel the public prosecutor
and the vicum

Under secuion 44 1(2) of the Code of Criminal Procedure, a victum who joins the
proceedings as a civil party claiming damages in the knowledge that the case 1s to be
dealt with under the abridged procedure 15 deemed to have accepted this Under
section 441(3) 1f the vicim does not agree to the use of the abridged procedure, the
civil proceedings concerning his or her civil nights should not be stayed pending the
outcome of the criminal proceedings

COMPLAINTS (Extract)

2 The applicants complain  about the fact that the second apphcant was not
allowed to attend the prehminary hearing of 30 January 1992
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THE LAW (Exiract)

2 As regards the fact that the second applicant was not allowed to attend the
hearing of 30 January 1992, the Commussion observes, first, that the proceedings
question were dealt with under the abrdged procedure, and thus in private There was
no public hearing in the case

The Commussion recafls that the public character of judicial proceedings required
by Article 6 of the Convention aims to respect lingants against the dangers of justice
administered 1 secret with no public scrotiny, 1t 15 also one of the means of inspiring
crizens with confidence 1 the courts, since 1t renders the adnimstration of justice
visible and contributes to ensuring that trials are fair, a4 defimng feature of democratic
societies (see, amongst other authonities, Eur Court HR, judgments 1n the cases of Axen
v the Federal Repubhic of Germany of 8 December 1983, Series A no 72 and Sutter
v Switzerland of 22 Februdry 1984, Series A no 74)

However, 1n the present case, the Commussion observes, as regards the first
applicant, that even supposing that the fact that the proceedings took place in private
could potentially amount to a violation of Article 6 para 1 of the Convention, the first
applicant coulid, under section 441(3) of the Cede of Crimunal Procedure, have refused
to agree to the abridged procedure being followed and have brought ordinary civil
proceedings for damages, in which the principle that hearings should be held in public
would have applied without restriction

Consequently, the Commussion considers that the first apphcant cannot claim to
be “a vicum" of the alleged violation It follows that this part of the complaint must be
rejected as mamfestly 1ll founded within the meaming of Article 27 para 2 of the
Convention

Secondly, the Commssion observes, as regards the second applicant, that the
principle that a trial should be held 1 public does not mean that third parties are
entrtled to attend hearings which are held i pnivate Therefore, 1t considers that the first
applicant’s mother, who was not a party to the proceedings, cannot complain about the
fact that she was not allowed 10 attend the prelimmary hearing

It tollows that the part of the complaint concerming the second apphicant must
also be rejected as manifestly 11l founded within the meaning of Article 27 para 2 of
the Convention
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