
APPLICATION N° 25308/94 

Bernard VERITER v/FRANCE 

DECISION ot 2 Septembcr 1996 on llie admissibility ot the application 

\rticle 6, paragraph 1 of the Convention 

u) Does the imposition oj a fiiit jor abuse oj piotess lelale lo nul n\ilits and 
obliiicitions' On ihi faits a jine aimed at ensuiing the piopei udmunsîiatioii of 
justice lias the chaiacteiislics of a pioceduial sanction and does nol lelaîe to the 
deteinunatinn of ci\il iighls and obligations 

b) Examinution of thi question vhcthei the imposition vf a fine foi abuse of pioass 
involves a deteinnnation of a t iiminal chaige Impo/lance of the classification of 
the act III domestu law ihe naluie of the offence and ihai of Ihe punishmini 

t) The his^h le\el of a fine foi abuse of pion ss may laist an issue oj ucccis tn couil 
ij the subslantne case bejoie the iele\ant couil jalls sMihin Ihc scope oj Ailide 6 
paia I 

IHF P A c r s 

The applicant, a French citizen, was born m 1946 m Arlon Ile is a civil servant 
and lives m Met/ 

A Pailiciilai ciniimstances oj the case 

The facts of the case, as submitted by the parties, may be siimmarised as 
tollows 
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The applicant was consulted, m his capacity as a member of the Moselle 
Fédération Education Board, about a draft Decree on the nghts and obligations of local 
public secondary school pupils He suggested various amendments to the draft, some 
inspired by régional law and others by the European Convention on Hunian Rights, and 
requested the Minisler of National Education to take thèse suggestions into account 
However, the Decree was adopted on 18 Febniary 1991 without any of his proposais 
having been accepted 

The applicant applied to the Conseil d'Etat (Litigation Division) for the Decree 
to be quashed on the ground, inter alia, that none of his amendments had been taken 
into account His application was registered at the court on 15 April 1991 

In support of his application, the applicant .irgued that the Decree was not 
applicable in Alsace Moselle, nor in spécial schools, and thus undermined the pnnciple 
that ail schoolchildren are equal He also maintained that the Decree was contrary to 
Article 6 of the Convention m that it did not provide for any way of appealmg against 
disciplinary sanctions 

The Minister of National Education hled his submissions with the court on 
31 July 1991 The applicant filed submissions in response on 25 January 1992 
conhrming his previous arguments 

Inajudgment of 25 April 1994, the Conseil d'Etat dismissed the application and 
ordered the applicant to pay a fine of 10,000 francs (FRF) for abuse of process under 
section 57 2 of the Decree of 30 July 1963 The court held, inter alia, that the grounds 
of ihe jppeal were incapable of attecting the lawfulness of the Decree, and were 
therefore ineffective and lU founded 

B Relevant domestic law 

Section 57 2 of Decree No 63 766 of 30 July 1963 on the organisation and 
tunctioning of ihe Conseil d'Etat (as amended by a Decree of 15 May 1990) provides 
lliai A plainliff who submils an application held to be vexalious shall be liable to a 
hne of nol more than FRF 20,000 

The Conseil d'Etat has held that imposing fines for abuse of process is one of 
its inhérent pouers (see the Dame Rosset judgment of 24 January 1986 and the Bertin 
judgment of 27 Febiuary 1987) 

The loJlûwing persons may be fined for abuse of process a plainiiff who 
produces staiemenis which he knows lo be untrue (see judgment of 17 April 1970, Rec 
[Collected Décisions] 260) oneuhoacts in adilatory manner (judgment o( the Conseil 
d Etat of 9 December 1981, Rev jurispr hsc [Reviewof Tax Casesj, 1982, p 78) or 
one who persists in pursuing an action which is manitestly ill founded (see judgment 
of 19 April [982, Rev juns hsc, 1982, p 314) or inadmissible ([udgment of 
15 February 1980 Rec T 841) 
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Such a hne may be introduced by way of secondary législation since it is 
neither a tax nor a criminal penalty, primary législation is not required (Ass [full 
Court], judgment of 5 July 1985 m the case of the C G T and the C F D T, Rec , 217) 

Since the imposition of such hnes is a matter of public policy (ordre public), 
they may be imposed without an adversarial hearing (Ass judgment of 5 July 1985 in 
the case of the C G T and the C F D T, JCP [Weekly Law Reports 1 1985 II 20478) 

Section 628 of the New Code of Civil Procédure provides A plaintiff whose 
application to the Court of Cassation is dismissed may, where the application is held 
to hâve been vexatious, be ordered to pay a civil hne of not more than FRF 20 (XIO 

According to a Conseil d'Etat judgment of 5 July 1985 (JCP 1985, ed G 
[General édition]. II, 20478), a section 628 civil fine for abuse of process constitules 
neither a tax nor a criminal penalty, its purpose is to deter foolhardy applications and 
it is in the nature of a civil law procédural measure It is limited m amount and was 
introduced in the interests of the proper administration of justice It constitutes a lool 
of public policy which either of the suprême courts may apply of its own motion, 
simply on the basis of the contents of the case-file, without being obliged to deal with 
the matter by way of adversarial proceedings 

COMPLAIN'iS (Extract) 

1 The applicant complains of the fact that the Conseil d'Etat has ordered him to 
pay a linc of FRF 10,(XK) for abuse of process Under this headmg, he raises various 
complamts based on Article 6 of the Convention 

a) He complains that the judgment of the Conseil d'Etat does not give any 
specihc reasons tor holding that bis application was "vexations Ile daims that theie 
has been a violation of the ngjit to a fair triai within the meaning of paragraph I of 
Article 6 of the Convention 

b) He complains that the adversarial pnnciple has not been complied with 
In particular, he states that he was not informed that a penalty might be imposed, that 
hc did not hâve adéquate lime and facilities for the préparation of his defence and was 
not able to défend himself m person or through légal assistance ot his own choosing, 
in breach of paragraphs 3(b) and (c) of Article 6 of the Convention 

c) He daims ihal he was not given a public hearing, m violation of 
paragraph 1 of Article 6 of the Convention Further, he states that he was not given the 
opportunily fo take part m die hearing befoie ihe Conseil d'Etat despitc having 
requested to be notihed of the hearing date 

d) He considers that, if he was guilty of any otfence, the hne at issue 
constituted a disproportion aie penalty and, m view of his low income, reslricted his 
right of access to a court He concludes from this that the hne imposed on him for 
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abuse of process constituted a wrongfui restriction on his right of access to couit and 
daims that this violated Articles 6 and 17 of the Convention, taken together 

e) Lastly, he daims that there were no grounds for imposing the penalty and 
that it was too severe He submits that his application did not fall into any of the 
catégories allowing the administrative courts to penalize a litigant for abuse of process 

THF, LAW (Extract) 

1 The applicant complains of the fact that the Conseil d'Etat has ordered him to 
pay a (me of FRF 10,(KK) for abuse of process Under this heading, he raises various 
complaints based on Article 6 of the Convention, of which paragraph 1 provides, intei 
alla 

"In the détermination of his civil rights and obligations or of any criminal charge 
against hmi, everyone is enhtled to a fair and public hearing by an mdepen 
dent and impartial tribunal 

The respondent Governinent raise the prehminary objection that Article 6 of the 
Convention is inapplicable to the présent case 

They submit, hrst, that the substantive dispute before the Conseil d'Etat did not 
relate to a civil right Instead, the application involved a dispute about a question of 
law and sought a review, in the abstract, of a gênerai and impersonal measure (see 
No 11543/85, Dec 5 3 90, D R 65 p 51) Moreover, the dispute did not relate to a 
pecuniary right (cf Eur Court H R , Procola v Luxembourg judgment of 28 September 
1995, Séries A no 326, where the facts led to the opposite conclusion) 

Secondly the Government maintam that, m imposing the hne in question, the 
Conseil d'Etat was not detennining a crimmal charge' withm the meaning of Ai tide 6 
of the Convention, as the Commission has already affiimed in the Simonnet case 
(No 23037/95, Dec 19 10 95, unpublished) 

They go on to spccify that, although the fine for abuse of process in the 
administrative courts has never been classified m French law (unlike the hne foi abuse 
of process m the ordinary courts which is categorised as a "civil hne ), it could be 
cïassihed as a piocedural sanction administered by the judge The tjovernment 
emphasise the fact that such a fine does not appear on a criminal recoid, cannot be 
increased for a repeat offence and cannot be imposed in conjunction with a custodial 
sentence 
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Further, the Governmenl deny ihat abuse of process has any of the characteri'-tics 
of a crimmal otfence (see Eur Court H R . Ravnsborg v Sweden judgmeni of 
23 March 1994, Senes A no 283 B) They argue Ihai, like the Swedish hne Jor 
improper conduct, a hne ior abuse of process is imposed by the administrative courts 
m the interests of the proper administration of justice, to punish misconduct on the part 
of htigants which undermines the rôle of the courts and constitutes an abuse of the 
public service which they provide Therefore, such a fine constitutes a procédural 
sanction falling within the inhérent powers of the courts to impose 

Lastly, the Government submit that fines for abuse of process are not sufftcicntly 
severe to qualifv as cnminal penahtes They point oui that the maximum hne is 
FRF 2U,(X)0 and Ihal in the présent case the amount v^as lower, namcly FRF H) 000 

In reply, the applicant submits that Article 6 is applicable to the présent case 
He argues that fines for abuse of process do amount to crimmal penalties within ihe 
meaning of Article 6 of the Convention 

In his submission the fine for abuse of process imposed on him relates lo a 
cnminal charge wilhin the meaning of Ihe Convention 

He mduitdins first that the hne can be compared to tUe penalty for a mmor 
offence (contravcnlion) pointing oui that it was iwice as high as the annual average 
amount, per individual m France, of hnes for major offcnccs (délits) SecondK he 
argues that the fine was déterrent and punitive in ch.u"acicr, as dehned in the case law 
of the Convention organs 

He emphasises that on the facts, the fine imposed on him was punitive since it 
amounted to three times his income tax for 1994 

The respondent Government affirm, in the dltemative that this part of the 
application is manifescly ill tounded in that the applicant had a fair triai, in which the 
nghls of the defence were fully respected within the meaning of Article 6 of the 
Convention 

The applicant disputes tins He complains that he was not informed m détail of 
the nature and cause of the accusation against him, that the proceedings were not 
adversarial m nature that the penalty was disproporlionate to the alleged misconduct 
(which the Conseil d Ftal m any event, failed to specify) and that the proceedings v^cre 
nol held m public 

The Commission rec dis that Article 6 ot the Convention applics only to 
proceedings in which a civil nghl or obligation or a cnminal charge is deteimiiied 
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First, it has examined whether the fine for abuse of process imposed on the 
applicant by the Conseil d'Etat amounted to a détermination of any of the applicant's 
civil rights or obligations 

The Commission hnds that such hnes, which are intended to punish and 
therefore to prevent, abuse of the court system, aim to préserve the proper administra 
tion of justice Therefore, they are a kind of procédural sanction not involving the 
détermination of a civil right or obligation 

Another issue is whether the high level of a fine for abuse of process can be 
considered as constituting an impediment to access to the courts contrary to Article 6 
para 1 of the Convention (see No 12275/86, Dec 2 7 91, DR 70 p 47) Such an 
issue may anse where the substantive case before the relevant court falls within the 
scope of Article 6 para 1 of the Convention However, that is not so in the présent 
case 

On the contrary, the Commission finds that the application for judicial review 
before the Conseil d'Etat was décisive neither for one of the applicant's private law 
nor pecuniary nghts within the meaning of the Convention (see Eur Court H R , 
Procola judgment, op cil, p 15. para 39, Editions Périscope v France judgment of 
26 March 1992, Séries A no 234, p 66, para 40 and Zander v Sweden judgment of 
25 November 1993, Senes A no 279 B, p 40, para 27, in ail of which the facts led 
to the opposite conclusion) Hence, the Commission considers that the substantive case 
before the Conseil d'Etat did not involve a dispute over a 'civil right' within the 
meaning of Article 6 para 1 of the Convention Therefore. it is not obliged to examine 
whether the fine imposed raises an issue of access to the courts under Article 6 para 1 
of the Convention 

The next question is whether the fine for abuse of process imposed on the 
applicant by the Conseil d'Etat conshtuted the détermination of a cnminal charge 
against him within the meaning of Article 6 para 1 of the Convention 

In order to décide whether Article 6 para 1 of the Convention was applicable 
under its 'cnminal' head, the Commission will hâve regard to the three altemahve 
cntena laid down by the European Court, that is, the légal classihcation of the offence 
under domestic law, the nature of the offence and the nature and degree of seventy of 
the penalty (see Eur Court H R , Ravnsborg judgment, ap en. p 28, para 30, 
Schmautzer v Austria judgment of 23 October 1995, Senes A no 328 A p 13, 
para 27 and Putz v Austria judgment of 22 February 1996, to be pubhshed m the 
Reports of Judgments and Décisions, 1996-1, para 31 et seq ) 

As regards the légal classification of the offence under French law, the 
Commission notes that the fine was imposed under the Decree of 30 July 1963 on the 
organisation and functioning of the Conseil d'Etat This provision of the Administrative 
Code appears m the chapter on procédure m the Conseil d'Etat It transpires from the 
case-ldw that the ability to impose such a fine is one of the Conseil d'Etat's inhérent 
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powers and that the court does not treat it as a cnminal penalty (see Danie Rosset 
judgment of 24 January 1986, Berlin judgment of 27 February 1987, and Ass , 5 July 
1985. Ldse of the C G T and the C FD T . Rec 217) Moreover a hne for abuse of 
piocess does nol appear on a cnminal record (see Eur Court H R Ravnsborg 
judgment, o/j cit. p 30, para 33 and Putz judgment. o/i < i/ , para 32) 

In the light ot thèse matters the Commission considers that there is no indication 
ihal under the French légal system the provisions relating to hnes foi abuse ol process 
are part of the cnminal law 

However, die Commission recalls that the indicahons culled from the domestic 
law ire not décisive the true nature of the otfeiii-e at issue being a weightier cntenon 
(see Eur Court H R , Weber v Switzcrland judgment of 22 May 1990 Senes A 
no 177, p 18, para 32) 

As regards the nature of the offence, the Commission notes that, according to 
the relevant French case law, those liable to a fine for abuse ot process include 
plainlitts who produce statemenis which they knovv to be uuiiue. those who act m a 
dilaiory manner and ihose who persist in a nianifesdy ill-founded or inadmissible suit 
It is tor the Conseil d'Etat, where it is trying such a suit, to décide whether such a fine 
should be imposed In the Comniission's view, such rules and sanctions are more akin 
to the exercise of disciplinary powers by the courts than lo the imposition of a 
punishment for commission of a cnminal oftcni-e (see No 230^7/93, Dec l'J 1095, 
Simonnet v France, op cil and, mutatis iniitandis, Eur Court H R Ravnsborg 
judgment, (?/j cif, p 30, para 34 and Putz judgment, op cil para 33) 

Notwithstaiiding the non cnminal character of the proscnbed otfence the nature 
and degree of seventy of the penaltv that the person coiicerned nsked incumng may 
bnng the matler into the cnminal spliere 

As regards this last point, the Commission observes that the maximum possible 
hne under section 57 2 of the Decree of 30 Jul> 1963 was FRF 20,000 While it is tiue 
that the maximum hne is high. this should be set against the fact that the hne does not 
form part of a cnminal record and cannoi be converted into a custodial sentence 
Accordmgly, the Commission considers that what was at siake for the applicant was 
not sufficiendy important to warrant classifying the sanction as cnminal (see, intei 
alla, Eur Court H R , Putz judgment, op cil, para 37 and, niiilalis miitandis, Eur 
Court H R , Raviisboig judgment, £)/) cil p 31 para 35) 

Ihe above factors, taken as a whole, combincd with the Court s reasoning in the 
above-mentioned Ravnsborg and Putz cases mean that the sanction at issue cannot be 
descnbed as crimmal (see. m particular. No 23037/93. Dec 19 10 95, Simonnet 
v France, op cil ) 

102 



The Commission therefore concludes thaï the relevant proceedings concerned 
neither civil rights or obligations nor a "cnminal charge" VMthin die meaning ot 
Article 6 para 1 ot the Convenlion 

Accordmgly, thispartof the application must be rejected as incompatible latione 
maleriae with the provisions of the Convention, pursuant to Article 27 para 2 thereof 
In conséquence, the Commission must also hold that Article 17 of the Convention is 
inapplicable 
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