APPLICATION N° 25308/94

Bernard VERITER v/FRANCE

DECISION ot 2 September 1996 on the admuissibility of the apphcation

Article 6, paragraph 1 of the Convention

wy Does the imposiion of ¢ fine jor abuse of process relate to enid nghts and
abligutions” On the fucrs a fine aimed at ensuning the proper admuitst ation of
pistice has the characteristies of o procedural sanction and does not relate to the
detet punation of covil 1ights and obligatians

b

—

Exarinution of the guestton whether the imposition of a fine for ubive of process
involves a deternnnation of a «ninunal charge Importance of the classification of
the act tn domest law the nature of the offence and that of the pumshmont

L

—

The Ingh level of a fine for alnne of process may rdaive dn issiie of decess 1o colrt
if the substantive case before the relevant cowre falls within the scope of Artide 6
para |

LHF TACTS

The applicant, a French citizen, was bern in 1946 im Arlon He 1~ a crvil servant
and lives i Mets

A Particular cucumstances of the cdse

The facts of the casc, as submitted by the parties, may be summarised as
tollaws
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file:///rticle

The applicant was consuhed, 1 his capacity as a member of the Moselle
Federation Education Board, about a draft Decree on the nghts and obliganons of local
public secondary school pupils He suggested various amendments to the draft, some
nspired by regional law and others by the European Convention on Human Rights, and
requested the Muuster of National Education to take these suggestions into account
However, the Decree was adopted on 18 February 1991 without any of his proposals
having been accepted

The applicant applied to the Conseil d’Etat (Lattgation Division) for the Decree
to be quashed on the ground, inter alia, that none of his amendments had been taken
into account His application was registered at the court on 15 April 1991

In support of lis application, the applicant argued that the Decree was not
applicable 1 Alsace Moselle, nor 1n special schools, and thus undermined the principle
that all schoolchildren are equal He also mantained that the Decree was contrary to
Article 6 of the Convention in that it did not provide for any way of appealing agatnst
chsciplinary sanctions

The Munister of Natwonal Education filed his submussions with the court on
31 July 1991 The applicant filed subrssions in response on 25 January 1992
confirmang his previous arguments

In a judgment of 25 Apnil 1994, the Conseil d’Etat disnussed the application and
ordered the applicant to pay a fine of 10,000 francs (FRF) for abuse of process under
section 57 2 of the Decree of 30 July 1963 The court held, nter afia, that the grounds
of the appeal were mncapable of attecting the lawfulness of the Decree, and were
therefore ineffective and 11l founded

B Relevant domestic law

Section 537 2 of Decree No 63 766 of 30 July 1963 on the organisation and
tunctioning of the Conseil d’Etat (as amended by 4 Decree of 15 May 1990} provides
that A planoff who submits an apphcation held to be vexatious shall be hable 10 a
fine of not more than FRF 20,000

The Consell d’Etat has held that imposing fines for abuse of process 15 one of
s inherent powers {see the Dame Rosset judgment of 24 January 1986 and the Bertin
Judgment of 27 Febiuary 1987)

The tollowing persons may be fined for abuse of process a plannff who
produces statements which he knows 1o be untrue (see judgment of 17 Apnl 1970, Rec
[Coliected Decisions] 260} one whe acts 1 a dilatory manner (judgment of the Conseil
d Etat of 9 December 1981, Rev jurispr fisc [Review of Tax Cases}, 1982, p 78) or
one whe persists 10 pursuing an action which 1s manitestly 111 founded (see judgment
of 19 April 1982, Rev juns hse . 1982, p 314) or madmissible (judgment of
159 February 1980 Rec T 841)
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Such a fine may be mtroduced by way of secondary legislation since it 15
ncither 4 tax nor 4 crumingl penalty, primary legislatien 15 not required (Ass [full
Court], judgment of 5 July 1985 inthe case of the CG T and the CFD T, Rec, 217)

Since the imposition of such fines 15 4 matter of public pelicy (ordre public),
they may be imposed without an adversarial heaning {Ass judgment of 5 July 1985 m
the case of the CG T and the CFD T, JCP [Weekly Law Reports} 1985 11 20478)

Section 628 of the New Code of Civil Procedure provides A plantiff whose
application to the Court of Cassation 15 dismmssed may, where the application 15 held
to have been vexatious, be ordered to pay a civil fine of not more than FRF 20 (())

According to a4 Conseil d’Etat judgment of 5 July 1985 (JCP 1985, ed G
[General edition], 11, 20478), a section 628 civil fine for abuse of process constitutes
neither a tax nor a crimunal penalty, 1ts purpose s to deter foolhardy applications and
1t 13 1n the nature of a civil law procedural measure It 15 hmited i amount and was
mtroduced 1 the nterests of the proper administration of justice It constitutes a toel
of public policy which either of the supreme courts may apply of s own motion,
simply on the basis of the contents of the case-file, without being obliged to deal with
the matter by way of adversarial proceedings

COMPLAINTS (Extract)

1 The applicant complams of the fact that the Consell d’Etat has ordered him to
pay a fine of FRF 10,000 for abuse of process Under this heading, he raises various
complaints based on Article 6 of the Convention

Q) e complains that the judgment of the Conserl d’Ctat does not give any
spectfic reasons tor holding that bus apphcation was "vexatious  He claims that theie
has been a violation of the nght to 4 fair tral within the medaning of paragraph | of
Article 6 of the Convennion

b) He complains that the adversarnal principle has not been comphed with
In particular, he states that he was not informed that a penalty might be imposed, that
he did not have adequate ume and facilities for the preparation of hns defence and was
not able to defend himself in person or through legal assistance of his own chooung,
i breach of paragraphs 3(b) and (c) of Article 6 of the Convention

C} He clams that he was not given a poblic hearing, m violation of
paragraph 1 of Arucle 6 of the Convention Further, he <tates that he was not given the
opportunity to take part 1n the hearing befoie the Consell d’Etar despite having
requested to be notthed of the hearing date

d} He considers that, 1f he was guilty of any otfence, the fine at 1vsue

constituted o dispropertionate penalty and, 1n view of his low mcome, restricted s
right of access to 4 court He concludes from this that the fine imposed on him for
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abuse of process constituted a wrongful restriction on hus right of access to cowt and
claims that this violated Articles 6 and 17 of the Convention, taken together

e) Lastly, he claims that there were ne grounds for imposing the penalty and
that 1t was too severe He submuts that his application did not fall nto any of the
categories allowing the admunistrative courts to penalize a lingant for abuse of process

THE LAW (Extract)

1 The applicant complams of the fact that the Conserl d'Etat has ordered him to
pay a fine of FRF 10,000 for abuse of process Under this heading, he raises various
complaints based on Article 6 of the Convention, of which paragraph | provides, wfer
ala

"In the determination of his civil nights and obligations or of any criminal charge
agamst him, everyone 1s entitled to a fair and public hearing by an indepen
dent and 1mpartial tribunal

The respondent Government raise the preliminary objection that Article 6 of the
Convention 15 1napplicable to the present case

They submut, first, that the substantive dispute before the Conseil d’Etat did not
relate to a civil nght  Instead, the apphicanion mvoelved a dispute about a question of
law and sought a review, mn the abstract, of a general and 1mpersonal measure {sce
No 11543/85, Dec 5390, DR 65 p 51) Moreover, the dispute did not relate to a
pecurnary rnight (¢f Eur Court HR , Procola v Luxembourg judgment of 28 September
1995, Series A no 326, where the facts led to the opposite conclusion)

Secondly the Government maintain that, 1 1mposing the fine 1n question, the
Conserl d'Etat was not determuining ¢ criminal charge’ within the meaning of Aiticle 6
of the Convention, as the Commussion has already affumed i the Simonnct case
(No 23037/93, Dec 19 1095, unpublished)

They go on to specify that, although the fine for abuse of process in the
admunmistrative courts has never been classified im French law (unhike the fine for abuse
of process in the ordmary courts which 15 categonsed as a "civil hne ), 1t could be
classiied as a piocedural sanctien admanistered by the judge The Government
emphasise the fact that such a4 fine does not appear on 4 crnimunal record, cannot be
increased for o repeat offence and cannot be imposed in conjunction with a custodial
sentence
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Further, the Government deny that abuse of provess has any of the characten-tics
of a cnminal offence (see Eur Court HR. Ravasborg v Sweden judgment of
23 March 1994, Senes A no 283 B} They argue thal, like the Swedish hne tor
improper conduct, 4 fine for abuse of process 15 imposed by the admunistrative courts
in the interests of the proper administration of justice, to push misconduct on the part
of higants which undermunes the role of the courts and constitutes an abuse of the
public service which they provide Therefore, such a fine constitutes a procedurdl
sanction falling withim the inherent powers of the courts to impose

Lastly, the Government submt that fines for abuse of process are not sufficiently
severe to qualify 45 crimunal  penalties They point out that the manimum fine 1
FRF 20,060 and that 1n the present case the amount was lower, namely FRF 10 000

In reply, the applbiant submuts that Article 6 is applicable to the present case
He argues that fines for abuse of process do amount 10 criminal penalues within the
meanng of Article 6 of the Convention

In his submussion the fine for abuse of process umposed on him relates to 4
criminal charge within the meaning of the Convention

He maintams first that the hine can be compared to the penalty for a minor
offence (contraventhion) pomung out that it was twice as high as the annual average
amount, per individual 1n France, of fines for major offences (delits) Secondly he
argues that the fine was deterrent and pumitive 1n character, as defined 1n the casc law
of the Convention organs

He emphasises that on the facts, the fine imposed on him way punitive since 1t
amounted to three nmes his mncome tax for 1994

The respondent Government affirm, 1n the alternative  that this part of the
apphication 15 mantfestly 11l tounded n that the applicant had 4 fair tnal, in wlich the
rights of the defence were fully respected within the meaning of Article 6 of the
Convention

The applicant disputes this He complams that he was not informed 1n detail of
the nature and cause of the accusation against him, that the proceedings were not
adversarial in nature that the penalty was disproportionate to the alleged misconduct
{which the Conseil d Ftat 1n any event, failled to specify} and that the proceedings wcre
not held n public

The Comnussion reculs that Article 6 of the Convenuon applies only to
proceedings tn which o cival night or ebligation er a crimuinal charge 15 deteimmed
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First, 1t has examined whether the fine for abuse of process imposed on the
apphicant by the Conseil d’Etat amounted to a determuination of any of the applicant’s
civil nights or obligations

The Commssion finds that such fines, which are mmtended to pumish and
therefore to prevent, abuse of the court system, aim to preserve the proper administra
tion of justice Therefore, they are a kind of procedural sanction not mnvolving the
determination of a civil rnight or obligation

Another 1ssue 18 whether the high level of a fine for abuse of process can be
considered as constituting an tmpediment to access to the courts contrary to Article 6
para 1 of the Convention (see No 12275/86, Dec 2791, DR 70 p 47) Such an
1ssue may arse where the substantive case before the relevant court falls within the
scope of Article 6 para 1 of the Convention However, that 1s not so 1n the present
case

On the contrary, the Commuisston finds that the apphcation for judicial review
before the Consell d Etat was decisive neither for one of the applicant’s private law
nor pecuniary rights within the meaning of the Convention (see Eur Court HR,
Procola judgment, op cit, p 15, para 39, Editions Peniscope v France judgment of
26 March 1992, Senes A no 234, p 66, para 40 and Zander v Sweden judgment of
25 November 1993, Series A no 279 B, p 40, para 27, mn all of which the facts led
to the opposite conclusion) Hence, the Commussion considers that the substantive case
before the Conseill d’Etat did not involve a dispute over a 'civil night' wuthin the
meaning of Article 6 para 1 of the Convention Therefore, 1t 15 not obliged to examine
whether the fine 1imposed raises an 18sue of access to the courts under Article 6 para 1
of the Convention

The next question 15 whether the fine for abuse of process imposed on the
applicant by the Consell d’Etat constituted the deterrmnation of a crimenal charge
agamst lam within the meaning of Article 6 para 1 of the Convention

In order to decide whether Article 6 para 1 of the Convention was applicable
under its 'cniminal’ head, the Commussion will have regard to the three alternative
criteria laid down by the European Court, that 1s, the legal classification of the offence
under domestic law, the nature of the offence and the nature and degree of seventy of
the penalty (see Eur Court HR, Ravnsborg judgment, op cit, p 28, para 30,
Schmautzer v Austria judgment of 23 October 1995, Senes A no 328 A p 13,
para 27 and Putz v Austria judgment of 22 February 1996, to be published in the
Reports of Judgments and Decrsions, 1996-1, para 31 et seq )

As regards the legal classification of the offence under French law, the
Commussion notes that the fine was imposed under the Decree of 30 July 1963 on the
organisation and functioning of the Conseal d’Etat This provision of the Administrative
Code appears 1n the chapter on procedure 1n the Conseil d"Etat It transpires from the
case-law that the ability to impese such a fine 15 one of the Conseil d’Etat’s inherent
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powers and that the court does not treat 1t as a crinunal penalty (see Dame Rosset
judgment of 24 January 1986, Berun judgment of 27 February 1987, and Ass . 5 July
1983, case of the CGT and the CFD T, Ree 21Ty Moreover a hine for abuse of
process does not appear on a crimunal revord (see Eur Court HR  Ravnsborg
Judgment, op cit . p 30, para 33 and Putz judgment, op 1, para 32)

In the Light of these matters the Commussian considers that there 1+ no indication
that under the French legal system the provisions relating to fines fou abuse of process
are part of the crimimal law

However, the Commusston recalls that the indications culled from the domestic
law wre not decivive the true nature of the otfence at 15sue bemg a weightier criterion
{see Eur Court HR , Weber v Switzerland judgment of 22 May 1990 Setes A
no 177, p 18, para 32)

As regards the nature of the oftence, the Commission notes that, according o
the relevant French case law, those lable to 4 fine for abuse of process mnclude
plamntitts who produce statements which they hnow to be unttue, those who act n a
dilatory manner and those who peraist in a mamfestly 1ll-founded or madnuissible suit
It 1v tor the Consell d’Etat, where 1t 1~ trying such a suit, to decide whether such a fine
should be imposed In the Commussion’s view, such rules and sanctions are more akin
to the exercise of disciplinary powers by the courts than to the imposttion of a
punishment for commission of a criminal oftence (see No 23037/93, Dec 19 1095,
Simonnet v France, op o and, mutatis mutandis, Lar Court HR - Ravosborg
Judgment, op cif, p 30, para 34 and Putz judgment, op «it para 33)

Notwithstanding the non crimunal character of the proscnbed otfence the nature
and degree of sevetuty of the penalty that the persan concerned risked incurring may
bring the matter mto the cnminal  sphere

As regards this last pont, the Comnmssion ebserves that the maximum poswible
fine under section 57 2 of the Decree of 30 July 1963 was FRF 20,000 While 1t 14 true
that the maximumn hne 18 high, this should be set against the fact that the fine does not
form part of a criminal record and cannot be converted mio a custodial sentence
Accordingly, the Commission considers that what was at stake for the applicant was
not sufficiently important (o0 warrant classifying the sanction as cnmunal (see, et
alia, Bur Court HR , Putz judgment, op it , para 37 and, mutatis mutandis, Eur
Court HR |, Ravisboig pudgment, op cit p 31 para 35)

Ihe above factors, taken as a whole, combined with the Court s reasoning 1 the
above-mentioned Ravnsborg and Putz cases mean that the sanction at 1ssue cannot be
described ay criminal (see, 1n particular, No 23037493, Dec 191095, Simonnct
v France, op it}
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The Commssion therefore concludes that the relevant proceedings concerned
neither evil nights or obligations nor 4 "crimmal charge” within the meanmng of
Article & para 1 of the Convention

Accordingly, this part of the application must be rejected as incompatible / utione
muterige with the provisiens of the Convention, pursuant to Article 27 para 2 thereof
In consequence, the Commission must also hold that Article 17 of the Convention is
inappheable
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