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INTRODUCTION

l. The follow1ng is the outline of the case as subnltted by
the Parties to the Buropean Coumission of Humen Rights,

The 1prllcent is an iustrian c¢itizen, born in 1934 and at

present living in the Unlted Xingcon,

On 3rd MErch, 1958, the Applicant was aerrested in Lustris
on suspicion of being invelved in numerous offences of 7raud and
usury, He was deteined on renand until 2lst April, 1958, when
he was condltionally released

On 24th’ August 1961, the investigating Judge {(Untersuchunzs~
richter), flndjng thet the Lpplicant had travelled zbroad without
perm1581on, tssued a new warrent for his arrest and, on 25th
August, 1961, the Applicant was re-arrested, His petitions for

‘release pendlng trial were refused on several occasioms by the

competent Austrian courts on the grounds that he might flee the
count (Fluchtgefahr) or commit further offences (Wiederholungs-—
gefahr rg On 26th August, 1963, the Appllcant was released on

,ball of 280,370 Austrian. uchllllngs.

The- inveet1gat1on arsainst the Applicant was concluded in
July 1966, but until now he has not been formally charged.

The Commission i1s only concerned with the Applicant's
allegation that his detention pending trial constituted & viola-

- tion of Article 5, paragraph (3) of the Convention which gusran-

tees to a detained person the right to be brought to trial within
a reasonable time or to be releesed pending trisal.

The Respondent Gavernment subiiits that the duration of the
Applicant's detention on remand wes justitied in view of the
complexity of the facts which were to h»e investigated; further
thet the Applicant had hinself compliceted the investigation by
lodging numerous conplaints and applications.

1
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2, The Apnlication was lodged »n 1lst August, 1962, and declared
partly admis=ible by the Comnission on 1lst October, 1964. The
present Report, which was adoptad by the Commission on 9th Febru-
ary, 1967, has been drawn up in pursuance of Article 31 of the
Convention and is now transmitted to the Comnittee of IMinisters
in accordance with paragraph (2) of that Article. '

A friendly settlement of the cese has not beea reached £nd
the nurpose of the Commission in the present Report, as provided
in peragraph (1) of Article 31, is accordingly :

L) tb.és£ablish_thé facts (Part I}, and

(2) to state an opinion &8s to whether the facts found dis-
.. close a breach by the Respondent Government of its
. obligetions under the Convention (Part II).

- - - A sehedule setting out the history of the proceedings and
the Conmission's deéision on the adnissibility of the Applicegtion
are attached as fippendices I and II to this Report ond an account
.. of the Sub-Commission's unsuccessful attempts to reach. a friendly
gsettlement has been produced as a separate document., : '

The full éext of the orfal and written pleadings of the Farties,
together with the documents handed in as exhibits, are held in the
archiyes of ﬁhe Commission and are available . if required.
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SARTOT
POINTS AT ISSU'.E}J SUEBHIS3SICTS OF T DARTIES
730 TSI/ BLISEINT OF THE FACTS

A, POINTS AT ISSUE

Do Thé fo1lowing points were at iscue at the beginming of the
proceedings before the Comnission : .

(1) Whether or not the ipplicant's arrest and detention were in
~ confornity with irticle §, parazraph (1), sub-paragraph (c)
- of .the Convention.

(2) Whether or not the length of the Aprlicent's detention on
. remand violated irticle 5, paragraph (3) of the Convention.

(3) Whether or not the delsy in bringing the Applicant to trial
‘violated Article 6, paragraph (l% of the Conventicn. '

(4) Whether or not the Applicant's right under Article 6, pare-
‘graph (1) to be heard by an "inpartial tribunal® was violated
in the investigation against hirn.

{5) Whether or not the ipnlicant's right under Article 6, para-
graphk (3), sub-parazraph (d) of the Convention was violated
by the refusal of the investigating judge to hear certain -
witnesses for the defence.

The developrient in regpect of each of these igsues was as

follows :

As to (1) /irticle 5, paragraph (1), sub-parzgraph (c) 7

4. The Applicant subnmitted that his arrest and detention were
contrary to Article 5, paragraph (1), sub~-paragraph (c) of the
Convehtion as there was neither a.reasonable suspicion of his
having cormmitted an offence nor a danger that he wight coumi?t
further offences if he remained at liberty.

_ The'Respondant Government submitted that this complaint was
nanifestly ill-founded. : .

On 7th July, 1964, the-Cormission decided to declare the
complaint inadmissible as being nanifestly ill-founded within
the meoning of Article 27, paragraph (2) of the Convention on
the ground that, at the time of the fLpplicant's arrest and deten-
tion, there was certainly a reasonable suspicion of kis having
cormiitted an offence and thet, consequently, his arrest and -
detention were in conformity with Article 5, varagraph (1), sub-

paragraph (c) of the Convention, " '

o
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The submissions of the Parties and the findings af the
Commission on the adnissihility of this comrlsaint are set out in
the Commiission's decision of 1lst Octoer, 1964 (Aprendix II to
this Report). '

5. The /pplicant alleged, with regard to fhe length of his
detention on remand, a violation of his right under Article 5,
parazraph (3) of the Convention. to be brought to trial within a
reasonsble time or to be releazsed pending trial.

The Respondent Government submitted that this complaint was
nanifestly ill-founded.

- By 1ts decision of 1st October, 1964, the Cormission declared
this conplaint adrmissible on the ground that it was of such con~
rlexity thet its determination should depend upon an exeirination
of the werits of the case and that, consequently, it could not be
~regarded as nanifestly ill-founded within tlie meaning of Article
27, paragraph (2) of the Convention.

The vleadings df the Parties and the findings of the Cormis-
sion on the admissibility are set out in the above decision.

hs_to_(3)_/CArticle 6, paragrapn (1) 7

6, In his aprlication form, the ipplicant alleged a violation
of his right under Article 6, paragranh (1) of the Convention,
insofar as it guarasntees, in the determination of any criminal
charge, & hearing within a reasonable tine.

In its obseérvations of 28th ..ugust, 1963 (1), the Respondent
Government submitted that this allezation wes manifestly ill-
founded, e : -

Lt the oral hearing before the Comnission on lst October,
1964, the ipplicant's lawyer, Dr. Tuma, stated that he did not
naintain the above complaint (2) and, on the same day, the Com-
nission decided not to ovail itself of its competence gx officio
to exs.aine this complaint further (3),

/e

(1) DOC. .!'.'L 82.4—15. . .
(2; Doc. 4 90.914, page 18,
(3) See Appendix IT 1o this Rerport.
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On l4th December, 1966, the Commission examined the possi-
bility of re-opening ex officio the examination of the Lipplicant's
comploint under Article 6, paragreph (1), of the Convention, con-
cerning the length of the crininal proceedings ageinst him, and
decided in this respect not to revise its decision of 1lst October,
1964, on the 2dmissibility of the Applicaticn. On tihe other hand,
the Cormission did not exclude the possibility of considering the
period of more than two years, which had elapsed since that deci-
gion was taken, as a new element of fact which night justify the
introduction of a new applicetion, if the Applicant snould deem

-such -2 step to be in his own interest,

This decision has been communicated to the Parties,

As_to_(4) /Article 6, paregraph (1) 7

—— o ——— iy

7. The ipplicent alleged a violation »f his right under Arti-
cle 6, peragraph (1) of the Convention, insofar as it guarantees,
in the determination of any criminal charge, a hearing by 2an 1m-
partial tribunal. He steted that the investigating judge did not
carry out the investigation ag?inst the Applicant in an impartial
manner,

The Respondent Gevernment subnitted that this complaint was
manifestly ill-~founded.

On 7th July, 1964, the Comaission decided to declare the
compleint inadmissible as being manifestly ill-founded on the
ground that the Applicent had failed to submit any cevidence to
support his allegation that the investigation proceedings were
conducted in a2 partial manner.,

The submissions of the Parties and the findings of the Con
mission on the admissibility are set out in the Commission's
decision of 1lst October, 1964 (1).

As_to_(5)_/hrticle 6, perzgreph (3), sub-paragraph (d)_7
8. In his application form the Applicant slleged a violation of
hrticle 6, peragreph (3), sub-paragraph (&) of the Convention, in
thot the investigeting judge refused to hear certain witnesses for
the defence, '

(1) Appendix IT. /o
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Ir its observetions of 28th August, 1963 (1), the Respondent
Governnent submitted that this s2llegotion was manifestly ill-
founded,

At the orel hesring before the Commission on 1st Uctober,
1964, the Applicant's lawyer, Dr, Tuma, did not maintain the above
complaint (2) and, on the same day, the Comnission decided ot do
ovail itself of its competence ex officio to exsmine this com-
plaint further (3).

"Equality of arms" in the court proceedings concqu}%g"jpe Appli-
cant's petitionsg for releese pending trial {Article pare. ’
Tezd in conjunction with Article 5, peres. (5) azud liﬁ‘of the

Convention)

9. The question whether the principle of "equelity of emms" was
violoted in the proceedings regarding releesse pending trial was
raised by the ipplicent and exocmined by the Commission in $he case
of Heumeister against iustria (4pplication Fo. 1936/63)(4). 1In
that case, the question is now before the Court,

The sane question is being considered by the Cormiscion in
the cases of llatznetter (Lpplication No. 2178/64) and K&plinger
(Application No. 1850/63) agoinst iustria. In those cases, too,

.1t was raised by the respective Applicants.,

. In the present case, the question of a violation of the prin-
ciple of "equality of arms" in the proceedings concerning releape
pending trial has not been raised by elther Party nor been dealt
with by the Commission in its decisions of 7th July and 1lst October,
1964, on the admissibility of the iprlication.

Having regard to the ahove circumstances, the Cormis:ion
found on 8th February 1967, thet there were no reasons of a
general character affecting the observence of the Convention
which would necessitaete an exanineation of this question in the
present case and it consequently decided not to consider it ex
officio.

2

1) Doc. £ BZ.415,
2) ¢f. Doc. A 90.914,
(3) See Appendix II.

(4) See pages 86 ~88 of the Commission's Report in the
feuneister case,
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Conclusion

—— —— v — ——

10. It follows that only point (2) ramained hefore the Comnission,

Tnas the task of the Commission, as prescribad in Article 31,
paragraph (1), of the Coavention, w23 to establish the facts and
to state its opinion with regard to the following question:

Did the length of the Applic.n»t's detention pending triasl
violate Article 5, paragraph (3), of the CTonvantion ?
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B. SUBMISSIONS OF THE PLOTIDS

11, f%he submissions which, in the proceedings nefore #the Comnis-
gion end the Sub-Commission, were nzde by the Partics on the issue
- .0of the Applicant's detention on remand can he grouped under. the
following headings :

I, Tue question whether or not there has heen a violation of
the fpplicant's right under Lrticle 5, psragraph (3) of the
Convention to be brought to triel within a reasonable tine
or to be releessed pending triel (see Chapter I below),

IT, The question whethkr or not there ‘existed 2 danger that the
Applicant might, if released, flee the country or coumit
further offences / Article 5, paragraphs (3) and (1), oub-
paragraph (c) - see Chapter IT_/,

.Chagter I

e e st B et S St By ey

Ihe subnissions of the Parties on the guestion whether or not
there hes been a violation of the Applicant's right under
article 5, paragraph (3) of the Convention to be brought to
trial within & reasonable tiiie or ©o he released pending trial

12. The Parties made submissions on the following two sspects
cf the s2bove question

I. Whether or not a violation cf JArticle 5, para-raph (3) was
excluded by the feoct that tue Applicant was everntually
released pending trial.

II., Whether or not the length of the dApplicant's detention
pending trial was 'reasonadle' within the neocning of
Artiele 5, paragraph (3).

'TI. As to the question whether or not a violation of .Article 5,

peragraph (3) of the Conventinn was cxcluded 1o fuc fact
that The Lpplicant was eveatuslly Leleascd DEndiri- rial

13. The Applicant subnitted that, ander Article 5, parasraph (3),
the question was not simply whetiaer or not he had¢ bhecn releesed
but whether his release nad %ween effected at the proper tine, in
other words, whether he had Yeen released before thc neriod
already spent by him in detention had becowme unreasonable (1).

./.

(1) Verbatir Record of the oral ncarin: before the Couiiission
on lst October, 1964 - Doc. A Q0. 914 paze 20,
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iﬂ;1¢. The Responcent Government subiitted that the rights guaran~-

teed by “irticle 5, paragraph (3) were alternative, . detained
person was entitled either to a trisl within a reesonable tine
or-to his release pending trial. The ninplicant had bteen released

':.pending trial, in accordance with the second aliernative of
hrticle- 5, paragraph (3), It.followed that the first alternative

‘was no longer at issue anc that, consequently, the Corrrission was

. not conpetent to exauine whetfiticr or not the length of tle anpli-

cant's detention. had been 'reasonuble! within the wigcening of this

-'alterndtlve (1)

'IIL L8 to the qnest1on uhether or not the lensth of the sppli-
- cant 6 detention pending trisl was "rensonanle? within the
meaning. of’&;ﬁldIé Dy parg zraph (5) of the Convention

15, The fppllcant subnltted that the length of his detention

- totalling two years and seven weeks could not be conoidersd

'reasonable within the nmeaning of Article 5, paragrapa (3). He

.;’stated, 1n particular, thati

(a) His long detention constltuted an anticipated punishment.
In this connection, the:Anplicent pointed out that the
penalty for offences of! the kind with which he might ulti~
nately bhe charged ranged from 6 nonths to 10 years inpri-
gonment and -that, 1f conv1cted, he could expect a sentence
of 2 to 3. years 1mprlsonment (2).

.+{b) An .undue. delay in- the 1nvest1ga+1rn against 1i:m was caused

"~ by the fact ithat, durln& his detention from 1961 until 1963,
the investlgating juége; Dr, Leonhard, was also.working_on
: anothér difficult and complex case (33 furthernore, - in
- - the present <ase, Dr. Leonhard did not follow the customary
' procedure, for, 1nstead -0of hearing the accused first, he

'“%éit‘ examlned 8. gTeat nunber of witnesses at different places,

.'_'

o/

e Nl e e

(1) The Government's communication of 5th June, 1964, and Verha-
. ‘tim Record -of the heazring on lst October, 1964, pages 19-20.
(2) Appendix o applncatlon fowm, page 13 the lpplicant's letter
" of l4th August, 1963, pases 1-2; Verbatlm Recorc of the
hearing before the Commisgion on 1lst October, 1364, pages
15=-16; +the Applicent's menorial of 31lst October, 1964, on
the merits of the case -~ Doc, D 4985 (submitted in English) -,
. -.point 3,
(3) See the Cdumission's Report of 27th lay, 1966, on Appli~
cation No. 1936/63 (Neunelster against Lustria).

-
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" During the two years of his detention from 1961 until 1963,

‘ the Applicant was heard on 13 occasions only, mnanely-on

.. . 26th August and -28th December, 1961, 1lth, 13th, 16thk, 17th,

- 18tk and 23r2 July; 1962, 29tk May, 18th June, Sth, 7th and

4 7-9th July, 1963, -These hearings, insofer as they were not of
. a-purely formal nature, related to only five business trans-

actions of some 80 .transactions under investigation. Jdppa-
rently the investigsgting judge ‘tried to use the Wiprlicant's
detention as a mesnsg of inducing him to make .a confession.

In the summer of 1962 Dr., Leonhard stated that the investi-

ﬂ;gatipn covld he completed shortly ané, in order to facikli-
~ .- tate the, proceedingy, the Applicant withcrew a conplaint
“’“which he -had lpodged. BSudseguently, he was ¢xanined. sever

-4 down again (1), .

(e}
. Tetters t6 his parents were frequently seized by the investi-
.gating judge and the fpplicant's sister was refused permission

tines within a fortnight butithe investigation taen slowed

During'theffirst-year of his. detention, the Apiplicant's 7

.%o 'see hin., It was only aftér he had been in.detention
...pendinig triel for about a yeer that, exasperated by the

alowness of the proceedings, he filed a number of challenges

B against the investigating judge and all other judges on the

16.

‘eireuit of the Court of .ippesl (Oherlandesgericht) in Vienna.

The .prliceat did not contest tliat these notions caused &
suspension of the investipgation but he considercd tlat tneir

 exanination cdould have Yeen conpleted within one month (2).

The Respondent Government submitted that the ters Mreasonable

tine"in .rticle 5, parezraph (3) of the Convention nust be inter-
‘preted in the light of ‘the particular circumstances of each case
.and that, in ‘the circumstances of. the present case, the lenzth of

oo

-

The Lpplicant's-letters of 14th January, 1963, page 1, and

1%th July, 1963, nage 13 Verbhatim Record of the hearing

before the Commission on 1lst October, 1964, -pages 12-13, 23

"-and 31; . the Applicent's menorial of 31lst October,. 1964,

point 4; . Verbetin Record of the he-ring before the Sub-
Conrission on 3Qth September and 1st October, 1965 - Doc.

D 9128 (available in Fngiish ard Gernman) =, pages 4-G, 9-11

"(2')

and 22-27; ‘Verbatin Record of the licaring before the Sub-
Commission on 20th July, 1966,5oc.27%6-06,2/31 (available in
English and German) . pages 13-14. :

The ipplicant's observations of 14th Beptember, 1963 - Doc,
L 82,902 (submitted in Bn~lish) ~,page 6; Verbatim lecord

of 1l.e hearing heforas. the Covmission on 1lst Octoker, 1964,

- pages 11, 13-14, 18 and 25-26.
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the Applic(nt's detentlon pending trial was. "reauonawle" (1)
~In pertlcular, the Government stated that :

.(a) The applicant was strongly suspected of having comzitted
“nunerous offences under irticles 18% (embezzlement), 127 and
200 (freud) snd 205 ¢ (breaci: of trust) of the Criminal Cnde
(5trafgesetz ) and under irticles 2 and 3, paresgraph (4) of
the Usury Act’ (Wucherpesetz).,” The investigating judge had
to exanine some 80 complicated bhusiness transactions entered
.into by the Appliecant. Durinz the investigation, which
lasted from 1957 until: 1965, 17q witnesses were heard in
different parts of .ustria either by the investigating judge
hirself or on .commission., By June 1965, the case=file
conprised. some 20 000 pages (2).

(b) The Government contested the aile;ation of the 4Lprlicent
that his detention weas designed to induce hin to nake .a
. confession,. A8 to the course of the investigation .against
him from : 1961--until 1963 -the Governnent reierred to a.
. schedule (%) setting out the action taken by the invegti-~
~ i.gating judge end the. Office of the Pulblic Prosecutor as well
: as the applicetions and petltlons filed by the. ﬁhpllcant and
the decisions given on them (4).

e

(1) The Government's. further observations of 9th Lcenber, 1963,

| ‘on the~gdnigsihility of the Applicetion - Doc. D 1211 -(English

... translation. by the Council of Europe ) - page 23 Verhatinm

" Record ‘of the hearlnp befnre the Conn1951on on lat Ootober,

- 1964, papges 2-3, -
, -(2). The Government's observations of 23th dugzust, 196), on the
admissibility of the application - Doc. i 82.415 (Tnglisk
_translatlon by the Council of Burope) -, pages 4 and 7-8; the
Government's further observations of 9th Decenmber, 1Q63, pege
2; Verbatim Record of the heasring hefore the Commission on
lst October, 1964, pages 2-8; the Government's communication
of lith June, 1965 ~ Doc, D 7)68 (English stranslation by tie
Council of Europe) -,pages % and 6; Verbatin Record of the
hearlng before the Sub-Couulsqlon on 20th June, 1966, page 2%,

(3) Submitted uvider coveriof a letter dated 31st August, 1965 -
geé hppendix IIT to. this Report.

(4) The Government's memorial of 2nd lierch, 1965, on the werits

© " of the case ~ Doc. D 4636 —,page 2; Verbatin Record of the
hearing before the Sub-Commission on 30th September and
1st October, 1965, pages 8 and 12. :
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(c) Fror: the outset the ipplicant Lad attempted to cdelay the
investigation. . For examnle, during his detention in 1958,
he filed an Gppllcatlon that the criminal proceedings pen-
ding ageinst him at the Kesionel Court (Krelb*exlcdt) of
Wels should be transferred to the Regionzl Court (Jlandes-
~gericht) of Tinz, Both this request and a further applica-
tion for transfer from Linz to Vienna were granted - with
the consequence thet, in each case, another investiseting
judge had to be appointed. In 1962 the .ipplicant lodged a
third petitionh -for the proceedings to be itransferred fron
Vienna to Salzburg but this was refused. Furthemiore,
within the space of five nonthis, he filed 28 applications

“and conplaints calling for a decision by the investizating
judze, In particular, in 1962, he challenged not only this
judge, but the entire circuit of the Court of inpeal of

. Vienna, thus cau51ng g interruption cf several months in

-the investigation., In a letter to his lawyer the .pplicant

. nade it c¢lear that he "ntended to czuse the investigeting
judre of the Regional Court’ of Vienma - who by then was
thoroughly conversant with the facts of the .cese - to he
replaced by another nmagistrate, In the opinion oif tne
Government the Applicant wae abusing his rights under the
Convention if he now complained, with regerd to his deten-

-tion, that he had not. been brought to trizl within a
¥reagonable time" (1).

ChaEter IT

The'submisqions of thc Parties on the gusstion whether or not
1€Ye .existe anger il NUDEE f—uﬂ , 11 _celeased,
Flee the country ST GOrmit Turther offences 7 Aeticle 5, para-
graﬁﬁé {3) and (1), sub—parggraﬁh (c) of the Convention /

17 By the Commission's duClGlOﬂ of 7th July,1S%4, th. A

was chl"rLd Incdnissible, insofar as it ru{ tid +ctArt1£§llfj£3§2—
graph (1) ubgar :graph (2),0f tho Convention., (2) However, ir ths
proceedlnga kerfore the Sub~Commission, both Partics have made sube
-missions cn this aspect of. the czse, éonsequbntly, the Commissicn
has inclugded =2 summMrE of these ‘submissions in its present Report
On. the other hznd,it has not dedlt with this aspéct of the pasze in
its establishment of the facts and in its opinion, ST

(1) The Government's observatinns of 28th iugust, 1963, pases
2~3% ant 6-7; Verbatim Record of the hearing hefore the
Comiission on lst Octoher, 1964, pages 3, 7-10 ané 24-206;
Verbatim Record of the hearing hefore the Sub~Commission on
30th September and 1lst Octnber, 1965, paze T7; the Govern~
nent's communication of 1lith Juqe, 1965, pages 3-5; Verbatin

lecord of the hearing before the Cub-Commission on 20th July,

1966, pages 20-27.

(2) See paragraph 4 (page 3) above,
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18, The Applicant submitted that his detenti.n pending trial
ceased to be lawful on 10th Novemoer, 19¢l; on that day the

Court of Appeal of Vienna, in its final decision on.a complaint
against detention by the Applicant, stated that there was no

"risk of his absconding. As to the Tinding of the Court that

there existed - in November 1961 - a danger that he might commit
further offences, the Applicant pointed out that, prior to his
second arrest on 25th August, he had sold his business on l4th
August, 1961, He considered that he had thus detached himself
from any commercial activity which, in the eyes of the Prosscution,
might have tempted him to commit further offences. The civil
actions brought by him during his detention against former clients
~did not constitute commercial activities but were intended to
promote the disclosure of the facts of his case, The Applicant
also stated that the reasons which finally led to his release in
1963 corresponded to those contained in his own reguests for
release two years earlier. It followed that he should have been
released in 1961. (1) o

19, The Respondent Government referred to the Commission's decision
of -7th July, 1964, by which the Application was declared inadmissible
as .being menifestly ill-founded, in so far as it related to Article 5
paragraph (1), sub-paragraph (c), of the Convention (2). The
Govermnment submitted that, consequently, the Commission was no longer
seized of the question whether or not the Applicant's detention was
lawful under this provision. : '

In any ~ase, it resulted from the decisions of the competent
Austrian Cour%s that, during theperiod concerned, there existed a
_ danger that the Applicant might commit further offences. Indeed,
while in prison, he had pursued his business activities by bringing
civil proceedings against former clients. His continued detention
was therefore necessary (3).
' e e

(1) Appendix to application form; the Applicant's letters of 14th
January, 1963, page 1, and of l4+h August, 19€3, page 2; his
observations of 1l4th September, 1963, pages 3,5 and 9; Verbatim necogd
of the hearing before the Commission on 1st October, 1964,pages 1ll-1%,
‘14, 20-21 and 28-30; the Applicant's memorial of 3lst October, 19¢4,
page 2; Verbatim Record of the hearing before the 3Sub-Commission on
30th September and 1lst October, 1965, pages 3-4; Verbatim Record of
the hearing before the Sub~Commission on 20th July, 1966, page 15.

(2) cr. pardgraph L (page 3) above,

(3) The Government's observations of 28th August, 1963, pages 4-5;
: Verbatim Record of the hearing on 1lst October, 19€4,pages 19-20,
207-28 and 30; Verbatim Record of the hearing on 30th September and

1st Octvober, 1965, pages 6-8,
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C. ESTABLISHMENT GF THE .FACTS

20. The- Commlsqlan has based its opinion as to the alleged
-Vlolatlon of. Article. 5, paragraph (%), of the Convention on

the criteria previensly adopted in the cases of ¥emhoff

against the Federal Republic .of Germany {(Application ¥Wo.2122/64)
and of Neumeister against Austria (Application No. 19%6/63 ).
‘These criteria, which are reproduced in paragraph 63 of the
present Report, -have also been followed in- the egtablishment

of the facts:; Consequently, the facts indicated below are
grouped- under the same headings as the criteria on which the
opinion in. Part IT is based, :

Chapter i

The actual length of detention

2l., In the opinion of the COEﬂlelon the Applicant's

Tirst detention (3rd March until 21st April, 1958) cannot
be.counted under Article 5, paragraph (3), because it
occurred before the entry 1nto force of the Convention with
respect to Austria (3rd September, 1955). 1In this respect,
the Commission refers to its decision on the admigsibility
of Application No.' 343/57 (Nielsen against Denmark) (1)

The Applicant's second detention on_remand lasted from - .
25th August, 19€1l, until 26th August, 19%t3, that is two years.

22. With regard to the length of detention c¢n remand,

Article 190 of the Austrian Code of Criminal Procedure lays-
down the following rule: ‘"Detention on remand ... shall

cease as soon as ats grounds no longer exist. All authorities
concerned in criminal proceedings shall take steps to keep -
such deteqtlon ... as short as p0551ble " (2)

A

_(l) Yearbock of the European Convention on Human Rights,
Vol. 2, pages 412, 454,

.(2) According to paragraph (2) of Article 190, detention'ordered
exclusively under Article 175, paragraph (1), No, 3 (danger
of the detainee destroying ev1denoe or influencing witnesses)
must not exceed three months.
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Chapter 11

‘The length of detention on remand in relation to the nature of ths
oifence, the peénalty prescribed and %o be expected in the case ol
conviction and any legal provisions making allowance for such
period of detsntion in the execution of the penalty which may

- ve imposed

2%, Under the Austrian Code of Crimiral Procedure, as applied at
the time or the Applicant's detention on remand, there was no legal
relationship between the nature of the zlleged oifence and the
length of the detention on remand butr only tetween the period of
detention and the grounds on which it wes imposed, (1) However,
~in their submissions concerning the question whether the Applicant's
detention was "reasonable" within the meaning of Article 5, para-
graph (3), of the Convention, the Parties have discussed the nature
of his alleged offences and the possible penalty. (2)

I. The charges against'the Applicant

24, Until now, the Applicant has not been formally charged. (3)
The investigation (Voruntersuchung) against him coacerned alleged
offences under Articles 183 (embezzlement), 197 and 200 (fraud

and 205 ¢ (breach of trust) of the Criminal Code (Strafgesetz) and
under Articles 2 and 3, paragraph (4), of the Usury Act (Yucherge-
setz). These provisions state as follows: : .

(1) Article 183 of the Criminal Code

"Anyone who ... retaing or appropriates property entrusted
to him to a velue of over 2.500 Schillings {(4) ...commita ...
- embezzlement (Veruntreuung)."

(2) Article 197 of the Criminal Code |

"Any person who, by means of deceitrful statements or actious,
- leads another person into error with tne intent that some

party, whether the State, a local authority or anoether perison,

shall suffer injury to his property or other rights cr who,

with this intent and in the said manner, exploits the error

or ignorance of  another person, commits fraud, whether he was

induced so to act out of self-interest, passion, by . the inten-

tion of giving unlawful assistance to another person or by

any other secondary motive,"

e

(1) Gf. paragraph 22 above,paragraph 359 below and the Commission's
Report in the Neumeister case (pages 18-20).

52; See paragraphs 15(a) and 17(a) abeve. _

3) This was confirmed by the Represcntatives of the Respondznt
Government at the friendly settlement discussion on 13th
December, 1966,

(4) At the material time: 1.500 Schillings.
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Article 200 of the Criminal Code

"Any. other fraudulent action constitutes a crime (Verbrechen)
where the damage caused, or intended, exceeds 2.500 Schillings., (1

(3) Article 205 c of the Criminal Code
“"Anyone who 1ntehtionally misuses tne authority conferred on
him by law, official mandate or legal transaction to dispose
of the property of, or to bind, a third party, thereby causing
damage to the party concerned, is guilty of brcach of trust.
(Untreue) ..."

(4) Article 2 of the Usury Act
"Any person who, when granting or extending a loan, intenticaally
exploits the carelessness, pressing circumstances, mental
weakness, inexperjence or agitation of ancther person by
ohtainlng for himself or & third party either the grant or
"the promise of a Valuable consideration obviously out oi pro-
portlon with the perxormaace rendered ,.."

Article 3 of the Usury Act : ‘
' "4. Anyone who profeSS1onally practices usury ,.."

5

IT. The penalty prescrlbed and to be expected

25. In assessing the penalty which the Appllcant has to expect in the
case of his conviction, the Commission has had regard to the
minimum and the maximum penalties which, under Austrian law, can be
imposed for each of the- above oilencea They are as follows:

(1) Under Article 184 of the Criminal Code, the mimimum penalty
;- for embezzlement is five years' severe imprisonment (schwerer
Kerker) if the amount involved exceeds 25.000 Schillings; (2)
the maximum penalty is ten. years' severe imprisonment. In the
© cage of mltlgatlng 01rcumstances, the minimum penalty is six
months' risohmeat - see APticle 265a of the Code of Criminal
Procedure %Strafprozessordnung)

(2) and (3) In cases where ‘the amount involved exceeds 25.000

: Schillings (2 ), ‘the penalties prescribed for fraud and breach
of -trust are the same as the penalty prescribed. for embezzlement -
see Articles 203 and 205¢ of the Criminal Code and Article 2¢5=
of the Code of Criminal Procedure, /

(1) At the material time: 1,500 Schillings.
(2) At the material time: 10,000 3chillings.
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(4) Under Article 2 of the Usury Act, the minimum penalty for
© usury 1s three menths, the naximum penalty one year's siricit
detention (strenger !frrest). irticle 3, paragraph 4, of the
Usury fct states : "finyone who professionally practiices usury
shall he.punished by one to five years' imprisonment where a
relatively large number of porsons has suffercd serious
financial loss)

- 26, Austrian lew provides for the principle of the "absorption"

of offences. In application of this principle, an accused vho-

has committed several similar offences is Jjudged for the offence
calling for the hezviest punishment; the concurrence oif offences
.constitutes an aggraveting circunstance - see iArticles 34, 35, 267,
44 (a, b). and 263 (1) of the Criminal Code,

27. The Commission has hed pauvticular regard to the possibility
of .imposing a less severe sentence than the mininum prescribed for
therclass of-offence concerned (1), In Austrian law, a court may,
- in case .of extenuating circunstances, impose a sentence whith in
" lower than the minimum sentence prescribed for the offence ‘con~-
.. ¢erned and.there is . in fd¢t a wide practice to make use of this
possibility (2 ), - : .
JII, ILegal provisions nakings allowance for the period spent in
detention on remand in the execution of the penalty imposed

28, Article 55a of the Criminal Code provides

"Any time spent by the convictad person in ... detention on
renand before the peossing of judgment in the first instance
shall be counted as part of the sentence ..., in so far as
the detention 1s not:due to his owm fault."

" IV. Possibilities of release on rrobation

S !
29, In its evalusztion of criterion IMo. 2, the Commission has
. finally considered the possinility thot the Lpplicent, if he
.'ahould be convicted and sentenced, mnigzht be rcleased on probation
after having served only a part of his sentence,

~

/s

(1) Cf., on the one hand, Articles 184, 203 and 205¢ and, on the
other hand, Article 26%a of the Crirninz2l Code which are
quoted in paragraph 25 abhove,

(2) See for. instence Roland Gressberger, Die 3trafe, in
Osterreichische Juristenzeitung, 1961, pages 177 -1Y8,
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o In tnle conneetlon the Cormisgsion has had regard to .rti-
cles 12 =20 of the Act on Conditional Sentences (Gesetz {iber die
bedingte Verurtellung) of 1949 (1)} aos 2nended by <the Criminal Law
tnendment Act (Strefrechtsandeculbegecetz) of 1960 (2) - Article
12 of this “ct DlOVldeu

(1) When 2 prisoner has served two thirds of -a sentence ,..
- involving deﬁrlvetlon of liberty of a fixed cduration and has
- gpent at 1eqst eight nontns ess in prlSOu, he mey he releeeed
L on probatlon.'“‘

‘"(2) ond1t10131 release is Lovever nerﬂ1s ible only where
© it can be expected from tlhe prisoner's character, his ante=
cedents, his progpects of maling an honest living and his
., ‘behaviour during detention that ils conduct after release.
. will be good, snd where the cxecution of the 2981dual Serle
", tenge can be waived \chout detriment to fthe ordre nublic

"
e

Ls Stateéd by the .us trlan Governnent in reply to a question.

naire of the European Comittee on Crime Problems, conditlonal

. reledse under the et on Conditlonal Sontences "is not diseretionary
but obligatory in certain circumstances, The prisoner may righte
fully claim release if not only the temporal but also the remaining
.statutary conditions.are-fulfilled ... . Agreement. on--the. parts of the
the prisoner is not.necessary, ?1tu0u”h the absence of .guch agree-~
-ment nay influence the good conduct predlctlon.” (3) .

) ‘The d90131on rests with the Court (“rtlcles 16 and 17 of the
Act . . . . .

Chapter III

Materiol, moral or other effects on the deteined person

I, ~Genersl conditions of the Applicent's detention

30. In Auqtrla,'a per-on in detention prending trial nust be
treated in accordance with firticles 183 ~189 of the Code of Crimi-
nal Procedure. The detention must respect -his person and honour

. .' . . . '/.

(1)  Federal Gazette (Bundesgesetzblatt) Nq;i277/1949. -

(2) : Pederal Gazette Tio, 152/1960 o )

(3} Sec Doc. DPC/CmPC II .(66) 3, page 5, snd Huropean Coudttee
én Crirle Problens, Suspended oentence, Probation and Other

Llternatives to Prison Sentences, Council of Europe, 1966,
“page 17. |
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as far as possible (Article 183, first sentence). The prisoner
may only be subjected to such restrictions as are necessary to
secure his person and prevent arraoangenents detrimental to the
investigntion from being nade (Sirticle 183 in fine)}, Ariticle 184
deals with the form of detention. 4aArticle 185 nrovides that the
prisoner nust bhe allowed conforts and enployment, in so ior as
they cre compntible with the object of detention ¢nd do ot inter-
- fere with the zood order of the establishment or endanger security.
Under Article 187 a remand prisoner nay conduct correspondence
subject to certain conditions, Under ..rticle 136 he may receive
vigitors, even persons with whon he has business conncetions;
however, visits must be in the presence of a court oificer.

31, The Applicent maintains that, during the first helf of his
- detention, his letters to his porests vere frequently selzed by
the investigating judge and thot the applicont's sister was re-
- fused permission to see him (1). It alson sppears that he was
unable to vote at ilie General Llection (2).

32, It results from the Schedule submitted by the Respondent
Government (3) that the following decisions were talten with rezard
to tire oconditions of the applicant's detention on remand 3 -
(L) on 6th November, 1961, the ipplicent was informed thet 2
letter from him to his father, Johanr Stogniiller, hod not
been forwarded on the ground thet it dealt with tlie crininal
proceedings in question;

(2).on-15th November, 1961, the investigating judie informed the
sApplicont thet a further letter from hinm hed not becn for-
wvarded on the ground thet it contained improper statementss

(3) decision of the investigating judge dated 24th - pril, 1962,
ordering the seizure of @ letter fron the Jpplicant to bLis
parcnts; the Applicent's-appeal fron this declsion was ¢is-—
nissed by the Judges Cuamber (Retskammer) on 15th Junec, 1962;

(4) decision of 22n@ June, 1962, by wirich the Lpplicent was ve-
fused pernission to receive foreign lenguaze texthooks
(appeal disnissed on 29th Junc, 1962);

s/n

(1) BSee parazraph 15 (c¢) above.

(2) This follows from a complzint ﬁhich, according to a note of
' the jnvestigating judge, could nnt be examined as tie Appli-
cant hed challenged all judizes of the circuit.

(3) Arpendix III to this Report,
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(5) decision that a letter fron the ipplicent should not be for-
warded (appeal disnissed on 13th Noverber, 1962);

(6) witu respect to 2 complaint about the long delays in the
receipt of his mail caused by censorship, the ipplicant was
informed on 26th MNovenber, 1962, that the Julges Chamber
.could not pass o decision on this complaint as he had chal-
-lenged all judges of the circuit o»f the Couxrt of Arpeal of
Vienne -

{7) on l4th Harch,.1965,'the Applicsnt was informed that per-
nission to write would not be granted to the extent he had
“applied for.

II,. Ifaterial effects of the fipplicant's detention

33+ The ipplicant sold his businéss non 14th sugust, 1961, Le
thereby lost his former nain livelihood, However, this sale took
place before his arrest on 25th iwjust, 1961,

34. During kis detention from 25th iugust, 1961, until 26th
August, 1963, the ipplicant complained repeatedly that a further
prolongation of his detention would deprive inm of the possibi-
lity of finishing his treining as o professional pilot and conse-
quently of his rew mein livelihood.

(2) In a petition of 24th November, 1961, to the Fresident of
the Regional Court, he stated : "I decided to submit ny case
to you 28 my continued detention in cuetody would ruin con~
rletely the livelihood which I have built up with a capital
outlay of some 200,000 Schillings, of which a large part was
contributed by my father whose financial position is not o0
favourable, and with two years! arduous study ... iere I to
be released in: the near future,. I would not only have a live-
lihood but also the possibility of discharging my obligations
towards the Finance HNinistry ..., whereas I am otherwlse
devoid of means of subsigtence as my pilet'!s licemce explres
shortly and I shall lose the amount spent on my training up
to now and my profession of pilot, if I am not free to secure
the renewsl of my licence,"

(b) In his letter of 14%h hugust, 196%, to the Cownmission, the
firrlicant stated : "My pilot's licence expired on 1%th Dec-
ember, 1961. but I (obteined) a prolongation of its velidity
for a further two years, 1In crder to make another prolongé-
tion possible, ... my release nust take place before 15th
Octcber, 1963, in order to prevent me from losing ny liveli-
hood," (As stated above,  the /Apnlicant was released on
26th fugust, 1963.)

/>
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" III. Other effects of the Aoplicant's detention |

35. Apart from deprivation of freedom and its general reper-
cussions, which are inherent in the mere fact of imprisonment,
‘the Applicant has nmot complained that the period of detention
‘has damaged his health or destroyed his family ties. .

Chapter IV

The conduct of the Applicant

1. Did he contribute to the delay or expedition of the investi-

or triéi?,k

II. Was the procedure deleyed as a result of the introduction
of applications for releasc pending trial, appeals or other
remedies taken by him? - . :

III, Did he requegt releame on bail or offer other guarantees
© %0 appear for triml? . -

~n}

I. Contribution to the delay or exneditioﬁ of the investigation
or trial (1) - 7

.36;. The Applicant's submissiéns on this question are set out
-"above in peragraph 15 (c). - . .

reproduced in paragraph 15 (e).

The.relévant.submissionsgof the Respondent Government are

37. With regard to the application of Tth November, 1962, in -

 which the Applicant challenged all judges of thne circuit
(Sprengel) of the Court of Appeal of Vienna (2) and regquested the

ilg See also parag%aphs 43 agnd 57 beéelow. ’ Co

2} In the proceedings before the Commission,. vhe Applicant alleged
a violotion of hia right under art. Ty »nora, (1), o7 the Convention,
insofar as it guarantces, in the ddvermination ol ary criminal
charge, a heariag by an impartial tribunal. Be stated .that the
investigating judge did not .carry oit the investigation agaiist

the Applicant ifi‘an impartial manner. On 7th July,19¢4, the Com~
mission decided %to declare this complaint inadmissible as being
manifestly -ill-founded on the ground that the Applicant had failed

" to.submit any ovidence to support his allegaticn that the investi-
gation proceedings wers conductid In ¢ portisl manncr. - See
paragraph 7 above, . -
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transfer of his case to the Regional Court of Salzburg, the
Commission has Lstab71 hcn the rollowjr{ d tﬂ;la

(l) The challenge 1nc1uded the 1nvest1gat1np .judge., Under
Austrian law, an 1nvest1gat1ny judge muzt suspend the
investigation the moment he is challenged; he may. resume
the investigation enly after the challenge has been rejected. (1)

" {2) On 19th Kovember, 1662, the application was trznsmitted
to the Office of the Publlc Prosecu+or (utaa+sanw‘lt schaft)
of Vienma for comments. :

'(3)'§Ond29th November,'1962 " the Applicant's request for frans—
fer of his case was submitted to the Court of Appeal of"
Vlenna. :

(4) The case-file was Submitted to: the bourt of - Appeal on
14th December, 1962, o

(5) The decision of the Supreme Court (Uberster Gerichtshof)
dismissing the Applicant's request for transfer of his
case was communicated to the investigating judge on 15th
January, 1963

(6) On 5th Februarys 1963 the 1nvest1gatlnr judge, referrlng
to the Applicant's challengo motlon, informed- the Supreme.
Court that he did not feel biased in this case. ' '

(7) On 6th PFebruary, 1963, the Supreme Court dismissecd the.
application of 7th November, 1962, insofar as the Appli-
cant had- challenged the judges of the Court of Appeal of
Vienna.

(8) On 27th February, 1963 the Court of apnoal of Vienna
dismissed the remalnder of the Application of 7th November,
1962, i.e. the challenge of the judges of the Regional
and District Courts in the circuit of the Court'of Anpeal.

(9) The above decisions of 6th and 27th February were
communicated to the investigating judpge on 4th March, 1963,

; o ' /
(1) See the Varbatim Recoird lof the hearing ba2lore the Comwlsalon
ron 1st Jetodber, 1964, pagc 24 .

e
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38. When giving evidence as a witness before the Sub-Commission
on 20th July, 19¢€6, the investigating judge, Dr. Leonhard,
stated: -"Throughout the 3togmiiller proceedings: ... there

was decided obstructionism, I was hardly able to deal with -
the material side of the case, for there was a constant [low

of appeals of one kind and another trom Stogmiller, which made
it not merely difficult but often impossible for me tc werk on
the facts. In one. letter Stogmiiller spoke -0f tactics and
whether he should continue them, 1In a letter to his lawyer

he asked whether these tactics .should be prolonged." (1)

With reference to this statement, the Agent of the Respondent
Government submitted a photocopy of the Applicant's letter of :
5th February, 1963, to his lawyer, Dr. Tuma. (2) The Sub-
Compission admltted (3)th1o letter which was subsequently read

out. (4)_

The_Commission has noted that the above letter, which con—
stituted a communication from a remand prisoner to his lawyer,
was read by the investigating judge, Dr. Leonhard, who controlled
the Applicant's mail, and that Dr. Leonhard made a photocopy
of  the letter before forwarding it to the Applicant's lawyer. (5}
In these' circumstances, -the Commission 4id not consider it
appropriate  to take the letter into consideration in forming .-
its opinion in the present case. It consequently decided not
to include this letter in its statement of the facts. of thls
case. .

(1) Verbatim Record of the ‘hearing on 20th July, 19€6, page 14,

(2). Ibidem page 20. 'See also paragraph 16 (c)'of the present
eport.

(3) Verbatim Record of the hearlng an - 20th July, 1966, page 23
(4) Ibidem pages 24 - 27.

(5)° See ibidem page 22.
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IT. Arplicetions and decisions concerning the Applicant's
arrest and hils asubsequent detention (1)

29, As stated above in paragraph 21, the Applicant was detained
pending trial from 25th August, 19€1, until 26th August, 1963, The
following summary is based on the statements made and the documents
submitted by the Parties.

(1) On 24th August, 1961, the investigating judge of the Regional
Court (Landgericht) of Vienna, referring to Article 175, para-
graph (1), No. 4 (2) and Article 191 of the Code of Crimiral Fro-
cedure (35, issued a warrant for the Applicant's arrest (Haft-
befehl) on the grounds that he had travelled abroad without per-
mission and that there was a danger that he might commitifurther
offences. . The Applicant was consequently arrested on 25th
August, 196L.. - - '

{(2) In hnis appeal (Haftbeschwerde) of 29th August, 1961, he submitted
that .his journey to Greece had been authorised by the investigating
judge and he contested thatithere was a danger of his committing
further offences. He stated that he had sold his business 11
days before his second arrest and that his new occupation was
that of an employed pilot.

. On 19th October, 1961; the Judges Chanmber { Pz tokammer)
rejected the appeal. The Chamber stated that the Applicant's
re-arrest was the consequence of nis breach of the condaitions
upon which he had been released in 1958 and pointed out that,
since he had in the meanwhile made frequent flights abroad in
an aeroplane belonging to his family, there was also 2 danger
that he might flee the country, particularly as the cffences

+

imputed to him were punishable by a prison sentence of five o

e

(1) As to the applications and decisions concerning the conditions
of his detention, see paragraph -32 above,

(2) Article 175 (1) 4 states: "Where particular circumstances justify
the fear that the accused will repeat a completed action or carry
out an attempted or threztened action,"

(3) Under Article 191, a person in detention pending trial may be
released on parole. On 1l4th April, 1953, the Applicant had been
released under this provision on the solemn undertaking (Gel®bnis)
that he would not leave his place of residence without permission o
the investigating judge. Cf. pageld, footnote (1), above.
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ten years;(1) this danger justified his delention under
Article 175, paragraph (1), No. 2 of the Codc of Criminel
Procedure,{(2) Finally, the Chamber confirmed the finding
of the investigating judge that there was a danger of the
Applicant committing further oiffences as, since his release
in 1958, he bhad allegedly committed frosh offences under
Articles 183, 197 and 205¢ of the Criminal Code., (3)-:

The Applicant's further aprpeal from this decisicn was
dismissed by the Court of Appeal of Vienna on 10th Novenmber,
1961, on the sole ground that there was a danger of his
committing further orffences, The Court of Appeal found
that there was no risk of Ilight and stated with rcgpect

to the danger of recidivism:

"In view, however, of the information filed against
the Applicant, subsequent to his relcase in 1958, by
Josef and Maria Reichl, Karl Schmultisch, Hans Burgmiiller,
and Alois Helzknecht, concerning fraudalleged to have
been committed between May, 1951 and March,1961, there is
an eminent risk of rcecidivism, .- The Applicant is alleged

. to have defrauded the said informers of well over

70.000 S in connection with loan transactions which
he negotiated partly alone, partly in collaboration with
others (Kngpflmacher and Brommer), resoriting at times to

vy

(1)
(2)

(3)

See paragraph 25 above.

Article 175 (1) 2 states:  "Where he has made preparations
to abscond or where, by reason of the severity of his
prospective gentence ,.. or for any other good reason,. it
appears likely that he will abscond,"”

See paragraph 24 abdve.
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the same kind of fraudulent operations as he has already
been accused of in vari-us other cases. 1n the light

of these well-founded informations and of the time at
which the alleged new offences took place, there is reasan
to believe that the Applicant, if a2gain set at liberty
until the end of the criminal proceedings, might, despite
the fact that he has officially given up business as a
financial agent and particularly now that he is deprived
“of his means of livelihood, commit further oflences of
the kind he was accustomed to commit for years in order
to maintain his previous standard of 1living.”

(4) In a new request for his release (Enthaftungsbitte)
of 6%h December, 1961, the Applicant submitted that
a pralongation of ‘his detention wonuld deprive him of
the possibility to become a professional pilot, He
also offered to find bail at an amount within his own
and his family's financial means,

On 3rd January, 1962, this petition was refused by
the investigating judge who stated that, in the meanwhile,
further offences had come to light; these offences had
allegedly been committed by the Applicant after bhis
release in 1958, :

(5) The Applicant's appeal of 8th January was dismissed by
the Judges Chamber on 25th January, 1962. In this
deeision, the Chamber referred to a new c¢riminal charge
concerning an offence allegedly committed by him in 1960.
This chaxrge had been brought by a certain Mrs. Holzdorfer
on 19th January, 1962.

(6) The Applicant's further appeal was dismissed on similar
grounds by the Court of Appeal on 14th March, 1962,
The Court held that, as habitual fraud had been established,
there was a danger of recidivism.

.
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(7) In 1963 the Applicant addressed himself to the Constitutional
Court (Verfassungsgerichtshof) complaining that the
proceedings against him had already continued for five years
and that, although he had been in custody for 18 months,

. there were several matters on which he had not yet been heard.
This petition was rejected by the Court on 27th karch, 1963,
on the ground that it was not competent to examine apveals
apainsgt court decisions or against the behaviour of judicial
organs with regard to jurisdiction.

(8) In a new request for his release of 9th August, 1963, the
Applicant offered to find bail at an amount of 280,370
Jechillings. This petition was granted by the Judges
Chamber on 25th August and, on 26th August, 1963, the Applicant
was released on parole and bail.

When giving evidence as a witness before the Sub-
Commission on 20th July, 1966, the investigating judge,
Dr. Leonhard, stated with respect to the above decision: (1)

"Once Stbgmiller wished to change his occupation from
.money-lender to aviator, there was no further danger of
repetition of the offences. = I1If he does not want to be a
money-lender any more, he cannot commit any more offences
like the ones alleged. On the other hand, his wish to
become a pilot raises the danger of flight again; for as
a pilot one often spends morc time abroad than at home ..,
release became possible, Because of the change of
occupation there was no further danger of repetition of
. the offenoces, gnd the danger of -fiirht was-averted by the
provision of bail ..."

III. Applgcations and decisions concernins release on bail

40. The following appllcatlons for release on bail were made by
. the Applicant:

(1) 1In a petition for release of 6th December, 1961, the
Applicant offered to find bvail at an amount within his own
and his family's financial means. In the decision on
this application, the question of bail was not zone into.(2)

3

(1) See Verbatim Record, page 15,
(2) Cf. paragraph 44 Wo. 4, above.
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(2) In a petition of 9th August, 1963, the Applicant offered
to find bail at an amount of 280.73%70 Schillings. Asg
stated above, this decision was granted by the Judges
Chamber on 25th August, 1963. (1)

In its decision, the Chamber referred to Article 192
of thé Code of Criminal Procedure which nrovides: "Except
in the case of a crime for which the mirnimum penalty is ten
years imprigonment, detention on the srounds of danger of
tlight may on request be terminaved or waived against a
golemn undertaking as provided for in Article 191 and
against a2 deposit of security or the provision of ball for

. 2H ‘amoun®  to be determined by the Judges Chamber in the
light of the cousequences of the offence, the personal cir-
“¢umstances of the detainee and the means of the person

) glving bail 'R " . .

Chapter V

Difficulties in the investigation of the case

I, Complexity of the facts to be investigated

41. In the'p}odeedings before the Commission, the Parties
agreed that the facts, which had to be investigated in tThe
criminal proceedings against.the Applicant, were very complex.(2)

42, When-giving evidence as a witress before the Sub-Commission,
the investigating judge, Dr. Leonhard, compared the difficulties
in the inveéstigation of the present case with those in the
Neumeister case (3), which were "moré technical and more a metter
of substantive law. That case was concerred with what are
known as export frauds, which were perpetrated with great, great
subtlety, and considerable brainwork was required to get to the
back of it all. From the substantive law angle, the St8gmiiller
case was not so difficult; the difficulty lay primarily in its
volume. . - - .

ees St8emiiller was a money-lender, and as such he nade
various loans to persons. in need of funds, mainly farmers.

e

(1) See paragraph 39, No. &6, =zbove.
(2) See the Verbatim Record of the hearing before the
Commission on 1st Qctober, 1965, pages 2-7 and 1),
and paragraphs 15 (b) and 1l¢ (aS of the present Rz=porsw, .
(3) Application No. 1936/63, see the Commission's Feport
in that case, pages. 31-44.



-2 - 1602/€2

When the loans were repaid, he did not simply taile the money
back; on the amounts repayable he gave bills to third persons,
and on the money due from these he gave bills to yet others.
Some of the loan transaotlonﬂlsw1tched to and fro beiween five
or 9ix persons - there were payments, repayments and cverything
you can imagine - so that it was difficult to find a single
denominator for.any particular casec

. But in addltlon the Stoemiiller proceedings were particularly
difficult because of their volume. There were 70 cases that
the Fublic Prosecutor's Office wanted to have investigated, all

+ loans, 90% lcans tp. farmers faced with distraint. These 70

. cages were 'themsglves so extensive and so conIusing that they

. required- time. rather than brains." (1)

_ Dr. Ieonhard also stated that, after the proceedings

against the Applicant had been tranoferred from the Regional Court
of Linz to the Regional Court of Vienna in 1959, the investi-
gating judge received "eratefuls of (the Applicant's) files from
-the Revenue Police. . These crates had to be sorted through with
,this question i mind Where, in the numerous papers in these
~.crates, shall I flnd the material I need for these 70 cases ?
That consumed e most tremendo?s amount of time, I then returned
. two crates thal, were not required ... together w1th their
eontents ..o (2) _ #

JII} Difficulties in the 1nterrqgatlon of the defendant and in
the examination of witneeses and documents

243, With respect to his interrogation of the Applicant,

Dr., Leonhard stated before the Sub-Commission: "Yith my 30 years
of service ... 1 have wide experience behind me. I would zay

. that St6gmiiller is the most intellirent person 1 have come
‘across in those 30 years... At first T sat down with Stégmilller...
and began to go over the facts with him. After twe or three

days I realised that, because.of his intelligence, this method
‘was not getting me anywhere with him. It is of course usual

for a judge first to examine the defendant on his alleged offences
and then hear the witnesses, eollect the remaining evidence and.
finally perhaps confront the defendant with the ev1dence obtained

-'.in the meantlme,,so that he may say how he explains the new

.facts. ~That was not possible in Stigmliller's case ...
a/u

(1) Verbatim Record of the hearing hafore the/Sub-Commission on
20th July, 19GE&, pages 5-6.
(2) Ivbidem page 7. |
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Stogmilller insisted that the minutes should contain only his
words. . He objected to any kind of summary. I had to accept
everything he told me, without being able to raise the slight-
est objectien 4s Lo whether this or that statememt could be
correct, for I hacd not the necessary testimony, land register
extracts and other evidence. 1 cane to see that, by proceeding
in this way. with otdgmuller, 1. wao not making any progress in
the case,™ (1) o

A4, -With.regard to the diffieculties in-the examination of
witnesses anda ather evidence, the -Comtiission has established -
the following facts: '

Orlglnally over - 80 bu51neso transactlons of the Appllcant
were under investigation but ultimately only 45 transactions
remained. The acts were perpetrated throughout the Austrian
territory but were concentrated mainly in the area around Wels
in Upper Austria. . Wels is not in the circuit (Sprengel) of’
the Court .of Appeal of Vienna but in the circuit of the Court
of Appeal of Linz, The examination of witnesses and. the con-
gultation of land registers could therefore not be undertaken
wholly by the investigating judge himself but hed, in part,
to be effected on commission. - To simplify the proceedings,
Dr., Leonhard personally heard some of the witnesses in Vels,
Ried im Immkreis and Braunau, .with the agreement of the
judicial authorities, To this end he was in Wels from let
to 23rd November, 1961, and interrogated five witnessesj;
in Ried 4im Innkreis from 27th to 29th Wovember, 1961, where .
he heard six witnesses; and in Braunau from 1lth-to 1l4th
December, 1961, where he questioned soven witnesses. - He also
consulted the 1ocal land registers and took other measures
called for by the proceediungs. Thirty seven witnesses were
heard by Dr, Leonhard oersonally . One hundred. facts and
means of evidence had to be sought on commicssion. On .one.

- gccasion a co-defendant was questioned for two days. (2)

Dr, Leonhard stated before the Sub-Commission: "I had
to examine most of the witnesses living in other places myself,
for the whole question was so difficult that 1 could not expect
a judge in Salzburg or Linz or Klagenfurt fto concern himself

S

(1) Ibidem pPages7-8.

(2) . This pmragraph is bas:zd on the case=-ril. of ‘the criminal
proceed1”~3 apalnﬁt "the Applicant, which Nr, Ermflcorn
consulted on boholi of the Commission, -
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with the material. Moreover, i{ the examinatic. had been
conducted by a judgze who was not so familiar with the material,
the result would not have been as satisfactory as I should have
liked. 50 one autumn .., I went to "pper Austria for three,
four or five weeks,. solely ito examine witnesses in the
Stogmliller case". (1)

Following a request filed by the Applicant shortly bvefore

his release in August, 1963, an expert was instiructed to preparec
an .opinion on the financial operations as a whole., (2)

Chapter VI

The manner in which the investigation was conducted

I. The system of investigation applicable

II. The conduct by the authorities of the investi-
gation (the diligence shown by them in dealing
with the.case and the manner in which they

organised the investigation)

I. The system of investigation apnlicable

45. The rules governing the conduct of the investigation are

to be found in Chapters X - XV of the Code of Criminal Procedure
(Strafprozessordnung). The object of the investigation is to.
subject a particular person's action to a provisional examination
“and to ascertain the facts as clearly as is neccessary in order

to establish features likely either to cause the prosecution to
be terminated or to prepare the way forarraignment and the
hearing of evidence in the trial,

46. Under Article 93 of the Code of Criminal Procedure, the
judicial investigation (Voruntersuchung) is to be conducted,

as a rule, by an investigating judge. This judge has to take
action ex officio and in so doing he may visit the scene c¢cf the
offence or have recourse to experts or other evidence.

47. Under Article 175 of the Code of Criminal Procedure, the
investigating judge may order a person suspected of an offence.
to be taken into temporary custody {(vorlaufige Verwahrung).
This Article states as follows

S
(1) -Verbatiﬁ Record of the hearing on 20%th July, 1966, page 5,

(2) See the statement of Dr. Schamidt at the hearing before the
Commission on 1st October, 1964 {(Verbatim Record, page 25).
The opinion of this expert has not heen submitted to the
Commission. .
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(1) The investigating judge may, even without vrevious summons,
order = person suspected of a crime (Verbrechen) or misdemeanour
(Vergehen) tc Dbé brought before him and te be taken into '
temporary custody where: - -

1. the suspected person has been caught in the act or where,
immediately after the act, he ig ol ficially pursued on
suspicion of having committed the crime or misdemeanour
or comes under public suspicion ~f having done so, or
where he in ‘caught with arms or with other objects derived
from the crime or misdemeanour or which otherwise suggest
that he took part therein ;

2, the suspected person has made preparations to abscond or
where, by reason of the severity of his prospective sentence,
his itinerant way of life or because he 1s unknown in the
neighbourhood, homeless or without papers, or for any other
good reason, it.appears likely thet he will abscond;

3. the suspected person has attempted to influence witnesses,
experts’.or other accused in a manner likely to prevent
the ascertainment of the facts or otherwise to hinder the
investigetion by destroying traces of the crime or mis-
demeanour, or where there are good grounds to fear that
this might occur; L '

4., particular circumstances justify the fear that the accused
will repeat a completed action or carry out an attempted
or threatened action. ' ' -

(2) In the case of & crime for which the law prescribes a
minimum sentence of ten years imprisonment, the investigating
judge shall immediately issue a warrant for the arrest of the.
person suspected of it." '
48, Everyone brought bvefore the court must be heard by the .
investigating judge within 24 hours or. where this is impossible,
three days. A defendant can ounly be remanded in custody in.the
ordinary way if he meets the requirements stated in Article 175,
paragraph (1), Fos. 2, 3 or 4 'of the Code of Criminal Procedure;
however, detentiocn on remand is compulsory in the case of a
crime for which the law prescribes a minimum sentence.of ten
years imprisomment - see Article 180, paragraphs (1) and (2).
No absolute duration is laid down for remand but, under
Article 190, detention must be terminated:as soon-as the’ grounds:
for it no longer exist, and all authorities concermed have to

/.
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take steps to keep it as short as possible. (1)  Under
Articles 191 and 192, a person in detention pending trial may
be releascd on parole and bail. (2)

49, It results from Article 11% of the Code of Criminal Pro-
cedure that a defendant may apreal to the Judges Chamber against
the decision of the investigating judge ordering his detention
on remand. Under Article 114, he may appeal from the Chamber's
decision to the Court of Appeal. (3)

50, The identity of the investirating judce iz not decided by the
court at its own discretion but is fixed in accordance with the
following provisions:

(1) Article 87, paragraph (3), first sentence, of the Austrian
Federal Constitution (Bundes-Verfassungsgesetz) states that
the affairs of each court are to be divided among its
judges according to a plar made up in advance for a
definite period. .

(2) Article 4, paragraph (2), of the Act Amending the
Judiciary Act (Gerichtsverfassungsnovelle) provides that
this plan is to be made up by the Personnel Divisions
(Personalsenats) of the courts of first and second instance.

(3) According to Article 18 of the Code of Criminal Procedure,
the composition of the divisions of the courts dealing
with criminal cases 1s to be decided for one year each time,.

(4) Further provisions in this regard are to be fowmd in
Articles 17, 18 and 19 of the Internal Rules for the Courts
of First and Second Instance {Geschdlftsordnung fir die
Gerichte I, und II. Iustanz). Under these provisious,
criminal cases are to be divided among judges according
to the initial letters of the names of the defendants or
according to the placcswhere the offences were allegedly
committed, A notice on the divigion of cases amonyg the
judges must be put up in the court house.

(5) A case which has been assigned to a certain judge can only
be transferred from that judge where hc ic prevented from
exertising his functions; 1in this casc a subestitute judge

is to serve - see Article 87, paragraph (3) in fine, of

the Federal Constitution and Article 18 of the Code of
Criminal Procedure.

e

Cf. paragraphs 39 and 10 above.

%l; Cf, paragraph 22 above,
Cf. paragraph 39 -above.
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(6) According to Article 17, psracraph (3), of the above
Intermal 2ules, the distribution of work can bhe modified
during the year for which it has been adopted where the
personnel has changed or where cerfain Judges or
divisions of a court have too umuch or too little work
or where tnere are other important reasons. As a Tesult
of this provisions, a case can be removed from a judge

" overburdened with work and be ziven to another judge,
where the general distribution of work is altered.

(7) Article 23, paragreph (2), of the Federal Constitution
- gtates: "o one may be removed irom the jurisdictién
of his lawful judge.™ -

51. Where a person is suspected of several offences, all the
offences shall, as a rule, be presecuted at the same time beforc
one court and one judgment shall be given in regard to these
offences (Article 56 of the Code of Criminal Procedure).

However, under Article 57, the Court may decide, either on an
application or ex offieio, that certain offences shall be dealt
with in separate proceedings, where this scems aprropriate in
order to avoid delay or difficulties in the proceedings or to
shorten the detention of the accused.

The Public Prosecutor is obliged to take action and
institute proceedings ex officio in regard to all punishable
acts which come. to his knowledge - see Article 34, paragraph (1),
of the Code of Oriminal Procedure. In the case of several
offences, however, he is authorised under paragraph (2) of
Artlele 24 to discontinue the prosecution in respect of certain
charges where this is not likely to have any considerable
1nfluence on the penalty.’

II. The _conduct by the authorities of the investigation:

L_pe dll;gmpcc shown by thew in | dealing with the case and the
mnanner 1n which thnv organlsed the investigation)

2. With respect to the organisation of the investigation in
the criminal proceedings ageinst the Applicant, the Cormmission
has noted that the investigating judge, Dr. Leonhard, 1is one
of the few investigating judgez in Austria who specialise in

financial criminal cases. When giving cvidence z2s a wiiness
before the Gub-Commission, Dr. Leonhard stated. "Stogmliller's

case record was current at - the same time as that of Rafael,
in which the defendants were Rafael, Huher and Neumeister (1)...

S

(1) See the Commission's Report on Application No. 1936/63.
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Both ceses were endless-,.. Stoamiller's case record now far
exceeds 20,000 pages. ‘Rafael's is no smaller. it as well
as these two big ones there were other criminal cases current
which I had to conduct as a result of the allocation of work
_practlsed in the Austrlan courts.”" (1)

5%. When asked by the Agent of the Respondent Covernment
whether he considered that he could have concluded the investi-
gation of the S5tYgmilller case more quickly it he hed not had

to conduct the investigation in the Rafael case af the same time,
DPr. Leonhard replied: “The investization in the S+tdgmiiller case
would no doubt have proceeded mére qulckly if T had not had the
Rafael case. I should not Yike to say that it cavsed such a
very gresat delay, but things would have gone more gquiekly.
However, there would -have been no effect:on the length of
detention pending: trlal "o(2) :

54. The Schedule submltted by the Reupondent Governmenf sets

out the course of the investigzation in the present case during
the period of the Applicant's second detention from 25th. August,
01961, until 26th August, 1963. Section 1l of the Schedule deals
with the activity of the investigating judge, and Section 2 licts
the applications filed by the 0ffice of the Public Prosecutor.
The Schedule is reproduced as Appendix II1 to the present Heport.

55, The Respondent Government stated that, during the judicial
investigation against the Applicant, which lasted from 1953 until
1965, ten accused an? 179 wiinesses were heard by the authorities.
The investigating judge took written statements from the

Applicant on the following days:

o/

(1) Verbatim Record of the hearing berfore the Sub-Commission cn
20th July, 19606, page 3.

(2) . Ibidem page 16,
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5. 3.1958 3, 2. 1964 S, 6.1964
10. 2.1958 4, 2. 1964 9. 6.1964
17+ 3.1953 5. 2, 1964 1G. 6.1964

- 21. 4.1958 7. 2. 1964 "1, 6.1364
10, 2.1961 17. 2. 1964 . 29. £.19%64
26. 8.1961 . 18, 2. 1964 1. 7.1964
29, a,1961 19. 2. 1964 14, 7,1564
23.12.1961 24, 2. 1464 5. 7.1064
11. -7.1962. 25, .2. 1964 1. 9.1964
13. 7.1962. - 2. 3., 1964 2, 0.1954
16. 7.1962 . 3.3 1964 3. 93,1964
17. 7.1662 4, 3. 1964 8. 92,1964
18: 7.1962 ... - 9, 3, .19564 9. 9.1964

23, 7.1962. ©  -10. 3. 1964. - . §6.10.1G64

.29, 5.1963 16. 3. 1964 - 27.10.1064
18.:6.2963.. 17+ 3. 1964 29,10.1964

5. 7.1963 - 23, 3, 1664 5,11,1064 -

8., 7.196% 24, 3. 1964 . 4,11.1964

9. 7.1963 . 12. 5. 1964 9.11.1964
26. 8.1963 13, 5. 1964 | 2.-3.1965
22. 1.1964 - 25, 5, 1964 . 3. 3,1965
24, 1.1964. 26. 5. 1964 10. 3.1965
27. 1,1964 -~ 1. 6, 1964 15, 3.1965
28, 1.1964. . 2. 6. 1964 16, 3,1G55
29, 1,1964 3, 6. 1964 17. 3.1965 .
31,°1,1964 4. 6.:1864. . 15. 3. 1965

Thus the interrogations of the Appiicent totalled 78 days.

The statements comprised 1,050 typewritter pares. However,
these "interrogation days" rcnresented only thosc days oh

which completed statements were taken from the Auplicant on
particular facts. In addition tliere were about twice as :
many days on which the facts were discusced with the Applicant
but the investigating judge only took shorthand notes. If
these were included the total number of days on which the judge
questioned the Applicant amounted %o some 200 to 230, (1)

56. It appears from the Schedule (2) submitted by the Hespondent
Government that, during the Apnlicant's detentio: from 25th
August, 1961, until 26th August, 1963, 67 witnesses were
examined, either by the investigating judge or on commission:

(a) Between 3lst August and 28th Jecember, 1961, 58 .witnesses
were guestioned on some 37 business transactions.
oS

(1) The Covernment's communication of 14th June, 1966
(Doc. D 7568), pages 2-73.
(2) See Appendix III.
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(b) Between 5th January and lst February, 1962, the
investigating judge heard, or received the statements
of, 8 witnesses, :

(¢) The record of the hearing of a Turther witness was
received hy Pr. Leonhard on 8th ¥arch, 19673,

57. When discussing the course of the investigation during the
Applicant's detention from 1961 until 19€3%, his lawyer,

Dr, Tumn , stated before the Sub~-Commission with reference to

the Schedule submitted by the Respondent Govermment: "You will
see that the entry under 3rd July, 1962, reads: 'Letter of Lrnst
Stdgmiiller notifying the withdrawal of his complaint of 25/6/62'.
This letter was preceded by a discussing between Dr. Leonhard,
the investigating judge, and myself, followed immediately by a
discussion between the Applicant and myself. In the discussion
I had with the investigating judge, we nade what might be called
a 'gentlemen's agreement’. The investigating judge said:

A start really must be made with the interrcgations unow; the
matter must be dealt with quickly; then when the interrdgations
have been completed - meaning the interrogation of Mr. Stogmiller -
he can be released from custody. The investigating judge went
on, however, to say that it was advisable that all difficulties
of a purely formal nature be disposed of so that he might have
the file permanently at hand and be able to go ahezsd with the

interrogation. It was therefore necessary that the complaint
be withdrawn so as to avoid any need for the file to start cir-
culating again. Perceiving the truth of this, I went to see

Stogmiiller in prison and advised him - he was rather irate because
he had been in prison for almost a year without ever having been
heard in any way on the main issue - 1o withdraw his complaint.
This he then did and you will see that subsequently a series of
interrogations took place ... The interrogation of St&gmilller
ended on 23rd July, 1962, In those 10, 11 or 12 days, i.e.
from 11th to 23rd July, he was questioned fairly thoroughly, but
on only a very small part of the facts. ilost of the accusations
brought against him were not cleared up until after his release
from custody ... I should like to point out once azain that

the conversation between the investigating judge and me is not

to be considered as in any sense binding - but it is perhaps best
described as a 'gentlemen's agreement' - and that, since
difficulties had then evidently arisen in the course of interro-
gation, I took no further steps for a2lmost a year." (1)

./

(1) Verbatim Record of the hearing befZre th: Iuh-Conpission on 1st
October, 1965, pages 22-23, '
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fith respect to the above subwmiszions of the Applicant's
lawyer, the investigating judge, DPr. Leonhard, stated beforec
the Sub-Commission: "I wish To object to the passage: '"Vhen
the interrogations have heen completed he can be relcased,!
The detention has absolutely nothin~ to do with the infterro-
gation ... i seem to remember that there waz a diccussion
between Dr, Tuma and me, the cbject of which was that
St9anliller should cease his appeals so that we could get on
with the cuvbctantive law worlk, If anyone wants to call this
a gentleuen s agreement, I have no objection." (1)

58, As indicated above (2), the Anplicant complained in the
proceedings before the Commission that the investigating judge,
Dr, Leonhard, had tried to use the Applicant's detention as e
means of inducing him to make a confcssion. in this respect,
he referred to a conversation which had taken place affer nis
re~arrest on 25th August, 1961, betwcen Ir, Leonhard and

Mrs. Tuma, the wife of the Applicant's lawyer and marnager of
his office. ' '

59. TVhen giving evidence before the Sub-Commission, frs, Tuma
was questioned on this allegation as follows:

The PRESIDENT: Would you please tell us the cxact words

spoken by the investigating judge ...

Witness TUMMA: He expressed himself very brleflv He
said that Stosmuller was a tough fellow, but that he. (the -
investigating judge) would, without any doubt, succeed in
"softenir; him up". :

The, PRHST_ I:: Did you ask him in what way he would
achieve thl -

Vitness TUMA: I did not have to: the investigating judge .
gave me examplcs from his earlier protessional activities of
how he had taken other persons into custody and had at the end
of a year succeeded in prevailing uvon them to confess.

The PRESIDENT: Did he mention svecific cases? Did he,
for example, mention any names?

iitness TUMA: He did mention names, but unfortunately ...

./

(lg Verbatim Record of the hearing on 20th'Ju1y, 1966, page 12.
(2) Paragraph 15 (b), :
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The PRESTONNT: Could you repeat that point. I asked
whether the investigating judge gave specific examples and
whether he said to you: I have brought othcrs to their seunses.

¥itness TUMAT He did mention actugl nanes. Unfortunately
I did not attach any significance to them becaucse I did not kmow
that yecars later I would need these names. vut he referred
again and again to a certain.Rafael and Huber.

The PRESIDENT: When you rcecturned to your husband's office,
did you make a point of informing your hustand of this
conversation? '

Witness TUMA:  Yes.

The PRUSIDENT: Did you yourself consider 1t necessary
then or later to put the conversation down in writing for subse
quent reference?

Witness TUMA: Not really. I should say +that, at the time,
I did not expect or could notiave expected that the detention
would last so long. :

. Mr. FAWCETT: You said that you did nct attribute any
importance to the fact that names were mentioned. nid you
attribute any iwmportance to the conversation?.

.Witness TUMA: Perhaps I hare Dbeen misunderstocd. I did
attach importance to it at the tiue. But I took no notes and
can therefore no longer recall it,

Mr. FAWCETT: iay.I ask whether, in your office, you
invariably made a written record of daily happenings; letters
received, counversations, etc? Did you record all this everyday
in writing? - . )

Witness TUMA: Interviews and consultations are not normally
recorded in writing.  Whenever I have paid a call somewhere
‘on businese I report on it and the matter proceeds.

The PRESIDEHT: I should like to ask you whether, after
thie conversation or in addition to this conversation we have
just been speaking about, you had an opportunity to discuss the
circumetances of Mr., St¥gmiller's arrest with another judge
or with the same investigating judge.

o/-
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Witness TUMA: During the subsequent period and up until
Mr. St0amlilier's releasc 1 was in constant touch with both the
investirating judge and the Public Proseccutor, and the Public
Prosecutor timself assured me arain and again that he head no
interest in holding Mr, Ztdgmiller in custody, but that the
investigating Jjudge 1insisted on it.

The PRESIDENI: lay I ask you if you had a conversation
with the 1investigating judge during which he sald fo you that
the detention could perhaps be terminated on certain conditions?

ditness TMiA: He did not use the word “conditions'", but

during the convcragation he kept repeating: Let him confess and
then he can g0 home anyway.

The PHWSIDENT: It was the investigating judge who said
this?

Witness TUMA: Yes,

The PRLOSIDENT:  In the t&te-a-t8te conversation or was
the Public Prosecutor present?

Witness TUMA: Yo, the Pubiic Frosecutor was not nresent,
I always spoke with him separately. lle, too, asked me to urge
St8gnlller to confess. Look - he =zmphasised again and again -
he was a younZ man at the time of these offences and I would take
that into account in eppraising the scntence.

The PRGSIDRNT: The Public Prosecutor did not say to you
that he perscnally considered detention necessary and was in
favour of its continuation? ~ According to what he said to you,
it was the 1investigating judge who irsisted on it?

Witness TUMA: veg, (1)

60, After thiz interrogation by the Zub-Commiscion, the Agent
of the Respondent Government put the following question to
Mrs.Tuma: "You mentioned that during your conversation with
the investigating judge he said he would, without any doubt,
succeed in ‘'softening him up! as he had vreviously done with
others. You tlien said that you could nc longer recall indivi-
dual names, but that he (the investigating judge) kept
referring to a RZafael-Huber case. You recollected these

two names therefore. Can you perhaprs remomber whether he was
of the opinion that he had, by his alleged conduct, prevailed
upon one or other of them, that is to say liafael or Huber, to
make a contfession?” The witness replied: '"When asked whether

/.

(1) Verbatim Record of the hearing ou 1st October, 1965,
pages 18-20,
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I recalled any names, I gave these {wo only because they were
subsequently mentioned again and agzain by the investizating
Judge, in narrating other cases. But I did uot say
that these werc the names he mentioned when he recounted from
hig earlier professional activities how he had, as he said,
'softened up' people." (1)

1. With reference to the statement of iirs. Truma that she

had not made @ written record of her conversation'with the
investigating judge, the President of the Sub-Cormission asked
Dr. Tuma why he had not considered it necessary 1o mzke a
written report or even seek redress by the means at his disposal,
Dr. Tuma replied that he had not taken any such measurcs. The
: hearing continued as follows:

Mr, FAWCETT: I should like first of all to ask whether,
at the time the complaint was withdrawn in duly, 1962, the
investigating judge made any suggestions to you or saLd to you

that Stdgmilller should confess.

Dr, TULIA: The question of a confession was not explicitly
mentioned at the time. What was said was merely that the whole
cmatter must be settled as expeditiously and comprehensively as
p0351ble. In that conversation the investigating Jjudge said
.nothlng expliecitly about a confession.

Mr, IPAWCETT Did you at any time repeat to Mr, Stgmilller
the repoxt that your wife gave you of her conversatlons with the
investigating- judge regardlng the confession?

Dr. TUMA: -Not until Stdgmiiller had been released, as far
as I can remember; it was Just prior to the hearing befo
the Commission of Human Rights in (1964),(2)

62, The 1nvestlgat1n judge, Dr. Leonhard, sitated with respect
to the evidence given by Mrs. Tuma: ~Tiever in my life have 1
used the words ‘tough fellow' or 'soften up'... I mey say
that (Mrs, Tuwma)} visited me frequently on various matters
relating to Stdgmiiller... (These) visits did not give me over-
much pleasurc. Mra. Tuma, who in herself is, beyond a doubt,
charming and unobgectlonable, had the disadvantage for me that,
firstly, she is not a lawyer aud, secondly, she was somewhat
lengthy in her remarks ... it WQH not (the Public Prosccutor)
out myself who finally wished to release (the Applicant) after
his long period in detention. If the Public Procecutor had

o/

(1) Ibidem pages 20-21.
(2) Toidem pages 24-25.
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wished to release him and I had opposed this a2t any time I
would not have been entitled, under .the Austrian Code of
Criminal Procedure, t¢ decide the matter .., TUnder the ..,
Code ... it must be drawn o the atteation of anyone charged
with a criminal offence that in the event oi trial and con-
viction a confession constitutes an important extenuating
circumstance .., There is no interdependence hetween

detention pending trial and confegsion ... never in my life ...
have I made ‘extension or curtailment of detention dependent on
a confession ... There is the exceptional case that 1 have
just mentioned, danger of collusion., If a delendant denies .
the offence and I have to summons the witnesses I must, in
order to avoid collusion, keep him in detention until 1 have
heard them, so that he cannot influence them, If in such a case
he makes a confession, then the danger of collusion falls

away and I can release him ... "I must make it guite clear that
I did not say 1 -had used detention in order to bring other suspects
to make any kind of confessions. In particular I should-like
to observe that the reference to Rafael and Huber cannct be
correct. For on the last day ~{ his detention Rafael said
exactly the same things as on the first day, and Huber utterly
refused to zay anythlng before the investigating judge. (l)

t3, With regard to the allegation by the Applicant that the
investigating judge, Dr, Leonhard, had tried to make use of

the Applicant!s detention as. a means of inducing him to make

a confession, the Commission does not attach weight to the .above
testimony ¢ of the witness, Mrs. fmilie Tuma, Tor the follow-
ing reasons: :

(a) There is no statement in the testimony.that the investi-
gating Jjudge made any such proposal to the Applicant
- himself; and the alleged conversations between the
-witness Tuma and the judge were not repeated to the
Applicant untll after his release.

(b) No action was taken by the Applicant's lawyer, Dr, Tuma,

-in respect of the alleged conversation by way of challenge
".of the investigating judge.

.

(1) Verbatim Record of the hearing on 20th July, 196¢,
. pages 9-12 and 19.
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(c) No written record was made afterwards ot the alleged state-
ments of Dr. Leonhard, which, according to witness Tuma,
were repeated serveral times. Such a record could reason-
ably bhe expected if the alleged statements were to be
made the basgis of a serious charge,

(@) The alleged statements were wholly denied by the investi-
.gatlng Judge, who also refuted certain details in witness
Tuma's evidence,

Ch@ptér VIT

. The conduct of the judicial authorities concerned

I, in dealing_with applications for réelease pending trial
II. in completing the trial '

_ 64. The applicat;ons and decisions concerning the questlon
of the Applicant's release pending trial are set out in
paragraphs 39 and 40 above,

. 65. The investigation ageinst the Applicant began in 1957

and was concluded in 1966, when the case-file was transmitted
to the Public: Prosecutor. Under the Austrian Code of Criminal
Procedure, the following sfeps lie between this stage of the
proceedings and the rendering of a judgment by the competent
court of first instance:

(1) drewing up of the bill of indictment by the Public
Prosecutor (Artlcle 112);

Fy

- (2) Committal of the -accused for trial (Articles 207-219);
(3) Arrangement of the trial (Articles 220-227); and
(4) Holding of the trial (Articles 228-279).
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PART TI1

- ”-QPINION OF THE COWMKIZ3ION

£6. The only issue before the  Commissicrn is the ’Rlleged
violation of Article 5, vnaragravh {3), of the Convention- 1) which
provides that anyone arrested or detained in accordance with para-
graph (1), subparagraph {c), of this Article "shall be entitled to
trial within: s reasonable time or tc releasce pending- trial",

Article 5, paragraph (1), states as follows:
"Everyone has the right to .liberty and sccurity of person,
No one shall be deprived of His liberty save in the fellowing

cases and .in accordance with a procedure prescribed by law;

(c) the lawful arrest or detention of a person effected for
' the purpose of bringing him before the competent legal
authority on reasonable suspicion of having committed '
an offence or whon it is reasonably considered necessary
to prevent his committing an offence or fleeing after

having done so

3N N ‘I'

67, With regard to the Applicant's allegation that his detention
on remand violated Article 5, paragraph %3), the ComrizTion. haxs 2~
noted that he was eventually released pending trial. The .3 :
Commigsion is unanimously of the opinion that this fact does not
deprive it of its right t¢ examine whether or not the period
alrgady spent hy the Appliczont in detention bofarc his release
wag reasonablv under Article 5, paragrovh (). (2)

'(l) See paragraph 10 cbove,

{(2) The relevant submissions of the Parties are summarised in
paragraphs 13 and 14 above,
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8., According to the congtant jur risprudence of the Commission ,.
the term "reasonable time" in Article 5, paragraph (3), must ke
determined in the light of the concrete facts of each case, In

the opinion of the Tommission, the Tollowing .1:mints, which it
ndopted in the cases of i MhOLf “eninst the Feder-l Acpuhnlie of
Germzny {(Application Ho. 21/2/64) rnd Neuneisior ceoninst Aiatris .
&Appllcatlon Ho, 19)6/65),are relevant to the evaluation of the cir-
cumstances in a particular case:

(1) The actual length of detention,

(2) The length of detention on remand in relation to the naturs

of the offence, the penalty prescribed and to be cxpected

in the case of conviction and any legal provisions meking
allowance for such period of detention in the execution of

the penalty which may be imposed, In regard to this
“eriterion, the following considerations enter intc account:

As the length of detention is to be examined in the ‘light

of the circumstances of each case, it follows necessarily

that its appreciation may differ according to the nature of
the offence concerned and the penalty prescribed and

to be expected. However, in the determination of the

relation bpetween the penalty and the length of detention. oh
remand, it is necessary to take dinto account the presumption
of innocence as guarantced by Article 6, paragraph (2), of

the Convention. If the length of detention should approach
too much the length of the sentence to be expected in the case
of conviction, the principle of presumption of innocence weuld
not be fully observed.

(3) Materiasl, moral or other_effecfs on the detained person,

(4) The conduct of the accused:

(a) Pid he contribute to the delay or expcedition of the
1nvest1gatlon or trial®

(v) Was the procedure delayed as a result of the introduction
cf applications for release pending trlal,appeals or
other remedies taken by him? '

{(c) Did he request release on bail or offer othpr guarantees
© ° to .appear for trial? :

e
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(5): Difficulties-ih the investigation of the case. (its complexity
-7if respect of ‘facts or number of witnesses or co—accused,
need to obtain evidence abroad, etc.).

(6) Thé_manner in which the inVespigation was conducted:

"{a) the system of investigation applicable; - .

(b) the conduct by the authorities of the investigation
(the diligence shown By them in dealing with the
case and -the manner in which they organised tn;
investigation). .

(7) 'ThQ'COnducttdﬁ'the jydibial a@tho;ities concerned
(a) in deaiing'With appliasations for release pendiﬂg tria1;
'(b) in completing-the trial.

After the above elements haVC been esteblished in 3 particular
case, the conclusion will depend upon an evalvation of thesc elenents
in toto. Some of them may point to the conclusion that the length
of detention was within reasonable limits, whereas other elements
may indicate the contrary. The conclusion depends on their relative
importance., - This ‘does not exclude the possibility that, in scme
cases, one single element is of decisive importance, even though
other elements may indicate a different conclusion,

89, The Commission has applled the .above criteria to the racts
of the present case. The opinion of the Commniszsion is set out r
below ‘as to the conclusion to which cach element points,

(1) (As to the Tacts, see paragrapbs 57~ abova)

In the opinion 6f the .' Commission, consideration of the
actual length of the Applicant's detention - two years - tends
to the conclusion that it was unreaSonatle,

(2) {is to the facts, see paragraphs 23-2¢ above. )

- The Tommission having regard to the possible penalties
and, in particular, to the minimum.sentence which, under
Austrian law, could be imposed on the Apolicant if counvicted,
finads that consideration of this elementi also points to the
conc¢lusion that the length of detention was unreasonabhle.
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(3) (As to the facts, see paragranhs 30-35 avove. )

The Commission considers that, apart from deprivation

of freedom and its general repercussions, which are
inherent in the mere fact of imprisonment, the Applicant
has not presented evidence of any special effects of his
detention which would in themselves tend to make it
unreasonable. - :

(4) (As to the facts, see paragraphs 36-40 above.)

The Commigssion has had particular regard to the Applicant's
challenge of all judges of the circuit of the Court of Appeal
of Vienna, which caused an interrupticn of the investigation
. from 7th November, 1962, until 4th March, 19€3. In the opinion
- ot the Commission, the Applicant, by introducing this
challenge, went beyond a fair exercise of his right of
petition and, consequently, this element points to the
conclusion that the prolongation of his detention, which
resualted from this challenge, was not unreasonable,

(5) (As to the facts, see paragraphs 41-44 above. )

The Commission finds that the investigation of the present
case was complex and that difficulties arose because 1t
required the hearing of numerous witnesses in different

. parts of Austria, These circumstances, in the opirnion of
the Commission, point to the conclusion that the length
cf detention was reasonable.

(6) (As to the facts, see paragraphs 45-€3 above.)

The Commission considers that the system of investigation,

as applied in the present case, caused some delay in the
investigation against the Avplicant as the investigatiag
judge had to deal simultaneously with more thar one very
difficult and complex investigation. The Commission has
noted the statement of the investigating judge, Dr. Leonbard,
that this delay bad no effect on the length of detention:
pending trial, but it rindz it 4ifficult to accept this
statement. - This element therefore points to the con-
clusion that the length of detention was unreasonable,

.
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(7) (As to the facts, see paragraphs 64-£5 above.)

The Commission has not established any facts .on the

basis of which it could conclude that, through the fault
.0f the competent authorities, the proceedings concerning
the Applicant's petitions for release pending trial were
unduly prolonged, Considering that ths Applicant has been
releaged on 26th August, 1963, and that so far he has not
yet been Lormally charged, the conduct of the authorities
concerned in completing hls trial is not relevant under
Artlcle 5, paragraph (3), of the Convention,

.Conclusion-

70. The Commlas1on, -having evaluated theé above elements in toto,

finds that those elements which point to the conclusion that the

length .of detention was unreasonable outweigh those which point

to a different conclusion and cénsiders, by eight votes against

. three votes, that Artlcle 5, paragraph 13) of the Convention
has been violated in the present case.

7l. Concurring opinien of Mr. Balta.

I agree with the majority of the Commission that Article 5,
paragraph (3}, of ‘the Convention has been violated in the present
case., However, with regard to the grounds on which this con-
clusion is basged, I differ from the majority's opinion on the

following points:

(1) With regard to the Applicant's first detention in 1958,
I agree with the view that z violation.of the Convention is
excluded ratione temporis, but this only because that detention
ended by release and, consequently, constitutes = separate fact.

(2) With regard to the general criteris Ffor assessing the

. reasonableness of the length of detention on remand, as 1 have
already pointed out in the cases of ¥emhoff against the Federal
Republic of Germany (Application No. 0122/64) and Neumeister
against Austria (Application No. 193(/63) 1 'have tc make the
Tollowing reservations:
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(a) As to the formulation of criterion No, 2: In my view
the penalty prescribed and to be expected can only be
taken into ‘account for assessing the gravity of the
offence in concreto. The presumpbion of innocence does

' not allow the establishment of any relationship between
' . the length of detention and the penalty prescribed and
- to be expected. a

(b) As to the formulation of criterion No. 4 (a) and (b):

I cannot agree that the conduct of the accused can be
considered as weighing: against Him in assessing the
reasonableness of the length of detention because the
accused cannot be required and expected to contribate

to the expedition of the ‘proceedings. It is the tagk

of the judicial authorities to take the necessary measures
to accelerate them.

(¢)  As to the formalation of criterion No. 4 (c): According

o to the wording of Arti¢le 5, paragraph (3) (last sentence),
it is for the judicial authorities to make a2 prisoner's
release subject to an appreopriate guarantee. Therefore
~the failure on the part of the prisoner to offer a
guarantee cannot weigh:against him,

- (d) As to the formulation Of the criteria Nos. 5, 6 and 7:

The amount of difficulty involved in the investigation
cannot be a‘reason for prolonging the detention., It can
be taken into account oénly under Article &, paragraph (1),
of the Convention. '

- 72. Concurring opinion of Mr, Eustathiades

.- Baving compared the elements in this case that suggest
the general conclusion that there is no violation of Article 5,
paragraph (3), of the Convention with those that indicate the

. opposite, it seems to me difficult to arrive at an overall

evaluation that gives any certainty., It is also possible that

- such an evaluation may show"that one single element is of such

outstanding impértance as to override the rest (see paragraph 68
in fine of the present Report). With regard to the actual- length
of detention, two years, oné cannot deny that it makes its

weight felt throughout the base. Still, the length of detention

e
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in itself cannot, in my,K view - looking at the matter generally
and not just with reference to this case - provide a sufficient
basig for concluding that the period pending trial. has not bheen
"reagonable" within the meaning of Article 5, paragraph (3);
however, it may well be possible to take it into consideration
for the purpose. in conjunction with some other "criterion"

which would have to be applied with regard to the specific
circumstances of each case.(qf. my opinion in the Wemhoff case -~
‘paragraph 73 of. the. Commission's Report -~ where the previous
Jurisprudence of the Commission has heen taken into account),

I do not think it appropriate to take criterion No., 2 -~ I have
thought it right to adopt the seme position in other cases as
well - for the purpose of deciding whether or not the period
pending trial has heen '"reasonable" within the meaning of

Article 5, paragraph (3), it being my view that "the penalty
prescribed or to be expected should not ... be taken into

account in judging the reasonableness of the length of detention
as the Convention gives the individual an independent guarantee
.in this regard which must not be judged in relatiocn to an element
such .as that referred to in-criterion No. 2," (Extract from

my opinion in the Wemhoff case, Report of the Commissi n,
paragraph 73J) . However, I cannot ignore the fact that the majority
of the Commission bas, in a general manner, adopted this criterion
as relevent, and that it considered it in this case and took

the view that application of it suggested that, seen from this
angle; the length of detention was not reasonable., On the other
hand, .it cannot bel denied that application of criterion No, 5
(the complexity of the case and the difficulties in its investi-
gation) tends rather towards the conclusion that the length of
detention is reasonasble in view of the large number of witnesses
to be heard in different parts of the country (see paragraph 69,
No. 5, of the Commission's opinion), But the present case seems
to be less complex than some others (see the cases of Wemhoif -
Application No. 2122/64 - and. Neumeister -  Application No.1936/63);
~furthermore, the Commission's examination of criterion No. 6.

led it to:conclude that the: duration of detention was not . |
reasonable, In view.of all these considerations I carnot without
very serious reservations associate myself with the Commission's
general conelusion that Article 5, paragraph (3), has beeéen
violated. in this case. ' :
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73. Dissenting opinion of Mr, de Gasay Fortman

I accept the criteria for the interpretation of the term
"reasonable time" in Article 5, paragraph (3), of the Convention,
which the Commission adopted in the cases of %emhofT and Neumeister.
Application of these criteria in the present case leads me.
however. to a conclusion different from that of the Commission.

As the Cdmmission states, the Applicant's challenge of all

Judges of the circuit of the Court of Appeal of Vienna, which

caused an interruption of the investigation from 7th November,
1962, until 4th March, 1963, went far beyond a fair exercise of

"his right of petition. I would even go further and style this

¢onduct of the Applicant as abuse of right (abus de droi®). This
wasted period of four months should therefore be deducted from
¥he actual lehgth of the detention., In my opinion the remaining
period of 20 . months cannoct be considered as unreasonable, taking
into account the complexity of the case (vide paragraph 69, No. 5
of the Commiésiqn's;Reportg. ' : . :

"'74. Dissenting opinion of Mr. Ermacora

According to the constant jurisprudence of the Commission,
the term "reasonable time" in Article 5, paragraph (3), of the
Convention must be interpreted in the light of the concrete facts
of each case. In the cases of Wemhoff against the Federal Republic
of Germany (Application No. 2122/64) and Neumeister against Austria
(Application No. 1936/63), the Commission adopted certain criteria
for the interpretation of the term "reasonable time". I consider
these criteria as an apprcpriate measure, Iu applying them to
the present case, however, I arrive at a conclusion which differs
from the Commission's conclusions in the cases of Wemhoff and
Neumeister and in the present case,

With resepct to the actual length of the detention of the
present Applicant (criterion No. 1), it is to he observed that
a prolongation of four months was caused by his challenge of all
judges of the circuit of the Court of Appeal of Vienna; by
introducing this' challenge, the Applicant abused his procedural
rights, Consequently, we should deduct this period of four months
from the two years of his detention when we examine whether or
not the length'of detention was reasonable, The period to be
examined, therefore, is only 20 months, £Still, consideration of
this actual length of detention tends to the conclusion that it

was unreasonable,

e
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A detention of 20 months, however, is not out of pro-
portion to the nature of the offences allegedly committed
by the Applicant and .to the penalty prescribed and . .to be.
expected (criterion Mo, 2), In this respect tne case differs
from the cases of Wemhoff and Neumeister.

A further difference can be noted in respect of
criterion No, 3¢ The detention of the present Applicant
has not had any special effect -on his family life or his
‘professional and financial situaticn.

-~ The conduct'of -the Applicant (criterion No., 4) was
directed against the investigation. This is shown, in
particular, by his ‘letter of 5th February, 1963, to his lawyer,
Dr. Tuma, which was submitted by the Asent of the Respondent
Government and read out at the hearing before the Sub-Commission
on 20th July, 1966 {(Verbatim Record, pages 20-27; see also paraw
gcraphs 1€ (c5'and”38 ot the present Report) The Applicant did ?

- not contribute to the expedition of the investigation but

caused a delay of four months by challenging all judges of

the circuit or the Court of Appeal (& challenge can also ke
introduced at a later stage, namely, during the trial). Finally,
he failed to offer guaranties to-appear for trial and to

request release on bail in due course,

Thus, there are several gubjective elements in this case
which indicate that the length of the Applicant's detention
was caused by his own behaviour and, further, that the detention
did not have any special effect on his perscnal situation. The
position of Stogmiiller i3, in my view, quite different from
" the position of Wemhoff and Neumeister. In the present case,
an evaluation of three of the above-mentioned four criteria
already points to the conclusion that the length of the Appli-
cant's detention was "reasonable" within the meaning of Article 5,
paragraph (3), of the Convention.

This conclusion is further supportzd by the application of
criterion No. 5, '

With regard to criterion No, t, my opinion is the same-as
in the Neumeister case: I consider that the Austrian system
concerning investigations was not fully applied so as to expedite
the present investigation and to reduce the length of the
Applicant's detention. - ' ' :
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In rcspecﬁ 6f'criteriqn No, 7, I agree with the majority
.of the Commission.

-Having evaluated the -above elements in toto, I flnd that
those elements which point to the conclus1or that the length
of detention was reasonable outweigh those which point to =2
different conclusicn. 1 consider therefore, that Article’s,
paragraph (3), of the Conventlon has not heen violated in the
present case, '

75. _Dissenting . opinion of Mr. Siisterhenn

Ag to crlterlon No 1

As 1 explalned fully in the Neumeigter and Wemhoff cases,
the question whether a period of detentlon pending trial is
reagoriable or unreasonable cannot properly be decided by .
reference to criterion No. 1 - the actual-lemgth of such
detention., "I should like:to illustrate this by-the following. -
example: If someone is kept in detenfion for .5 & weeks for an o
offence for,which the maximum sentence is six weﬁks imprison-
ment the detention is short, viewed in isola%ion. But despite .
its obaectlve brevity it is unreasonably long-in such a casc,
heing almost equal to the:maximum penalty  laid down bty law. -

I therefore maintain my opinion that the reagonableness or '
otherwise of the period of detention can only te decided in
relation to the specifi= 01rcumstances of the case,

~These specific circumstances are- 1nd10ated in criterie
Nos., 2 -= 7. "Criterion" No. 1 is not a sitandard, but a factor
to be assessed in the light of the standards 1a1d down in the

other criteria. :

The first appearance of "criterion" No 1 in the Commizsion's
decisions was in its report of lst April, 1966 on Application
No. 2122/64 by Wemhoff against the Federal Republic of Germany.
“On no previous occasion had the Commission even mentioned this
"eriterion", let alone based a decision on it. In support of
this_statement, I refer to the following decisions:
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Dete of decision Appliéation Length of Substance of decision
. o ' detention C
22, 3., 58 :297[57_ 5 months manifestly 1ll-founded
R X'v, F.R.G.
8., 1. .59 .222/56 8 months ~  manifestly ill-founded
: : \X'va F.R.Gl '
2. 9. 59 347/57 2 years ratione temporig and
: "Nielsen v, 5 months 6-months 1limit expircd
_ ~Denmark '
4. 3., 60 530/59 - 18 months manifestly i1il1l-founded
_ ' X v, F.R,G, _
3. 6, 60 - 653/59 3 months manifestly ill-founded
Co X v, F,R,C. '
13, 4, 61 '892/60 24 years manifestly ill-founded
' -X_.V. FIR'Gl
19, 12, 61 7'920/60 19 manths manifestly ill=-founded
2, 3, 62 L11e3/61 . 3 weeks panifestly illefounded
S "XV, Belgium: |
4, 16, ‘62 - 1546762 17 months manifestly ill-~founded
o Xv, F.R.G.
2. 3. 64 1625/62 - 15 months manifestly ill-founded
: X v. P,R.G. -
7. 3. 64 1404 /62 13 months manifestly ill-founded
7. 7. 64 1729/€2 18 months manifestly ill-foundec
X v, F,R.G,
8. 7. 64 2077763 1 year manifestly ill-founded
X v, F.R.G. ‘
3l. 5. 65 2219/64 18 months manifestly ill-Counded
' X v, F,R.G. .
30. 3. 66 2646/65 10 months manifestly ill-founded

v, F.R.G,
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In all these decisions the Commission hoa zinmply appliea
criteria Nos., 2-7. It should be noted that the last oi the
decisions listed above was given on 30th March, 19¢&, Only
two  days later, on lst April, 19¢6, criterion No. 1 -~ "the
actual length of detention” - suddenly appears for the Tirst
time, in contrast to this long-established practice, like a
"deus ex machina" in the Wemhoff report (Report on Application
No, 2122/64, page 67)., It is stated categorically in the Repord,
not a word of justification veing given for it. In applying
it in that specific case the Commiszsion made the lapidary state-—
ment; "Consideration of the actual length of this detention -
three years - tends towards the conclusion that it was unreason--
able" (see page €8, paragraph 69 (1)).

In its conclusion {page 68) the Commission declared that,
"having evaluated all these elements in totfo in the circumstances
of the present case”, it gave "particular weight to the actual
length of detention", and on this basis it affirmed a violaticn
of Article 5, paragraph (3), of the Convention. Tor the sake
of eclarification I would remark again that the sudden discovery
of this new "criterion" was contrary to long-established practice
and was substantiated neither as a principle nor in its appli-
cation to the specific case - and 1o this completely new
"eriterion" the Commission attached "particular weight",

This so-called "criterion" made its second appearance in
the Commission's jurisprudence nearly two months later, in the
report dated 27th May, 1966, on the Neumeister case (Report
on Application No. 1936/63, page 68) - the Commission having
four days previously, on 23rd ilry, given a de~ision on Appli-
cation No. 2516/65 without regard o uviis "crivedon", as shown
in the following table:

Date of decision Application Length of Substance of decision

A detention
"4, 6€ 2122/¢4 : 3 years violation found
' ¥Wemhoff v.F.R.G,
23.5. 66 . .- 2516/65 19 moriths manifestly ill-founded
X v. F.RH.G,
27.5.:°66 " 1936/63 . 2 years violation found
: Neumeister v. . 2 months
Austria
2., 67 1873/63 20 months wmrnifeatly ill-founded
_ X v. F.R.G,
2, 67 2375/64 & months manifestly ill-founded
X v. F.R.G.
2. 67 2772/66 15 months manifestly ill-founded

X wv, F.R.G.

- — 7/
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In the Neumeister case, like that of Wemholf, no attempt
was made to justify "criterion" No. 1 in principle. Similarly,
when applying it then it was astated, without any substantiation:
"The Commission finds that considceration ¢f this factor tends
towards the conclusion that the length of detention, 26 months
and 4 days, was unreasonable," (Report page 70, II/1) It
is true that the conclusion on the Newnzistor case {page 72),
unlike thet on the Wemhoff case, did not statc specifically
“that "particul~r weight" was given tc "criterion" No. 1. But
examination of the manrner in which criteria 2-7 were applied
shows that criterion No. 1 played a particular important part
in the opinion of the majority of the Commission. The situation
in the Stogmiiller casc now before us (sec pages 44—48 of the
present Report) is the same as in the Neumcister and Wemhoff cases.
Heré too it will be remarked that no attompt whatever is made
to justify either Mcriterion” No. 1 as such or its application
tc the specific case, In essence we have only the categorical
atatement: "Too much is too much", '

Since "criterion® No., 1 was first stated and applied in
the Wemhoff case, in the report of 1lst April, 1966, the Commission
has taken a series of further decizions - apart {rom the Neumeister
cagse, which was handled in the same way a3 that of Wemhoff - on
applications alleging violation of Articlc 5, poragraph (3).
These are shown in the foregoing table. In noné of them is this
"criterion" even mentioned, let alone applicd to the particular
cese in question, although in some of them "the actual length
of detenticn" was in absolute terms very long., Indeed, in those
cases, thic Commission reverted to its practice previous to the
Wemhoff report, that of treating the length of detention as a
- factor to be examined, only the considarations stated in criteria
Nos. 2-7 being applied as yardsticks. This incounsistent attitude
on the Commissicn's part cannot be justified by saying that
“M"eriterion™ No. 1, which was not applicd in those cases, was in -
fact taken into considcration "in the mind"., To attempt to :
explain matters in this way would be¢ incompatible with the duty
placed on the Commission, and always performed by it, that
when an application is declared inadmissible - that is to zay
in those very casces in which the Commission tokes the final
decision, thus creating 2 situation of res judicata - it should
teke pains to prove to the avplicant that all the factors set
forth by him have been conscientiously examingd..

e
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1t does not exactly indicatc consistbency of practice if the
Commission in fifteen decisions considers "eriterion" No. 1 as
non-existent, then, in the Wemhoff and Neumeister decisions,
attaches decisive importance to it, then again, in four further
decisions, treats it as not even worthy of mention and now,
in the Stogmuller case, once more finds “the zctual length of
detention" to be of significance.

However, assuming it to be permissible, and in accordance
with the rules of logic, to julge the length of detention by itself,
the detention cannot be thought unreasonably long in the case
before us, even vy this improper criterion. On this point I
associate myself with bMr. Ermacora's remarks on criterion No, 1
in his dissenting op’nion.

" As to criterion No. 2.

Under Article 184 of the Austrian Criminal Code the minimum
sentente. -for the offences with which the Applicant is charged is
five years- and the maximum ten years', s2»verc imprisonment
(see paragraph 25 above)., It is true that Article 265a of the
Code of Criminal Procedure makes allowance for extenuating
circumstances in an offender's favour. In such a case the minimum
sentence may be reduced to six months, But I think it is totally
ineppropriate to take the figure of six months for the purposc
- of deciding of whether or not the Applicant's detention was
unreasonaovly long in relation to the likely sentence. 1t is far
more to the point to remember that the Applicant is charged with
many serious offences which are alleged to have caused considerable
demage to-a large number of persons, many of them in desparate
straits, This damage is said to have been the consequence of a
mass of cunning operations spread over the whole of Austria and
-revealing a high degree of criminal intent on the Applicant's
part. It seems unlikely that in such z case there can be thought
to be extenuating circumstances in the Applic...t's favour such
ag would open the possibility .of a minimum sentence of 3ix months.
This may alsc be seen from the fact that even the Applicant's
lawyer has stated that his experiecnce suggests that a sentence of
two to three years can be expected in the event of conviction
(see Verbatim Record of the oral hearing hefore the Commission c¢on
1lst October, 1964, page 16).
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Morcover, I think 1t is fund=2meatally open to doubt
whether the Commission, as an international hody, is entitled
.to give consideration to its own opinions or cstimates of
the likely penalty rather than to the considercd views of
national courts. In previous decisions the Commission has
constantly taken the view that it is not within itz competence
to consider applications relating to sentences pz2ssed, since
to do so would be to assume the function of a fourth instance,
In my opinion, this consideration is azlso relevant if the
Commission, in the course of considering the leéngth of detention
pending trial, is to deal with the question of the sentence
likely to be imposed on- the Applicant. If, of its own volition
the Commission enters upon en examination of this question and
reaches a different forecast of the likely sentence from that
given by the national courts, which in rendering decisions on
the length of detention have to ‘take Article 5, paragraph: (3),
of the Convention, that is to say the question of what is =a
reasonable period of detention, into consideration, then the
Commission cannot, if it amends the estimate of national courts,
merely refer in abstract terms to a theoretically possible
minimum sentence, If the Commission is to act =s a corrector
of decisions by national courts it must take into account all
factual circumstances relating to the act and the doer, in
other words, all the subjective and objective facts of the
case in so far as they may be relevant to a decision on the
likely sentence,

If the Commission condemns a State and reproaches its
courts with a breach of the Convention the condemnation and
reproach must be thorougly substantiated,

I do not thiunk it permissible for the Commission to examins
the sentence passed or likely to be passed unless there is
obvious perversion of justice, e.g. if members of a racial,
national or religious minority are, oviously without foundation
or for ridiculously trifling offcnces, sentenced to long termn
of imprisonment, as happened, for instance, under the Third Reich.

Quite apart from these observations of principle concerning
the Commission's competence to substitute its own opinion on thc
likely sentence for that .of the competent national courts, I
consider that in this particular casd¢ the length of detention
was not unreasonable in viéw of the sentence of five to ten
years laid down by law,
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As to criterion No. 3

I agree with the Commission that detention has not had
any particular negative effects on the Applicant beyeond what
is normal.

As to criterion No, 4

I agree with the Commission that the Applicant, by challenging
all the judges of the Vienna circuit, himself contributed to the
prolongation of his detention.

In this connection referencc should also be made To the

- Applicant's letter to his Counsel, revealing that his tactics were
designed to neutralisc the investigeting judge by obstruction
(sce paragraph 38 of the present Report%. I cannot agree that
the Commission should not teke this letter into consideration.
The Commission received the letter officially from the Austrian
Government; the Applicant's lawyer agreed that it should be
read out and acknowledged it -as genuine, In my view 1t 1is
inconsistent with the proper standards of procedurc to consider
the letter as non-existent in such circumstances and to decline
to reproduce it in the establishment of the facts or take it
into account in forming an opinion {(cf. ibidem). :

‘. As to criterion No. 5

I agree with the Commission that the investigation demanded
considerablc pains, in particular personal interrogation, by the
investigating judge himself,. of a large number of witnesses
throughout Austria,

As to criterion No. & .

The fact that the investigating judge had to deal with
other complicated cases in addition to the case in question
cannot be held against the Austrian judicial authorities, and
thereby the Republic of Austria, in the sense that simultancous
work on several involved cases caused culpable delay in dealing
with this case, thereby prolonging detention unreasonably,

Dr. Leonhard, the investigating judge, who has been heard
as a witness, has himgelf denied this in so many words.

.
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Furthermore, the Austrian Government has cxplained that
the assignment of 2 criminal case to a particular investigating
judge is determined by generzl considerations prescribed by
law, so that no-one can, as a result of any manipulation, be
removed from the jurisdiction of his Jawful Judge. Thése formal
requirements, which ensure that every person charged with an
offence is examined by his lawful jduge, are rigid by their
very nature, and in the evont of coincidence of unfortunate
circumstances may no doubt place a heavy burden on the judge
or another., But this must be accepted for the sake ol the
principle that everyone is entitlcd to be heard by his lawful
judge. Thus there can be no question of any breach of duty
by Austria in ivs judicizl administration.

As to criterion No. 7

I agree with the Commission that no reproach can be made
against the responsible authorities in respect of thelr handling
of the complzints against detention, '

Conclusion:

. _If one leaves out of account criterion Fo. 1, which 1is
inadmissible under the rules of logic and conflicts with the
practice established in the course of many years previously and
subsequently resumed, criteria Nos. 2 to 7 indicate clearly
that there is no violation of Article 5, paragraph (3), of

the Convention.

Sceretary to the kuropean Vice-Presidcent oI the Buropean
Commission of Human Rights Commisgsion of Human Rightsz
(A, B, McNULTY) _ (C. Th. EUSTATHIADES)
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AP P-ENDI X . I

HISTORY OF PROCEEDINGS

Item

-Bate

1602/672

Note

Examination ¢f admissibility
(Commission)

— . .
Introduction of Application

Registration of Application

Receipt of further communi-
cation from Applicant

Examinatioﬁ'bj group of three
members (Rules 34,45 of Rules
of Procedure)

Examination by Commission

Receipt of Goﬁernment's ohser-

"vations on .admissibility

Receipt 'of Applicant's obser-
vatiorns on admissibility

Receipt of further observations

from Government

1st August, 1962
14th Septemher,1962

6th February, 1963
24th May, 1963

20th June, 1963

28th August, 1263

17th September, 1963

10th December, 1963

MM, Sdrensen,
Ermacora and
Fawcett

M., Petrén,
Bustathiades,

" Beaufort,

Slisterhenn,

Mme, Janssen-
Pevtschin,

M. Sdrensen,
Ermacora,
Castberg,
Fawcett,Maguire,
Triantafyllides,
Welter and Balta.
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Appaondix I

Item Date Hote
Commission's deliberations 2nda March, 1964
Rzceipt of further obser- )
vations from Government 8th June, 1904
Partial decision on admissi- _ _
bility _ 7th July, 19¢€4 As to member;
e e e e L Lo . . . preaent,:ee
Appendix 11
(page 70)
'earing of the Parties 1ls% October, 1864 L3 to members
(tle 46 of Rules of ' ' rresent, see
Procedure) and Tinal decision Appendix 11;
on edniasibility R o Parties reprecantac:

Applicant by
Dr. O, Tuma,
Government by
Lr. %¥. Pahr ard
Dr, E. 3chmidt

tscertaining of facts
(Sub-Commission)

55ta b11skment o Sub=Commission 16th December,l1964 Members:

alter appointment of member by L, Sigurjonsaau
cach Party - ‘appointed by
’“Ullcant)
Sreacora (appointad

vy Soverwment),
Fawcetf,kdra_sgh,
Zelta, e, Janssan-
FPavtschin and

wr. Maguire.

Substltute menners:
M, Fustathizdes
Castherg,Welter.,
Stisterhenn,
Sperduti,3eauiort,
irlanualyllldA: L
Petréun. )
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Appendix T

1ten Date Jote

Receipt of Applicant's S - T

pleading on merits (Rules 47, 16th November, 1964

48 of Rules of Procedure) ) .

'Recéipt of Government's

pleading on merlts 3rd March, 19&5

Sub-Commission's deliberations. 27th April, 1965 Mme., Janssen-

: Pevtschin,

MM, Ermacora,
Sdrensen,
Pawcett,
Maguire,Balta

Receipt of further observations
from Government :

Sub-Commission's deliberations:

Receipt of Government's .-k
schedule” _ ) _ :

Sub-Commission's deliberations:

14th June, 1965

. 8th July, 1965 -

6th September,1565

29th and 30th Sep-
tember and
1st October, 1965

and Castberg

MM, Sdrensen,
Ermacora,
Fawcett,
Balta,Castberg,
Triantarfyllides
and Welter

Sece Appendix III

Mme . Janscen-—
Pevtschin,
M. Sigurjonsson,
mrmacora,
Sgrensen, -
Fawcett,Balta
and Eusta-
thiades,
rembers;

MM. Casthary;
and ¥elter,
supplementary
members,

o/



1602/62 -4 -

Appendix T
Item Date Note
Zearing of Parties and Bth.September and As to memhers

witness (Rules 53 et $99. of
Rules of Procedure

Sub-Commimsion's delibera+
tions

Tub-Commission's delibera- -
tiona

CCcommission's decision on
Applicant's request for free
legal aid

Sub- Comm1881on s delibera-
tions

Ist

15th

12%h

12th

2Cth

October, 1965

Decenher, 19565

Tebruary, 19£6

February, 1966

lay, 1GL6

present, see aboVi;

Parties represaeni
Aprlicant by

Tr. 0. Tuma,
Government by
Dr. E. 1-’"':.ttc—_,
Ir. W, Pahr, and
Tr, B. Schrmidt,

[me. Janssen-
Pevtschin,
M, Ermacora,

cads

Sd*e wgen, rawcett,
Belta, Castberg and

Helter,

[ime., Janssen-
Pavtschin,

MM, Ermacorea,
Sgrensen, Fawced
Ralta, Castterg
velter.

iime, Janssen-
I« vtgchln,

£y
arng

wl- dérenoen’_!r'r"l\.l

Cac tberf, Sperdu
FPawcett, elter,

Balta andé ¢'Donowhus.

WMme. Janssen-
Pevtachir,
M. mrmacora,udL

Fawcett, Haguire,
Balzta and Enstathladc“,

members;
Mr. welter,=uppl
mentary nember,

L.x.-

Canaon

o

F
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Arperdiz 1

dete

Sub~Commission's delibera=
tions: -

Commission's decision on
Applicant's segcond request
for free legal aid

Sub-Commission's delibera-
tions and hearing of
Parties and witness

Sub-Commission's delibera-
tions .

Adoption of Sub-
Commission's Report
(except part concerning
friendly settlement).

15th July, 1966

15th July, 1966

20th July, 1966

26th and 27th Sep-
tember, 1966

27th September,156€

MM, Fawcett,
Frmacora, Balta,
Maguire, Casther:,
SUsterhenn ang
Sperduti.

MM. Petrén,
Susterhenn, Ermacora,
Castberg, Sperduti,
Fawcett, Trianta-
Tyllides, Balta,

de Gaay Fortman

and Delahaye.

Mme, Janssen-
Pevtschin,

BM, Sigurjonsson,
Brmacora,Séreunscn,
Fawcett, Balta and
Eugtathiades,
members;

MM, Castberg,ielter,
Stisterhenn, Sperduti,
Petrén and de Gaay
Fortman, supple-
mentary members;

MM, O'Donoghue and
Delahaye,observers,

Mme,Janssen-
Pevtschin, MM.Sigur—~
jonsson, Ermacora,
Pawcett, Balta,
Maguire and
3iisterhenn,

As to members
present, see abcve,
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Iltem

Ncte

Discussion on friendly
settlement

Receipt of communi-
cation i{rom Applicant

.Sub—Coﬁmission's
deliberations

L -

Discassioﬁ on friendly
settlement

Adoption 6f Part ITI of
Sub-Commission's Keport
(friendly settlement)

Date

15th November,
15¢c

5th December,

__1966.

12th December,
13966

13th December,
196¢€

13th December,
196¢

Mr. Evstathiades;
Government repre-
sentad hy Mr. Pzhr.

Mme. Janssen-Tovisohina,
MM. Ermacora,

Sérensen, rawcett,
Balta, Bustathiades.
and Castberg, membars,
MM, Welter and

‘Slistsrhenn, supple- -

mentary memoers;
MM, O'Donoghue ana
Delahaye, observera.

Mme. Janssen-Pevtschin,
Government repre-
sented by MM, Nettel
and Pahr. '

Mme. Janssen-Peviscnin,
MM, ZErmacora,

Sdrensen, Fawcett,
Balta, costathiades

“and Castberg, memborss

MM, %elter and
SUusterhenn, supple-
mentary members;

VM. O'Donoghue and
Delahaye, cbgervers.,
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Appendix 1
Item Jate Note
Further examination of
Application (Commission)
Commission's delibera- 14th December, VI, Eastathiades,
ticns * 19¢€ Susterhenn, lMme.

Janssen-Pevtschin,
MM, Sdrensen,
Ermacora, Castberg,
Pawcett, ¥elter,
Balta and O'Donoghue,

members;

Mr. Dclahaye, ob-

server,
Commission's delibera- 8th and 9th MM, Eucstathiades,
tions February, 1967 Siis terhenn, Mme.

Janssen-Pevtschin,
MM, Sdrensen,
Ermacora, Sperduti.
Fawcett, Maguire,
Welter, Balta and

, de Gaay TFortman,

; members ;
: Mr, O'Donoghue, ob-
: gerver,
Adoption of _ th February, A3 to members
Commission's Report - 1987 _ present, see above.
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