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1 . The following is the outline of the case as submitted bÿ
the Parties to the European Coisiission of Hur .tan Rights .

The ;pplicant is an iiustrian citizen, born in 1934 and at
present livink in the United Kin"c'ozti .

On 3rd &iarch, 1958, the Applicant was arrested in l .ustria
on suspicion of being involvecl in numerous offences of fraud and
usury, He was detained on renand until 21st i:pril, 1958, when
he was çdnditionally released .

On 24th',lugust, 1961, the investigating judge (Untersuchun„s-
richter), findi.ng that the l.p.plicant ha d travelled Rbroad without
permission ;issued a new warrant for his arrest and, on 25t h
Augûst, 1961, the Applicant was re-arrested . His petitions for
release pending trial were refused on several occasions by the
corspétent Austrian courts on the grounds that he might flee the
country (Fluchtgefahr) or comnit further offences (Wiederholungs-
gefahr) . On 26th l;ugust, 1963, the Applicant was released on
bail of 280 .370 Austrian Schillings .

The investigation â~ainst the i.r~plicant was concluded in
July 1966, but until now he has not been formally charged .

The Commission is only concerned with the At :v71icant's
allegation that his detention pendi.ng trial constituted a viola-
tion of Article 5, paragraph (3) of the Convention which guaran-
tees to a detained person the right to be brought to trial within
a reasonable time or to be released pending trial .

The Respondent Gavernment sub;-iits that the duration of the
Applicant's detention on remand was justitied in view of the
complexity of the facts which were to be investigated ; further
that the Applicant hacl hiraself cor.iplicated the investigation by
lodging nunerous conplaints and applications .

4/1
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2 . The A;,T7.ication was lod&ed on 1st August, 1962, and declared
partly admis=~ible by the Comaiissi.on on 1st October, 1964 . The
present Report, which was adopt :~d by the Comr~iisc :ion on 9th Febru-
ary, 1967,•has been.dravm up in nursuance of Article 31 of the
Convention and is novi transritted to the Conini.ttee of Ministers
in accordance with paragrapli (2) of that Article .

A friendly settlenent of the case has not been reached end
the purpose of the Commissi

.
on in ti:e present Report, as provided

in paragraph (1) of Article 31, .is accorc'ingly :

(1) to establish the facts (Part I), a,z d

(2) to state an opinion as tô whether the facts found dis-
close a breach by the Respondent Government of its
obligations under the Convention (Part II) .

Ii sehedule setting out the history of the proceedings and
the Commission's de6ision on the admissibility of the Application
are attaohed :as Appeindices I and II to triis Report end an account
of. .the .Sub-C,ommission's unsuccessful attempts to reach .â friendly
settlenent has been produoed as a separate dôcument .

The full Ojext of the oi21 and written pleadinbS of the Pârties,
together vriththe documents hMded in as exhibits, are held in the
arch.iyesof the Com-iiseion and are avai.lableif .required .

•/.
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POIP?TS P,T 45S Lr1 SiTB'iISSIC' :~S OC' ^hy: PARTIES
. : .' BLIS~ ~ rfT 0 î

A . POI1dTS AT ISSUE -

3 . The .following points were at isbue at the. begin_ing of the
proceedings before tLe CoLuaission

(1) Whether or not ttie Applicant's arrest and detention were in
conformity with Article 5, para ;;raph ( 1), sub-paragraph (c)
of the Convention .

(2) Whether or not the length of the :
,
p;liCant's detention on

remand .violated :.rticle 5, paragrapti (3) of the ConVention .

(3) Whether or not the délay in brin ing the Applicant to trial
violated Article 6, paragraph (1~ of the Conventicn .

(4) {'Jliether or not the Applicant's riLht under :'.rticle 6, para-
graph (1) to be lieard by an "inpartial tribunal" was violated
in the investigation against him .

45) F7hether or not the,Applicar.t's riL-2.Lt under Article 6, para-
graph (3), sub-paragraph (d ) : of the Convention was violated
by the refusal of the investigating judge to hear certain
ivi.tnesses for the defence .

The developnent in respect of each of these issues was as
follows :

1s-to (1)~l;rticle 5, para~,~h (1 }, suh-para~ra h c )

$ . The Applicant subnitted tiiat his arrest and detention were
contrary to, .lrticle 5, puragrapti (1), sub-paragraph (c) of the
Convéntion as there was neither a .reasonable suspicion of his
having coriiitted an offence nor a danger that lze r ig!-a coi :enit
further offences if he reiiained at liberty .

The Responc~ent Government subnitted that this complaint was
manif.estly ill-fotznded .

On 7th July, 1964, the•Cor.n*.iission decided to declare the
conplaint inadraissible as being manifestly ill-founded within
the neaning•of Article 27, paragraph (2) of the Convention o n
the ground that, at the time of the l:pplicant's arrest and deten-
tion, there was certainly a reasonable suspicion of liis havi.ng
conr:ritted an offence and that, consequently, his arrest anc' . -

detention were in conformity vvith ~:rticle 5, paragraph (1), sub-
paragraph (c) of ttze Convention .

,/•
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The submis^ions of the Parties and the findin ;;s of Vne
Ccmmissi_on on the admissibility of Vnis coiaplaint are set out in
the C=:ission's decision of lst Octo er, 1964 (t.rmendix II to
this Report) .

As to-- 2)- - rticle5,paraL~raph-(3)_]
------------

5 . The Applicant alle;;ed, Vvith regard to the lenL•;th of !iis
detention on renand, a violation of his right under .', rticle 5,
para ;;raph ( 3) o f the. Çonvention . to be broug!it to trial within, a
reason o ble tine or to be released pending trial .

The Responclent Governnent ~;ubrlitted that tP,.is co_:plai:rt was
L.anifestly ill-foiznded .

By its decision of lat October, 1964, the Cor~~ission declared
this cor.iplaint adnissible on the c;round thatit ivas of such com-
rlexity that i ts deteroination stiould depend upon an exa~ .~ination
of the nerit,s of the case and that, consequently, it coLld not be
regarcled as na riifestly ill-fourided witliin tt .e meani _nU of 1irticle
27, paragraph (2) of the Convention .

Ttie pleadings of the Parties an d the findings of the Conmis-
sion on the admissibilitÿ are set . out. in the above decision .

Asto-(3)_,article 6y-paragraPh-(1 ]_7

6 . In his application form,the npplicant alleged a violation
of his richt under =lrticle 6, paragraj)h (1) of the Convention,
insofar as it guârantees, in the cleterL-iination of any criminal
charge, a hearing within a reasonable ti :.ie .

Iri its obsérvations of 28th :.ugust, 1963 (1) ; the Respondent
Government submitted that this a1le, -,ation was nianifestly ill-
founded .

!it the oral hearing before the Cor.inissi.on on lst 0ctober .,
1964, the ::pplicant'e lawyer, Dr. Tuna, stated that lie dic not
naintain the above complaint (2) and, on the same. .day, the Com-
nission decided not to svail itself of its cnmpetence ex officio
to exa :;üne this complaint further (3) .

./.

(1) Doc . I, 82 .415 .
(2) Doc . A `-30 .914, page 18 .
(3) See Appendix II to this Report .
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On 14th December, 1966, the Corti-ission exa :ained t"e possi-

bility of re-opening ex officio the examinati.on of the 2.pplic?nt's
complcint under Article , paragraph (1), o f t~ :e Conver.tinn, con-
cerning the length of the cririinal proceedi_ngs age.inst him, and
decided in this respect not to revise its decision of lst October,
1964, on the admissibility of the Application . On tne other hand,
the Commission did not exclude the possibility of considerin~ the
period of more than two ye2rs, vihich hac 'C, elapsed since the.t deci-
sion vJas taken, as a nevi element o` fact which might justify the
introduction of a new application, if the Applicant sriould deem
such-a step to be in his own interest .

This deoision has beer. coim.iu-nicated to the Parties .

A s to
-(

4)_f---
Aricle-61_Par^Zraph (1) 7

-------- -

7 . The Applicant alleged a violation of hi.s right under Arti-
cle 6, para.graph (1) of the Convention, insofar as it guarantees,
in the determination of any criminal charge ; a hearin[; by an im-

partial tribunal . He stated that the investigating judge did not
carry out the investigation ag?inst the Applicant in an impartial
manner .

The Respondent Government submitted ttiat this complaiiit was
manifestly ill-founded .

On 7th Julÿ, 1964, the Coru,iission decided to declare the

complaint inadmissible as being manifestly ill-founded o ;z the
ground that ttie Applicant had failed to submit any evidence to
support his allegation that the investigatinn proceec~ings were

oonducted in a partial manner .

The submissions of the Parties and the findin~s of the Con-
mission on the admissibility are set out in the Cor:Lr:;ission's

decision of let October, 1964 (1) .

As-to_( 2- Isriele_6:_P2rc~raPh_(3)i_sub_para~raP}i_Si)_]-~---
8 . In his applicatinn form the Applicant alleged a violation of

Article 6, paragraph (3), sub-paragraph ( d) of the Convention, in
that the investigating judge refused to tlear certain witnesses for

the defence .

(1) Appendix II. •/•
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In its observations of 28th :.ugust, 1963 (i), the Respondent
Governnent subnitted that t :`:is allegeti.on was manifestl,y i1l-

founded .

At the ora.l hesring before the Conrii_s :,ion or, lst October,
1964, the Applicant's lawyer, Dr . muma, did not nail-itain the above
complaint (2) and, on the same deÿ, the Cor:i,iiss•ion 6ecided _,ot to
2vai_1 itself of its competence ex officio to examine this com-

9 . The question whether the principle of "equality of Prns" was
violated in ttre proceedings reC;arding release pending trial ti-ras
raised by the l.pplicant and ex~~.nined by the Comr~issioa in tlie case
of Neumeister against Austria (i:pplic•ation No . 1936/63 )(4 ) . In
that case, the question is noi=i before the Court .

The sa.r:re question is beinj considered by the Coruaiscion in
the cases of 2aatznetter (lpplicat .ion No . 2178/64) and ?Coplinger
(Application No . 1850/63) against i .ustria . In those cases, too,

it was raised by the respective Applicants .

In the present case, the question of a violation of the prin-
ciple of "equality of arms" in the proceedings concernigg releaoe
pending trial has not been raised by either Party nor beeii dealt
ivith by the Commission in its decisions of 7th July and lst October,
1964, on the admissibility of the liprlication .

Having regard to the above circumstances, the Connis a.ori
found on 8th February 1967, that tl .•.ere were no reasons of a
general character affecting the observance of the Convention
ivhich would necessitate an exar..ination of this questi on in the
present case and it consequently decided not to consider it ex
officio .

./.

( 1) Doc . .fi 824-415 .

(2) Cf . Doc . .' 90 .914 .

(3) See Appendix II .

(4) See pages 86 - 88 of the Conmission's Report in the
Neumeister case .

plaint further (3) .
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Conclusi.on

10 . It follows that only point (2) re,~ ::ained before the Coii, :iission .

Thao the task oL' the Commisaion, as preacribed in ,rticle -~ 1,
paragraph (1), ofthe Convention, wa3 to establish the facts Fnd
to state its opinion with regard to the following question :

Did the length of the Applic ..nt', âetention pending trial
' violate Article 5, paracrnph (5), of thc -onve :,tion '?
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B. SUBMISSIONS 0F T;JT P/:nTIi'S

11 . The subnissions ~~•rhich, in the proceedi .ngs before the Corsrais-
3ion end the Sub-Cosr!ission, were nea.e by thé Parties on the issue
of the f.pplicant's detention on renand can be grouped under . t,.e
followiu,,-; headinL,s :

I . Ttie questinn whethei or not there has been a violation of
the Applicant's ri.ght under Lrticle 5, p- .râgrahh (3) o.f the
Convention to be brought to trial within a reasonable time
or to be released ppndi.n ;; trial (see Chapter I below) .

II . The question wheti :.ér or not there'existe'. P. danger that the
Applicant might, if released, flee the country or coLILlit
further offences ~ lrticle 5, para~ ;raphs (3) anc: (1), oub-
para.graph (c) - see Chapter II•] .

Chapter- I

e s ubr_iissi ons of t he Parties on the ques ti on whether or not
eiè hes beèn a violation ôf thë ~:].icant's ri0ht under
tic%5, para grâph 3 of the Cônven tion to be brouE klt to
ial within a reasonable ti_.:e or to be relo :!sed nèüdinr.•. tria l

12 . The Parties made subr.?is s ions on tl'ie followin;; tv+o ospects
of the o bove question :

I . Whether or not a viol a tion cf :,rticle 5, ps.re,-raph ( 3) rias
excluded by the fact that tiie Applicant was evelctually
released pending trial ..

II . Whether or not the len;;th of th:c Applicant's iletention
pending trial was 'reasonable' within t! .e r2ecnint: of
Article 5, paragraph (3) .

I . j]s to the~ guastion whether or not a violati,on of :rticle ,
ara~-ii (3' of thé~èmiei tioiz i~raè exclüdéc? 1 ~ t r,e 3 ct

that • I;e annlicant wss eventua7.lv ï:eleaëèd xrn~LEn. ,ri-aT

13 . The 11r~l icant subnittee that, under l,rticle 5, para ;;rapil (3),
the question cias not simply whet :ie ; or not he , ad aen released
but whether "is release 'riad been ef°ected at the proper tir:,e, ili
other words, whether he had been rel.eased be~'ore the »eriod
already snent by him in detention I~ad becoï:e unrer-sonable (1) .

./ .

(1) Verbatim Record of tile ora roari.n '.) efore the ( 7o ) : !i ;is : D ion
on lst October, 196 4 - Doc . A 00 . 1)14- pa ;;e 20 .
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14 . The Resnorid.ent Governraent sub-•~:it+.ec', tLat the rights ,;uaran-
teed y :>r ic e 5, paragraph 3) were alternative . A deto,ined
pérson was entitled either to a trial vithin a reesona.':,le ti ;ie
or to his release pendi_ng trial . The i,ppJ.i.cant head been released.
pending trial, in accordance wi.th the second alternative of
ï,rticle 5, paragra_",h (3) . It . .`olloti'red that ühe first alternative
was no longer at issue anc that, co;.-equently, t :le Co.r: :-ission was
not coripetent to exaaine w!iet!:er or" not the .len,th of tLe Appli-
cant's detention .had been 'reason:.dble' within tl:e :-IeaninLl of this
alt"ernative (1) .

II, ::s to the . ~-u-e-sti. o_ n whether or riot the lenÿth of ttie ~ i . li-
c antTe Te .tentiôri -énTin tria. was "ré o sona?-7lé' within the
neanin . 0 . ._ 1 1c e ~ arû..%rïï :li o t eonven l on-. a

-

15 . The J. ?licant eubr•iitted' that t'ne length of his dete tion
totallin, 7wo ÿears and seven weeks could not be con3idered
!reasonable."." within the r._ean~ng of Article 5, paragrapti (3) . He
etated, in .particular, that

( a) His long detention consiituted an anticipated punishr_ient .
Intli;is connection, thei Arnli.cant pointed out that the
penalty for offences ofi t h e lcind witn vrhich he ~ : ii rht ulti-
nately be chârged range¢ from 6 nonths to 10 years inpr :i-
sonMent and~that, if convicted, he could expect a seiitence
of .2 to 3~years inprison inent (2) .

,.'(b) :1n undue . c?el;ay in the i i~vestit,ation against h i_;n was caused
by, the fact ,tFiat, durint hi.s detention fr.oL7 1961 until 1963,
the investig+ating j udge ; Dr . Teonhard t rras also vrorking on
ânothér difPiqult and côL;pler. case ( 31 . 1zrtLernore, in
the preaent ;caee, Dr : Leonhard did not follow tne customary
procedure,; , ?îor, inetea~ of hearing the accused first, he
exainined à; g'reat nuraber ;of witnesses at diff'erent places .

. . . - e
./.

(1) The Gov,errinent's communication of 5t1, June, 1964, and Verba-
tim Record of the hearing on lst October, 1964, pa~es 19-20 .

(2 ) Appendix to 8ppli .cation fo rm , . pago 1 ; the Applicant's letter
pf -1 4th Irugust, 1963, pa ;ïes l-2 ; Verbatim Recorc of the
hearing béfore the Co= ission on lst October, 1964, pa (;es
15-16 ; the .1p ; licant's :;ie*_:orial of 31st October, 1964, on
the merits of the case - Doc . D 4985 (submitted in English) -,

-.point 3 .
(3) See the Cdmmi'ssion's •Report of 27th liaÿ, 1966, on Appli-

cation No . 1936/63 (Neumeister against i.ustria) .
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During• the two years of his detcntion frrn_; 196i until 1963,
the dppli.cant was heard on 13 occasions onJ.y ; na.r.iely on
26th .:ugüst and 28th Dece:aber ; 1961, 11th, 13th, 16th, 17th,
18th and 23r~ Ju1y ; 1962, 29t1illay, 18th June,•5th, 7th anc'
9th July, 1963 . These hearinn-s, insofar as they `nere not of
a'purely foanal nature, related to only five business trans-
actions ôf sdme SO :transactio_Zs u.ndér investigztion . .'Lppa-
rently the investigating judge'tri .ed to use the „p . :licent's
detention as aDeans of inc.ucing hin to r,akea confession .
In the surs;:er of 1962 Dr . Leonhard statec'. that theinvesti-
gat,ion could . be: ço~_ipl~eted . shortly anc ; . in oxder to facili-
tate tlZe,, proçeédïnt,", the i:pplicant erithcrew, a cônplaint
yvhich he hâd, lq~~:ôéd . Subsequently, .'he . was exarined . severi.

tirieawi.thin a fortnight but' :the investigation tLien slowed
down again(1) .

(c) During the .first year of his+.detention, the :hplicant's "
letters tô his pF-rents were frequently seized by the investi-
gating judge and the Applicant's sister was refused perraission
to'see hir. . . It was only aftér 11e had been in .deterition
Pe?ndiiig trial for about a year that, exasperated by the
slowness of the proceedi_ngs, he filec'O, a numher of challenges
against the investigating judge and a11 ot!ier judk>es on the
circuit of the Court of .lppeal (Oherlandesgericht) in Vienna .
Ttre .nrlic2:nt did rot conteet t!iat these r.iotions caused a
suspension of the investigation but hr: considercc'. tLat their
examination could have been boripleted within one month (2) .

16, ~1•he Pes ~ondent Govern~rent sub* itted that the ter ;n "reasonable
tiZe . in •~ rticle 5, parar;r'apft (3) of the Convention raust be inter-
preted in the light of the particular cirounstances of each case
and that, iri the circumstances of-,the present case, the leri ;th of

./ .

(1) . The 1.nplicant's lettera of 14th January, 1963, page 1, and
19th July, 1963, page 1 ; Verhatir:i Recorc. of the hearing
before the Cor.uicsion on lst October, 1964,-pages 12-13, 23
and 31 ; the 1:pnlicant's r~~e*_iorial of 31st October, . 1964,
point 4 .; Verbatiz.Record oî the lie ring before tl-e Sub-
Qo*~ission on 30th Septeriber and. lst October, 1965 - Doc .
D 9128 (:availabTe in EnGiish anfl.Gernan) .-,p?ges 4-6, 9-11
and 22-27; Verbatin Record of the hcaring bnfore the Sub-
Commission on 20th July,1966,DUc . 27 ::6-06 .2/31(available in
English and Gernan) , pa ;;es 13-14 .

(2) T'.re i.nplicent's observati.ons oi' 14t1i SepterabeX•, 1963 - Doc .
82 .902 (s..b_atted. in rn;-•?.ish) - ,pnge 6•, Verbatir; l:ecord

o f tl~e hearin .: before . the Co :jnisèion on lst October, 1964,
- pages 11, 13-14, 18 and 25-26 .
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tt~ 1lpplico.nt's detention .pending trial "was""réasonc, i?le" . (1)
In particular, the Governm ent stated tha t

.ÿaThe Applicant was strongly suspectecl of liaving cor.. :•:itted
numerous offences under i,rticles 183 (enbezzlenent), 197 and
200 .(fraud) and 205 .c (breaci, of trust) oi' tiie CriLlinal CoP.e
(Strafgesetz) and under :;rticles 2 ancl 3, paral:,rap!; (4) of
ttie Usury Act (91ucherne3otz ) ." The investigating judge had
to exar.line some 80 conplicated busineso transactions entered
into by the Applicant . During t :7e investigatiorL, vrtricti
lasted fron 1957 until 1.96b, 179 witnesses were heard in
different parts.of ;.ustria either .by the investigatin"r; judge
hin.self or on cohnission . By June1965, the case=file
comprieed•some 20 .000 pages (2) . .

(b) The Government contested the aile ;: .ation of ti1e. '.pl-lica.nt
that t-.is detentij)n vvas• designed to i.nduce hin to r::ake a
confession . ns to thecourse of the investigation ..agaYnst
him from :196"1 "until 1963•, the Governr,ient rei'erred to a .
schedule (3) .setting outthe action taken by .the invcsti-
.gating judgeand the Office of the Nzblic nrosocutor as viell
as the applications andpetitions filed by the .l.nplicant anO
the decisions given on them (4) .

./ .

(1) The Governr7ent.'s further observations of 9th Deceriber, 1963,
dn othe-edmi"3si`)üity of ~tbe :lpplication - Doc . D 1211 (Eng1ish
tianslatioü : by the . Council of i;urope )-, pa;;e 2 ; Ver'.;atir,i .
Recbrd :of" the hearing before the Cor"u:iiseion "on let Oatober,
1964, paUée 2-3 .

(2) The Government's observations of 28th ::u7ust, 1963, on the
admissibility of the .p;licatiori - Doc, r. 82 . 415 (rnglisf-

:translation by the Council of Lurnpe) -,pages 4 and 7-8; t!e
Government's further observations of 9tti Decenber, 1963, pe L;e
2 ; Verba.tim Record of the hearin .- before the Commission on
Ist October', 1964, pages 2-8 ; the Governraent's coiamunicetion
of l4th June, 1965 = Doc . D 7568 (Enelish ~transl&tion by ti :e
Council df Ilzrope )-,pages 3 anc? 6 ; Ver.bati :• Record of t~ e
hearing before the Sub-ColIuiission on 20th June, 1966, page 2F ,

(3)' Sübiaitted uYider cover of a 7.etter dated 31st .'.ugust, 1965 -
seé lippencix III to,.this Report .

(4) The Government's nenorial of 2hd ?Iarch, 1965, on the merits
of the~"easé = . Doc. D 4636 -, p .i,-,e 2 ; Vérbatin Record of the
heâri.ng befoie the- Sizb-Cormriission on 30th Septer.iber and
lst October, 1965, pages 8 ancl 12 .
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(c ) F`ror^ the outset the :,pplicant had atteripter. to è e].ay the
investigation. For exaLZnle, during Iris detentior: in 1958,
he filed an application that the crirainal proceedinL~s pen-
ding against hin at the fieJonal Court (Kreis~ericht) of
Wels should be transferred to ttie ke,-•i.onal Court (landes-
gericht) of Linz . Both this request anP. a furt`!er appli--a-
tion for transfer from Linz to Vienna rrere granted - with
the consequence that, in each case, anot:ner inveNti~;atin;<
judge had to be .appointed, In 1962 tne :.ppli.cant lod :.̂,ed a
third petition for the hrqceedin;;s to be transferred frora
Vienna to Salzburg Lut tttis Yaas refusecl . rurtherr:iore,
within the space of five -aontl~s, hé filed . 28 applications
and conplaints calling for a decision by t1ne invectigating,
judge . In particular, in 1962, he c1nallenE;ed not only tl-lis
judge, but the èntire circuit of ti1e Court of ~" .ppeal of
Vienna, thus causing an interruptio-n of several *ionths in
the investigation . In a letter to his lawyer the ~.nplicant
nade it clear that tié .ntended to cause the imrestigatinS
jud ;?e of ti.1e Regional Court of Vienna - wlio by ti'cen was
thoroughly conversant with the facts of the-case - to be
replaced by another magistrate . In tLe opinion o :' tiie
Government the P.pplicarit was abusing his riE;hts under the
Convention if he now cômplained., vrith regard to his deten-
.tion, that he had not been brought to trial within a
"reasonable tine" (1) . •

ChaPter-I I

The submissions of the Parties ôin the ouestion vihether
sect,
pâra-

17 . By the Co-=,issien's deci.aion of 7th July,15~ :1, th•: Application
was decl^rcd inad~:issible'; insof:^_r as it r~l^td _tc Artirl_ 5,p-:ra-
gr3ph (1), süar_graph (c) of .tho Ccnvcntion, (2) 'Howi,v :>r, in th :
proceedingabc ora the Sub=Kmmission both Parties have madc <sub-
missions on this aspect of the :case . Lnseqnontly, the Ccnÿi3 .3ion
has included a sumnn.ary of thése submissions in its present ïte ort .On . the othe-r hand,ithas not dca .lt with this aspcct of the .- .;e in
i ts establishment of .the facts and in its opinion, .%~ .
(1) The Government's observat-_nns of 28th :.ugzst, 1963, p..-es

2-3 anc'. 6-7 ; VerbatiLZ Record of the hearinj_, before tl-,e
Comi.ission on lst Oc-tober, 1964, pages 3, . 7-10 ünà 24-26 ;
Verbatirl Recorc' of the hearing bef.•ore the Sub-Co : .i::iission on
30th 3eptenber and lst October, 1965, pace 7 ; the Go•-erri-
r.ient's coruaunication of ly-th Ju-ne, 1965, pages 3-5 ; lTerbatil: :
Reoord of the hearing before tLe .Cub-Con,:ission on 20th July,
1966, pages 20-27 .

(2) See paragraph 4 (page 3) above .
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18 . The Applicant sjbmitted that his detenti :,n pendin~ trial
ceased to be lavaful on 10th Novemner, 19c71 ; on that day the
Court of Appeal of Vienna, in its final decision on a complaint
against detention by the Applicant, stated that there was no
tisk of his absconding . As to the finding of the Court that
there existed - in November 1961 - a danger that he might commit
further offences, the Applicant pointed out that, prior to his
second arrest on 25tb August, he had sold his business on 14th
August, 1961 . He considered that he had thus detached himself .
from any commercial activity which, in the eyes of the Prosecution,
might have tempted him to commit further oP'ences . The civil
actions brought by him during his detention against former clierits
did not constitute commercial activities but were intended to
promote the 3iscLpsure of the facts of his case . The Applicant
also stated that the reasons .which finally led to his release in
1963 corresponded'to those contained in his own requests for
r.elease two years earlier . It followed that he should have been
released in 1961 . (1 )

19 . The Respondent Government referred to the Commis-3ion's decision
of 7t July, 1964, by which e Application was declared inadmissibl,,
asbeing manifestly ill-founded, in so far as it related to Article 5,
paragraph (1), éub-paragraph (c), of the Convention (2) . The
Government submitted that, consequently, the Commission was no longer
seized of the question whether or not the Applicant's detention was
lawful under this provision .

In any ^ase, it resulted from the decisions of the competent
Austriari Coiir`s that, during . the period concerned, there existed a
langer that the Applicant might commit furthe_ offences . . Indeed,
while in prisori, he had pursued his business activities by bringing
civil proceedingâ against former clients . His continued detention
was therefore necessary (3) .

./ .

(1) Appendix to application form ; the Applicant's letters of 14th
January, 1963, page 1, and of 14th Hugvst, 1963, page 2 ; his

observations of 14th September, 1963, pages 3,5 and 9 ; Verbatim Recor d

of the hearing before the Commission on lst October, 1964,pages 11-12,
14, 20-21 and 28-30 ; the Applicant's memorial of 31st Octobér, 1964,
page 2 ; Verbatim Record of the hearing before the Sub-Commission on
30th September and lst October, 1965, pages 3-4 ; Verbatim Record of
the hearing before the Sub-Commission on 20th July, 1966, page 15 .

(2) Cf . parâ.graph 4(page 3) above .

(3) The Government's observatioils o f
Verbatim Record of the hearing on

27-28 and 30 ; Verbatim Record of the
lst October, 19.65, pages 6-8 .

28th Aug•ast, 1963, pages 4-5 ;
1st October, 1964,pages 19-20 .
hearing on 30th September and
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C . ESTABLISHNIENT OF THE .PACT S

20 . The Commis3ion has based its opinion a5 to the alleged
violation of Article 5, paragraph (3), of the Convention on
the criteria previoll

-
el,y adopted in the cases of '-Vemhof f

against the Federal Repablic .of Uermany (Application No .2122/64)
and of Neumeister against Austria (Application No . 1936/63) .
These criteria, which are reproduced in paragraph 6 8 of the
present Report, have also .been followed in the establishmen t
of the facts : Consequently, the facts indicated below are
grouped under the same headings as the criteria on which the
opinion in Part II is based .

Chapter I

The actaal length of detentio n

21. In the ôpinion of the Commission, the Applicant's
first detention ( 3rd March until 21st April, 1958) cannot
be .cou nted under Article 5, paragraph ( 3), because it
occurred before the entry into force of the Convention with
respect to Austria ( 3rd September, 1958) . In this respect,
the Commission refers to its decision on the admissibility
of Application No . 343/57 (Nielsen against Dénmark) . . (1 )

The Applicant's secoiid detention on remand lasted from
25th August, 1961, until 26th August, 19c3, that is two years .

22 . With regard to the length of detention cn remand,
Article 190 of the Austrian Code of Criminal Procedure lays
down the following rale : "Detention on remand . . . shall
cease as soôn as its grounds no longer exist . Âll authorities
concerned in criminal proceedings shall take steps to keep
such detention . . . as short as possible," (2)

./,

(1) Yearbook of the European Convention on Human Rights ,
Vol . 2, pages 412, .454 .

(2) According to paragraph (2) of Article 190, a detention ordered
exclusively under Article 175, paragraph (1), No . 3 (danger
of the detainee destroying evidence or influencing witilesses)
must not exceed three months .
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Chapter I I

The length of detention on r emand in relation to the nature of t
offence, ~Fie penalty prescribed and to be expected in the case o
conviction and any le gal nrovisions mâkinF allowance for such

os e

23, Under the AiYstrian Code of Criminal Procedure, as applied at
the time of the Applicant's detention on remand, there was no le,mal
relationship between the nature of the alleged offence and the
length of the detention on remand but only between the period oi
detention and the grounds on which it wa :; impooed . (1) However ,
in their submissions concerning the question whether the Applicant's
detention was "reasonable" within the meaning of Article 5, pai•a-
graph (3), of the Convention, the Parrties have discussed the nature
of his alleged offences and the possible penalty . (2 )

1 . The charges agâinst the Applican t

24 . Until now, the Applicant has not been formally charged . (3)
The investigation (Voruntersuchung) against him concerned alle ed
offences under Articles 183 (embezzlement), 197 and 200 (fraüd~
and 205 c (breach of trust) of the Criminal Code (Strafgesetz) and
under Articles 2 and 3, paragraph (4), of the Usury Act (V7ucherge-
setz) . These provisions state as follows :

(1) Article 183 of the Criminal Cod e

"Anyone viho . . retains or appropriates property entruste d
to him to a value of over 2 .500 Schillings (4) . . .commit3 . . .
embezzlement (Veruntreuung) . "

(2). Article 197 ôf the Criminal Cod e

"Any person who, by means of deceitful statements or action,.~,,
léads another _nerson into error vrith the intent that some
party, whether the State, a local authority or another person,
shall suffer injury to his property or other rights cr who,
with this intent and in the said manner, exploits the erro r
or ignorance of• another person, commits fraud, whether he v:a 3
induced so to act ôut of self-interest, passion, by .the inten-
tion of givirig unlawful assistance to another person or by
any other secondary motive ."

.i .
(1) Cf . paragraph 22 above,paragraph 39 below and the Commission's

Report in the Neumeister case (pages 18-20) .
2 See paragraphs 15(a) and 1f(a) .above .
3 Tbis :^as confirmed by the R .pres-ntativ:;~, oî the 3espond~-t

Governveat at the friendly settlem.pnS di5ci~ssion on 13th
Dccember, 1966 ,

( 4) At the material time : 1 .500 Schillings .
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Article 200 of the Criminal Cod e

"Any . other fraudulent action constitutes a crime (Verbrechen)
where the damage caused, or intc;nded, exceeda 2 .500 Schilling,, . "(1;

(3) Article 205 c of the Criminal Cod e

"Anyone vrho intentionâlly misuses the authority conferred on
him by law, official mandate or legal transaction to dispose
of the property of, or to bind, a third party, thereby causii,~
damage to the party concerned, is guilty of brc .ach of truat .
(Untreue) . . . "

(4) Article 2 of the Usury Ac t

"Any person who, .when granting or extending a loan, intentioc.ally
exploits the carelessness, pressing circumstances, mental
weakness, inexperience or agitation of another oerson by
obtaining for bimself or.a; third party either the grant or
the promise ôf a valuable consideration obviously out of pro-
portion with the "perf oridance: rendered . . . "

Article 3 of the!Usury Açt [

"4 . Anyone who prôfessionally practices usury

II . The penaltv nreé o

25 . In assessing the penalty which the Applicant has to expect in t'_,e
case of his conviction, the Commi,ssion has had regard to the
minimum and the maximum penalties.which, under Austrian law, can be
imposed for eacb of th'e abové offénce., . They are as follows :

(l) : Under Article 184,of' the Criminal Code, the minimum enalty
: fôr embezzlement is five years' severe imprisonment ~schwe (
Kerker) if the amount involved exceeds 25 .000 Schillings ;
the maximum penalty ;is ten .yéars' severe imprisonment . In
case of mitigating,circumstances, the minimum penalty is si
months' im risonment - see Article 265a of the Code of Crim
Procedure ~Strafproàessordnizng) .

(2) and (3) In cases where the amount involved exceeds

er
2)
the
x
ina l

Schillings (2), the per_alties prescribed for fraud
of trust are the same as the penalty prescribed .for
see Articles 203 and 205c of the Criminal Code and
of the Code of Criminal Procedure .

( 1) .At the material time : 1 .500 Schilling3 .

25 .000
and breach
embezzlereert -

Article 2~5-'.

./ .

(2) At the material time : 1 0.000 Schillings .
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(4) Under Article 2 of the Usury Act,, the i,ininzui` penalty for
usury is three months, the rlaxir,riui penalty one year's strict
detention (strenger :.rrest) . Article 3, paragraph 4, of the
Usury. ;.ct states :- '!I;nyone who profesaionally pra.c-Gices usury
shall be•punished by one to five yee.rs' imprisonment where a
relatively large number of persons lias suffered serious
financial loss ; '

26 . Austrian law provides fo , rthe principle of the "zhsorption"
of off'ences . In application of t ;;is princi.ple, an accuSed viho
tias comr.titted several similar offences is judgéd for the offence
calling for the heaviest punishment ; the concurrence of offences
.cpnstitutes an aggraveting circumscance - see Articles 34, 35, 267,
44 (a, b), and .263 (1) of the Cri .minal Code .

27.. Ttie Côrnmission has had palticular regard to the possibility
ofir~iposing a less severe sentence than the ninimuu prescribed for
tlie~ olass,of• offence concerned (1) . In Austrian lavi, a court may,
in case of extenuating circuiista!.ices, impose a sentence VrhYch in
loti-ier than the minimum sentence prescribed for the offence 'con-
cernecl and-there is .in fàét avride practice to r,;ake use of this
-,posaibility.(2 ) .

ITI. Le~al .rovisions makin allo~rance for the eriod s ent in
eten ion on reman in

t
ie execu i on o the nena •r i .rtpose d

28. Article 55a 6f the Crir•1ina1 Code nrovide s

"Any tine spent by the convicted person in . . . detention on
rema:rd before the pas .;in~; of judL^nent in the first üZStance
shall be counted as part of the sentence . . ., in so far as
the detention is not<due to his own fault . "

N. Pbesibilities of release on probation
I

29 . In its evaluation of, criteri .on ITo . 2, ttie Comuiissi on has
finally considered the possibility thot the 1--pplic2nt, if he
sliould be convicted and séntenced, might be released on probation
after havinl; served only a part o'• .

.
!)is se;ltence .

./ .

(1) Of ., on the one hand, :r.ticles 184, 203 and 205c and, on the
other•hand, Article 265a of thc Crinin?1 Code wtricL are
quoted i.n paragraph 25 above .

(2) See for .i,lstance Roland. Grassberger, Die Strafe, in
Csterreichische Juristenzeitun[;, 1961, p? ;es 177 - 178 .
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~.

I;z this con*iection, tlie Co~~raission hes had re~ar.d to ::rti-
cles 12 - 20 of the Act on Condit_.or.a1 t entences (Gesetz über die
bedingte verurteilunU) of 1940 (1-) os anended by the Criminal Lavr
l:üendme :~t l.ct .(.Strafre6htsgrider1.~.i,,sgeeetz) of 1960 (2) . .lrticle
12 of tliis :'.ct nrovides :

"(1) When a prisoner has served two tiiirds of a sentence . . .
involving denriva,tion of li_berty of a .fixed duration and .hes

:spentât least ei6ht mont'ns . . . in prison, he may 'De releesed
on prôb2tion ;

"(2) C.ondi"tional release is l-:o iever pernissi .ble on].y where
it can be .expected frnr:i the prisoner's oh : racter, . his ânte-
cedents, his prostpects of na!:irG an honést living and his
behaviour flurin-detention thct P:is conduct after .release .
will be bodd, ~.i1d where tlie execution of the residual seri-

. tence câii .be taeived %Athout. detriment to the ordre nubli'.
. . . .
l,sstatéë. b ;- the Austrian Government in reply to a question-

nâire.of ttie European Committee an Crine Prablems, conditional
rele2se iander the :.et ôii C'ondktiona3 Sontencoe "is no.t . di.s.orr.etionar,y
but obligatory in certain circumstances . The prisoner may ribht.
fullÿ claim release if not only the temporal but also ttie remaining
.statutarÿ .côpdïtions . .are- fulfilled . . . . Agreenent- ôn--the. pârt' of the
the prisorier is not ;necessary, altl-;ough the absence of-such agree-
ment may influence the good conduct prediction ." (3 )

The decision rests ivith ttie . Court (l,rticles 16 ani'. 17 of the
Act) . .

Chapter II I

I4a teriali moral or other effe cts on tl~e detained person

.I . General,conditions ofthe l.pplicçnt's detention

30. In jlustria, a per,=on in c'etention pending tri,al must be
treated in accordance vrith Articles 1£33 - 189 of the Côde of Crimi-
nal Procedure . The detentibn must respect Lis person and honou r

. . ~/~

(1) Federal Gazette (Burides~esetzblatt) ?to, . :277/1949 .

(2) Federal Gazette .i•io . 152/1960 .

(3) See Doc . DPC/Cr,FC Ii .(66) 3, pa,;e 5, a~zd 'Z~niopean Cor.ii: .ittee
dn Crime Problems,- Suspended 5entence, Probation and Other
l.lternatives to Prison Sentences, Council of Europe, 1966,
page 17 .
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as far as possible (Article 183, first sentence) . The p:7isoner
nay only be subjected to such restrictions as are necessary to
secure his person ancl prevent arr2n :,er.ients detrimental to che
investibn.tion from being ::iade (:.rticle 183 in fine ) . Article 184
deals riith the form of detention . lirticle 1 85 nrovicles tl :at the
prisoner nust be allowed conforts ?nd etiployment, in so 1'a .r as
the,y cre compcitible ;rith the objcct of detention end do -nt inter-
fere trith the good order of ttie establistuaent or endon~ex security .
Under Article 187 a remand prisoner Lay conduct correspondence
subject to certain conditions . Uncler irticle 186 he r,:ay receive
visitors, even persons with whom he has busines3 connections ;
however, visits must be in the presence of a court officer .

31 . The Applicant niaintAins thr~t, during the first half of his
detention, his letters to his pere :-:ts vrere frequently seizecl by
the investigating judge and thvt the i.pplic :•nt's sister ries re,
fused permission to see him (1) . It als o appears tt.at lie vias
unable t!i vote at tt-ie Generr3l Election (2) .

32 . It results fron'the Schedule submitted by the Responclent
Government (3) that the follotiving c'ecisions nere taken vrith reôarcl
to t!•e oonditions of the lLpplicant's detention on re ::tand :

(1) on 6th November, 1961, the Apnl~ c2nt was i-zforned the.t a
letter fron Iti-m to his fz!ther, Johanr. StS~jiifller, hs•c' not
been forwarded on ttle ground that it dealt viitli tP:e criLiinal
proceedings in question ;

(2). on 15tti Novenber, 1961, the investi,;ating jud,_;e infornéd the
Api.li_cont that a further letter frrn:i hin hed not been for-
viardéd on the ground that it contained inproper statenents ;

(3) decision ôf the investigati.ng jud ;ri;e dated 24th :,pril, 1962,
ordering' the seizure of a letter fron tte .pplico.nt to Lis
p^rcnts ; the Applicant!s appeal froit this decision viao dis-
r:issed by the Judges Cl ;a^ber (Ratskar,u.ier) on 15th June, 1962 ;

(4) decision of 22nd June, 1962, by wliicf! the :.pplic r_t wao re-
fused permission to receive foreign 1^ngus,-, .e textbooks
(appeal disriissed on 29th JUnc, 1962) ;

./ ~

(1) See parar;raph 15 (c ) above .

(2) This follows from a complaint ti-il .ich, accordi.n to a note of
ttie investigating judge, could not be exara ; v1ed as t :te Appli-
cant hed challenged all jud ;e, of the circuit .

(3) '.t?pendix. III to this Report .
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(5) decision that a letter fro*.i th.e Applic2nt should not be for-
warded (appeal dismissed on 13th. November, 1962) ;

(6) writn respéct to a conplaint about t!:e lon;; delays in tt ;e
receipt of his ~;~ail causeci by censorship, the ~,.pplicant ivas
informed on 26th PTovenber, 1962, tnat the JuG~;es Cha!:iber
could not pass a decision on this conplaint as !ie had clial-

. lenged all judges of the circuit of the Coart of 1.rpeal of
Vienna ;

(7) or% 1^th i,>z.rch, 1963, the Lppl i c ant r-ras informed that per-
riission to vrrite vould not be ranted to the ertent he had
applied for .

II, i`ateri . al effects of .the 1Dlic_!nt's cletention_

33 . The ,',pplicant sold his busindss nn 14t1-~ 2uF,ust, 1961 . He
thereby lost h.is former nain livelihood . However, this sale took
place before his arrest on 25th ;.uj;ust, 1961 .

34. DuTing his detention froyi 25th hu~;ust, 1961, until 26th
;iu~ust, 1963, the ,lpplicant cn*irlained repeatedly that a further
prolongation of his detention vioulc? deprive ?~.ir.i of the possibi-
lity of finishing his trainir Y, as a professional pilot and conse-
quently of bis nevi ?r.ain livelihoocl .

(a) In a petition of 24th November, 1961, to the President of
the Regional Court, he stated : "I decided to subriit aiy case
to you zo my continued detention in cuetody would ruin com-
pletely the livelihood vrkiich I have built up with a capital
outlay of some 200,000 Schil7 .ings, of which a large part was
contributed by my father whose financial positio-n is not too
favourable, and vrith two years' arduous .study . . . ;Tere I to
be released in .the near.future, .I would not only havé a live-
lihood but also the possibility of dischargine ny obligations
towards the Finance Painistry . . ., whereas I an otherwise
devoid of means ofsubsistence as my pil6t's licence expires
shortly and I shall lose the a ;rount spent on r,.y training up
to now and my profession of pilot, if I am not free to secure
the renewal of ray licence . "

(b) In t-,is letter of 14th August, 1963, to the Co ;mn.i.ssinn, tlie
A"rli.cant stated :"P?y pilot's licerice expired on 13th Dec-
eerber, 1961, but I(obtai_ned) a prolongation of its validity
for a further two years . Iri order to r;ake anot}ier prolonga-
tiori possible, . . . .my release inust take place before 15th
Octcber, 1963, in order to prevent me frnr.i losing r.iy liveli-
tiood ." (As stated above, the Apnlicant was released on
26th !.ugust, 1963 .)

./ .
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III . Other effects of the AiD plic ant's detentio n

35 . Apart from deprivation of freedom and ita general reper-
cussions, which are inherent in the mere fact of imprisorunent,
the Applicant has not complained that the period of detention
has damaged his health or destroyed his family ties . .

Chapter IV

The conduct of the Applicant

I . Did he contribute to the d el a y or expedition of the investi-

or tria ?: .

I I .

III .

T .

e

-a

edit ion

36, The Applicant's submissip ns o ri this question are set out
abo ve in paragrâpE 15. ( c) .

The relevant eubmiss.ions:of the Resnondent Government are

réproduoed in pâragraph 16 (c) .

37. With regard tô the application of 7th November,_1962, in

which the Arplicant challeng „ all judges cr the circuit
(Sprengel) of the Qourt .of Appeal of Vic•nna ( 2) and req l.aested th e

. .~ .

S1 See also para graphs 43 and 57 b?loe .

(2~ Ir, the proceedingo before the Conunisoio>i, . the Appl-icant alleged

a violation oï hi:a right u^der 1rt . £-f ?^ra . (1), o? the i:onve;n.tio .:

in.~ofar ns it Euarantees, ia tne of criminal
chargé, a heari':z5 by an impartial trib : .nal . He ctated that thé

investigating judge did not carry ol-,t tha inveet,'i'gatiôn again ..t
the Applicant i:rri<an impartial manner . On 7th July,1964, the-Com=
mission decided to declare this complaint inadmissible as bei .lg

manifestly ill-foiznded on the f,.roand that the Applicant had failed
to-submit any ovidence to stipport his allegation that the investi-

gation proçeeding3, tvere cDnduct_3 _n. a partial ms i _nc r . - See

paragraph 7 above . .
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transfer of his case to the ??egional Court of Salzburg, the
Commission has establisheci the. _ollowir :~; d~_t^ils :

(1) The challepge included the investigating judFe . i'nder

Austrian law, an investigating judge mu :.t .,u ::nend the
ïnvestigation the moment lie is challenged ; he may resum e

thé inve s tiga+iot: only after the challer_ ;e. ha :3 been rejected . (l )

k 2) On 19th P,ovember, 1962, the applicstiion was transmitted
to the Office of the Public Prosecuto,r (Staatsanwalt3cbaît)
of Vienna for comments .

(3) •-.On~2•9th November,'1962, the Applicant's request for trans-
fer of his case was submitted to the Court of Appeal df'
Vienna .

(4) The ..case-file was submitted tô=the Court of Appeal on
14th December, 1962 .

(5) The decisiôn ofthé Supreme Court (Oberster Gerichtshof)
dismissing the Applicant's request for transfer of his
case was communicated to the investigatin- judge on 15th
January, 1963 .

(6) On 5th Februarys 1963, the investigatinr-. judge, referring
to the Applicant's challenge motion, informed the Supreme .
Court that he did not feel biâsed in this case . . -

( 7) On 6th February, 1963, the Supreme Court dismissed the .
applicâti.on of 7th November, 1962, insofar as the Appli-
cant had challenged the judges of the Court of Appeal of
Vienna .

(8) On 27th February, 1963, thé Court of Appealof Vientia
dismissed the remainder of the rlppl :.cation of 7th Tlovember,
1962, i .e . the challenge of the judges of thc ?egiona l
and District Coûrts in the circuit of the Court of Anpeal .

(9) The above decisions of 6th and 27th Februar.y were
communicated to the investigating j.udpe on 4th i?arch, 1963 .

,, . . / .
(1) . 5~ee the Verbatim ,7ecord•lof the î~u .ZrinF: be :~ore the Comr~ission

ron lst Cctober, 1964, pate 24 .

♦(
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38 . When giving evidence as a witness before the Sub-Commission
on 20th Jyly, 1966, the investigating judge, Dr . Leonhard,
stated : "Throughout the Stdgmiiller proceedings . . : there
was decided obstructionism . I was hardly able to deal v,ith
the material side of the case, for there was a constant flow
of appeals of one kind a-id another f'rom Stdgmüller, which made
it iiot merely difficult but often impossible for me to work on
the fa.cts . In one letter Std&müller spoke of tactics and
whether he should continue them . In a letter to his lawyer
h.e askéd whether these tactics ..should be prolonged ." (1 )

With reference to this statement, the Agent of the Respondent
Government submitted a photocopy of the Applicant's letter o f
5th February, 1963, to his lawyer, Dr . Tuma . (2) The Sub-
Commission admitted (3)this letter which was subsequent] .y read
ou:t•. (4 )

The. Commission has noted that the above letter, which con-
atituted a communication from a remand prisoner to his, lawyer,
was read by the investigating judge, Dr . Leonhard,, whr~ éontrolled
the Applicant's mail, and that Dr . Leonhard made a photocopy
of the lettzr before forwarding it to the Applicant's lawyer . (5)
In thesecircumstânces, -the Qommission did not consider it •
appropriate to take the letter into consideration in forming .
its opinion in the present case . It consequently decided not
to include this letter in its statement of the facts .of this
case .

(1) Verbatim Record

( 2).Ibidem page 20 .
e2port .

(3) Verbatim Record

(4) Ibidem pages 24

(5)'See ibidem page

./ .

of the hearing on 20th July, 1966, page 14 .

See also paragraph 16 (c) of the present

of the hearing on 20th July, 196E, page 23 .

- 27 .

22 .
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II . Arplications snd decisions concerninl- th •

39 . As statcd above in paragraph 21, the Applicant was detained
pending trial from 25th August, 1961, until 26th August, 1963 . The
following summary is based on the statements made and the documents
submitted by the Parties .

(1) On 24th August, 1961, the investigating judge of the Regional
Court (Landgericht) of Vienna, referring to Article 175, para-
graph (1) No . 4(2)and Article 191 of the Code of Criminal Pro-
cedure (3~, issued a warrant for the Applicant's arrest (Ha .ft-
befehl) on the grounds that he had travelled abroad without per-
mission and that there was a danger that he might commit~further
offences . The Applicant was consequently arrested on 25th
Aügust, 1961 .

(2) .In his appeal (Haftb.eschwerde) of
that .his journey to Greece kiad be
judge .and he contested .that ;°there
further offences . He stated that
days before his second arrest and
that of an employed pilot .

29th August,
Dn auth.orised
was a danger
he had sold
that his new

1961, he submitted
by the in..vestig: .̂ti n ;;
of his committing
nis business 11
occupation was

On 19tb 0etober, 1961, the Judges Chamber ( P.e,tskammer)
rejected the appeal . The Chamber stated that the Applicant' .~3
re-arrest was the consequence of his breach of the conditions
upon which he had been released in 1958 and pointed out that,
since he had in the meanwhile made frequent flights abroad in
an aeroplane belonging to his family, there was also a danger
that he might flee the country, particularly as the offences
imputed to him were punishable by a prison sentence of five

. ~ .

(1) As to the applications and decisions concerning the condition•:s
of his detention, see paragraph 32 above .

(2) Article 175 (1) 4 states : "where particular circumstances ju .~ti'y
the fear that the accused will repeat a completed action or carry
out an attempted or threatened action . "

(3) Under Article 191, a person in detention pending trial may ba
released on parole . On 14th April, 195 8 , the Applicant had been
released under this provision on the solemn undertaking (GelSbnis)
that he would not leave his place of residence without permission o_
the investigating judge . Cf . pagel4, footnote (1), above .
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ten ,years ;(1) thio danger ju :ïtifi.ed Iii :: n•:Lc li.on under
Article 175, para„raph (1), ?1o . 2 of the Codc nf' Criminal
Procedure .(2) Finally, the Chamber confirmed the findinF

,of the investigating judge that there ~•+es a danger of the
Applicant committing further offences as, since his release
in 1958 ; he had allegedly committed fresh offences under
Articles 183, 197 and 205 0 of the Criminal Code . (3) :

(3) The .Applicant's further appeal from this decisicn was
dismissed by the Court of Appeal of Vienna on 10th November,
1961, on the sole ground that ther,.~ was a danger of his
committing further ofi'ences . The Court of Appeal f'ound
that there was no risk of flight and stated with respec t
to the danger of recidivism :

"In view, however, of the information filed against
the Applicant, subsequent to his reléase in 1958, by
Josef and Maria Reichl, Karl Schmultisch, Ilans BurgmÜller,
and Aloi3 Holzknecht, concerning fraixialléged to have
been committed between May, 1951 and Yarch,1961, there is
an eminent .risk of recidivism . . The Applicant is alleged
to have defraudcd the said informers of well ove r
70 .000 S in connection with loan transactions whic h
he negotiated partly alone, partly in collaboration with
others (Kndpflmacher and Brommer), resorting at times t o

./ :

( 1) See paragraph 25 above .

(2) Article 175 .(1) 2 states : "Where he has made preparations
to abscond orwhere, bÿ reason of the severity of his
prospective sentence . . . or for any other good reason, .it
appears likely that he will abscond . "

(3) See paragraph 24 above .



1 j 02/62 - -2c, -

the same kind of fraudulent operations as he has alread,y
been accused of in vari~,us other cases . ln the ligh t

of these well-founded informations and of the time at
which the alleged new offences took place, there is reas n.
to believe that the Applicant, if again set at liberty
until the end of the criminal proceedings, might, despite
the fact that he has officially given up business as a
financial agent and particularly now that he is deprived
of his means of livelihood., commit further of.' ence .s o f

the kind he was accustomed to commit for years in order
to maintain his previous standard of living . "

(4) In a new request for his release (Enthaftungsbitte)
of 6th December, 1961, the Applicant submitted that
a prolongation of his detention would deprive him of
the possibility to become a professional pilot. He
also offered to find bail at an amount within his own
and his family's financial means .

On 3rd January, 1962, this petition was refused by
the investigating judge who stated that, in the meanwhile,
further offences had come to light ; these o°fences had
allegedly been committed by the Applicant after his
release in 1958 . ~

(5) The Applicant's appeal of 8th January was
the Judges Chamber on 25th January, 1962 .
decision, the Chamber referred to a new c
concerning an offence allegedly committed
This charge had been brought by a certain
or. 19th Ja,nuary, 1962 .

dismissed by
In thi s

riminal charge
by him in 1960 .
Mrs . Holzdorfe r

(6) The Applicant's further appeal was dismissed on similar
grounds by the Court of Appeal on 14th I7a .rch, 1962 .
The Court held that, as habitual fraud had been established,
there was a danger of recidivism .

./ .

16
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(7) In 1963 the Applicant addressed himself to the Constitutional
Court (Verfassungsgerichtshof) complaining that the
proceedings against him had already continued for five years
and that, although he had been in custody fôr 18 months ,
there were several matters on which he had not yet been heard .
This petition was rejected by the Court on 27th I+iarch, 1963,
on the ground that it was not competent to examine appeals
against court decisions or against the behaviour of judicial
organs with regard to jurisdiction .

(8) . In a new request for his release of 9th August, 1963, the
Applicant offered to find bail at an amount of 280 .370
Schillings . This petition was granted by the Judge s
Cha-mber on 25th AuRuet and, on 26th August, 1963, the Applicant
v+as released on parole and bail .

When giving evidence as a witness before the Sub-
Commission on 20th July, 1966, the investigating judge ,
Dr. Leonhard, stated with respect to the above decision: (1 )

"Once Stôgmtiller wished to change his occupation from
money-lender to aviator, there was no further danger of
repetition of the offences . If he does not want to be.a
money-lender any more, he cannot commit any .more offences .
like the ones alleged . On the other hand, his wisti to
become a pilot raises the danger of flight again; for as
a pilot one often spends more time abroad tlian at home . . .
release became possible . Because of the change of
occupation there was no further dauger of repetition o-f
the off e soee., a" the, .-.danger oF-fl-tUht -:me--averted by the
provision of bail . . . "

III. Anplications and decisions concern-in!• release on bai l

40 . Thé following applications for release on bail were made by
the Applicant :

(1) In a petition for release of 6th December, 1961, the
Applicant offered to find bail at an amo unt within his own
and his family's financiàl means . In the decision on
this application, the quéstion of bail was not gone into .(2)

` . ./ .

( 1) See Verbatim Rècord, pagé 15 .
( 2) Cf . paragraph ~c~~ ido . 4, above .
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(2) In a petition of 9th August, 1963, the Applicant offered
to find bail at an amount of 280 .370 Schillings . As
stated above, this decision was uranted by the Judges
Chamber on 25th August, 1963 . M

In its decision, the Chamber referred to Article 192
of thé Code of Criminal Procedi.~re which provides : "Except
in the case of a crime for which the minimum penalty is ten
years imprisonment, detention on the rounds of danger of
flight may on requect be terminated or waived against a
solemn iindertaking as provided for in Article 191 and
against a deposit of security or the provision of bail for
2iti amoünt .to be determined by the Judges Chamber in the
light of the consequences of the offence, the personal .cir-
ctimstances of the detainee and the means of the person
giving .bail . . . ."

Chapter. V

Difficulties in the investigation of the ca°e

I. Comnlexit.y of the facts to be investir7ated

41 . In the proceedings before the Commission, the Parties
agreéd that the facts, which had to be investif ;~ted in t'ne
criminal proceedings against .the Applicant, were ver ;; complex.(2 )

42 . When •ggiving evidence as a w itr.es s before the Ûub-Commission,
the investigating judge, Dr . I,eonhard, compared the difficulties
in the investigation of t e present case with those iri th e
Neumeister case (3), which were "moré technical and more a matter
of substantive law . That case was concerned with what ar e
known as export frauds, which were perpetrated'wit?i great ., great
subtlety, and considerable brainwork was required to get to the
back of it all . From the substantive law anr-7le, the St3gmiiller
case tvas not so difficult ; the difficulty lay primarily in its
volume .

. . . StSgmüller was a money-lender, and as such he made
various loans to persons .in needof funds, mainly farmers . .

./ .

(1) See .pâracraph 39:, No . 8,,above .
(2) See the Verbâtim Record of the h

Commission on lst October, 1965
and paragraphs 15 (b) and 1"c.(aj

(3) Application No . 1936/63, see th e
in that case, pages .31-44 .

earin .- before the
pages 2-7 and 15 ,
of the present Rz~port .
Commission's Veport
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When the loans viere repaid, hc did not simply
back; on the amounts repayable he [,,ave bills
and on the money due from these he ~ave bills
Some of the loan transactions switched to and
or six persons - there were payments, repayne
you can imagine - so that it was difficult to
denominator for .any particular ca^e .

1602/E 2

ta':e t'•Ze money
to third persons,
to yet others .
fro .betv eeri five
Zts and everything
find a single

But in addition the Stbpmüller proceedings were particularly
difficult bécause of their volume . There were 70 cases that
the Public Prosecutor's Office wanted to have inve .stiRated, all
loans, 90% loans t:o farmers faced with distraint . These 70
cases weré•théms~l'ves so extensive and so confusing that they
required- time .râtlier than brains ." (1 )

Dr . Leonhar.d also stated that, after the proceeding s
against the ;Applicant had .been transferred from the Regional Court
of Linz to the Regional Court of Vienna in 1959, the investi-
gating judge reeei-ved "cratefuls of (the Applicant's) files from
the Revenue Police . - These crates had to be sorted through with
this ques.tion iti md.nd : LYhere~ in the numerous papers in these
crât,es, shall I ïiind the material I needfor these 70 cases ?
:Thgt consumed amo°st tremendo s amount of time . I then returned
'two crates that. ;we'Te not .requtred . . . together with their
:•oôntent s

II .

43 . With respect to his interro g ation of the Applicant ,
Dr. Leonhard stated before the Sub-Commission : "':~'ith my 30 years
of service . . . I have wide experiGnce behind me . I would say
that StBgmi.lller is the inost intell igent person I have com e

across in those 30 years .,. . At first I sat down with. StSgmtiller. . .
and began to go over the facts with him . After two or three
days I realised that, because :of his i.ntelligence, this method
was not getting me anywhere vrith him . It is of course usnal
for a judge first to examine the defendar_t on his alleged offences
and theti hear the witnesses, bollect the remaining evidence and
finally perhaps confront the defendant with the evidence obtained
in •the meantime, , so that he may say how he exnlains the new
f tLets . . That was .not possiblé in StSgmüller's case . . .

. . .~ .

(1) Verbatim Record of the hearing ba_ or . the/ ub-Cbmmis.eion on
20th J uly, 196E, pagès 5=6 .

(2) Ibidem page 7 .
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StSgmüller insisted that the minutes should contai.n only his
words . . ;ie objected to ariy kind o f summary . I had to accept
everything he .told me, without .hein able to raise the sli,-ht-
est objection isAo whethér this or t?zat Ütatement could be
correc,t•, for I hact not the necessary testiniony, land register
extracts and other eb.idence . I ca~ae.to see that, by proceeding
in this way with St6gmüller, I was not ir.aking an,vprogress in .
the case ." (1 )

44, . "!ith. reC~ard to ttie difficulties in the examina tion of .
witnesses and other éviden ce, the Coni~;ission has established
the •followin r; facts : .

Originally o-rer 80 .business transactions of the Applicant
were under investigation but ultimatelf .onl,y 45 .transactions
remained . The acts were perpetrated throughout the Austrian
territory but were concentrated mainly in the area around Wels
in Upper Austria . 'Viels 'is .not in the circuit (Sprengel) of
the Court .of Appeal of Vienna but in the circuit of the Court
of Appeal of Linz . The examination of witnesses and .the con-
sultation of land registers could therefore not be undertaken
wholly by the investigating judge himself but haii, .in part ,
to be effected on .commission . To simplify the proceedings,
Dr . .Leonhard personally heard some of the witnesses in i'rels,
Ried im Innicreis and Braunau, .with the agreement .of the
judicial authorities . To this end he was in Wels from 2ist
to 23rd November, 1961, and interrogated five witnesses ;
in Ried im.InrlÇreis from 27th to 29th Idovember, .1961, where .
he heard six witnesses ; and iri Brai.inau from 11th to 14th
December, 1961, where he questioned soven witnesses . Iie also
consulted the local land registers and look other measures
called for by the proceedings . Thirty seven witnesses were
heard by Dr . Leonhard Dersonallÿ . . One hundred facts and
means of evidence had to be soue...ht on commiesion . 0"n :one .
occasion a co-defendant was questioned for tcro days . (2 )

Dr. Leo.nhard stated before the ;:ub-Commission : "I ha d
to examine most of the witnesses living in other places myself,
for the whole question was so difficult that I could not expect
a judge in ûalzburg or I,inz or Klagét.i'urt to concern himsél f

.~ .

(1) Ibidem riàges7-g .

( 2) • lhis p^rncreph i .., b .̂s à on th c :. -±'il of the criminal
proceedin,~o again-.t the Applicant, which T+r . Ermlcor.^-
consuTtcd on b ::half of tàt Coam i ~; ~ion .



- 51 - 1602/' 2

with the material . Moreover, il the examinatio,i had been
conducted by a judge who was not so familiar with the material,
the result would not have been aÛ satisfactory as I should have
liked . So one autumn . . . I went to Uppe r Austria for three,
four or five weeks, solely to examine witnesses in the
Stbgmilller case" . (1 )

Following a request filed b,y- the Applicant shortly before
his release in August, 1963, an exp ert ~-~?s instructed to prepare
an .opinion on the financial operations as a vihole . (2 )

Chapt er VI

The rianncr in whic h the investi gation was conducte d

I .

II .

I . The system of investi gation apnlicable

45 . The rules governing the conduct of t he investigation ar e
to be found in Chapters Y- XV of the. Code of Crimii:al Procedure
( Strafprozessordnung ) . The object of the investigation is to .
subject a particular person's action to a provisional examination
and to ascertain the facts as clcarl,y as is nece .3sary in orde r
to establish features likely either to cause the prosecution to
be terminated or to prepare the ivav forarraiFAment and the
hearing of evidence in the trial .

46 . Under Article 93 of the Code of Criminal Procedure, the
judicial investigation ( Voruntersuchun~f ) is to be conducted,
as a rule, by an investi P,atintr j ud re . This judgc• has to take
action ex officio and in so doing he may visit the scone cf the
oor have recourse to experts or other evidence .

47 . Under Article 175 of the Code of Criminal Procedure, the
investi gating judge inay order a persor , suspected of an offence .
to be taken into tempor•ar,y custod,y ( vo rl `,~ufige Ver~aahrung) .
This Article states as follows

•~ .

(1) Verbatim Record of the hearint; on 20th July, 1966, page 5 .

(2) See the statement of Dr . Schmidt at the hearing before th e
Commission on lst October, 1964 (Verba.tiin Record, page 26) .
The opinion of this expert has not been si .,brcit'ed to the
Con'stission .

The system of inve^tigation appl icable
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"(1) The investigating judge may, even without orc;vious summons,

order a person suspected of a crime (Verbrechen) or misdemeanour

(Vergehen) té be brou.-ht before him and to be taken int o
temporary custody wheré :

1 . the suspected person has been cau ght in tt:e act or where,
immediately after the act, lie i :; officially pursued on
suspiciori of having committed the crime or misdemeanour
or cbmes undér public suspicion of havinF, done so ; or
where he i~ cat.ight ?ith arms or with other objects derived
from the crime or misdemeanour or which otherivise suggest
that he took part tl -ierein ;

2 . the suspected person has made prep.arations to abscond or
where, by reason of the severity of his prospective sentence,
his itinerant riay of . .life or because he is unknowm in the
neighbourhood, homeless or without papers, or for any other
good reason, it .appears likely t?iat he -+ill .abscond ;

3 . tYié,suspected person hâs attempted to influence witnesses,
experts`or .othEr accuséd in a manner likely .to prevent
the ascertainmént of the facts or otherwise to hinder the
investigation by dés'trôying traces of the crime or mis-
demeanour, or where there are good rounds to fear that
this might occur ;

4 . particular circumstances justify the fear that the accused
will repeat a completed action or carry out an attempted
or threatenéd action .

(2) In the case of a crime for vlaich the law prescribes a
minimum sentence of ten .years imprisonment, the investigating
judge shall immediately issiie a i•rarrant for the arrest of the
person suspected of it . "

48 . Everyone brought before the court mizst `e heard b,y. the
investigatint judge within 24 hours or- where this is impossi.ble,
three days . A dcfendant can only be remanded in custody in .the
ordinary viaf if he meets the requirer.ents stated in Article 175,
paragraph (1) ; Idos . 2, 3or 4 of the Code nf Criniinal Procedure ;
however, detention on remand is compulsorIT in the case of a
crime for which the law prescribes a minimum sentence :of ten
years imprisonment - see Article 18O,paragraphs (1) and (2) .

No absoluteduration is laid down for remand but, unde r
Article 190, detention must be terminated as soonas the .'ground

sfor it no longer exist,and all authorities concerned have to

.~•
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take steps to keep it as sl;ort as nossible . (1) Under
Articles 191 and 192, a person in detention pending trial may
be released on parole and bail . (2 )

49, It results from Article 113 of the Code of Criminal Pro-
cedure that a defendant may ap~~eal to the Judges Chamber a,,;ainst
the decision of the investigating judge orderinr his detention
on remand . Under Article 114, he may appeal from the Ch?mber's
decision to the Court of Appeal . (3 )

50. The identity of the investi,-atin,~ jud g e i not decided by the
court at its own discretion but is fixed in accordance vaitli the
following provisions :

(1) Article 87, paragraph (3), first sentence, of the Austrian
'r'ederal Constitution (Bundes-Verf•assungsgesetz) states that
the affairs of each court are to be divided among it s
judges according to a plan made up in advance for a
definite period.

(2) Article 4, paragraph (2), of the Act Amending the
Judiciary Act (Gerichtsverfassungsnovelle) prov .ides that
this plan is to be made up by the Personnel Divisions
(Personalsenate) of the courts of first and second instance .

(3) According to Article 18 of the Code of Criminal Procedure,
the composition of the divisions of the courts dealin g
with criminal cases is to be decided for one year each time .

(4) Further provisions in this regard are to be found in
Articles 17, 18 and 19 of the Internal Rules for the Courts
of First and Second Instance (Geschdftsordnung fUr die
Gerichte I . und II . Instanz) . Under these provisions,
criminal cases are to be divided amonr judges accordin g
to the initial letters of the names of the defendants or
according to the places vrrere the offences were allegedly
committed . A notice on the division of case3 anonkr the
judges must be put up in the court house .

(5) A case which has been assi,~:;ned to a certain judge can only
be transferred from that jadge where ho is prevented from
exercising his functions ; in this case a su'.;stitute judge
is to serve - see Article 87, paragraph (3) in fine, of
the Federal Constitution and Article 18 of the Code of
Criminal Procedure .

./ .

1 Cf. paragraph 22 above .
2 Cf. paragraphs 39 and ;0 above .
(3 Cf. paragraph 39 above .
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(6) Accordir_g to Article 17, para ;raph (>), of the above
Internal :'.ulés, the distribution of ~.w rk can be moGified
during the year for which it has bcen adopted wlzere the
personnel b.ass changed or where certain judges or
divisions of a court have too much or too little work
or where there are other important reasons . As a restilt
of this provisions, a case ca',i be re,oved from a judge
overburdened with work and be ;iven to another judge .,
wrere the general distribution of v+or.k is altered .

(7) Article 83, paragraph (2), of the Federal Constitution
states : ":?ô one may be removed i'rom the jurisdiction
of his lawful judge . "

51 . Where a person is suspected of several offence s, all the
offences shall, as a rule, be prrasecuted at the same time before
one court and one judgment shall be given in regard to these
offences (Article .56 of the Code of Criminal Procedu-re) .
However, under Article 57, the Court may decide, either on an
application or ex offieio , that certain offences shall be dealt
irith in separate proceedirlRs, v:here this seems appropriate in
order to avoid delay or difficulties in the proceedings or to
shorten the detention of the accused .

The Public Prosecutor is obliged to talce action and
institute proceedings ex officio in regard to all punishable
acts which come.to his knowecTgé - see Articlé 34, paragraph (1),
of the Code of Criminal Procedure . In the case of several
offences, however, he is authorised under paracraph (2) of
Artiole 34 to discontinue the prosecution in respect of certain
charges Ahere this is not likely to have any considerable
influence oYi the penalty .

I . The conduçt bvthe authorities of the inves+i~_Y ation
the dilï.C, énce shown-by t hem in dealitie~ with the case and
anner in which thev oreânised thé invostiFatioT

52 . With respect to . the organis_.tion o f the investi gation in
the criminal proceedings against the Applicant, the Cor,mis3ion
has noted that the investigating jud,-e, Dr . Leonhard, is one
of the few investigating judge-s in Austria who specialise in
financial criminal cases . `rhen giving evi.dencc .^s a viitneÛs
before the 3ub-Commission, Dr . Leonhard :.=tated . "3t8gm91ller's
case record s:as current at the same time as that of iiafael ,
in which the deferdants were Rafael, Auher .and Ideumeister (1) . . .

./ .

(1) Bee the Commission's Report on Application No . 1936/63 .



- 'J - 16G2 / 6 2

Both cases were endless• . . . StB p,püller's case iecord now far
exceeds 20,000 pages .: Fafael's is no smaller . h~.t as well
as these two big ones there were other criminal cases current
which I had to conduct as a result of the allocation of work
.practised in the Austrian courts ." (1 )

53 . iVhen asked by the Agent of the ltespondent Government
whether he considered that he could have concluded the investi-
gation of the St6gmüller case ruore quickly ii' he had not had
to conduct the investigatior_ in the Rafael case at the same time,
Dr. Leonhard replied : 'The invcsti ;ation in the St6gmüller case
would no doubt have proceeded more quicl.ly if I had not had the
Rafael case . I .should not like to say that it caused such a
very great delay, but things .would have €one more quiekly .
However, there would•hane been no effect-on the length of
detention pending :trial :" (2 )

54 . The Schedule submitted by the Respondent Government sets
out the course Tf the investi^ation in the present case during
the period of the Applica-nt second detention from 25th•August,
1961, until 26th August ; 1963 . Section 1 of the Schedule c?eals
with the activity of the investigating judge, and Section 2 lists
the applications filed by the Office of the Public Prosecutor .
The Schedule is reproduced as Appendix III to the present Report .

55 . The Respondent crovernment stated that, durinL the judicial
investigation against the Applicant, which lasted from 1958 until
1965, ten accused and 179 1vil;nesses were heard by the authorities .
The investigating judge took k-rritten statements from the
Applicant on the f'ollowing days :

./ .

(1) Verbatim Record of the hearing beiore tha Sub-Commi .>sion cn
20th July, 1966, page 3 .

(2) bidem page 16 .
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5 . 3 .1958 3 . 2 . 1964 6 .196 4
10 . 3 .1958 4 . 2 . 1964 9 . 6 .1964
17 . 3 .1.958 5 . 2 . 1964 16 . 6 .1964.
21 . 4 .1958 7 . 2 . 1964 17 . 6 .1964
10 . 2 .1961 17 . 2 . 19 6)4 29 . 6,196 4
26 . 8 ..1961 . 18 . 2 . 19 6/- 1 . 7 .19 6 4
29 . 8 .1961 19 . 2 . 1964 14 . 7 .196 4
28 .12 .1961 24 . 2 . 1964 15 . 7 .196 4
11 . 7 .1- 962 25 . 2 . 1964 1 . 9 .196 4
13 . 7 .1962 . 2 . . 3 . 1964 . 2 . 9 .190 4
16 . 7 .1962 3 . .3 : 196 ; . 3 . 9 .196 4
17 . 7 .1962 . 4 . 3 : 1964 . 8 . . 9,1 1) 6 4
18 : . 7 .1962 . 9 . 3 . .1954 9 . 9 .196 4
23 . 7 .1962, 10, 3 . 1964 6, 10 .196 4
29 . 5 .1963 16 . 3, 1964 27 . 10 .196 4
18 . : 6 .1963 . . 17 - : 3 . 1964 28, 10 .196 4

5 . 7 .1963 23 . 3 : 1964 3, 11 .196 4
8. 7 .1963 . 24 . 3 . 1964 . 4 . 11 .196 4
9 . 7 .1963 . 12 . 5 . 1964 9 . 11 ..196 4

26 . 8 .1963 13 . 5 . 1964 . 2 . . 3 .196 5
22 . 1 .1964 . 25 . 5 . 1964 3 . 3 .196 5
24 . 1 .1964 . 26 . 5. 1964 10 . 3 .196 5
27 . 1,1964 1 . 6 . 1964 15 . 3 .195 5
28 . 1 .1964 . 2 . 6 . 1964 16 . 3 .19~ 5
29 . 1 .1964 3 . 6 . 1965 17 . 3 .196 5
31, 1 .1964 A . 6, : 1964 . . 1~ . 3 . 196 5

Thus the interrogations of the.Applicant totalled 78 days .
The statecients comprised 1,050 t;,rpe<<;ritter: par,es . However,
these "interrogation days" renresented onlY tLosi: days oh
which completed statements were taken from T,he Al~pl .icant on
particular facts . ïn addition there were abou> twice as
many days on which the facts viere discuszed with the Applicant
but the investigating j .idge only took shorthand notes . If
these were included the total number of d~.~rs on ,vhich the judge
questioned the Applicant amounted ~;o some 200 to 230 . (1 )

56 . It appears from the Schedule (2) submitted by the iiespondent
Government that, durinF, the Applicant's detentior, from 25th
August, 1961, until 26th Aug-u .st, 1963, 67 witnesses were
examined, eitlaer by the investimatinf-- ,judEé or on commission :

(a) Between 31st August and 28th December, 1961, 58 r+itnesses
were questioned on some 37 business transactions .

. .~ .

(1) The Government's communication of 14th June, 1966
(Doc . D 7568), pages 2-3 .

(2) See Appendix III .
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(b) Between 5th January and lst Pebruary, 1962, the
investigating judge heard, or received the statements
of, 8 witnesses .

(c) The rècord of the hearirg of a ftirther witness was
received by Dr . Leonhard on 8th March, 1963 .

57 . '~Yhen discussing the course of the investigation during the
Applicant's detention from 1961 until 1963, his lawyer,
Dr .Tum^.,, stated before the Sliô-Commission with reference to
the Schedule submitted'by the Respondent Government : "You will
see that the er_try urider 3rd July, 1962, reads : 'Letter of rrnst
Stdgmüller notifying the withdrawal of his complaint of 25/6/62' . '
This letter was preceded by a discussin,g between Dr . Leonhard,
the investigating judge, and myself, followed immediately by a
discussion between the Applicant and myself . In the discussion
I had with the investigating judge, we made what might be called
a ' eg ntl emen's a greement " . The investigating judge said :
A start really must be made with the interrogations now ; the
matter must be dealt with quickly ; then when the interrdgations
have been completed - meaning the interroga.tion of Mr . St3,~ti.iller -
he can be released from custody . The investigatin; judge vient
on, however, to say that it was advisable that all difficulties
of a purely formal nature be disposed of so that he might have
the file permanently at hand and be able to go ahead 1,uith the
interrogation . It was therefore necessary that the complaint
be withdrawn .so as to avoid any need for the file to start cir-
culating again . Perceiving the truth of this, I went to see
St8gmü11er in prisoii and advised hiLi - he was rather irate because
he had been in prison for almost a year without ever having been
heard in any way on the main issue - to withdraw his complaint .
This be then did and you will see that subsequentl,y a series of
interrogations took place . . . The interrogation of Stbgmtille-r
ended on 23rd July, 1962 . Ir, those 10, 11 or 12 days, i .e .
from llth to 23rd July, he was questioned fairly thoroughly, but
on only a very small part of the facts . i:Iost of the accusations
brought against him were not cleared up until after his release
from custody . . . I should like to point out once again that
the conversation between the investigating judge and me is not
to be considered as in any sense binding - but it is perhaps best
described as a 'gentlemen's agreement' - and that, since
difficulties had then evidently arisen iri the course of interro-
gatipn, I took no further steps for almost a year ." (1)

./ .

(1) V erbatiin Record of tl-Le hearing bei~;se th> > lib-Co':.na. .3slon on lst
October, 1965, pages 22-23 .
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i7ith respect to the above sub!aissions of the Ar,F,licar_t's
lawyer, the investigating judge, Dr . leonhard, stated beforo
the E.'ub-Commission : "I wish to ohjc-ct to the pas .sa~:e : "Fhen
the interrogations have been completed he can be rel ::ascd .'
The detention has absolutely nothin ; to do ,ai.th the interro-
gation . I seem to remember thati there was a diecuesioa
between D-r . Tuma .and me, the cbject of which was tha t
Stbg<nizller should cease his appeals so that wc could ~et on
with the eubutantive law work . If aryone war_ts to call this
a gentleién's agreement, I have no objection ." (1 )

5 8. As indicatcd above (2), the Applicant complained in the
proceedin~-s before the Commiss.ion th~:it the investigatin judtc,
Dr . Leonhard, had tried to use the ;lpplicant's detention as a
means of inducing him to make a confc :,sion . In this .respect,
he referred to aconversation which had taken place after his
re-arrest on 25th August, 1961, betwcen Or . Leonhard an d
Mrs . Tuma, the wife of the A_pplicant's lawyer and manager of
his office .

59 . 17lien giving evidence before the SuU-Co^unission, Ï-r s, T i~taa
was questioned on this allegation as follows: -

The P=rSIDï?dT : Would you please ,ell ns tho exact eaords
spokein li~ tŸW invëstigating jud,, ;e . . .

1'Jitness TUHIA : He expressed himself ver•y brieflv . Fie
said that St IIiller v:as a touLh fellow, but that he(the
investigatin~ ;udge) would, without any doubt, succeed in
"softenin..; him up" .

The_PPJ;SITiiNm : Did you ask him in what way he would
acliieve this .'

W, itness TüTL1 : I did not have toc the investir.atinE, jud`.e
gave ~ne exaiiiples from his earlier proiessional activities of
how he had taken other persons into custody and had at the end
of a year succeeded in prevailin~T upon them to corifess .

The PFLSIDENT : Did he mention specific cases? Did he,
for exainple, mention any names' ?

` :itness TiP:IA : He did mcntion na!nea, but unfortunately . . .

. .

. ~

(1 Verbatim p ecord of the hearing or, 20th July, 1~)66., page
( 2 ; Paragraph 15 (b) .
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The P2-1 :SIDEPÎ'P : Could you repeat that point . I asked
whetherhé-inves-~igating judge gave specific examples and
whether he said to you : I have brought others to their serises .

Witness 'PUrA: He did mention actual nares . Unfortunately
I did not attaçh any significance to them because I did not know
that years later I would need these names . ûut fie referred
again and hgain to a certain•`Rafael and F:uber .

The PRîsSIDEIl?T :
did you make a po~nt
conversation?

Witness TUTa :

The P.:2ESIDEPiT :
then or later to put
quent reference?

When you returned to your
of informing your hustand

Yes .

Did you yourself consider
the conversation down in

husband's office,
of thi s

it necessary
rrritin,r for subse-

Witness TUt.YA : Not really . I should say that, at the time,
I did not éxpect ôr could notl-ave expected that the detention
would last so long.

Mr . FAWCETT : You said that you did not attribute any
importance to Te fact that names were mentioned . Did you
attribute any importance to the conversation'? .

W itness TiR`r1A : Perhaps I ha re been misunderstood. I did
attach importance to it at the tiiae . }?ut I took no notes and
can therefore no longer recall it .

Mr . FAWCETT : ':4ay I ask'wY:ether, in your of :Cice, you
invariably m3dë_a written reco•rd of daily happenings ; letters
received, conversations, etc? Did you record all this everyda ;/
in ivriting? .

Plitness TiiAiA : Intervievis and consultations are r:ot normally
recorded in vrriting. '+7henever I have paid a call somewhere
on business I report on it and the matter proceeds .

The PfiESIDE:lT : I should like to ask you ovhether, after
this conversation or in addition to this conversation we have
just been speaking about, yoù had an optortunity to discuss the
circumstances of 1,4r . StSgmüller's arrest ,vith another judge

or with the same investigating judFe .

./ .
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Witness TLirIA : During the subsequent period and up until
ldr . Stoô~mizllér ,--,-release I was in constant touch with bot11 the
investir-ating judge and the Public Prosecutor, a.d the Public
Prosecutor 'L!imsélf assured me ar;ain aild again that he had no
interest in izoldinC Mr . Etijg¢f,iller i n custody, but that tlie
investigating judge insisted or it .

The P~SIDï;*]1_T : i'dav I ask you if you had a conversation
with the Zr_vestlFating judge durin, which lie said to you that
the detention could perhaps be terr.!inated ori . certain conditions?

'::'itne ss TLR :A : fIe did not use the word "coriditions", but
during the côntrorsation he kept repeati .n~4. : Let him confess and
then he can go home anyway .

The P IE' :'•SIDPs}dT : It was the investigating judge who said
this?

Witness TUIâA : Yes .

The PFd.,S IDPNT : . In the t2te-à-ttte conversation or was
the Public Pros(:cutor present ?

Witness TLmA : No, the Public Prosecutor was not present,
I always spoke vrith him separately . IIe, too, asked me to urge
St8gmüller to confess . Look - he emphasised a.~ain and again -
he was a,youn.- man at the time of these offences and I would take
that into account in appraising the scntence .

The Pli?'SIi~TiïT : The Public Prosecutor did not say to ,you
that he personally corisidered detention necessary and was in
favour of its continuation? Accordiiia. to what he said to you,
it was the investigating ju.dp,e who insisted on it?

Witnes s T:."dA : Yes . (1 )

60. After this interrogation by the :ub-Commis :ion, the Agent
of the P.espondciit Government put the folloti•:ing question to
Mrs .Tuma: "You mentioned that durin- your conversation with
the investi,,atini-: judge he said he would, without any doubt,
succeed in 'softening him up' as he had tireviously done with
others . You tlien said that you could no longer recall indivi-
dual names, but that he (the investigating, judge) kept
referring to a rafael-Huber- case . You recollected these
two names therefore . Can you perha^s remember whether he was
of the opinion that he had, by his alleged conduct, prevailed
upon one or other of them, that is to say l'.afael or Huber, to
make a confession?" The witness replied : "When asked whethe r

./ .

(1) Verbatim Record of the hearing on 1st October, 1965,
pages 18-20 .
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I recalled any names, I gave these two only because they were
subsequently mentioned again and again by the i.r,vesti-;ûtinq
judt;e, in narrating other cases . Dut I did not s,ay
that these were the names he mentioned vhen lte recoanted. from
his earlier professional activities how lie had, as he said,
'softened up' people ." (1) .

61 . 1"lith reference to the statement of i ;Irs . Truma that shc
had not made a crritten record of her conversation witli the
investigating judge, the President of the Sub-Corn.ission asked
Dr . Tuma why he had not considered it necessary to malce a
writtén report or even seelc redress bv ttie means at his disposal .
Dr. Tuma replied that he had not taken any such measures . The
:hearing continued as follows :

Mr . PA1L'CETT : I should like first of all to ask whether,
at the time the complaint vias wi .thdrawn in O~uly, 1962, the
investigating judge made any suggestions to you or sai-d to you
that StSgmilllér should confess .

Dr . TUEiA: The question of a confession was not exolicitly
mentioned at the time . What vias said was nierely that the whole
,matter must be settled as expeditiously and comnrehensivel,y as
possible . In that conversation the investigating judge said
.nothiiig explicitly about a confession .

?'.4r . i:'Al'lCET T : Did you at any time .repeat to r1r . StBgmüller
the repoi~t that your wife gave you of her conversations with the
investigating-jvdge regar.din; the confession ?

Dr . TUP:TA : Not until St3gmizller had been released, as far
as I can remeYnber ; it was just prior to the hearing before
the Commission of Human .3ights in (1964) .(2 )

62 . The investigatin,-. judge, Dr . Leonhard, stated with respect
to the evidence given by ivirs . 'uma>_-T'iïëvér in my life have I
used the words 'tough fellow' or 'soften up' . I may say
that ( :,:rs . iuma) visited me frequently on various catters
relating to Stdgmüller . . . (These) visits did not give me over-
much pleasure . Mrs . Tuma, who in herself is, beyond a doubt,
charminE and unobjectionable, had the disadvantage for me that,
firstly, she is not a lawyer and, secondly, she was somewhat
lengthy in her remarks . it was not (the Pnblic Prosecutor)
but myself who finally wished to rele . .̂:e (tlie Iipplicant) after
his long period in detention . If the Public Prosecutor had

. / .

(1) Ibidem pages 20-21 .
(2) Ibidem pages 24-25 .



1602/L2 - 42 -

wished to release him and I had opposed this at any time I
would not bave been entitled, under the Austrian Code of
Criminal -Procedure, to decide the matter . . Under the .,
Code . . . it must be drawn to the 3ttention of anyone charged
with a criminal offence that in the event of trial and con-
viction a confession constitutes an important extenuating
circumstance . There is no interdependence between
detention pending trial and confession . . . never in my life . : .
have I made extension or curtailment oi' detention dependent on
a confession . . . There is the exceptional case that I have
j.ust mentioned,danger of collusion . If a defendant denies
the offence and I have to summons the witnesses I must, in
order to avoid collusion, keep him in detention until I have
beard them, so that he cannot influence them . If in such a case . . .
he makes a confession, then the danger of collusiori fall s
away and I can release him . . . I must make it quite clear that
I did not say I had used detention in order to bring other suspects
to make any kind of confessions . Jn particular I sho :zld-like
to observe that the reference to Rafael and Huber cannot be
correct . For on the last day of' his detention Rafael said
exactly the same things as on the first day, and Huber utterly
refused to say anything before the investigating judge ." (1 )

0 . with regard to the allegation by the Applicant that the
investigating judge, Dr. Leohhard, had tried to make use of
thé Applicant :'s detention as .a means of inducing him to mak e
a confession, the Commission does not attach weight to the .above
testimony ( of the witness, Mrs : LYnilie Tuma, f'or the follow-
ing reasons :

(a) There is no statement in the testimony .that the invésti-
gating judge made any such proposal to the Applicant
himself ; and the alleged ^onversations between the
witness Tuma and the judge .were not repeated to the
Applicant until after his release .

(b) No action was taken by the Applicant's lawyer•, Dr . Tuma,
in respect of the alleged conversation by way of' challe2i~7e
of the investigating judge .

./ .

(1) Verbatim Record of the hearing on 20th July, 1966 ,
pages 9-12 and 19 .
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(c) No written record was made afterwards oi' the alleged state-
ments of Dr . Leonhard, which, according to witness Tuma,
were repeated serveral times . Such a record could reason-
ably be expected if the alleged statements were to b e
made the basis of a serious charge .

(d) The alleged statements were wholly denied by the investi-
gâting judge, who also refuted certain details in witness
Tuma's evidence .

Chapter ~' I I

The conduct of the judicial authorities concerne d

I . in dealin.- with apDlications for release pending trial '

II . in completin g the trial

64 . The applicât.ions and decisions concerning the question
of the Applicant's release pending trial are set out in
paragraphs .39 'and .40 above .

65 . The investigation against the Applicant began in 1957
and was concludéd in 1966, when the case-file was transmitted
to the Public :P'rosecutor . Under the Austrian Code of Criminal
Procedure, the following steps lie between this stage of the
proceedings and the rendering of â judgment by the competent
court of first instance :

(1) drawing up of the bill of indictment by the Piibli c
Prosecutor ( Article 112) ; . ~

(2) Committal qf the accused for trial (Articles 207-219) ;

(3) Arrangemen t .of the trial ( Articles 220-227) ; an d

( 4) Holding of' the trial ( Articles 228-279) .

./,



1602/62 - 4d -

PA-ZT I I

OPINIO~i OF THE COiOIP.Iâ3I0N

6E. The only issue before th^ Ccmmissic n i, the a11eged
violation of Article 5, naragra-ph ( 3), of the Convcntion (1) which
provides that anyone arrested or detained in accordance with para-

graph (1), subparagraph ( c), of this Article "shall be entitled to
trial within a reasonablc time or tc release peiiding trial" .

Article 5, paragraph (1), stat(~s as follovis :

"Everyone has the right toliberty and .-~c•curity of person .

No one shall be deprived of liis liberty save in the following
cases and in accordance with a urocedure prescribed by lavr ;

. . . . . .

(c) the lawful arrest or detention of a person effected fo r
the purpose of bringing him before the competent legal
authority qin reasona.ble suspicifin of having committed
an offence or wh ::n it is reasonably considered necessary
to prevent his committing an offence or fleeing after
having done so ;

. : . . . _

67 . With regard to the AppTicant's allegation that his detention
on remand violated Article. 5, paragraph (3), the ~ob~is3idn.ha~ .jP°
noted that he was eventually'released pending trial . The .•j
Commission is unanimously of the opinion that this fact does not
deprive it o.f its right tc; examine whether or not the p'eriad
alr4eady spent by the P_pplicc :-_t iri dotention b_'_ore his releas e
wa4 reasor.abj•,:- undor Article 5, par^r.r_uh

/ .

( 1) See paragraph 10 :-bove .

(2) The relevant submissions of the Parties are summarised in
paragraphs 13 and 14 above .
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68 ; According to the constant jurisprudence of the Commission „
the term "reasonable time" in Article 5, paragraph (3), must he
determined in the light of the concrete facts of each case . In
the opinion of the Commission, the _oll :~ :ving l m. t :3 , +rhich iti
^dopted in the cases of J ..mhoïf ~~ the i:ed_=.l o°
Germ=-ny (Application Aio . 2122/E4 ) :r .r?
Application No . 1936/63 ), are relevant to the evaluation of the ci :•-

cumstances in a particular case ~
(1) The actual length of detention .

(2) The length of detention'on remand in relation to the natura
of the offence, the penalty prescribed and to be expected
in the case of conviction and ariy legal provisions making
allowanoe for such period of detention in the execution of
the penalty which may be imposed . In regard to thi s
criterion, the following considerations enter into account :
As the length of detention is to be examined in the light
of the circumstances of each case, it follows necessariTy
that itsappreciation may differ according to the nature of
the offence concerned and the penalty prescribed an d
to be expected . However, in the determination of the
relation between the penalty and the length of detention oh
remand, it is necessary to take into account the presumption
of innocence as guaranteed by Article 6, paragraph (2), of
the Convention . If the`length of detention should approach
too much the length of the sentence to be expected in the case
of conviction, the principle of presumption of' innocence weald
not be fully observed .

(3) Material, moral or other .effects on the detained person .

(4) The conduct of the accused :

(a) Did he contribute to the delay or expudition of the
investigation or trial ?

(b) VJas the procedure delayed as a result of the introduction
of applications for release pending trial,appeals or
other remedies taken by him?

(c) Did he request release on bail or offer other guarantees
to .appear for trial?

./ .



1602/62 _ L r, _

(5) , Difficulties in the investigation of the case . (its complexit ;;
iri respect of.facts or number oï witnesses or co-accused,
need to obtain evidence abroad, etc .) .

(6) The manner in which the investigation vas conducted :

(a) thé system of investigâ.tion applicabl~; ;

(b) the conduct by the authorities of the investig4tion
(the diligence shown by them in dealing with the
case and .the-manner .in which they organised tne
investigation) .

(7) The conduct .ôf the judicial autYiorities conç.erned ;

(a) in dealing with applioatioris for release pending trial ;

(b) incompléting the trial .

After the above elements havé been established in a particular
case, the conclusion will depend upon an evaluation of these elements
in toto . Some of them may point to the conclusion that the length
ôf detention was within reasonable limits, whereas other elementa
may indicate the .contrary . The conclusion depends on their relative
importance . This doe3 not exclude the possibility that, in scme
cases, one single elément is of decisive importance, even though
other elements maÿ indicate a different conclusion .

S9 . Thc Commission has applied the .above criteria to the facts
of the present case . The opinion of the Convnission is set oUt ~
below as to the conblusi,on to which eacb element points .

(1) (As to the facts, see paragraphs 21-22 abovc )

In the opinioti of the . Commission, consideration of thu
actual length of the Applicant's detention - two years - ten.de
to the conclusion that it was unreasonable .

(2) (As to the'facts, see paragrapns 23-2 9 above .

' mhe Comm.tssion having regard to the possible penaltiea
and, in particular, to the minimum .sentence which, under
Austrian law, could be imposed on the Apolicant if convictc-d,
finds that consideration of this element also noints to the
conclusion that the length uf detention was unreasonable .

. / .
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(3) (As to the facts, see paragranhs 30-35 a-uove . )

The Commission cotisiders that, apart from deprivation
of freedom and its general repercussions, which are
inherent in the mere fact of imprisonment, the Applicant
has not presented evidence of any special effects of his
detention which would in themselves tend to make it
unreasonable .

(4) (As to the facts, see paragraphs 36-40 above . )

The Commissio;l has had particular regard to the Applicant's
challenge of all judges of the circuit of the Court of Appeal
of Vienna, which caused an interruption of the investigation
from 7th November, 1962, until 4th March, 19 6 3 . In the opinion
of the Commission, the Applicant, by introducing this
challenge, went beyond a fair exercise of his right of
petition and, consequently, this element points to the
conclusion that the prolongation of his detention, which
resulted from this challenge, was not unreasonable .

(5) (As to the facts, see paragraphs 41-44 above . )

The Commission finds that the investigation of the present
case was complex and that difficulties arose because it
required the hearing of numerous witnesses in different
parts of Austria . These circumstances, in the opinion of
the Commi3sio4, point to the conclusion that the length
of detention was reasonable .

(6) (As to the facts, see. paragraphs 45-63 above . )

The Commission considers that the system of investigation,
as applied in the present case, caused some. delay in the
investigation against the ?.pplicant 3s the investigating
judge had to deal simultaneously with more thar one very
difficult and complex investigation . The Commission has
noted the statement of the investigating judge, Dr . Leonhardf
that this delay had no effect on the length of detention
pending .trial, but it iii:da it difficult to accept this
statement . - This element ther~fore points to the con-
clusion that the length of detention was unreasonable .

/ .
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(7) (As to the facts, see paragraphs 64-E=5 above . )

The Commission has not established 3ny Fact3 .on the
basis of which it could conclude tha.t, through the fault
of the competent authorities, the proceedings concerning
the Applicarit!.s petitions for release pending trial were
unduly prolonged . G'onsidering that the Applicant has been
released on 26th Aug.zst, 19 63, and that so .far he has no+,
yet been formally charged, the conduct of the authorities
concerned in .c.ompleting his trial is not relevant under
Article 5, paragraph (3), of the Convention .

Conclusio n

70 . The Commission,, having evaluated the above elements in toto ,
finds that those elements which point to the conclusion that the
length of detention was unreasonable outweigh those which point
to a different conclusion and cdnsidersJ by eight votes against
three votes, that Article 5, paragraph l3), of the Convention
has been violated iri the present case .

71 . Concurring opinion of ~ `,r . Balt a

I agree witb the majority of the Commission that Article 5,
paragraph (3), of the Convention has been violated in the present
case. However, with regard to the grounds on which this con-
clusion is based, I differ from the majorit,y .'s opinion on the
following points :

(1) With regard to the Applicant's first detentiôn in 1958,
I agree with the view that a violation .o : the Convention is
excluded ratione temporis , but this only because that detention
ended by release and, consequently, constitutes a separate fact .

(2) With regard to the general criteria for assessing the
reasonableness of the length of detention on remand, as I have
already pointed out in the cases of vtemhoff against the Federal
Republic of Germany (Application No . 2122/64) .and Neumeister
against Austria (Application No . 193 (>/ (3), I'have to make the
following reservations :

./ .
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(a) As to the formulation of criterion No . 2 : Iri my view
the penalty prescribed and to be expected can only be
taken intoâccôunt for asseasing the gravity of the
offence in concreto . The presumption of innocence does
not allow t eFi éstaFlishment of any relationship between
the length of detention and the penalty prescribed and
to be expected .

(b) As to the formulation of criterion No . 4 (a) and (b) :
I cannot agree that the conduct of the accused can be
consid•ered as weighing~against him in assessing the
reasonableness of the length of detention because the
accused cannot be required and expected to contribute
to the expedition of the'proceedings . It is the task .
of the judicial authorities to take the necessary measures
to accelei-ate tbem .

(c) As to the formulation of criterion No . 4 (c) : According .
to the wording of Arti~le 5, paragraph (3) (last sentence),
it is for the judicial-authorities to make a prisoner's
release subject to an appropriate guarantee . Therefore
the failure on the part of the prisoner to offer a
guarantee cannot weigh ;against him .

(d) As to tbe formulation ôf the criteria Nos . 5, 6 and 7 :
The amount of difficulty involved in the investigation
cannot be areason for prolongiag the detention . It can
be taken into account only under Article 6 , paragraph (1),
of the Convention .

72 . Concurring opinion of Mr . Etzstathiades

Having compared the elements in this case that suggest
the general conclusion that there is no violation of Article 5,
paragrapb (3), of the Convention with those that indicate the
opposite, it seems to me difficult to arrive at an overall
evaluation that gives any certainty . It is also possible that
such an evaluation may sbow:that one single element is of such
outstanding impôr.tance as to override the rest (see paragraph 68
in fine of the present Report) . With regard to the actual length
oi-f detention, twb years, oné cannot deny that it makes it s

weight felt through.out the case . Still, the length of detention

./ .
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in itself cannot, in my,view - lookinFat the matter generally
and not just with reference to thia case - provide a sufficient
hasis for concluding that the period pending trial,has not been
"reasonable" within the.meaning of Article 5, paragraph (3) ;
however, it may well be possible to take it intô .consideration
for the purpose,in .conjunction with some other "criterion"
which would have to be applied with regard to the specific
circumstances of each case :(cf . my opinion in the Wemhoff case -
paragraph .73 of .the :Commission's Report - where the previous
jurisprudence of the Commission has heen taken into account) .
I do not think it appropriaté to take criterion No . 2 - I have
thought it rigbt to adopt the same position in other cases as
well , for the purpôse of deciding whether or not the period
pending trial has been "reasonable" within the meaning of
Article 5, paragraph (3), it being my view that "the penalty
prescribed or td be expected should not . . be taken into
account in judging the reasonableness of the length of detention
as the Convention gives the individual an independent guarantee
.in this regard which must not he judged in relation to an element
such as that referred to in criterion No . 2." (Extract from
my opinion in the Wemboff case, Report of the Commissi)n,
paragraph 73 .) . However, I cannot ignore the fact that the majority
of the Commission has, in a general manner, adopted this criterion
as relevrnt, and that it considered it in this case and took
the view that application of it suggested that, seen from this
angle ; the length of detention was not reasonable . On the other
hand, it cannot be!denied that application of critex•ion No . 5
(tbe complexity of the case and the difficulties in its investi-
gation) tends r'ath;er towards the conclusion that the length of
detention is reasonable in view of the large number of witnesses
to be heard in different parts of the country (see paragraph 69,
No . 5, of the Commission's opinion) . But the present case seems
to be less complex tha.n omé others (see the cases of Wemhoff -
Appl.ication No . 2122/64 - and!Neumeister - Application No .1936/63) ;
furthermore, the Commission .'s examination of criterion No . 6 .
led it to conclude that the :duration o.f detention was not .
reasonable . In view :of all these considerations I cannot without
very serious reservations associate myself with the Commis3ion's
gzneral conclusion that Article 5, paragraph (3), has beé n
violated in this case .

./ .
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73 . Dis3entin g opinion of Mr . de Gaay r`'ortmar.

I accept the criteria for the interpretation of the term
"reasonable time" in Article 5, paragraph (3), of the Convention,
which the Commission adopted in the cases of Wemhoff and Neumeister .
Application of these criteria in the present case leads me .
bowever .to a conclusion different from that of the Commission .

As the Commission states, the Applicant's challenge of all
judges of the circuit of .the Court of Appeal of Vienna, which
caused an interruption of the investigation from 7th November,
1962, until'4th March, 1963., went far beyond a fair exercise of

'his right of petitioin. I would even go further and style this
Gonduct of the Applicant as abuse of right (abus de droit) . This
wasted .përiod of_„four months should therefore be deducted from
ibe actual length of the detention . In my opinion the remaining
period of 20 .months cannot be considered as unreasonable, taking
into account the complexity of the case (vide paragraph 69, No . 5
of t~e Commissiôn's Report) .

74 . Dissenting ôpinion of Mr . Ermacora

According to the constant jurisprudence of the Commission,
the term "reasonable time" in Article 5, paragraph (3), of the
Convention must be interpreted in the light of the côncrete facts
of each case . In the. .cases of Wemhoff against the Federal Re.public
of Germany (Application No . 2122/64) and Neumeister against Austria
(Application No . 1936/63), the Commission adopted certain criteria
for the interpretation of the term "reasonable time" . I cônsider
these criteria as an apprcpr ;.ate measure . In applying them t o
the present case, howéver, I arrive at a conclusion which differs
from the Commission's conclusions in the cases of ~lemhoff and
Neumeister and in the present ca:se .

With resepct to the actual length of the detention of the
present Applicant (criterion No . 1), it is to be observed that
a prolongation of four months was caused by his challenge of all
judges of the circuit of the Court of Appeal of Vienna ; by
intrdducing this challenge, the Applicant abused his procedural
rights . Consequently, we should deduct this periôd: of four months

from the two years of .his detention when we examine whether or
not the lengch'of detention was reasonable . The period to be
examined, therefore, is only 20 rnonths . Still, consideration of
this actual length of detention tends to the conclusion that it
was unreasonable .

. / .
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A detention of 20 montbs, however, i ;; not oi .:t of pro-
portion to the nature of the ofi'euces allegedly committed
by the Applicant and .to the penalty pre :;cribed.and .to be
expected (criterion "Io . 2) . In this resnect the case differs
from the cases of Yiemhoff and Neuméiater :

A îürther difference can be noted in respect of
criterion No . 3 : The detention oî the prç : :;ent Applicant
hasnot had any special effect on his family life ôr his
professional and financial situaticn .

The conduct•of the Applicant (criterion No . 4) was
directedagainst the investigation . This is sho%'an, in
particular, bÿ his`letter of 5th February ; 1963, to his lawyer ,
Dr . Tuma, which was submitted by the Agent oi' the Respondent
Government and réad ôut at the héaring bofore the Sub-Commission
on 20th Julyt 1966 (Verbatim Record, pages 20-27 ; see also para .
€raphs 16 (c) and 38 o : the present Feport) The Applicant di d
not contribute to the expedition of the investigation but
caused a delay of four months by challenging .all judges of
the circuit of the OourQ of' Appea7. (a challenge can also ?+e
introduced at a later stage, namely, during the trial) . Finally ,
he failed to offer guaranties to appear for trial and to
request release on bail in due course .

Thus, there areseveral subjective elements in this case
which indicate that the length of the Applicarit's detentio n
was caused by his own behaviour and, further, that the detention
did not have any special effect on his personal situation . The
position of Stdgmi.iller is, in my view, quite different fro m
the position of Wemhoff and veumeister . In t1ne present case,
an evaluation of three of the above-mentioned four criteria
already points to the conçlusiôn that the l,ength of the Appli~
cant's detention was "reasonable" within the meaning of Article 5,
paragraph (3), of the Convention .

This conclusion is ïurther supportad hÿ the application of
criterion No . 5 :

With regard tô criterion No . (, , my opinion is the same as
in the Neumeister case : I consider that the Austrian system
concerning investigations was not fully applied so as to expedite
the present investigation and to reduce the length of the
Applicant's detention .

. / .
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In rc. .s ect of criteri,in No . 7, I agree with the majority
of the Commission .

-Having evaluated the above elements in toto , I find that
those elements which point to the conclusion that the length
of detention was reasonable outweigh those which point to a
different conclusion . I consider therefore, that Article'5,
paragraph (3), of the Convention has not heen violated in the
present .çase. .

75 . . . Dissentin g .opinion of Mr . Süsterhenn

As to criterion No .

As I explained fully in the Neumeister and Wemboff cases ;
the question whether a period of detenti.on .pénding trial is
reasoriable or unreasonable cannot properly be ciecided by
reference to criterion No . 1 - the actual-leisgth of such
detention . I should like-to illustrate th3s by-the following . .
example : If someone is kept in detention .for 5 2 weeks for 2n-
offei~ee for,whiphthe maximum sentence is .six we-ks' imprisor-
ment, the detention is short, viewed in isola~ion . But déspite
its objective brevity it is unreasonably long in such a case,
being almost equal to the :maximum penalty laid down l -y law .
I therefore maintain my opinion that the reasonableness or '-
otherwise of the period of detention can ônlÿ be decided in
relation to the specifiî circumstances of the case .

-These specific circumstances are indicated in criterie .

Nos . 2 - 7 . "Criterion" No . 1 is not a stzndard, but a factor
to be assessed in the light of the standards laid down in the
other criteria . I

The first appearance of "criterion" No . 1 in the Commission's
decisions was in its report of let April, 1 .566, on Application

No. 2122/64 by Wemboff against the Federal Republic of Germany .
On n-o previous occasion had the Commission even mentioned this
"criterion", let alone based a decision .on it . In support of
this._statement, I refer to the following decisions :

./ .
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Date of decision Application Length o f
detention

Substance of decisio n

22 . 3 . 58 -297/57 . 5 months manifestly ill-founded
X v . F .R .G .

8 . 1 . .59 222/56 8 months manifestly ill-fo,.inded
X :v : F .R .G .

2 . 9 . 59 347/57 2 years ratione tcmboris an d
Niélsen v, 5 months 6-months limit expiaod
Denmark

4 . 1 . 60 530/59 18 months manifestly ill-founde d
X v, F .R ;G ,

3 . 6 . 60 653/59 3 months manifestly ill-founded
X v, F,R+G .

13 . 4 . 61 .8~2/60 21 years manifestly ill-founde d
X v, F .R .G .

19 . 120 . 67, 920/6 n 19 months manifestly ill-founde d
Tv, F .R .G .

1. 2 0 3 a 62 ,11e3/61 . 3 weeks manifestly illwfounded
X •v Bé lgium .

4 . 10 . 62 1546/62' 17 months manifestly ill-founde d

2 . 3 . 64 1625/62 15 months manifestly ill-four:de d
X v . F .R .G .

7 . 3 . 64 1404/62 13 monthe manifestly ill-foun3a d

7 . 7 . 64 1729/62 18 months manifestly ill-foundec:
X v . F .R .G .

8 . 7 . 64 2077/63 1 year manifestly ill-founde d
X v, F .R .G .

31 . 5 . 65 2219/64 18 months manifestly ill-founde d
X . v, F .R .G .

30 . 3 . 66 2646/65 10 months manifestly ill-founde d
X v . F .R .G,

./ .
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In all these decisions tho Commission ha, rjimply applieu
criteria Nos . 2-7 . It should be noted that the last oï the
decisions listed above was given on 30th ivlarch, 19 6 6 . Only
two days later, on 1st April, 1966, criterion No . 1-"the
actual length of detention" - suddGnly appears f'or the f'irst
time, in contrast to this long-established practice, like a
"deus ex machina" in the Wemhoff report (Report on Application
vo, 2122/ 4b , page 67) . It is :?tated categorically in the Report,
not a word of justification :)eing givcn for it . In applyin g
it in that,specific case the Commission made the lapidary state-
ment ; "Consideration of the actual length of this detention -
three years - tends towards the conclusion that it was unreason--
able" (see page 68, paragraph 69 (1)) .

In its conclusion (page 69) the Commiasion declared that,
"having evaluated all these elements in toto in the circumstances
of the present case", it gave "particular weight to the sctual
length of detention", and on this ba.sis it affirmed a violation
of Article 5, paragraph (3), of' the Convention . For the sak e
of clarification I would remark again that the sudden discovery
of this new "criterion" was contrary to long-established practice
and was substantiated neither as a principle nor in its appli-
cation to the specific case - and to this completcly new
"criterion" the Commission attached "particular weight" .

This so-called "criterion" mado its second appearance in
the Commission's jurisprudence noarly tvro months later, in the
report dated 27th May, 1966, on the Neumeister case (Report
on Application No . 1936/63, page 68) - the Commission having
four days previously, on 23rd ;!iay, given a de :ision on Appli--
cation No . 2516/65 without regard uo wnis "crizerion", as shown
in the following table :

Date of decision Application Length o f
d etent i on

Substance of decisio n

1 .'4 . 66 2122/64 3 years violation foun d
Wemboff v .P .R .G .

23 .5 . 66 2516/65 19 mo<<ths manifestly ill-founde d
X v . F .R .G .

27 .5 : ' 66 1936/63 2 years violation found
Neumeister v . . 2 month s

Âuetri a

6 . 2 . 67 1873/63 20 nionths r..-~nifeatly iil-founde d
X v : F.R .G .

7 . 2 . 67 2375/64 8 months manifestly ill-founded
X v . F .R .G .

7 . . 2 . 67 2772/66 15 months manifestly ill-founded
X v . F .R .G .

7----
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In the Neumeister case,.like that nf'Wemhoif, no attempt
was made to juatify "criterion" No . 1 in principle . Similarly,
when applying it then it was stated, withoi~t any suhstantiation :
"The Commission finds that cor_sidc:ration of this factor tends
towards the conclusion that the ltngth of datention, 26 months
and 4 days, was unreasonablé ." (f;eport }aL:e 70, II/1) I t
is true that the conclusion or, the NeuLi--istc :r case (page 72),
unlike that on the Wemhoff case, did not stato specifically
that "particul%r weight" was given tc• "criterion" llo . 1 . aut
examination cf the manner in which criteri^ 2-7 were applied
shows that criterion No . 1 played a particular important par t
in the opinion of the majority of the Commission . The situation
in the Stbgmüller case now before us (see pages 44-48 of the
present Report) is the same as in the Neumeistar and wemhoff cases .
Heré too it will be remarked that no attompt whatever is mad e
to justify eithër "criterion" No . 1 as s!,ich or its application
to the specific ca'se . In essence we have only the categorical
statemente "Too much is too much" .

Since "criterion" No . 1 was first stated e.nd npplied i n
the Wemhoff case, in the report of lst April, 1966, the Commission
has taken a series of further deci-3ions .- apart Lrom the Neumeister
case, v+hicn vias handled in the sanie way a .; that of '•Vemhoff - on
applications alleging violation of' Ar•ticlo 5, p~--ragraph (3) .
These are shown in the foregoing table . In none of them is this
"criterion" even méntioned, let alone applicd to thc particular
case in question, although in some of them "the actual length
of detenticn" was in absolute term~ very long . Indeed, in those
cases, tl,c Commission reverted to its practice previous to the
Wemhoff report, that of treating the length of detention as a
factor to be examined, only the con,i3arntions .9tated in criteria
Nos . 2-7 being applied as yardsticks . This inconsistent attitude
on the Commission's part cannot be justified by saying that
"criterion" No . 1, which .was not nppliod in those cases, was in
fact taken into consideration "in the mind" . To attempt to
explain matters in this way would be incompatible with the duty
placed on the Commission, and always performed by it, tha t
when an application is declared inadmissible - that is to say
in those very cases in which the Commission takes the final
decision, thus creating a situation of res judic a ta - it should
take pains to prove to the applicant that all the factors set
forth by him have been conscientiously examined . .

./ .
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It does not exactly indicate consistcncy of practice if the
Commission in fifteen decisions considers "criterion" No . 1 as
non-existent, then, in the Niemhoff and Neumeister decisions,
attaches decisive importance to it, then again, in four rurther
decisions, treats it as not even worthy of mention and now ,
in the StBg.nüller case, once more finds "the actual length of
detention" to be of significance .

However, assuming it .to be parmissible,
with the rules of.logic, to judge the length
the detention cannot be thought unreasonably
before us, even '.,y this improper criterion .
associate myself with Nir . Ermacora's remarks
in his dissenting op .'nion . ,

As to criterion No . 2

and in accordanc e
of detention by itself,
long in the cas e
On this point I
on criterion No . 1

Under Article 184 of the Austrian Criminal Code the minimum
sentenCe.for the offences with which the Applicant is charged is
five yearE and the maximum ten years', s=vere imprisonmen t
(see paragraph 25 above) . It is true that Article 265a of the
Code of Criminal Procedure makes allowance for extenuating
circumstances in an offender's favour . In such a case the minimum
sentence may be reduced to s`is months . But I think it is totally
inappropriate .to take the figure of six months for the purpos e
of deciuing of whether or not the Applicant's detention was
unreasonably long in relation to the likely sentence . It is far
more to the point to remembér that the Applicant is charged with
many serious offences which are alleged to have caused considerable
demage to a large number of ;persons, many of them in desparate
straits . This damage is said to have been the consequence of a
mass of cunning operations spread over the whole of Austria and
revealing a high degree of criminal intent on the Applicant' s
part . It seems unlikely that in such a case there can be thought
to be extenuating circumstances in the Applic .: . .t's favour suc h
as would open the possibility .of a minimum sentence of aix months_
This may alsc be seen from the fact that even the Applicant's
lawyer has stated -chat his experic,nce suggests that a sentence of
two to three years can be expected in the event of convictio n
(see Verbatim Record of the oral he3ring before the Commission on
lst October, 1964, page 16) .

. / .
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Moreover, I think it is fundamentally open to doubt
whether the Commission, as an intern3tional body, is entitled
to give consideration to its own opinions or estimates of
the likely,pénalty rather than to the considerod views of
national courts . In previous decisiohs the Commission has
constantly taken the view that it is not within its competence
to consider applications relating to sentencas passed, since
to do so would be to assumé tho function oï a fourth instance .
In my'opinion, this consideration is also relevant if th,
Commission, in the course of considering the length of detention
pending trial ., is to deal with the que3tion of the sentence
likely to be .imposed on the Applicant . If, of its own volition
the Commissipn enters upon an examination of this question and
reaches a different forebast of the likely sentence from that
given by the national courts, which in rendering decisions on
the length of detention have to take Article 5, paragraph :(3),
of the Convention, that is to say the . question of what is a
reasonable period of detention, into consideration, then the
Commission cannot, if it amends the estimate of national courts,
merely refer in abstract terms to a theoretically possible
minimum sentence . If the Commission is to act -as a correcto r
of decisions by national courts it must take into account all
factual circumstances relating to the act and the doer, in
other words, all the subjective and objective facts of the
case in so far as they may be relevant to a decision on the
likely sentence .

If the Commission condemns a State and reproaches its
courts with a breach of the Convention the condemnation and
reproach must be thorougly substantiated .

I do not think it permissible for the Commission to axamin=
the sentence passed or likely to be passed unlrs .i; there is
obvious perversion of justice, e .g. if members of a racial,
national or religious minority are, oviously without foundation
or .for ridiculously trifling offonces, sentenced to long terms
of imprisonment, as happened, for instance, under the Third Reich .

Quite apàrt from these observations of principle concernira
the Commission's competence to substitute its own opinion on the
likely sentence for that .ofthe competent national courts, I
consider that in this particular casc: the length of detention
was not unreasonable in viéw of the sentence of five to ten
years laid down by law . .
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As to criterion No
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I agree with the Commission that detention has not h_d
any particiilar negative effects on the Applicant beyond what
is normal .

As to criterion No, 4

I agree witti the Commission that the Applicant, by challenging
all the judges of the Vienna circuit, himself contributed to the
prolongation of.his detention .

In this connection reference should n .lso be madie to the -
Applicant's letter to his Counsel, revealing that his tactics were
designed to neutralise the investigatin judge by obstruction
(see paragraph 38 of the present Report~ . I c3nnot agree that
the Commission should notiake this letter into consideration .
The Commission received the letter officially from the Austrian
Government ; the Applicant's lawyer agreed that it should be
read out and ackrriowledged it as genuine . In my view it is
inconsistent witb the proper standards of proceduro to consider
the letter as non-existent in such circumstances and to decline
to reproduce it in the establishment of the .facts or take it
into account in forming an opinion (cf . ibidem ) .

- As to criterion No . 5

I agree with the Commission that the investigation demanded
considerablo pains, in particular personal interrogation, by the
investigating judge himself, .of a large number of witnes3e s
throughout Austria .

As to criterion No . 6'

The fact that the investigating judge had to deal with
other complicated cases in addition to the case in question
cannot be held against the Austrian judicial authorities, and
thereby the ReFablic of Austria, in the sense that simultaneous
work on several i'nvolved cas'es caused culpable delay in dealing
with this case, thereby prolonging detention unreasonably .

Dr. Leonhard, the investigating judge, who has been heard
as a witness, has' himself denied this in so many words .

. / .
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Flzrthermore, the Austrian Government has explûin_~d th,-,t
the assignment of ^ criminal case to : particular investigatin~
judge is dotermined by general considerations prescribed by
law, so that no-one can, as a result of any manipulation, be
removed from the jurisdiction of his lawful judge . These formal
requirements, which ensüre that every person charged with an
offence is examined by his lawful jduge, are rit;id by their
very nature, and in the evcrit of coincidenco of unfortunate
circumstances may no doubt place a heavy burden on th,~ judge
or another . But this must be accepted for the sake of the
principle that everyone is entitlod to be heard by his lawful
judge . Thus thare can be no question of any breach of duty
by Austria in its judicisl administration .

As to criterion No . 7

I agree with the Commission that no reproach can be made
against the responsible authorities in respect of their handling
of the complaints against detention .

Conclusion :

If one leaves out of account cri
inadmissible under the rules of' logic
practice established in the course of
subsequently resumed, criteria Nos . 2
that there is no violatj.on of Article
the Convention .

Sccratary to t-he Daropean
Commission of Human Right s

(A . B . McNULTY)

terion No . 1, which is
and conflicts with the
many years previously and
to 7 indicate clearl y
5, paragraph (3), o f

Vice-Presidcrit ôf the Eizropaan
Commission of Human Rights

(C . Th . LUSTATHIADES)
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of Procedure )

Examination by Commission

Receipt of Government's obser-
vations on :admissibilit y

Rèceipt,of Applicant's obser-
vations on admissibility

24th May, 196 3

20th June, 196 3

28th August, 1963

MM. S$rensen,
Ermacora and
Fawcet t

MPP, . Petrér.,
hlzstathiades,
Beaufort,
Süsterhenn,
Mme .Janssen-
Pevtschin,
:Wi . Sirens én,
Ermacora,
Caatberg,
Fawcett,17aFuire,
Triantafyllide .,
Welter and Baita .

17th September, 1963

Receipt of further observation s
from Government 10th December, 1963

./ .
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Item Date Idote

Commission's deliberations 2nd i'larch, 196 4

R2ceipt of further obser-
v^tions from Government 6th June, 1964

. . . . . . . . .
Partial decision on admissi-
bility ,7,th July, 19C 4

:`e-ring of' the Parties
( :)).le 46 of Rules of
Procedure) and final decision
on adms3sibility •

Ascertaining of facts
(Sub-Commission )

S3tsblishment of
after appointment
ec.cr ?2rty

Sub-Commission
of member by

lst Octobér, ll~ti4

As to membcrs
present,see
Appendix .II
(pa l- e 70 )

A .; to members
present, see
Appendi-, II ;
Partie :~ repre~~ :ter. :
Applicant b ;.•-
Lr. 0. ^u:na,
Govcrnment b~
Dr . Pahr a :d
Dr . D . -)chmid t

;:ember: •

;aPpoir.ted b;:1
éi^UllCant ) ,

_rmacora app, .i _ t . :d.
by ~over°~ment)
accett,'r!: :_ .

-'alta,i,tae .Jans ~ : _
Fevt ;chin ar, d
i :_r . PriaF uire .

16th December,196 4

~ ; :^stitate mersbers :
7av1 . Llzs tathia de .-s
Castberg ,'N =1t r .
Siisterhenn,
Sperdati,3eauïnr.•t,
3riantafylli3a . :
Petrén .

. / .
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Item Date -Not e

Receipt of Applicant's
pleading on merits (Rules 47,
48.of Rules of Procedure )

:4eceipt of Government's
pleading on merits

Sub-Commissiôn's deliberation s

Réceipt of fizrther observations
from Government

16th November, 196 4

3rd March, 196 5

27th April, 196 5

14th June, 196 5

Sub-Commission's deliberations ;

Receipt of Government's
schedul e

Sub-Commission's deliberations-

8th July, 196 5

6th September,196 5

29th and 30th Sep-
tember an d
lst October, 1965

IVIme . Jan~3en-
Pevtschi :i,
Mlvt. E;rmacora,
Sirensen,
i'awcett-,
IvIaguire,Balta
and Castberes

MbI . Sirenser_,
Ermacora,
Fawcett,
Balta,Castberg,
Triantafyllide :;
and Welter

See Appendix II I

Mme .Janssen-
Pevtschin,
IIID; .Sigurjon 3 aon,
Ermacora,
Si rensezi .
Fawcett,Balta
and l.lzsta-
thiades ,
members ;
NIM . Castb2rr~
and 'Welter,
supplementary
members .
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Item Date ^rote

.7iearirig of Parties and 30th September and As to members
witness (Rules 53 et sqq . of lst October, 1965 present, sec- abc : := ;
Rules of Procedurej Parties repre~ .` .'c'. :

Applicant by
Dr . 0 . .iuma,
Government by
Dr . E . ''+ettel,
îr . Vl' . Pahr, and
tr . 'B . tichmidt .

Suo-Commieeion's deliberaT
tions

t :b-Ccmmission's delibem-
tionÛ

c-ommission's
Applicant's
lep-alaid

decision on
request îor fre e

Sub-Commission's delibera-
tions

15th Deceçiber, 196 5

12t2i 'Ilebruary, 196 6

12th February, 196 6

26th Pliay, 1966

P.lme . Janssen-
Pevtschir ,
;~V T . Ermacora,
5irer.sen, Fawcett,
Balta, CastberC a:ici
'ilelter .

f .;me . Jansser.-
Pevt0 chin ,
!,~+i . Lrma~ora,
S~renser_, Fav~, et t,
~3alta, Castber;g nnd
~'elter .

Iiime . Janssen-
Pevtschin,

Ca ; tberé, '.')perdu fi
Fasvicett, '•`elter,
Balta ard 0'Donor,ru- ..

Mima . Janssen-
I'evtschin,
NM ErIIiac 0 ra , .i kïi; ;

Fawcett, P.1âg .zirr: .
Bal -oa and stistatniadc . .
member î ;
P4r . `;~elte?•, ::upplo-
iRentary memher .
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Item Date iotc

Sub-Commission's delibera- 15th July, 1966 MN . Fawcett,
tions Ermacora, }3alta ,

Maguir ;:, Caatber_,
Sizsterhenn and
Sperduti .

Commission's decision on 15th July, 1966 NIPIf. Petrén ,
Applicant's second request Süsterhenn,Ermacora ,
for free legal aid Castbcrg,Sperduti ,

Fawcett,Trianta-
fyllides, Balta ,
de Gaay Fortman
and Delahaye .

Sub-Cômmission's delibera- 20th July, 1 0 66 Mme . Janssen-
tions and hearing of Pevtschin ,
Parties .and witness PIÜV: . Sigurjonsson ,

Ermacora,SirensE~n ,
Fawcett, Balta an d
ESzstathiades ,
members ;
PIIlVI . Castberg,'r,elter ,
Süsterhenri,Sperduti ,
Petrén and de Gaay
Fortman, supplc• -
mentary members ;
MM . 0'Donôghue and
Delahaye,observers .

Sub-Commission's delibera- 26th and 27th Sep- Mme .Janssen-
tions tember, 1966 Pevtschin, MM .Sigur-

jonsson, Ermacora,
Fawcett, Balta,
Maguire and
âiisterhenn .

Adoption of Sub- 27th September,1966 As to memberÜ
Commission's Report present, see above .
(except part concernin g
friendly settl iement) .
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Item Date Ncte

Discussion on friendly
settlement

18th November,
19r':C

Mr . Fvstathiades ;
Government reprc?-
sentad by Kr . Fahr ,

Receipt of communi-
cation from Applicant

Sub-Commission's
deliberation e

Disctission on friendly
settlement

5th December,
1966 .

12th December,
196 6

13th December,
196 E

Adoption of Part III of 13th December,
Sub-Commission's Report 19 6C
(friendly settlement)

Nime . Jai;ssen-rcvts :,hin,
M1Y:, lsrmacora,
Sir ;-nsen, r'avoett, •
Balta, TSzstathiadE~3
and U'astberg, membcrsÿ
ICJf . ;'ielter and
Szst~rhenn, supple-
mentary members ;
MM. O'Donoghue anû
Delahaye, observer := .

Mme . Janssen-Pevtsuhic,
Government repre-
sented by NUV:, Nettel
and Pahr .

Mme . Janssen-Pevtscài^,
MM. P,rmacora,
S irensen, Fawcatt,
Balta, wstathiades
and Casttierg, memberq
MM . 'h'elter and
Süsterhenn, supple-
mentary members ;
IVgi . O'Donoghue and
Delahaye, observerg .

,/ .
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Item Date Note

Further examination of
Application (Commission )

Commission's delibera- 14th December, INIIvI. Eastathiades,
tions 19~1E Siisterhenn, Nlme .

Janssen-Pevtschin,
MM. Sirensen,
Ermacora, Castberg,
Fawcett, Welter,
Balta and 0'Donoghue,
membera ;
Mr . Delahaye, ob-
server .

Commission's delibera- 8th and 9th MItiR . Eustathiades,
tions February, 1967 Süsterhenn, Mma .

Janssen-Pevtschin,
iYM . S irensen,
Ermacora, Sperduti-
Fawcett, nlaguire,
tiVelter, Balta and
de Gaay Fortman,
members ;
Mr . 0'Donoghue, ob-
server .

Adoption of 9th February, A3 to members
Commission's Report 1967 present, see above .
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