
L'intéressé jouit par co n séq uen t d e t ous l es d roits reco nn us a ux parties et béné-
ficie notamme nt d'un d roit à une décis i o n fo r melle . En effet, la dé n o n cietion donne
lieu à des vér i fications au pr ès du pr és ident de la c h am b re d'acwsa ti on du Tribunal
fcdér a l e t , sur la ba se des i nfo rm ation s o bt e n ues . le Département fédéral de justice
et police p rocède à u ne a pp réci ation de la j u sti fication de la mesure d'écoute et de
celle d e l 'éve ntuelle renonc i ati on à une notification a p os t eriori à]' intéressé . En
ou tre, ce tt e au torité prend une décis io n form e lle contre laq ue ll e il est possible
d'introdui re un recours au Conseil téd éra l , dernière i n sta nce n atio n ale .

La Co mm i ssion relève que da ns le cas d 'esp èce la p rocédu re décr ite c i -dessu s
a trouvé a ppl ica tion, d ans l a mes u re où le requ érant a (ait u sage des voies de droit
qui étaien t à sa di s pos iti o n à l'exception toutefois d u r eco ur s au Conseil féd éral . D ès
l o rs, la Co mmiss i o n est i me q ue l 'ensemb le des recou rs prév u s p ar le d roit s ui sse
répo nd , compte te nu du domaine pan i cul ier d e la su rvei ll ance pa r écoute télépho-
nique et des c ircon stan ces spécifiques de l'affaire, aux ez ige nces de l'a rti c le 1 3 de
la Con ve ntion .

Il s'e n s uit qu e cette part ie de la r equête est aussi ma n ifes tement ma l fondée e t
doit être rejetée, en a pplica t ion de l'article 27 par . 2 de la Con ve ntion .

5 . Enfi n , pour autant q ue le re qué rant fa it va l oir qu e la mes u re p r éte ndu me nt
ordonnée à son encon tre porterait fondamentalement atte i n t e à son droit a u respect
de l a v i e pri vée et dépasserait ai n si les limites imposées pa r l ' a rt icle 17 de l a Co nven-
t io n , l a Commi ss ion es time qu e la prise en con sidératio n d e cette disposition d e la
Conven tio n n'entre manifestement pas e n lig ne de cump t e e u égard aux conclus ion s
au x que lles e lle es t parvenue par ail leu rs qu ant aux différe nt s points sou levés datis
la req uzte .

Par ces motifs . la Commission

DÉCLARE LA REQUÊTEIRRECEVABLE .

(TRANSLATION)

THE FACTS

Th e ap plican t , a Swi ss nati ona l , b or n in 1953, is resi dent i n Basle. He is a
printer .

In th e proceed ings befo re the Commi ssion, h e i s represented by Mr . M arti n
N eidhart, a lawyer at Liestal ( Switzerl and) .
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The applicant is the spo kes m an for th e reg io nal sect io n of a n anti-nuclear
m ove m e nt a t Ka ise rau gs t , ne ar Basl e . On 3 Febr ua ry 198 3 a d e monst rati on di rect e d
a nd organised b y th e a pplicant t ook place a t Bas l e .

At th e ti m e of t h ese events, a h igh t en sio n pylon was c rimi n a ll y blown up at
Prattein, a tow n n o[ far from Basle . Accord i ng to the a ppli ca nt , this act gave the
Swiss autho riti es a n exc u se for tap pi ng h is p ri v a te tele ph o n e .

In the first wee k of February th e ap plican t h ad a lready noticed that he was
bei ng t ai l e d by th e p ol i ce . On 2 2 Au g u st 1 983, he was in fo rmed un offic ialiy t hat hi s
telephone h ad bee n tapp ed for one wee k i n February .

O n 12 Sep te mbe r 19 83, the app li cant lodged a pub l i c l aw co mpl ai nt w it h t he

Federal Court, challenging the t elepho ne s ur vei llance wh ic h he su spected .

By d ecisio n of 19 March 1 984 , th e Fed e ral Cou rt dismissed the complain t,
considering that su c h a compl a in i w as not a dm issib l e un less di rec t e d ag a i ns t cantonal
me asu res . Th a t was no t the c a se .

I n a l e tte r o f 1 2 April 1984 , th e applicant th e n applied to the Attorney General
o f t h e Confeder a tion to en qui re wheth e r h e had o rdered the te l e ph one s u rve illan ce .
Th e A ttorney General's Offi ce i nfo rm ed the applica nt i n a letter o f 1 6 M ay 1984 that
it was unable to g i ve an an s wer on th a t po int .

On 28 May, the applicant rep eated his request, making a point of referring to
Articles 6, 8 a nd 1 3 of the Con ve ntion . In a letter o f 4 Jun e 1 984, th e Office of the
A ttor ney Generai of the Confederation c it e d several reasons wh ich niight have

res u l ted in the applicant n ot being n otified : eith er no t elz pho ne tapp i ng h a d bee n

orde r ed , or the measure w as st il l in force, o r it was no lo nger in force b u t h ad to
remai n secret so as not to i nte rfere with the cou rse of th e i n ves tigatio n . In a ny case,
it w as c l ai med, the meas ur e was i n co nform ity with Section 66 of the Federal Law
o n Criminal Procedure (PPF ) as w e ll as w ith Article 8 p a ra . 2 of the Convention .

On 25 June 1984, the applicant lodged w ith the Federa l Dep artm e nt o f Justice
and P ol ice a formal complaint un der a"com pla ints t o th e supervising authority"
proced ure (Au fsicht sbeschwe rde) again st th e refu sal of the Attorney General's
Office io g ive in formation about t he rea so ns fo r and manner an d duration of t h e
telephone surveillance .

I n a le tt er of 21 Decemb e r 1984 , the Federal D e pa rtme nt of Justice and P olice
info rmed him tha i i t treated a ny comp laint found ed on Section 71 o f th e Fed eral Law
o n Administrative Procedu re as a fo rmal com pl aint w ith in the mean i ng of Sec-

t io n s 44 et seq. of that Law . Consequently, the applicant enj oyed all the recog ni sed
r i g ht s of p art i es a nd was entitled to an officiai decis ion by the Feder a l Depart me nt

o f Ju stice and Pol i ce . I t foll ows th at th e con dit io ns of Article 1 3 w ere respected .
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In a letter o f 1 1 ) a nuary 198 5 , the a pp licant as k ed fo r r i ght ut access to the file
o n th e procedure conceming th e tel eph on e s ur veil lance . He was met by a refu sa l on
th e part of th e F e d era l D e pa r tment of Justice and Police in a le tter o f 30 January
1 985 .

In its final decis i on of 23 A pr il 1985 , the sa i d Dep a nment d is m issed the
cumpl a in t .

H av ing p oi nted out th a t it was trea ting the a pplica n t's compl aint as a form xl
com pl ain t un der S ec ti o n 44 o f Ih e Fede ral Law o n Administrative Procedure a nd
havi ng o n ce mor e refused the req u es t for access to the f i le, the D e partment stated,
in the fi rst pl a ce, th a t the legal b as i s fo r a te l eph o n z su rvei ll ance was l a id down i n
Sec tions 66, 66 quater an d 72 PPF . A i the same time it ex pl a ine d t hat the cond it ion s
l ai d dow n i n th ese prov i sions were legitimate inas muc h as the p urpose of th e c rim i nal
i n vest iga ti o n depa rtment was to prosecute o ffences aga ins t t he internai and ex t e r nal
sec urit y of the Confederation committe d , as w as the case i n po int , by gro up s
belong in g to the Kaiserau gst a nt i- nu clear moveme nt , wh ose spok esman the a p plica nt
was . T he fact of keepi n g any telephone tapping secret had to be cons idered separ-
a tely i n eac h case . In any eve nt , there cou ld be n o breac h of Art icle 8 of the Co n -
vention, s i nce Ih e prac l ice adoPted was in confor mity w ith the case-law of the
Eu ro pean Co u rt (cf . Eur . Co u rt H . R ., Klass an d oth ers j udgme nt of 6 Sep temb er
1978, Series A no . 28, p . 30) .

Lastly, t he Department co n s i der e d that pending an offic i al rev i sion o f the
provisions of the F e d era l Law on Cr iminal Procedure, the complaints procedure
(Aufsichtsbeschwerde) constituted an effective remed y w ithi n the meaning of Art-
i c le 13 a f the Co nve nt ion .

In deed , the regul a ti o ns provi d e that at t he advance notification stage of th e
enqu iry into t he compl a int it is ascertai n ed from the Pr es iden t o f the I nd ictme nts
C hamber of th e S wiss Fede ral Cou rt wheth er an d for w h at reasons telep ho ne t a ppin g
has take n pl ace a n d for what reason s i nfo rma iion w as subsequently withh eld . T h a nk s
to thi s p roced u re th e Federa l D epanme nt of Justice and Police has fu ll k nowledge,
when it ta kes a dec i sio n on the com pl a in t, of th e d ec i sio n ta ken in t hi s co ntex t b y
the President of the Ind i ctmen ts C hamber of the Federal Co u rt . It i s thu s i n a position

t o evalu ate the justification for t he telephone tap p i ng a n d fo r Ih e refusal of sub-
sequent in fo rm at i on t o the person s u bjecte d to thi s meas u re .

No tw iths t an d ing . the u pp lica nt appl ied, o n 8 M ay 1 985, for an int erpre tatio n
of the decision of the Feder al Dep artmen t of Ju stice and Po l ice of 23 Apr i l 1985,
under Sect ion 69 o f the Fe deral La w on Admin ibtra[i ve P rocedure . H owever, by
decisi on o f 23 May 1 985, th is latter o utho ri ty in formed the a p plicant that it was n o t
taki ng u p the matter of the i n terp retation req u est .
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Th e applicant's comploirus may be s umm ed up a s follows :

T h e app l i cant alieges, in th e first p lace, a breac h o f A rtic l e 8 of th e C on ven ti on ,
then of Artic les 6 and 13 of the Convention a nd lastly of A rtic le 17 of the Con -
vent i o n .

W ith regard to Article 8 of the Co nve ntion :

The appl icant , who claims to have had h is telephone tapped, stat es th at th is
interference with hi s rig ht to r espect for his pri v a te l ife w as no t in acco rdan ce w ith

a ny l egal prov i s i on . He p o ints out i n th i s connectio n that th e r el evant provisions of
S wiss law, u n l ike th e provision s o f th e Germ a n Code of Crimin al Procedu re, mak e
onl y vag u e and impreci se refere n ce t o the co nditio n s in whi ch surve i llance measures
in t h e for m of t e l epho n e t a ppi n g may be o rde re d .

Furt h ermore, Swiss l eg is l ation a utho rises all tec h n i cal mea ns of implementing
s uch measu res . Las tly, he daim s th at th e j ud icia l control is per fun ctory an d th at the
leg islation contains no th ing concerni ng n oti ficati o n to the person co ncerned, e ither
i f that person's telepho ne i s sti ll be ing tapped or subseq ue n t l y .

2 . W ith rega rd to An ic les 6 and 13 of the Convention :

The appli ca nt con siders that th e comp la ints proce du re ( A ufsich t sb eschwerd e)

before the Fede ral Depariment of Ju sti ce and Pol ice does not meet th e r e qu ireme nt s
of Articles 6 a nd 13 of the Convention . He mai nt ai ns that the authority in q uestion
here i s not a n "i ndepe nd ent " auth orit y, s uch as a"V ib un aP' .

Fu rt h ermo r e, the fai lure to no ti fy th e pecsun concern ed deprives h im of any
possibility o f see king and sec ur i ng reparation fo r a ny alleged inj u ry .

With regard to Anicle 1 7 of the Comem ion :

Th e app l icant considers that the measure al leged ly ordered in respect of h im
no t only con st imt es a breach o ( th e abuve-memion e d p rovisi on s of th e Convention,
b u t seriously infri n ges h is ri ght to respect for h i s p r i vate l ife and i n t hat way exceeds
th e l imi[s imp ose d by Article 17 of th e Convention .

THE LA W

I . The appl icant alleges a violation o f A rticle 8 of the Convention becau se, he
ciaims, his tele ph one was tap ped . In bis v i ew, th is constitutes a n interference w it h

h is ri ght to res pect fo r his pr i vate life .

I n add itio n , the applican t c l aims tha t hi s rights g uar a nt eed in Articles 6 a nd 1 3
of th e Con venti on have infrin ged, con sider ing that t he com p la in ts pr oeedure (Au f-
sicht sbesch werde) b efo re the Federai Department o f Justice a nd Pol ice does n ot meet
t he r equ ir e ments of either of these p rovision s of th e Co nventio n because, on t he one

h a nd, (hat a uth o rit y ca nn ot be described as un " i ndependent trib u na l " w ithin t h e
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meaning of Article 6 and, on th e other h and , the procedu re does not const im te an
effective r emedy within t he meani n g o f A rticle 13 to the s ituation co m plained of .

Lastly, the appli ca nt co n siders t h at th e meas ure alleged [o have bee n orde r ed
in respect of him fundame ntally in[[ in ges hi s rig ht t o respect for his private li fe an d
so exceeds the limit s im posed by A rtic l e 17 oC the Co n vention .

Froni the out se t , th e responde n t Governm ent leave open the questi on whether
su rve il la nce by t e l epho n e t a pping was i n fac t orde red . Th is raises the qu est io n
wh ether in Ihe presen t case th e appl icant can c l aim Io be a victim with in the mean i ng
of Artic l e 25 of the Com e n[io n , th e fir st pa ragra ph o f whic h reads :

" I . The Co m missio n m ay receive petitions addressed te th e Secretary Gene r al
of the Co unci l of Eu rope from a n y pe rso n , no n-governmzntal organ isation or
gro up of ind ivi du als cla i m i ng to be th e victim of a viol a ti on by o ne of th e H ig h
Con tractin g P a n ies of the righis sel fonh i n this Co nve nti on . . . "

The Gove rnme nt refer o n this point to t he fol l owing reaso ning, adva n ced by
th e Commiss i o n in its decis i o n on the admissibility of application No . 10628/83
( Dec 1 4 . 1 0 .85, D . R . 44 pp . 1 75, 191) :

"Reft rri ng ro the E u ropean Coun o l Hu man Rights judgment i n i hz Klass case
(Eu r . Court H . R ., K lass a n d others jud gmen t of 6 Sep[ember 1 978, Se r ies A
no . 28, pa r a . 34), t h e Commissi on recalls thai t he Couh accepted that an
i ndivid u al m ay . under certain wndi[ ion s, claim to be the victim o f a violat io n

occasioned by t he mere ex i stence of secret meusures or of legi slation perni i t ti ng

secret measures, with out havi ng to al l ege that s u ch measu res were in fact
a pplie d to h im . In t hi s respect the Cou rt stated t h at the relevant conditions are

[o be dete r mined in each casz accordi n g to the Convention ri g ht or rig ht s

alleged to h ave been i nfr inged, the secret ch aracter of th e measu res objected

t o and t h e co n nec tion bet ween the applicant and those mensu res .

I n thi s con tex t the Commissio n notes th at Sw i ss le gisla t io n has es tablished a
syst em of s urve il lance u nder w hich a nyone's t e l ep hone commu n ications m ay
be controlled when the co nd it io ns presc r ibed by law are sat isfied without the
perso n s ubjecte d ro this s u rveilla n ce being informed of the fac t . I n th ese
ci rcum st ances ( he Commiss i on considers that the app licants ar e antitled Io
clai m to b e v i c ti ms of a violation of the Conve n tion a l though th ey are u nable
to br in g ev id ence in support of thei r application to p rove ( h at th ey we r e s u bject
to s u ch a measure of s urvei lla n ce . "

Th e r esp on den t Gover nment als-o argue that, as regards the question of supe r -
v i s ing telep hone t app i ng, the a ppl ica n t sh o uld h ave re que st ed the competent national
a u[horities and in part icular th e Fed e ra l Council to give a decis ion on the sit uat io n
compl ai ned o f, in part ic ul ar by us in g th e compl ai nt s proce dure (Au fsichtsbe-
schwe rd e), whic h involves an a pos terio ri co ntro l o f the exped ie n cy o f a telephone
s urv e i llance or der and , mo re generally, co nvol of th e pro per appl ication of the
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relevant lega l p rovision s . In the Government's v i e w , the ran ge o f procedural g uara n -
t ees avail a bl e to the app l i ca nt in thi s case g uaranteed him an effective rem edy wit hin
th e mean i ng of Article 26 of th e Co nve ntio n .

T h e appl i can t co ntest s t hi s point of v i ew . In pa rti c ular, he con s i ders that the
complaints p rocedure befo re th e Federal Counci l advoca ted by the resp onden t
Governmem is n ot an e ffecti v e re m e dy w i t h i n the mea ni ng of Articl e 26 of the Co n-
ve ntion and, more ge nerally, Ihat there a r e no remed ies available in Sw i ss law
capa ble of provi din g a solution fo r a s ituat io n s u ch as that co mp lain ed of. I t could
n ot, the r efore, val i dly b e m ai ntai ned th at th e appl icatio n i s in admi ssi bl e for fai lu re
to exhau st t he do mestic remedies w i th in th e m ea ning of A rt i cl e 26 o f the Convention .

The Commissi on fi nds the qu estio n of th e exhau s tio n of domest i c remedies a
difficu l t one w hi c h i n t he p resen t case rai ses some u ncenain ty . I t is stro ngly d isp ut ed
between the parties . Neverthel ess, the Com miss ion does no t co ns ider it necessary

to e x am in e thi s qu estio n further, si n ce the application is in an y eve nt in ad mi ss ib le
for other r easo n s .

2 . Th e Commiss ion w i ll exami ne in th e first pla ce wh et he r th e alleged measures
of su rvei ll ance and co ntrol b y tele ph o n e tapping complai ned of by t he appli cant
amoum to a n interference with h is r ig hts guaranteed by A rtic le 8 of th e Convention

and , if so, wh e th e r su c h int er fe ren ce may be jus tifi e d und e r par agraph 2 of tha t
p rov i sion .

This art i cle reads as follows :

I . Everyone has th e right t o res pect fo r his private and family l ife, h is h om e
and h is co rres po nd ence .

2 . Th ere s h all be no inte r feren ce by a pu bl ic authority with th e exerc i se o f t h i s
righ t excep t s u ch as is i n accordance with the law and is necessary i n a
democratic society i n t he interests o f national secu r ity, p u b l ic safe ty o r th e
economic w el l-b e ing of t he country, fo r the preve ntion of d isorder or crime,
for t h e p ro t ec ti o n of heat th or m o rals, or (o r th e protection of the r i gh t s a n d
freedoms of othe r s . °

The Commission co n sid ers that th ese measures, assu mi n g th a t Ihey were
appl i ed to the applica nt's te l eph o n e communications, constituted an interferen ce w ith
the e xerc i se o f h is rig ht s unde r pa r agr a ph 1 o f Article 8 . A s the Co u rt s tated i n its
judgmen t in the Klass case (foc. cit ., par a . 41) :

"Clearly, any of t h e permitted sur ve ill a nce m eas u res, once applied ro a g i ven

i ndivid ual, wou l d resul t in an interfe rence by a pub lic authority w ith th e

e xerc i se o f Ihat indiv idual 's rig ht s to r es pect for hi s priva te a nd fami l y l ife a n d
his corres po n de n ce . Furthe r mor e, in the mere existence o f the legis l ation itself
there is imolved, for all th ose to whom th e l egis l atio n co u ld be ap pl ied , a
menace of survei lla nce ; this men ace necessari l y strikes a t freedom of eom-

municatio n bet w een u se rs of th e post a l a nd te l ecommu ni catio n services a nd
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there fore constitutes a n ' in te rferen ce by a publ ic au th or ity' with che exerc i se
of the appli ca nt s' right to res pect fo r pri vate and family life a nd for co rr espon -
de nce . "

However , paragra ph 2 of Art icle 8 a utho rises certain restrictions on the
exercise of t hese rights and the qu es tion ar ises whethe r the in te rfe rences provided
for by S wiss legisl ation fall w ithin the a mb it of thi s para g rap h .

As th e Commissio n poinied o ut in its decision on Application No . 1 0628/83
refer red to above, i n order no t to cause a breach of A rt i cle 8 of the C o n vent ion, the
interference mu s t i n the first pl a ce h ave been "in accorda nce with th e law" . Th is
requirement is ful fi lled in th e p rese nt ca se b eca u se t he measures of surveilla nce a nd
con trol by telephone tappin g are p rov ided for by Section s 72 and 66 to 66 quater
of the Fede r al L aw o n Crim i nal Pr ocedure (PPF ) .

Finally, the interference m u st be "necessary" in a democrat i e soc i e ty, in
particular for "national security, p ublic safety . . . o r for t h e p reven t io n of d i so rde r
o r cr ime" . The ge neral responsibility for "investigations and i nte ll igen ce for ihe
pu rp ose of protecti n g the internal and ex ternal security of th e coun try" (Section 58
o f the Pede [ al Law on ih e Admin istratio n of 1 9 September 1 978) lies wi th the
Attorney Gene r al of the Con federation .

Furthermo re, it is clearly specified in the word ing of Sections 7 2 and 66 to
66 quuier PPF t h at surve il lance and control o f the v a r ious for ms of co mmun ica ti on
m ay o n ly be o rd e red i f vario u s cond iti ons are satisfie d . In particular, th ere Rmst b e
ev i dence provi d i ng a g r ou nd for sus p icio n th at someo ne i s planni ng, commilling or
has comm itted a n offence, t he serio u s ness or partic ula r nature of w hi ch j u stifies th is
kind oi int erventi on . Furthermore, a person su bjected to surveill a nce must be
s u spected of having committed or taken part i n co m mitti ng such a n offence ; in
a ddi tion , the o rdi nary measures of i nvestigati on mu st h ave prove d inadequate owing
m[he nature of the facts a nd the circumstances o f the case .

Under Section 72 PPF an y measure co nn ec ted w ith t he prosecution of offences
aga insi th e internul or exte m a l secu rity of th e Confede rution must be ordered by the
Attorney Ge nera l of the Confederation himself, acti ng in comp let e indepen den ce .
Withi n 24 hours of h is decision he mu st s ub mit it to th e approval o f th e Presid e nt
of the Indictme nts Chambe r o f the Fede ral Cou rt (Sect io n 66 to 66 gimr er PPF) .

Fi n a lly, there is a perio d ical control nf the co ntinu ati o n of surveillance at l east
once every s ix mo nt h s . O n the expiry of th is per i od a prolo n gat i on order must be
m ade hy th e Atto rney General a nd approved hy t he Pres ide nt o f t he Indictments
Chambcr .

The Commission no tes that the measu res of surveillance and cont rol by
telephone tapp i ng are subject to a prior a uth o risat i o n p roced u re a n d th a t this su rve i l-
l a n ce is t erm in a ted as soon as it i s no lo nger n ecessary or t he d ecisio n is revoked .
The co nd iti ons set out by the Co u rt i n th e Klass j udgment (lor . cir ., paras . 5 1 a nd
52) are th us, generally speaking, satis fi e d in this case .
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Th e fact that th e j udi c ial control p rocedu re is "sec r e t even with res pect to the
person affec ted " ( Sectio n 66 quater (1) PPF) cannotjustify cri t icism from the p oint
o f v iew of A rticle 8 para . 2 of th e C onventi on because this char acteri s tic o f the
procedure is it sel f " in acco rdance w ith the law " and is "necessary" i n a democratic
soc i ety (E ur . Cou rt H . R ., foc. ci t. para . 55 ) .

Finxlly, as rega rds the ab sence of subse que nt notification to the appli ca nt , th e
Com mi ssio n rec all s that in the Klass j ud gment the C ou rt s t ated th at it cann ot be
inco mpat ibl e with A rt icle 8 para . 2 n ot to i nform th e p e rso n affecteA as soo n as the
s u rveill an ce has s topped bec ause refra ini ng from doing so is prec i sel y wh a t en su res
the efficacy o f th e interfere nce (Eur . C ou rt H . R ., l oc. cit., para . 58) . It shou ld be
pointed ou t, mo reove r, th a t in the Sw iss sy stem it i s perm iss ibl e ro re fra i n from
subsequent notification onl y i n cases where su c h information w ould r is k comp ro-
mi s ing th e aim and object of the te lephon e tapp i n g meas u re .

Taking all th ese facts into consideration, th e cr ite ria s t ated by the Court in the
ab ove-cite d judgment and the co nclusion reac h ed by the Commiss i on in its d ec is io n
on the above- mentioned appl icati on No . 106 2 8 / 8 3, th e C om mission reach es th e
concl us i o n tha t the m easu res o f surveillance an d control by telephone tappi ng w hic h
can be order ed under Swi ss l eg is l at io n do n ot go beyo nd what is s tr ictly neccssary
i n a d e m ocra[ic society in th e interests of national security, publ ic safety or the
p reve ntion o f diso rd er or c rime .

I t follow s th at i n th i s respe ct th e appl icat ion is m an ifestly i ll-fo un ded an d m us t
be rejected un der An ic le 27 p a r a . 2 of th e Co nventio n .

3 . The Com miss io n mu s t next take a d ecision on t he appli cam 's al legation th at the
com pla in ts p rocedure (Aufsichtsbeschwerde) before t he Fzderal D epar tment o f Ju s-
tice and Police did not m eet the requir eme nt s o f A rticle 6 of th e Conven tion because
that au t ho r ity is not a n "indep e nde nt tribunal" w ith in the mea ni ng o f that prov i sio n .

Here the Comm i ss i on r e fers to th e C o urt 's Kl ass ju dg m e nt (/oc. ci e., para . 75) .

In th a t j udgme nt the C outt sta ted th at as l on g as the s urveill ance r ema in ed validly
secret , th e deci sio n pl aci ng som eone und er s u rveill an ce w as th ereby in ca pable o f
j udi c i al con tro l on the i n iti ative of the p e rson conce rned, within the m eani ng of A rt-
i cle 6 a nd th erefo re o f necess ity escap ed t he requireme nts o f that article . Following
the same reaso nin g in the p resen t c a se, t h e C om mission r e a c hes the conclusion that
Article 6, ass umi ng th a t it i s a pplica ble he r e, bas n ot bee n v i o l ated . A s the ap plieant

received n o s ub seque nt notification o f the applica tion of tel e phone s u rveill an ce, it
i s un necessary in this case to dec id e wh eth e r , if he had , there wo u ld h ave existed
a j udicial re m edy satisfying th e r equirement s of Art icle 6 . I [ follows th at th ia part
o f the applica t ion is man i festly ill -founded an d must be rejec ted und e r Art i cle 27
para . 2 o f t he Convention .
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4. The applicant also com pl a i ned of a violation of Anicle 13 of the Convent i o n ,
whi ch reads :

"Everyone whose rights and freedoms as set fort h i n this Con vent io n are
violated s hal l have a n effective remedy before a nationa l au th ori ty no twi th-
stand i ng that t he violat io n has been comm iuzd by persom act ing in a n offic i u l
cap acity . "

The applica nt c l aims in th is connection t hat there is no effec ti ve r emedy, in
S w itzerl a n d, for the sit uat io n com pl ain ed of . I n p articular , th e com pl ai nt s procedure
(Au fs ichtsbesc hwerde) a dvocated by the Govzrnment does n ot satisfy th e req u i re-
me n ts of t h e sa id provisio n of the Con vention .

I n their obse rvat io ns, the Government made the ge neral point that in Switzer-
land t he i n divi du a l has a nomber of remedies ava i lab l e in the ma tt er of telep hone
tap ping which, t aken t ogethe r , met the requirements of A n icle 13 of th e Convention .
These were control by the j u d i c ial uu tho r ity in the person of t he P residen t of the
I ndictmen t s Chamber of t h e Aederal Co u rt, actio n by th e admin i stra ti ve au thority,
name ly the Federai Auor ney Gene r al's Office, combined wi th adm inisvative
remed i es before the Federal Depart me n t o f Justice an d P o l ice and before the Federal
Counci l . adm i nistra tive au th oril ies with jurisdiction in this fic l d .

I n part i cular, ihe Government re ferred to the complain ts procedure (Aufsich ts-

beschwerde) po in[ing ou t that complaints based on Section 7 1 of the Fed cra l Law

o n Ad m i nis trative P rocedure are treated as forma l comp lai n ts wi t hin th e meaning of

Section 44 et seq . of t h at Law . Consequently, th e perso n concerned enjoys all the

recognised rig ht s o f part ies and is enti ll ed lo an ofPicia) decis i on by the Ae d era l
Departmen [ of Justice and P olice, itself su bjzc[ to ap p ea l to [ he Fed eral Co u nei l .

The applicant rep lied that Ihe autho ri [ies s h o u ld h ave informed him w hethe r h is
tele phone h ad rea l ty been ta p ped . Moreover, he considers t hat the Federa l Depart-
ment of Justice a n d P olice, as the h i era rchica l supe r ior of i he Federal Attorney
Ge ne ruL cou ld not be considered an independ ent appeal body .

H ere the Commission recalls the t, in accordance with its eo nstan t case- l aw,
Art icle 13 of the Conven ti on is concerned with a remedy for an al l ege d breach o f
one of the ri gh is a nd freedoms set forth in other ani cles o( t he Conventio n . It also
points to ii s conclusion i n th e Klass case (cf, above-ci ted judgmem) th at if not ifi-
eat ion ran counter to t h e p u rpose of the interference necessary for natio nal secu r ity
and j u sti fi e d by the Convention (Article 8 para . Z), an i merpretatiu n of Artic l e 1 3
having t he effect of creating a r ight to he in formed wou l d no( be i n h a r mony with
th e logic o f the Co nve ntion (see Comm . R eport 9.3 .77, para . 71, Ser ies B no . 26) .
Th is reason ing w as endorsed by t he Court in th e same case (j udgmen[, [oc. cit .,
pa ra . 68) .

The Comm ission points o ut t h a t the system of remed i es in the m atte r of
tele phone t appi ng ra i ses special problems in rela tion t o Artic l e 1 3 of th e Convention ,
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since e ve n s u bse quent noti ficat io n of the meas u re applied wou ld b e l ikel y tu defeat
th e pu r pose of that m easure . Conse qu e nt ly, as th e C ou rt st a ted in th e K l ass case (lor.
c it., para . 69), a n e ffective re medy under Ar ticle 1 3, in the sp ec ific situa tion o f
secr et su rvei llance, must m ean a reme dy t hat is as effecti ve as can be havi ng regard
to the restr i c ted scope for reco urse i nherent i n any system of sec ret s u rveillan ce .
Wh ereas under th e Germ an syst e m exam in ed in the Klass case there wa s a n obl i-
gation tu noti fy t he pe r son conce rn e d subseq ue ntly, prov ided this could be don e
wi th ou t j eo pardi si ng the pu rp ose of the restriction, th e Lux e mbourg syste m ,
ex am i ned by the Commi ssion in the cases of Me rsch a nd o thers (N o . 10439/ 83,
No . 10440/83, No . 10441/83, No . 10452/83, No . 10512/63 and No . 10513/83,
D ec . 1 0 .5 . 8 5, D . R . 4 3 p . 34 ), was c h ar ac ter ised by the t ot al abse nce of a n y suc h
not i ficatio n . Nevertheless, the Commission considered that th e rig ht t o apply to th e
Luxembou rg Co un c i l of State, which was bound t o in st im t e an enqui ry, together
w i th th e exis t e nce of cer tain oth er g uara ntees, n a mely th e r ig ht to b r ing a ci v il actio n
agai n st the State and t he p r io r co n trol of t he appr opriateness of the s urvei ll a n ce, we re
o f a nature to meet the requirem e nts of Article 1 3 .

In the summing up by t h e Co u rt in t he case of Silve r a nd others (E u r . Court
H . R ., judgme n t of 25 March 1983, Ser ies A n o 6 1, p . 42, par as . 111-113) in th e

con tex t of an examination of A rti cles 1 3 a nd 8 of the Co nve nti o n taken t oge th er , it

e nun ciated a numbe r of princ ipl es . fr o m t he la st o f which it foll owed th a t "th e appli-
catio n of Article 1 3 in a g iven case will dep e nd upo n th e ma nn er in wh i c h th e Co n -

trac ting State conce rned h as c hosen to d isch arge its ob liga ti on u nder Articl e 1

directly to sec ure to an yo ne w ithin its ju ri s dict ion th e rig ht s a nd freedoms set o ut
i n Sec t ion I " .

Thc Commiss i on mus t now co n s id e r Ihe va r io u s remedies ava i la ble to th e

applicant under S w i ss l aw in order t o esta bl is h wh e th er th ey are "effective" i n th i s

n a r ro w sense .

It sh ould be s t ressed tha t t her e ex is ts i n ih e Sw i ss system a pr i or control of the
a p pro pri a teness o f s u rvei ll a n ce i n as much as t h e auth or iry wh ich orders t elep h o ne
tap pi ng is ob l iged to seek , w it hin 24 h o u rs, th e appr oval of Ihe President of the
Indict m e nts C hamber o f the F ede ral Cou rt .

'The Comm iss ion not es, moreove r , that a posteriori control seems possible to
a certain extent .

I t i s true tha t i n th is case the appl ica nt has not so fa r b ee n informed by th e
autho rities as to wh ethe r o r no t hi s tele ph on e cal ls have bee n monito r ed . [t was in
a n exchange o f letters be tw ee n him a nd th e Office o f the Federal Attorney Ge neral
and in the l i ght o f t h e w r itten rep ly he rece i ved that the yu es t ion of a posteriori
control arose .

I n a letter o f 4 Ju ne 19 8 4 , that authority, replying to the applicant's re q uest for
i nformation concerning orders that migh t have been give n to t a p bis teleph o n e, stated
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t hat "eit h er no s u rvei ll a nce h ad bee n ordered, or s urveill anc e was si ill co nti nu i ng,
or surveillance had cease d b u t h ad no t , o r not yet, been n ot ified because of the ri sk
that s uch n oti ficati on might jeo pardise th e pu rpose of the mea s u re" . [ t follows that
o nce th e meas u re h as ceased, assu ming tha t it w as ord ered , ihe appl ica nt will be
info rm ed un less su c h inŸOrniation threatens to jeopardise the a i m and object of th e
meas u re in question .

Wh e re it i s in the pu bl ic i n terest to p reserve secrecy, namely wh e n th e in ternal
or exte rnal secu r ity of the Co n fed erat ion i s at s t ake, the Ful erai Attorn ey GeneraPs
O ffice m us t secure th e app roval of the Preside n t of th e lnd i etmeuts Chamber of the
Federal Co u rt in o rde r to be re l ievzd of the ob li gatio n to in fo rm the pe rson con-
cerned in th e n orma l co ur se of eve nts of the telephone s urveillan ce .

Las[ly, it mus t be said thut w he n the complai nt s procedu re ( Au fsicht sbe-
sc hwe rde) i s ins tim ied before th e Federal Depariment of Justice and Police again st
the refu sal of the Fede ra l Attorney Gene raPs Offi ce to g ive infor m ati on conce rni ng
the reaso ns for and the m a nner an d du ratio n nf le { e ph one su rveilla nce, th a t au t horiry,
i n accorda nce with recen t practi ce, treats the compl aints it receives u nder Sec-
t ion 71 of th e Fede ral La w on Adminis t rative P roced u re as complai nt s with in the
meani ng of Sect ion 44 e t srq . of that La w .

Consequently, the person concerned t njoys all the recogn ised r i gh ts of parties
an d , i n pa rti c u lar, is e nt it l ed to a formal d ec i sio n . Th e compl a i nt gives rise to a n
enqu iry addressed to th e P resi de n t of th e Indi c t ment s C h a m ber of the Fe deral Co u rt
and , on the basis of the in for matio n received, the Federai Depa rtm en t of 7u st ice and
Poli ce evaluales th e legitimacy of t h e su rve illance measure and of th e absence of any
subseq u ent no ti 5catio n to t he perso n con ce rned , wh ere th at is t he case . In ad d iti on,
ihat a uth ority ta kes a n o[ficial dec i sion agai n s t w h ich i t is possible t o a ppea l to [he
Federal Council, th e hi g hes t national i n s t a nce .

The Com m i ss i un notes th a t in this case th e procedure descr ibed above was
ap pl ie d , in asm uch as t h e appl i cant made use of th e legal mean s at h is disposal,
e xcept , howeve r , for the a pp ea l to the Fede ral Cou nc il . The Commission accord-
i ng ly consi der s tha t t he range of remedies provided for i n Swiss law meets th e
requirements of A rtic le 13 of th e Con venti on , havi n g regard to th e s p ec i al field of
survei ll ance b y te leph one tap ping and to t he specific circumstances of the case .

I t follows that th is part o Cth e a ppl ica tion is a lso manifestly ill-founded and must
be rejected under Arti c le 27 par . 2 of the Con vention .

5 . Lastl y, in so far as th e appli cant al l eges th at the measure alleged ly ordered in
h is case fundame ntall y infr i n ged h is r i ght to respect fo r his pr i vat e life, thus
exceed i ng the lim i ts imposed by A rticle 1 7 of the Conve n tion, th e Comm i ssion
con si ders th at th ere i s no cau se to t a ke acco unt of this provisi o n of the Convention,
hav ing regar d to t h e co nclu s i o ns i l has reached conce rni ng the o th e r po i n t s raised
in t he appl ica tion .

For these reasons, the Com m issio n

D EC L A RES TH E APPLICATIO N INADMISS IBLE .
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