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INTROD'JCTION

2257/64

1 . The following is an outline of .the case as it has
been submitted by the parties to the European Commission
of Human Rights :

The ûpplicar_t, Dr, ri_chael :Graî Soltiko :a, is a German
citizen, born in 1902, living in Munich and having a further
residence at t . Jean--Cap-Ferrat in France . He is a
journalist and writer . From January:1969 the applicant .has
been represented. before the Commission by Rechtsanwalt
Karlernst Geier, a laveyer practising in Munich .

On the basis of documentation assembled by the applicant,
a Nuremberg weekly magazine puolished in April 1952 ,
two articles on. the assassination of Ernst vom Rath, an official
at the German Embassy ir. Paris in 1938 . This event was taken
as a pretext for the Nazi action against the Jewish community
in Germany known as "ReichskristaJ.lnacht", It was stated
in these articles that the assassi.n, the l~J year old
Herschel Grynspan., had not acted for political motives as an
agent of world Jewry as alle~-ed by the Nazi. authorities,
According to Grynspan's oi•m àefenee ., his reasons had in fact
been purely personal as Ernst irom Fath had refused to pay him
for his assistance procaring homosexual contacts .

On. 4th July, ï952, 1`r vom Re.tü, a brother of
the deceaced . b rought .a c :aarge against the applicant and the
editor of the Lape_ f•:ïo= i. :le iaemory of the
deceased ( 'ierungliupfurg des ildc:kans Verstorbener) under
Article 189 of =he Germau Peria', Code ( Strafgesetzbnch) .
The ap-olicant r;as in~.~.cted cn ttiJ s charge by the rublic
Prosecutor ( ataatsanwalcschaf}` .o_.i 2 3^d March, 1954 . But,
after a pre'_ i .m ~~?.ary ? nvestiga~,ion, the Regional Court
(Landgericht) of Danicr .I on l .rith Jt:ly, 1957, refused to
proceed _urther o f the gT'Oü^-5- that there was not sufficient
evidence for -t .. Onan appeal lodged by Günter vom Rath,
however, the Couz•t oï Appeal ( Oberlan3es 6 ericht) of Munich,
on 27th January ; 1958, ordered tria' proceedings to be opened
before the R egior.al Court of Dznich ..

/ .
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In this trial, held from 14th November to 21st December, 196C
the applicant was found guilty and sentenced to five months'
imprisonment, the sentence being, however, suspended on probation .
The applicant appealed from this decision (Revision) and on
3rd October, 1961, the Federal Court (Bundesgerichtshof) set
aside the judgment, inter alia, on the ground that certain
witnesses for the apalicant had n'• been called, and referred
the case back to the Regional Court of Augsburg.for a new trial .

The Regional Cou,t, after having heard a number of witnesses
at Augsburg and, by rogatory commissions in France, Italy .and
Israel, decidedon 13th Ptarch, 1964, to discontinue the
proceedinbs under the Amnesty 9ct (Straffreiheitsgesetz) of 1954 .
Upon the reouest of the applicant, however, the proceeding s
were obliged to be resumed according to the provisions of the
Amnesty Act .

The Court then fixed 9th June, 1964, as the date for the
commencement of the trial in which more than 60 witnesses .wer.e
to be heard . However, when the applicant requested before the
trial that additional evidence, mostly from abroad, should be
examined ; the Court decided on 21st .riay, 1964 not to hold the
trial and on 8th July, 1964 it decided to discontinue the
nroceedings in pursuance of Article 153, paragraph (3), o f
the Code of Criminal Procedure (Strafprozessordnung) on th e
rounds, inter alia, that the applicant's guilt was minimal
~geriag) and the conseauences .of his acts were insignificant
(unbedeutend) . The Court also considered that the case did not .
justify any further time-consuming and expensive investigations .
and proceedings . It should be noted that at that time the files
contained already more than 3,700 pages . The expenses of the
proceedings were ddclared to be at the charge of the State but
the applicant had to bear his lawyer's fees .

2 . The present application was lodged with the Commission on
llth September, 1962, and registered on 27th July, 1964, after
the applicant has completed the necessary formalities .

By partial decision of 7th October, 1966, the Commission
rejected certain parts of the application as being inadmissible (1) .

./ .

(1) Appendix II of this Report, page 33 .
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On 5th Apri1, 1968, after having obtained written and,
subsequently, oral submissions, from the parties, the
Commission, declared admissible the applicant's complaint
under .Article 6, paragraph.., ..(l), of the Convention concerning
the length of the criminal proceedings but inadmissible .
the remainder of the auDlication which related to the
discontinuance of the proceeclings under 4rticle 153,
paragraph (3)) of the Code of Criminal Procedure .(1) ,

On 17th and 18th July, 1969, the Sub--Commission heard
the oral arguments of .the pwrties .on the merits of the case .
At the end o-f the hearing the Sub-Commission. decided .:o
deliberate on the submissions already before :it and not for
the:,time being to obtain further evidence .or .to invita .the
parties .tomake further submf.ssions . However, the applicant . .` . .
subsequently raised a number of pror.edural questiuns and . .
applied for further evidence to be taxen : These questions
were duly dealt with by the Sub-Commissionb The Commissio n
also itself rejected the applicant's request for a reconsideration
of its final decision on admissibility .

The present Reporu, which was adopted by the Commission
on 3rd Fobruary, 1970, has been . d.rawn up in pursuance of
Article 31 of the Convention and is now transmitted_ to the
Committee of Ministers in accordaAice with paragraph (2) of .
that Article .

A friendly settlement of the case has not been reached
and the purpose of the Commi.ssion in the .present Report ,
as provided in paragrapIl (1). of Article 3 , is :ac:cordingly :

(1). to establish :he f ecas, and

(2) to state an oi J :)io_i as to whether . t:ie facts
found disclosa breach by .the .respondent
Government o` its obli.gatio :is under the Convention .

A schedule sett! :,g out the history of.the proceedings
before the Commission and the Sub-Commi .ssion., and :the
Commissionis decisions ou -uhe admissibility of the application
are attached as Appendices-I, II and III•of .thisReport ; . .
and a detailed schedule showirg the cdu.rse o' the criminal
proceedings against the applicant in the Federal Republic of
Germany is attached as nppendit IV . Anaccount o_f the Sub-.
Commission's unsuccessful attempts tb reach a friendly settlemen t
b.as,been produced ..as a separate document,

. ~/:~
. .

(1) Appendix III of this Report,. page 41,



2257/64 - 4 -

The full text :of the oral and written
parties together with documents handed in
held in the archives of the Commission and
required .

A . POINT :iT I:3SUE

pleadings of the . . .
as exhibits are
are available if

3 . After.the final decision on admissibility o f
5th April7 1968, the only remaining point at issue in the
presënt case is the question whether or not the length of
the criminal proceedings against the applicant violated
Article 6, paragraph (1), of the Çonvention which stipulates
that .in."the determination of . . any criminal charge against
him, évérÿone is entitled to a . . . iiearing within reasonable

1
~time . . .

B . SUBMISSIOA'6 OF TF E PARTIES

I . Ar-uments of the parties as to the period to b
considered

4. The parties did .not specifically deal with the problem
as to what period should be taken into consideration for the
purpose of decidiilg whethcr the proceedings againstthe applicant
exceeded a "reasonable time" within the meaning of Article 6 1
paragraph (1), of the Convention . .

However, the. applic?nt himself rapeatedly referred to
12 years of uroceedings against him and thereby implied that
the whole period from 1952 until 19~4 should be taken into
consideration . According to his covnsel, the delay which
constituted a violation of the Conv=ntion started already in
1952 when the Public Prosecutor learned that the applicant was
the author .. <>f the articles concerneC . .

The Government did no.t make an;;r ubmissions ;:ith regard
to the period to be taken into account when applying the
provisions concerned .

II : As to the mpnne r

(1) General .observat ;_on s

5 . During the proceedings on admissibility and subsequently,
the applicant never presented his c : .se in a clear and concise
manner . Following the decision on admissibility, he .frequently
and at great len.-th discussed matters which were not immediately
connected with the only remaining iosue . In particular, he dealt

./ .
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extensively with the châracter of Ernst vom Rath and other
persons involved in the affair, his oarn experience as a
member of the German Intelligence Service (Abwehr) during
the war and previous proceedings against him (criminal .
proceedings instituted by Gestapo in 1943 and denazification
proceedings in 1949-52) . He also repeated many of the
complaints ,rhich had been declared inadmissible by the
Commission .

Subsequent to the Sub-Commission
the applicant should present his case
the applicant instructed Nir . Geier to
However, in his various memorials PZr .
limited .submissions with regard .to th
proceedings although both parties mad
to the extensive German case-file .

's recommendation that
through a lawyer,
represent him .
Geier only made comparatively
~ length of the
: frequent reference s

The submissions made by the parties can, as regards•
the stage of admissibility, be found first by reference
to pages 45 to 55 of the Commission's final decision of
5th àpril, 1968 (Appendix III) and, in particular, to the
qûotations from the Government's an::.lysis of the different
stages of the proceedings and the applicant's submissions
in reply . The essential nart of the submissiorlsmade before
the Sub-Commission after admissibility are summarised below :

(2) iiaiil arPuments of the partie s

(a) General c haract er of the proceedinP s

6. The applicant alleged that the proceedings against him
were conducted for political reasons, in particular, because
of his revelations of the .'•iaz -L past of a number of officials .
In this connection he claimed that the prosecution officers
were influenced by irrelevant considerations in the conduct
of the proceedings particular because he had at a previous
stage given evidence against their administrative superior,
the then i'iinister of Justice of Land Bavaria . The persoris
behind the proceedings wished to muzzle him during the period
of proceedingsand to discredit him professionall~ i n
such a manner that -his books would not be published . They
feared, inter alia , that the applicant would otherwise give
unwelcome publicity to matters of -whioh he had learned during
his war-time service in the Intelligence Service .

./.
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The applicant further alleged that the judges responsible
for his case showed clear signs of prejudice against him or
delayed the proceedings in the hope that they would thereby
escape having to decide the case themselves . A further source
of prejudice was the unfounded rumour that the applicant
belonged to a Jewish .family as th"s gave the proceedings an
anti-Semitic character .

(b) Should the proceedings ever have been instituted?

7 . The api) l:ic ant argued that th-is should. not have happened as
the publication of his articles was in the public interest and
falls under the freedom of research guaranteéd by Article 5
of the Basic Law . The articles tried to establish the truth
about an important historic event . Furthermore, Article 193
of the Penal Code "provides that a statement to another person's
detriment is not in any way pusishable if it was made in defence
of legitimate interests or was concerned with the results of
scientific or professional activities ,

The Government submitted that the Public Prosecutor
was obliged tc institute inv.estigations before a decision could
be taken as to whether the apalicant'had acted in preservation
of rightful interests 'te Int,:r esse .., . In deciding
that the public interest called for a public charge the Public
Prosecutor properly exercised his discretion . It should be noted
that the asticles had been published in a magazine with a large
circulation and that the allegations were of a serious nature .
As regards the applicability of Article 193 of the Penal Code,
the Federal Court _eld in its judgment of 3rd October, 1961, that
the applicant could not claim any rightful interests ..

(c) The manuscriDt ouest ion s

d• The anul icar_t maintained that the prosecution ; the
Investigating Judge and the courts all failed to consider
whether the applicant's maauscriat had before püblication been
.altered by the editors of the magazine concerned although it
was notorious that such alterations are usually nade ; Not until
1960 itras the manuscriDt itself made part of the files, although
the applicant had in 1952 already emphasised the importanc e
of the original text . Due tothe fact that he was not allowed
to consult the files during the investigations, he was not able
to ascertain whether the manuscript had been included .

./ .
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The Government left open the question whether such
a general prlctice.existed in the publishing world but .
submitted that in any event the applicant himself had never
alleged that his ma_nusc .ript had been reproduced in an
incomplete or altered form, . On the contrary, he was
deliberately silent on this point and documents in the files
contradic'ced assertions that he asked for the manuscripts
to be included in the files . The Government also pointed
out that the applicant's defence counsel had the files in his
office between August 1958 and Janu~ry 1959 .

(d) The conduc=of the preliminar,y investi gation s

9 . According to the :~pplican~ . the f'silure to consider whether
his manuscript had been altered~led to the proceedings being
conducted in an entirely false direction : P-n examinatio n
of the m2.nuscript showed that the applicant had emphasised that
vom Rath's homosexuality had been referred to by Grynspan
as a defence . although it could not be proved true, ïn view
of an amendment of the Penal Code in 1953 the applicant could
not even have been punished ao- an accessory since he was
unaware of the alterations even if one assumed that the editors
themselves were guilty . The proceedings should therefore .
have been discontinued as soon as this provision came into
force . Instead, the applicant was forced to prodüce evidence
to establish his innocence, although urider German law the
accused i•r~s not bound to offer any evidence in his defence
or to.provide any witnesses . This was the exclusive task
of the Public Prosecutor's .Ofïice and the ?nvestigating Judge ,

The Government submitted that the applicauat was himself
responsible fO r-âny aelay caused by the proceedings beirig
conducted on the assumption that he was responsible for the
articles as actually published. It was :^ue that the burden
of proof as to the truthof the applicant's statement did not
lie with .him . Authoritative legal opinion -aas, however~ to
the effect that failure to produce evidence weighed against
the accused and it was therefore in his interes7,to assist
the court by providing any relevant evidence . The applicant
did not claim that his original article had been distorted
but repeatedly stated that he wished to prove the truth of his
assertions . The Government did not, however, reply to the
applicant's submissions with regard to the above amendment
of the Penal Code .

~/~
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(e) Application of the . Amnest,y Ac t

10 . The applicant claimed that the proceedings could have
been discontinued under the Amnesty Act, 1954, when this .
legislation came into force . V~hen he was actually offered
this possibility in 1960, it was essential for him to clear .
his name after eight years of prc°eedings which received
extensive publicity .

The Government referred to the fact that the applicant
on 8th December, 1960, ioe, during the trial, stated that
despite any personal costs he wished the proceedings to be
continued in order to establish his innocence

. (f)Heiber's inspection of the files :

11 . The applica_nt claimed that the proceé.dings were delayed
as a journalist called Helmuth Heiber was . allowed to .inspect
the file . While the case was still pending, .Heiber, .who
was only acti_ng for his own commercial purposes, published
his version of the Grynspan affair which distortedthe truth
and by influencing witnesses served the cause .of vom Rath's
brother and former Nazis behind him . He also emphasised that
Heiber had not only reasons but also the opportuni,ty for removing
documents from the file .

The Government replied that the Presiding Judge at the
Munich Court had the discretionary right to grant Dr . Heiber,
who was a member of the staff of the Institute for Contempory
History, access to the file but denied thât the file was
handed to him for weeks or mon .ths as alleged by the applicant
or that, in fact, any delay was - --used by Heiber's study of
the files .

(g) Suppression o f motions for evidenc e

12 . The applicant alleged that a number.of his written motions
for evidence to be taken had now disappeared from the file
whereas others which were missing 3ti the trial had later
reappeared . In this connection the applicant commented on the
dilapidated state of the file and maintained that this had led
to delays . He referred toa large number of particular page s
in the files and pointed out that the pagination of certain sheets
in the file had been altered on several occasions .

The . Government stated that there was no evidence to show
that documents which were not in the file during the trial and
appeal proceedings had now reappeared . With regard to certain
documents of r:hich the applicant hsd submitted copies during

./ .
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the proceedings before the Sub-Commission (1) ., it was
denied that the originals had ever beén submitted . Reference
was made to allegedly conflicting statements made by the
applicant in documents 1•rhich were in the file . It was
further pointed out that only evidenee actually taken at
the trial could serve as a basis .for the judgment . The
applicant knnew exactly what evidence was heard and could
have applied for the taking of additional evidence . The
trial transcript showed7 however, that no such requests were
made . As regaids the. state of the file, the Government claimed
that it was able to .be used at the .trial and that it s
present condition was of no significance as it had frequently
been sent to various authorities for reference ,

(h) The Statute of Limitatio n

13 . The applicant .covplained that the repeated interruptions
of the period of limitation for prosecution of thé press
offence concerned were contrary to the principles of . German
law as such interruptions were only permissible if calculated
to accelerate the proceedings . He also referred to the fact :
that the proceedi.ngs against one of the editors (Miss Krakauer)
were allowed to become statute-barred .

The Government submitted that the judges concerned
were obliged to prévent the action from becoming statute-
barred . The nroceedings were only pursued against the applicant
because the intervenor (Idebenkl4ger) had objected to the
decision of 10th July, .1957, not to .open the main proceedings
against him . Furthermore, the Federal Court carefully
considered the question of limitation and found that the action
against the applicant had not become statute-barred . Contrary
to the applicant's assertion, this procedural questior_ was o f
a fundamental nature which the Federal Court could and must
examine .

./ .

(1) - Statement on oath by Hanz 'Volfgang Notzik o f
llth December, 1954 !

- Letter from the applicant comprising 12 pages and
dated 15th August ; 1955 ;

- Letter from the applicant dated 9th September, 1955 ;

- Letter from the applicant dated 14th November, 1955 ;

= Letter from the applicant dated 14th March, 1956, all
requesting evidence to be taken .
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(i) :?llegation that, for improper reasons, witnesses
were not heard

14 . Accordi-ng to the a-oplico.nt a series of importar_t witnesses,
including Dr . Heinrich Jagusch, a Presid.ing Judge at the
Federal Court, wëre not heard although they could have established
the applicant's innocence . Simi'.ar1y, the courts refused to
produce certain files concerning `ile Grynspan-vom Rath affair
which also could orove his in .nocence . In fact the eVidence
offered by th~- applicant in this respect should properly hav e
led to the _.roceedings being discontinued ~;~ithin three months .
The trial court deliberately delayed the proceedings by a breach
of its legal duty to elucidate tha facts even rrhen the result
was in favour of the accused, In his own submissions the
applicant particularly dealt with the Jagusch question aiid
maintaiiied th_.t the courts tried every wec~ns to avoid the
hearing of the judge as this would have revealed his alleged
Nazi past -._d caused a world-wide oolitical scandal .

The Gover_ame -at described _:s mere guesswork the applicant's
snbmissions -.,-ith recard to th.e possible conclusion of the courts
if the witnesses concerned had been heard . Insofar as the
Court decli_zed to i:e_:r any particul3r witness at the Plunich
trial it g<-•.ve roaso-_ls therefor, There was, ho*.•rever, no avidence
to sho -vr th_;t the Court intentionally delayed the prôceedings .
As regards tha hearing of Dr . Jagusch, the Government referred
to the rrritta .• st tam ats made by Jagusch to the Begional Court
in answar to a summons to appear as a witncss . In .these
statements he e,pL-ined that he had no relevant information to
give .

(j) Alle•-atio n th-?.t Gr:rTnsuan is alive

1 5 . The a.ppli ce:nt complair.ed that the courts did not take
action on M letter .ahich had been received and which showed
that ;srynspan was e.live_ Nor did they allow the applicant's
request for the granting of a saf~- conduct in order to enable
Grynspan to give evidence . Cn the contrary the Public Prosecutor
made statements in public to the effect that he would arrest
Grynspan for murder`if he appeared . The applicant claimcd
that the•courts had also received other information to the effect
that . Gryns_oZ;z was alive .

The Governyent rejected the applicant's allegation as mere
speculation a;ad aointed out that i.vestigations in Germany
and France had not ôiven any reason to believe that Grynspan
was alive .

./ .



- 11 - ' 2257/64

(k) Conclusions of the partie s

16 . The Government submitted that the length of the
proceedin,~s was explainedy on the one hand, by the difficulty
in clarifying facts that happened abroad in 1938, nai¢el y
15 years ûfter the event ; on the other hand by the applicant's
conduct of the proceedings as he had at least for eight years
asserted that he was going to prove the allegations of fact set
out in his article . The Government referred in this context
to the "incalculable" number of complaints, submissions and
applications made by the applica_nt during the course of the
proceedings . In the special circumstances of the case, the
12 years of .proceedings could not be regarded as being
contrary.to Article 6, paragraph (1), of the Convention .

The apalicant alleged that the length of proceedings
was unjustified and that there had been s violation of
Article 6ti paragraph (1), of the Convention . He claimed
that he had sufficiently proved that the proceedings iaere
improperly conducted without his being in any way responsible .
In the circumstances, the extent of his suomissions to the courts
could not be held against him as he had had to use every
opportu_*iity te defend .himse.lf, in particular, since hé was
frequently forced to appeal to higher courts before his
various requests were granted ,

C . EST~ 3EISH :ENT OF TIiE FACTS

17 ._ A detailed schedule recording the dates of the criminal
proceedings against the applicant is set out in Appendix IV .
On the basis of this schedule and an examination of the German
case-files, which were put at the disposal of the Commission
and the Sub-Commission by the respondent Gbverr_mer;t, the
following facts have been established .

I . Investi--^tions b~r the Public Prosecuto r

18 . On 4th July, 1952, Dr, Gti.nter vom Rath laid charges
(Str:.f Ântrag) with the Public Prosecutor's Office in
Nuremberg agaiyist the applicant and Miss LiselotteeF,rakauer,
the editor of the magazine "ldoohenend" for defamation o f

./ .



22 ~~-//64 _.. 1G --

memory of his decéased brother, under Article 189 of the Penal
Code (1) . In the course of thP .investigations institute d
by the Public Prosecutor, written statements were obtained
from tr,o persons and a number oi witnssses were heard by or
requested to anaear before eight different courts in the
Federal Rebublic . Three other witnesses were héard by a ccurt
in Fraizce under a rcgatory commission . The applicant himself
was heard by a judge for the first time on 23rd October, 1953,
after several atte_upts b the aw' .r.o_rties to arrange for his
appeasance had fwiled-

From the beginning the anplioe:nt objected to the
institution of the investigations but his complaints were
rejec.ted by the .4.ttorney-General and, finally, o n
22nd December, 1952, by the Bavariar_ Minister of Justice .

Cn 25rd T-iarch, 1954, the Public, Prosecutor .preferr.ed

the indictment (rnklageschrift) a~_,?inst the applicant and
Miss Krakauer before the lst Penal Chamber (Strafkammer) of
the üogio-nal Court of iliunich I and requested that the trial
should be ordered .

II . for

19 . On 26th and 29th April . 1~5a, respectively, Miss Rrakauer
and the applicant subm=_tted applic:-~tions for the opening
of a for .ial pre].iminary investig at?.on .(gerichtliche Voruntersuchung)
and recuested that a large number of iaitnesses should be heard .
The applic ant ^lso challenged t}:e Court on the ground of bias . •

On 24th Jui--.e . ï43~:-, the Court admitted Günter . vom Rath
as an 'ntervenor ( iQebe-ohi.ager ) 1 : i tüe proceedir_gs , The
applic a lt lodged, hc ;ever, ^n appe-^_.l ag^.inst this decision .

_ .i .

(1) isticle 189 (De°amatio :. of_the memory of a deceased nerson)

(1) Anybody ,•;ho defames the. -oiem .iry of a deceased person shall
be pu__ished by imprrsonment _'or a term not to exceed
two years cr a fin e

(2) Prosecution shall be commenced only upon petition of the
parents, tha chi?.d .rer., the spouse or the brothers or
sister.î of the deceased

(3) . ._ .

~rtikel 1 89 ( verun gli=pfung_ des la.ndenkens Verstorbener )

(1) :ler das rundenken eines Verstorbenen verunglimpft, wird mi t
Gef~~ng_zis bis zu z?vei Jahren oder mit Geldstrafe bestraft .

(2) Die Verfolgung tritt nitr auf Antrag der Eltern, der Kinder,
des Lhegatten oder der Ge,c..hw`_ster des Verstorbenen ein .

(3) " . .
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On 26th July, 1954, the lst Penal Chamber declared
inadmissible the applicant's challenge of the Court and a
renewed challenge was rejected as being unfounded by the
2nd Pen21 Chamber on21st September ; 1954- The applicant's
appeals regarding the admissi6n of the intervenor and his
last challenge of the jûdges were finally rejected by the
Bavarian Supreme Court (Bayerisches Oberstes Landesgericht)
on 7th December, 1954 .

On 22nd Jarü~ry, 1955, the Ragional Court refused
the applicant's and Miss Krak .auer`s applications for a
preliminary investig .tion . This decisiorr was, however . ,
on the applicant's appeal, set aside by the Bavarian Supreme
Court on 7th üpril, 1955, on the ground that difficûlties
regardin6 evidence ~nd the necessity of clarifying the facts
called for such judicial investigation .

III . Preliminar.v investi g ation b,y the Court

20 . The first phase of the preliminary investigation by
the Investigating Judge at the Regio_zal.Court lasted from
2nd May, 1955 to 13th March, 1956 . . During t ;iis period
14 witnesses were heard in the Federal Republic, onewitaess
gave evidsilca at the rmb .ssy .in Paris and two persons were
heard by ,. rrench court<.

The suppïeneatary preliminarv investigations subsequently
applied for by the Public Prosecutor lastad from 18th July, 1956
to 5th rebruaTy, 195r/ ., The reason given for this application
was that it was necessary to hear t iree further witnesses n4med
by the applic,~_?.ta . T;ro witnesses wore heard at this stag e
and the Investigating Judge also requested ir.formâtion from
the Institute for Contempory History and a written .statement

from one -.Atness -i*ho was living abroad ..

.IV . Conclus ion of th-e preliminarj inv e

21, Cr_ 5th February, 1957, the Investigating Judge decided
to terminate the investig^.ti.ons> The ap_r,licant appealed

against this decision and a p_plied for further ~vidence.to be

taken< Ori 10th Jul? . 1957, the regio*iwl Court rejected the
Public Prosecutor~s application for the main proceedings
(Hauptverfa`L.en) to be opened ; insof:r as ;'Iiss Krakauer
was concerned, the Court founfl th2t prosecution was barred

./ .
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by the statute of limit?.t].one As regards .the applicant .the
Court refused the application on the ground that there was no
evidence proving that "subjectiveiy",i ..e, from the applicant's
point of view. the condit:'_a_s of' ~rticle 189 of the Penal
Code werefui=illed< On an immediate objection (sofortige
Beschwerde) by the in,- .ervenor this decision was reversed on
27th January, 1958 ; by the Court of -kppeal insofar as the
applicant was concerned and tne opening of the main proceedings
against him were orde.red, The applicant's subsecuent requests
for a correction of 'this decision wererejected by the Court
of 4ppec.]. on 19th and 21st February ., 1958, respectivelÿ .

On 18th March, 1958, 'r,ile applicant applied for the
appointment of .en .official defence counsel (Pflichtverteidi.ger)
and for the takir_g of certair_ new evidence . On 14th May; 1958,
the Présiding Judge of the Regional Court refused his application
for appointment of counsel and dismissed his application for
taking of evidence as it did not precisely indic2te the subject
matter. On 6th June, 1957, the Penal Chamber upheld the
Presiding Judge's reîusaJ ..-to appoint counsel, On.the applicant's
appeal, t?ie Court of Appeal on l7th July, 1958, set aside
this decision and ordered the appointment of counsel . On
28th ~ugust ., 1958, lRechtsanwalt Gdtz of Mu_nich was appoiizted and
the following day the case ïiles were transmitted to his office
where they remained until 27th J3.nuarlT, 1959 -

â further request by the apol_,cant for a re-opening of
the prélim=ry i.nveszigations had been rejected by the
I2egionâl Court on 19th June . 1958 . Before fixing a date for
the trial, the Court ordered the hearing of eight witnesses,
between February 1959 and February 196 ::-, by the çompetent
District Courts . . Out of these witnesses seveç .were heard upôn
oath whereas one witness, Dre iiuar ., who had already been heard
in 1955, was not examined after the Court h,^ .d been informed that
he lived in Colombo >

On 4th July, 1a60, the Presiding Judg(D ordered that the trial
should begin on 14th November, 1960 ;

V . The trial before the Re g ional Court of Munich I

22 . The trial was izeld over a Deriod of twelve days, i,e,
14th, 15th, 1bth, 18th-: 22nd, 25th and 30th November and
3rd, 8th, 14th, 20th, 21st December, 1960, During the trial
23 witnesses were heard and a large 3mo ~unt of t-rritten c;videncé
was examined . The records oi the evidence of certain witnesse s

./ .
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who had been he_rd at m barlier
During the trial the applicant's
for furthei wïtnesses to be hear
be Droduced, ^hese applicati~2:s
The Regional Côürt also declared
challenge ôf the Presiding Judge
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date i,ras~rEad out in Court .
counsel repeatedly applied
ï and further documents to
rrere mostly refused, ,
inadmissible the applicaizt's
on grounds of bias o

On 21st December, 1960 ; the applicant was convicted of
the charge ülzder vrti^le 189 of the Penal Code and sentenced
to five mazths' imprisonment, the sentence being suspended
on probation ,

VI . Appeal r,roceeding s

23 . On 23rd Decembers 1960 5 the applicant lodgdthrough
counsel <.ssib ed to him on appeal (Revision) with the Federal
Cou.rt . The Regional Court°s judgment was served on the
applicant on 24th .-!arch, 1961, On 7th April, 1961,
Rechtsanwalt Freiherr 7on 3tackelbcrg, a laner urw ctising in
Iiarlsruhe, who the applicwnt had tn the meanwhile . instructed,
subnitted the grounds of appeal,. On the sc.ma day, the applicant
himself orally suômitted his grounds of appeal to be recorded .
at the Regional Court together with an application for a
restitutio in intemum on the ground that he had ftirther
complaints „us+_:fying an eppeal, A furLher challenge of the
judges whc nad taken part in the trial made by the spplican t
on the gro ._d o= bias was réjected by the .Regional Court
on 21st April ,

On 19th .Septiemcer ; 1961 ., the Federal Court declared
inadmi=sible the a .ylica.nt'^- reéuesr for a restitutio in
integrum, On .3r3 Gatober, 1961, the Court gave its judgment
whereây ths ?tegiona i_ Gvurti ° s jodgme!_t w S sot aside, inter
alia, on t_le groul:d,, that the Regi onal Çourt had wronT
refüsed ts call six ~it,esses requested .by the applicant
and to al _.oi9 -Jh:, readi-_ , out in court of the whole manuscript
on o;h ich tne a ticles concerned had bea.n based, The Federal
Court rejFc t ed . ho wé:vvr , a riumbe r Of other complaints oi7

lich the appl .-; .cant bas id his apDe a l ; including his claim
that the ac tion aSai.^_st him l'ir.c been barred by the statut e
of limitation,. The Federal Court remitted the case to the
Regional Court cf Augsburg for a new trial .

,/~
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VII . Proceedings before the Regional Court of Augsbur g

24. The files were received by the Public Prosecutor at the
Regional Court in Augsburg on 19th Dacember ; 1961 . In
preparation of the trial the Court ordered the hearing of three
witnesses in the Federal Repu.blic and of 15 witnesses abroad .
In addition, a commissioned judge of the Regional Court took
the testimonies of four other witnesses, while a fifth witness,
Rechtsanwalt Werner Jagusch, was requested by the judge to make
a statement in vsiting . The hearing of these witnesses took
place between March 1962 and January 1963 . Out of the witnesses
to be heard by rogatory commission in France only seven were
heard, however, siiice orie had died, two could not be trace d
and one had moved from Paris . Three fnrther witnesses were
heard in Israel and one in Ita7 .y .

The Çourt also called for the production of the "Grynspan
files" of the Federal I'finistry of Justice, of the Document Centre
and of the Attorney General (Ger_er :.lstaatsanwalt) in East Berlin .

At the applic•o.nt's request Dr . Johannes, a laveyer practising
in Au;sburg, was appointed as his counsel in February, 1962 .
On 29th August, 1963, the latter was, however, at his own request
released from his duties . A new counsel was appointed in
December, 1963 >

On 13th rIasch, 1964, the Court terminated the proceedings
against the applicant under the Annesty Act, 1954, on the ground
that a sentence of more than three months' imprisonment was
not to be éxpected . But at ti-ie request of the applicant, who
claimed to be innocent., the proceedings were necessarily resumed .

On 18th april 1964, the Court informed the applicant's
counsel that the trial was fixed for June 1964 and it requested
him to submit precis,? applications with regard to the evidence
which he wished. to be exanined during the trial ,

On 22nd April, 1964, the date of the trial was fixed fo r
9th June,1964, It was intended to summon 68 witnesses 11 of whom
were living abroad ~

On 21st riay, 1964, the Court adjourned the dâte bf the trial
as the addresses of several witnesses were unknown and also
because the applicant had applied for the hearing of further
witnesses whose names had not alï been given, The Court considered
that it could not dispense with m examination of these witnesses
and that a confrontation of certain witnesses was also necessary .
The applicant's appeal against that decision was declared
inadmissiôlo by the Court of ~ppeal on llth June, 1964 .

./ .
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Gn 8th July, 1964, the Region~l Court decided firially
to discontinue the ca :jo under Article 153, paragraph ({.3) ,
of the Code of Criminal Procedure on t^c ground that, in any
event, the applicant's giailt was minimal =nd the conse,uonces
of his acts were insignificant . Th,~ Court held, inter alia,
that the case did not justify any further tim,~-consuming and
eA-pensive investigations and procecdings .

D . OPIT?ICIi OF _~IP CC _;1SS1CT7

25 . A preliminary quostion arS.ses as to the period -i-.hich
is relevant for dcciding whc-t :aer or not the length of the
criminal proceedings has exc~~eded a rewsonable time .

lt is recalled that the charges against the applicant
were first brought by Glznter vom Rath on 4th July, 1 952 .
Gn 28th July, 1 953, the Public Prosecutor requestta:d that
the applicant should be ;eard by a jud.re on these charges,
and he was so heard on 23rd October the same year . The
indictment was preferred against tho applicant o n
23rd I_arch, 1954 .

26 . The r,rovisions of Article 6, p^ragraph ( 1), are generally
to be understood as imalying ti:at the relevant period begins
with the d.zy on which a Der.son is nharged (European Court of
Human Rights, Neumeist,-,r Case, judgment of 27th June, 1963,
page 41, para . 18) .

?n determininc-; the point at r;hich a pcrson can be considered
as having b ~n charged ~:rithin the meaning of Article 6,
paragraph (1), of the Cor_;rention, rcga .~' must be h,.d to the
particular case concerned . On the onc hand th_e. wôrd "charge "
in the said Article cûnnot be censtrued in the terms of the
domestic law of any of the Contracting Stq .tes but must be
interpreted indcpendently : On the othcr hand, it may be necessary
to have regard te t:ie w'-ole system cf cri?in_l procedure o f
the State concerned in ordar to intk=r_t c .nd thus delimit
the notion of "chc.r;e" for the purposc of a.ppl3ing that notion
to the facts of a particular case .

In this connection it is tc be obsarvad that under the
relevant pro,risions of the German Code of Crimin :1 Procedurc
(Article 170) t .e public chargo is prcferred (Erhebung der
bffentlichen Iilage) ~:rhen ti.e Pu'blic r.rosecütor subcits to the
competent court a request for the openin; of a formal
preliminary investigation (gerichtliche Vorunt-rsuchung) or
the bill of indictment (:nicl .geschrift) . linder German law the
suspected person becom ::s charged (-.u-igeschuldi ;t) at this moment .

./ .
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T _mving ex_aminGd the particul^,r circumstances of ti-ie
present case in this light, the COminission has come to the
conclusion that the apglicant wn.s not charged ti-:ithin the
meaning of Article 6, raragraph (l ;, until 2jrd iSarch, 1954,
being the date on which the indictment w?s preferred . Although
proceedings with regard to the information laid by .
Günter vom Rath had in fact cDmmenc .:;d almost one year and
eight months earlier, no prelitiinary inaestigation (gericht-
liche VGruntersucl.ung) had been r.-çiested before the ^at e
of the indictment . It is also notl~d that the applic .ant was
not under arrest at this stage, or indeed at any other stage
of the proceedings .

The Commission is, therefore, of the opinion that
23rd itarch, 1954, is the d--te .cn which the period start-d
to ran in the present case .

27 . The period ended on 8th July, 1964, the date on which the
R Ieç;ional Court of Angsbu :cg decided to discontinue the
proc :.~c:.ings .

us evtended over sli,htlv more thar28 . The rel v,nt period th
10 years and three months . This is undoubtedly an
e captionally loag period . T_n deciding c•,rhetücr or not it was
unreasonably long within '„i.~: s;ca..iinr of Article 6 ,
paragraph (1)) of the Convention, re,ard must"bc had to the
particular circumstances of th .case .

in this _esnect tZere ia no OLoubt t ;,_it t?-Lis case was of
consiie_-able complex:ity because o_' tï.e difficultias in
obtaining evidence from several different sources concernin ;;
events r_h.ich took pl-ac .^ ^=,ny y : ; . .._ .. . _marlier in ._. foreign
country . This, in its°lf, could not have justified
the leaJth of the proce~dings .

29 . The Co~)-.'Ss-o'_i _-_na.5, r10?;ï.'J~_, ~ :'dt the GCS1rCin ~udîclal

or other cOIDPlit^nt authOri ti es ~:t t P_~..̂ Stc .̂ ~- E.- G= the pSOcGeding s

seem to have neglected tJir 3u',;;j to advance thi; cou=se of the
)roceadings . 1t SeSCrtS ciCarly frOm the schedule in znpendix i'~
that at no stame dur'_ng the -1•:;n y .~rs in question did any
considerable -oe riod ei°,ps ~; Y1tY 0Ut SOm JSOCe 'U 1S?1 step being

taken . ^he case passed up :nd do-.r in the judicial hiersrchy
sever-.l tim•:;s, and many proced-, ', ral issues were singlcd out for
sc:p•~. :CE•.t e cOnsideratiOn at the _e'UeBt of the applicant . In its

submissiôns th e respcnrient Governm, ---nt •r_ :"xs ,r.gued that the lengt.'1
of the iroceedings are dlle Drimaïlly t^ the "incalculable "
number of comp'_aints, submissions :,nd ap7.lications m^de by the
applicant during the course of tho proceedings .

./ .
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30 . The Commission shares this view . It wishes also to refer
to its oom experiences with the applicant . In the conduc t
of his case before the Commission and the Sub-Commission,
the applicant has been unable to concentrate on the relevant
issues . He has submitted lengthy written pleadings outside
the course of proceedings ordered by the Commission and the
Sub-Commission . This has had the result cf considerably
complicating and protracting the proceediilgs before the
Commission and Sub-Commission . Llthough the coilduct of asi
applicant before the Commission cannot as such bo relevant
to the question whether or _iot the respondent Government has
violated the Convention, such conduct may nevertheless, ds
in the present case, throw some light on the difficulties
which the national judicial authorities have experience d
in furthering thc proceedings without undue delay .

Conclusion

31 . For the reasons indic,ted above, the Commission, by
eiôht votes to four, concludes that in the particular
circumstances of the present case the length of the criminal
proceediiigs against the applicant before the German courts
did not exceed a reasonable tine within the meaiiing of
nrticle 6, pcrûgraph (1), of the Convention .

Secretary to the European
Commission of Yumaa Right s

(A . E . NcD?UZ.TY)

~r sident of the Eurorean
Co^:r::ission of Human F.i-17 : ts

( :'' . SOREN.SEI?)
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Iteu Date ïTote

Ltar2ination oï
admissibility
(Commission )

Peceitit oî w)uliccl7t '
first enq~ ,,irÿ T, r'_'_ïe =_is
case is pen~~.i -,_ :.~- i:z
Germany aswi 11, ; , i_zto_
alia , for an o .sc_v-e_ ;o
be seat to t_io =_al ;_,
Germany

Iiltroductio.-n o :' llt 'i Sertamber, 1962
regarding the lc . .
t_ze proceeclin~ ;~

Application fc}•ÿv ;3~i
to the applicz_ct

Completed. form =et-a.r= ec
and registratio_i c_.
applicatio n

Request for pricri ty _ c- 1 ;' ciz ~'ccombcr, 1964
Iused by t'P_o reci?_ent
(3ule 38 of 'ulos of
-- .:ocedure)

12th. -!,December, 1960

''_5tL Sopte, ber, 1962
;-.ûrci, 1963

Jul-y, 1964

Examination by J:,o~:. p c_ ?°,ti_ r3c-ota~ber, 1966 ï . :, ce c
three members ( . 'ules

_ ,
e.lta ~.~:1:.

45 of nules oi'. -rocod1~ic ;

Partial ~iecis'LcY-I on
ad_missibility a_?c. decisio ll
to communicate co1:olai_l'cs
concernin,- : _
(a) final dismissal as

trifling
(b) lc_igtL o_' J"CCUe . .'__3~;S

;t Octo'ber, 1966 r trèr,
Fust E:t'ii açtes,

~ ;;st :r_ien .,
:3ySrensen,
C astb
Sp , rc:±uti,
r a'.7C c t'~ ,

Ta~a-n F-Ly'liü

Delahaye.
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Item Date Note

Receipt of Government's 1 .~t D:e.rch, 1967 Time-limit
observations on the 10th December, 1 -~ 6 6
admissibilitÿ extended t o

lst February and
subsequently t o
28th February, 1967

Receipt of applicant's 6th ripril, 196 7
observatioals in reply

F,x.amination by group 10th i'+Iay, 1967 NN1 . Faacett ,
of three members Balta ar_d 0'Donoghu e

3eceipt of further 8th, 16th, 23rd
submissions froni and 29th IaIay ,
applicant and request 1967
for free legal aid

Receipt of further 26th Mlay, 196 7
observations from
Government

Commission's deliberations 31st 14iay, 1967 MtTI . S~rensen ,

and decision to invite Si.isterhenn, Pet'^an ,

Government to submit Ermacora, Castb,ïrs ,

further infornation . Sperduti, Fawcett ,

.~ipplicant's request for Triantafyllides ,

legal aid rejocted rielter, Balta ,
Fortman, 0'Donoghuc ,
Delahaye, Lindal ,
Busuttil .

Receipt of new 18th July, 1967
submissions from
applicant

Receipt of Government's 31st July, 1967
further observations

Receipt of applicant's 17th August, 1967
observations in reply

./ .
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Item Date . ïdot e

Examination by group 6th September, 1967
of three member s

Receipt of furtlier 2rd, 20th ; and
submissions ïrom 28th Septe_ubar, 1967
applican t

Commission invites 4th October, 1967
applicant to withdraw
or amend certain abusive
terms in his submission
of 12th t.ugust, 1967

Receipt of letter in vvhich 23rd October, 1967
anplica.nt vri-uhdraw s
abusive terms and makes
further observations

Examination by group
of three me ::!bors

Receipt of =urther
submissions from
applicc-n t

Commission dacides,
inter alia :

(a) to hold oral hearing
on the question of
exhaustion of domestic
remedies aô._inst dismissal
of the caso as trif•ling ;

(b) to sts.rt legal aid
procedure ;

(c) to adjôurn decision as
to the length of proceedings

20th Novembër, 1967

2~:th Nove_'ber, 1967
and

lst DE?c~-mber, 1967

15th December, 1967

KLIV . Sperduti,
B1lta and
0'Donoghue

M~i . S~rensen,
Stisterhenn, . Yetrén,
Ermacora, Slastberg,
Fawcett ,
Tria_ntafyllides,
'flelter, Balta,
Portman, O'Donoghue
Delahaye, I,indal,
~usuttil .

IYL~7 . Ermacora,
Cast'o .:rg and
0'Donoghu e

i&. . S~rensen,
Eustathiades .
Petr6n ; Ernycora,
Castberg, =a':-cett,
Balta, 0' Donogizuc-,
Busuttil .

~•
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Item Date Note

Receipt of letter in
which applidant withdraws
recuest for legal aid and
makes further submission s

Receipt of further
submissions from
Government

ath January, 1968

15th March, 1968

Receipt of further 19th anâ 26th
submissions from March, 1968
applicant . ifncluding
request to adnit press to
oral hearing .

Hearing of the parties 2nd and 3rd
(Rule 46., paragraph (1) April, 1968
of the Rules cf Procedure )
and Commission's
deliberations

CoL(i.]i ssion' , ~ 76`a
deliberatio_is Lc. . i ~~.1
decis=_on or_ a.ft:-_s :~ iuj

scc rtc.i ning of facts
(6ub=Commission)

.LDID lic ~:. .It's 2nd P_a.77 , 1968Receipt oî c]
prelirina
on thc ;:i erits a. ._, . rec_ :eo
for access to Gc='-à :-.n
case-file s

Rccei-jt of Govo__r-o_r~'s ? ;-ch Iiay, 1968
comraents on z>> : licc:i' ' s
reçuest regarc_i_ig files

ks to members
present see

Appendix II

Partie s
represented :
applicant in
person
Government by
1JIIM . Bertram, Agent,
and van Ginkel .

°_s to merberti .
present - see à) ov:;
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Plo t e

30th 1day, 1968 Members :
SL1D- .r.CL!J~i .SSiCn 3f-Cer rpora: sei?
appcirntmei~t o{ r:, ~ T?ber cÿ

,

Ca stberg, (=-pnointeJ-
eucr par ;,:r (r.r.tiele 20 by applic nt )
of the Conven-',-,ior_). Süsterhenn ,
S Jb-Cf)PS^.iE', .i?C:1 '.ecides that (c.]~pointed by
ap-,)licant shcl~ld be „iven Governr^ent )
access to .files `1'riant_fyllides ,

V+altc'r, Fortna_n ,
Busuttil .
Substitute L ernbe 2 s :
P : . . Sperduti ; 2.-3 _:lts; ;
~2lrhaye, Lindal ,
Eustathiades ,
O'Donogr_ue, E-Lrmacor a
?etrén Fawcett ,,

llth June, 1 968
s ,.b~__ sions

.~y

ap -p .:- 17 c :.ar ~

,~oli.cant, consults files llth ^-nd. 12t h
s.c Cc_- .sç ;_or.•. s June, 1068
~ct',?.'è }?. 7c _- .°.

.icant ~ suronlement^.ry 12th Jt,ïy, 1968
cn *he ruri t s

:eca .. of requast for 13th hugust, 1968
C ei_tarfO -ocC7'e5 and

; :_ : r sub;=issions fror-2
appli c .--n-

2?eCe .-~.nt o-` -urthe-- 2.3rd September, .1968
sub~2iS:;2i ons fro~r a.pplic=nt
~ nC--'u•~1.i~ v?r i- o ,is

procedural requests

~~
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Item Date Note

Decision by Sub-Commission's 3rd October, 1968
president rejecting reques t
for replacement of
Government's __gen t

Receipt of Government's
pleadings on the merits

14th October, 1968 .

Receipt of letter from
Government regarding
applicant's complaint to
Pederal Pllinister of
Justice concerning the
conduct of proceedings
by Governmer_t's nben t

Receipt of memorial,
dated 8th November, 1968
from applicant

Receipt of further
memorial dated
10th Decer:lber, 1968, from
applica:nt

In view of abusive
expressions contained in
applicant's riemo-rial of
8th November, the
Sub-Commission decides,
inter alia :

(a) not to accept his
submissions of
8th November and 10th
December, 1968 ;

(b) suspend its exzrination
pending receipt of new
memorial presented in
proper terms and coherent
form .

25th October, 1968

27th November, 1968

12th December, 1968

.~ .
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.
~ternl Date Note

(c) to urge apolicant
to ;.nsti•uct la-,7r1e r
°or prese._tatio_z of
his case .

Réceipt .of ietter and 10th January, 1969
power.- - 3 J_-: attorney from
ï.ech son~a~ilt Gcier,

thd::atving abusive
Statem::nJ,s by anplicant ,

rceoeiot of vrrrtten
s l. .bmissions from
snn7.ica.nt a_n~- renewed
~•equgst for legal aid

15th January, 196 9

rece'_•. 'U of inemorial from 30th Joruary, 1969
a; 1~'_icent i s lacyer and and 3rd and 5th
jX_l _j/ .Lnjr'e ntttr .T submission . February, 1969

r, ;)7-ican~'s r~~qucst for
legr_• l^ ic: F. ithdraYm

C r isaion decides,
- a ï .i1 .

j to rc"ér to Com_nission
c !__c>: i's request for
r_c - ` ;.~ i.o in . inte

_ouea~ ;.,.~s on
aimiasibili-y . .

7th February, 1969 iBM . Sjirensen,
Castberg, ';leltcr
and Fortraan,
members .
Mivi . Balta,
Delahaye and
Lindal,
sabstitute -lembers ,

(oj to in ~--_te o.pplicant's
~aw7e_ . re sticmit single

-uffJ.cier_t memorial
cort-..ining r_o reference
o a_~ ol .i . ;ant's pr.evious

s,:pr -ss=.or.s : ihi ch had
veer axcluded fror_; the
nlead in .s s :.

.~ .
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~P-- Item

- 27 -

Commission decides to
reject applicailt's
r~quest for
reconsideration of final
decision of adrissibility
of 5th hpril, 1968

Receipt of appliccnt's
amended me;aorial in
pursuance of
Sub-Commissiori's decision
of 7th February, 1969

President of Sub-Commission
invites Goverr.ment to
submit pleadings in reply

Receipt of further
submissions frdm
applicant's . lawyer .

iZeceipt of Government's
observations

Sub-Comniission decides
to invite th e Darties
to make oral submissions

Receipt of further
submissions from
applicant

Date

7th February, 1969

27th February, 1969

5th Plta-rch, 196 9

12th I,îarc:l, 196 9

10th May, 196 9

22nd ?dc.y, 196 9

9th July, 1969

Note

Nü,7 . S~rensen,
Eustathiades,
Castberg, Gielte'r,
Balta, Fortman, .
0'Donoghue, .
Delahaye, and
Lindal .

IVIIV: . S~rensen,
Castberg, !lelter
= embers .
Duil . Balta, Dela?.:ayo,
Lindal, Eustathie.dos,

substitute me*;.bers
0'Joaoghue, ,
Ermacora and Fav{o-tt,
observers

/0
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Date

2257/64
.Lppendix I

Not e

Receipt of summar~r
of oral p'_eading from
applican-L's latrye r

Receip-~ Gove2nment's
summary of oral pleading ._

applica_^_t consults German
-ase files at the
Secretariat

Heaz•iag of uarties .
Sub-Commission informs
pa.a~ties cf dts decisions
to del.iberate on the
suômiss .ens àlready before
it an(i not, for the time
being, obtain further
evidenco or invite the
pa.-•i;ies to ma'_tie fu-rther
su3•_lissi c_ s

Parties consulted as regards
se-ttlem°nt

Receiot c' -urther
sliDm -ss'_o__E f rom.
aDD .LiC~ . .!G = 1aw'rer -_

Gav;Q diuglls t, 1969
Receipt of let'cer from
applicant daced
10ui Sente. m oer, 1969,
chal.teaSin,~ the President
on grounds of bias and
reouestirlc opening of
cr-mlri9.l -,)?'oceeÔ.lngs

against I , •, va_~a Ginkel

lOth July, 1969

llth J.uly, 1969

17th July, 1969

17th - 18th MM . S¢rensen ,
July, 1969 Castberg, SUsterhann

Welter, Fortman,
BUsuttil, members,
Sperduti
substitute member,
Balta, Delahaye
and Lindal
observers .
Applicant represented
by Mr. Geier and
alsô appearing in .
person ; Government
reprzsented by
MM . Bertram, z-gent,
Deÿhle and vai! Ginkel .

8th ï,ugust, 1969

8th nugust, 1969

,/ .
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~ppendix I

Item Date Note

Receipt of request from
Government to hear .
Dr . Heinrich Jagusch
as witness

26th September, 1969

Receipt of further 30th September, 1969
letter date d
22nd September, 1969
from applicant regarding
questions of procedure

Sub-Cominission decides, 10th October, 1969
inter alia :

(a) to reject as being
completely without
fôundation âpplicant' s
challenge of the President ;

(b) to reject applicant's
request that it should
transmit to Government
application for c-rimimwl
proceedings agûins t
van Ginkel ;

(c) not to ta_ti:e into
consideration applicant's
submissions of 10th and
22nd September, 1969
insofar as they related
to the merits of the case ;

(d) not to t__zc i.to
consideration submission
of 7th August, 196 9 by
applicant's la7-ryer ;

(e) not to transmit any of
the above submissions to
respondent Government .

M . S/rensen ,
Castberg, .
Süsterhenn, :lelter,
Fortman, Busuttil -
members ,
Sperduti,
substitute membcr
:~:-1ta obs .rv ::r
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I tem Date . Note

Receipt of subuissions 31st October, 1969
da:éed 24th Uctober., 1 0,69 ,
from aaplicant appealing
against tne Sub-Commission's
decision of 10t_Z Octobe r

Receiut of co-muni.cation 6th November, 1969 T•ir . SOrensen,
from Go'ielnme'<st concerning Governmen t

e c.! ~ seti i_e^_ent represented by
Mr . Bertram

Receipt of sucmissi.cns 18th November, 1969
dated 1?tb. November, 1969 ,
from applicer..t's laryer,
asxing for ycr:iission to
study German ~.ase-filas in
his office and enclosing
list of fio,tl er evidenc e

Receiat of lctatea~, dated 27th November, 1969
27th i~?ovembe:-, 1?69, fro m
app :Lic_-nt ask_ng Sub-
Cos~-.ss .c_. co e::azine files

e -oosses :ion of
GerL,x_ _T*i'r_ist ,y fur r oreign
;{f f a :i :._^s

D cail o? v_:i s_ons lst December, 1969

fro*.n Gc:z•e-^noe^ t conce~-nin g
c -imina1 la=a by
app1:_car:t ngai~_s U the editor
of a Gerri .=__i ma_,azin o

:Rece ;rt cf upplicant's 8th December, 1969
corrsspon:ienoe ;,h
Presicén: ,,f 1~uropean
Court of Hüraa.. Rights
askins, inte_ e.l-ia, the
l,tter ro inter -iene with
Sub=Commitision on his
behe.lf



~;ppendil : I

Itc_~

int~r alia :

(a) not to a-icnd rlLs
dccision of
10th

(b) to T'iaiüta_11

d_ecision 12o -. __ c c~

,.arti,~s' t op
furtào='
znd, acccz'C.i .-_ ;_'_y, ;?ot
to tako r . . .o acco-ct
racent sr.~

"
- 1 i_ssio?i s

LZG _ o by C:LLi :) _.ll. . : n l i
1

.iiV

hi s
'~h0y rclatiJ ~
*1erits o °

(c) for thc
not t o
account
sub_>>ission o_'
25t1_ ovo: :bcr ; l~ 'ï: ;

Dat ~

~flh ~),:combery 1969 121 .

Sub- ;Ammission's 3rd Febru~_-y, 1970
deliberations and
ado- :;tion of its 3 :;port

'-o

:JyJr l :_-sell ,

3,U sto 2cc n: ,
Fortman,
ne~ 1bers ,
.C.._^C_•'.'ti1•.ti ,

Delahayc,
.7,inda7_,
EustatRi.a(.cs,
su.')s'. ;__tute
mo Llbcrs,
Fsm i cora c :-_ci
F-:wcctt,
obs c)rv,::rs

iiPY . ,C¢rensen,
Castberg,
Fortman, Busuttil
members ,
Sperduti and
Balta substitute
members ,
Delahaye,
Lindal,
0'Donoghue,
Fawcett and
Kellberg
observers

./ .
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Item

2257/64
kppendix I

Date Not e

Commission's deliberations 3rd February, 1970
and adontion of Report

MPi . SOrensen,
Fawcatt, Castberg
Sperduti,
Welter ,
Balta, Fortman,
0'Donoghue,
Delahaye,
Lindal, Busuttil
and Kellberg .

./ .
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