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~IiE P'ACT S

The facts of the case, as submitted to the Comntission, may be summarised as
follows .

The applicant, Antonio Sciarretta, is an Italian citizen born in 1933 . F.ie is re-
sident in Rome, where he is a judge at the Court oi Auditors (Corte dei Conti) .

In an official report of :30 September 1981 addressed to the Office of the Presi-
'dcnt of thc. Council of Ministers of the Iralian Republic . Mr. V. made comments
which Ihe applicant conside :-ed defamatory to him .

On 18 January 1982 the applcant lodged a complairt (querela) against Mr . V .
for defamation (diffamazione) .

On 13 May 1982 the judge in charge of the case ordered it to be disccniinued
in accordance with Article?4 of Lhe Code of Criminal Procedure . .

On 17 November 1982 the applicant produced furlher documents, which he
considered imporlant, and lodged a complaint (denuncia) againsi . Mr . V. regarding
other offences, including those p---ovided for in Article 324 - private interest in
official acts (interesse privalo in atti d'ufficio) - and Article 479 - issue of false
documents or records (falso ideologico) -of the Crimin .d Code ; he also asked for
the decision to discontinue Ihe case concerning his nrst complaint to be revoked .

As this request produced no result the applicant lodged a h~.rther complaint on
1 December 1982 . On 4 Decembe:r 1982 the investigating judge confirmed the de-
cision lu take no further action on the complaint for defamation and ordered the
doeuments to be transmitted to the Public Prosecutor in connection with the alleged
loffenecs under Atticles 324 and 479 of the Criminal Code . On 13 October 1~ 983, at
the suggestion of the Publir. Pro;ecutor's Department he ordered that no further
action be taken oi the complaint concerning these allegations .

The applicant lodged anothei- complaint on 31 January 1984, and the investi-

gating judge decided that no furtt .er action should be taken in the matter .

On 18 April 1984 the lnvestigating judge rejected a further complaint lodged
by the applicant o121 March 1984 in an attempt to have the proceedings re-opened .
An appeal to the Court of Cassation against the decision -rejecting the compieiint was
'declared inadmissible on 12 October 1984 .

In its judgment the Court of Cassation stated, Jnter alia, that no remedy was
available against a. decision to discontinue proceedings in a case, as the decision had
no judi .ial content . Secondly, it tejected as manifestly ill-founde,d a question as to
'the con3titutionality of Article 74 of the Code of Criminal Procedure which the appli-
cant had raised, claiming that he was unable to protect liis right to honour .
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COMPLAINTS

The appticant complains that the systematic diseontinuation of proceedings in

respect of his complaints without right of appeal, under the terms of Article 74 of

the Code of Criminal Procedure deprives him of the opportunity to defend his good

reputation and seek damages, in accordance with Article 2059 of the Italian Civi

lCode, for the non-pccuniary injury (danno non patrimoniale) suffered. He considers

that he was unable to present his case in public and within a reasonable time in adver-

sarial proceedings before an independent and impartial tribunal, and alleges a viol-

ation of Article 6 para . 1 of the Convention .

THE LA W

The applieant complains of the discontinuation of proceedings in respect of his
complaints against Mr . V. concerning defamation and of his complaints against the
same person regarding private interest in official acts and the issuing of false
documents or records .

He alleges that he did not have access to an independent and impartial tribunal
before which he could, within a reasonable time, assert his right to a good reputation
and seek damages for the non-pecuniary injury suffered, and he invokes Article 6
para. I of the Convention .

Inter atia, this provision of the Convention accords everyone, "in the deter-

mination of his civil rights and obligations or of any criminal charge against him,

t. . .] a fair and public hearing within a reasonable time by an independent and impar-

tial tribunal" .

As to the discontirmation of proceedings in respect of the complaints of,
defàmation .

The Commission notes that the applicant's right to enjoy a good reputation is
a civil right within the meaning of Article 6 para . I of the Convention . He was
therefore entitled to have a court decide upon the existence ofan .attack on his~
honour .

The respondent Government point out that the case was referred to the Com-
mission before a final decision had been taken by the Italian judicial authorities and
that, therefore, not all domestic remedies had been exhausted in thepresent instance .,
They ask that the application be rejected for this reason

. This objection by the Government raises the question of whether and when a
final decision was taken in this case . The Commission does not consider it necessary
to express an opinion on this point since, even if all the domestic remedies have been
exhausted, the application is inadmissible for a further reason .
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Ttie respondent Government also maintain that the applicant had a civil remedy

available to him for the purpose o ; defending his interests, but that he preferred to

lodge a eriminal complaint aud mu;t therefore accept the consequences of his ehoir.e.

Ttle Commission notes that Article 6 para . 1 of the Convention does not
guarant :z everyone access to a tribunal of his choice but only access to a"tribunal
éstabtisSied by law" .

It should therefore be established whether the Iaalian legal system offered the
âpplicant the possibility of referring his case to a court competent toedecidé on the
dispute concerning the right claimed by him .

Ttie Commission notes that in Ilalian law the possibility of initiating pi-o-

ceedings for damages before a criminal court is subject to the F'ublic Prosecutor's

Departrnent instituting criminal proceedings and that the clecision to take no further

âction on t.he coniplaints for defamation deprived the applicant of lhis possibility .

Nevertheless, as an attack on his honour was involced, the applicant, instead
of comhlaining to the criminal ceurts, had the opportunity to pursue a claim :For
damages through the civil courts ou the basis of Articles 2043 and 2059 of the Italian
Civil Code with a view to ohtaining reparation for the pecuniary and non-pecuniary
injuries suffered as a result of the alleged attack on his Itonour .

If he had done that, the civil courts could, with a N iew to awarding possible
damages, have given the facts and, if appropriate, declared that an unlawful attack
bn the applicant's honour had occurred .

Ttle Commission notes in this regard that the competence of the civil courts to
ascertain, in cases such as the present one and where no criminal complaint has been
inade, whether the facts before them constitute a critninal offence is confirined by
the established case-law of the Italian Court of Cassatiou .

Au action be'ore the civil courts is therefore calculated to encure full protection
ôf the right to enjoy a good reputation : any prejudice arising from defaination,
whether pecuniarv or non-pecuniary, may be compensated for on the basis of the
~ombimrd provisions of Articles 2043 and 2059 of tie Italian Civil Code .

It follows that the applicant's compdaints are manifestly ill-founded in this

Pespect and rnust be rejected in accordanee with Article 27 para . 2 of the Convention .

As to fhe discontinuation of proeeedings in respect of the complaints concerning

private interest in official ac`s and the issuing of false documents or records

The Commission recalls that, according to establis-hed case-law, Artiele 6 o f
4-he Corvertion does not guarantee as such any right to bring criminal proa :edings
(cf . No . 7116/75, Dec . 4 .10 .76, D.R . 7 lo . 91) .
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It notes that such proceedings could not, in themselves, lead to a decision on
a civil dispute within the meaning of Article 6 para . 1 of the Convention .

Consequently, the applicant's complaints concerning such proceedings are in=
compatible ratione materiae with the provisions of.the Convention and must be re ,-
jected in accordance with Article 27 para . 2 of the Convention .

For these reasons, the Commissio n

DECLARES THE APPLICATION INADMISSIBLE .
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