
(TRA NSLA T/ON)

THE FACTS

The f'acts of the case, as submitted by Ihe parties and not dispmed, may be
sununariscd as (ollows .

T h e appl ican t, S ., born in 1 950 a t Liberco u rt, was a Fre n c h na tion a l ai t h e t ime
of hi n birth hy v inue uf the (act t h at bot h h i s pare nts had bee n born in a disvi c t
("dé pa r teme nt ") of Aigeria, und e r Frenc h administration at t he l ime, a n d h ad
French ci vi l status un de r local law . H e i s currwUy under detention at Lanti n
(B elg ium) and i s rep resented before the Comm ission by M s . Na th alie Ca rrère, a
lawye r pr act i sing in Par i s .

Fo l lowing h is conv i ct iun in B elg iu m fo r agg ravat ed th eft, the ap pliea n t escaped
from th e prison a( Nam u r, where he was servi ng a 15-year sen te nce of impri son-
men t , and t ouk refuge i n F r a nce .

H av ing been a rreste d on 22 Sept e mber 1979 and prosecu t e d fo r forgery, use
of forged docu ment s a n d fa l s ificat ion of cheques, th e appl icant w as sente nce d b y the
Douai Co u r t of Appeal to a lerm of im pr ison ment w hi ch ended on 6 December 198 1 .

In Ih e m eanti me, on 6 Dece mb e r 1 979 , a B e lgian req ues t fo r e xtradit i o n h a d
been served o n h im and h e h ud been p laced unde r a rres t p endin g extradition .

In the contexi o l the extradition proceedin gs, the a pplica n t app eare d before k h e
]ndi c ime ms Chamber of th e Mo ntpellie r Court of Appeal o n 1 0 June 19 80, when he
op posed the extradition requ est . rely ing on his French nationalit y

Th e Ind ictments C h umber reserved jud gment on 1 7 J u n e 1980 an d i n v ited the
app l ica n t to prove h is asse rtion b efore the competent civil co un s .

On 15 ] u l y 1 980, t he app lica nt s u bmi t ted to th e Regional Co urt (tr ibu nal de
gr a nde i nstan ce) a c l aim i ntended to es t abl i sh h is French nationality .

W hen this claini was d i sm i ssed , the applicant a ppea l ed to the Monipellier Court
of Appeal, w h ich up he l d t he first instance j udgmen t on 1 June 1982 .

The ap pl i ca nt appealed on 1 6 December 1982, a n d th e Co u rt of Cassation
rejected the appeal on 6 March 1984 . The compe ten t courts found th ut h e had l os t
his French nati ona l ity o n 1 J a nu ary 1 963 b y v i rt u e of the special pr ov i s i o n of Section
1 (2) of t h e Law n f 20 December 1 966 .

Duri n g the cou r se o f the p roceedings initiated for this pu rpoxe, the applicant
- who since 6 Decemb er 19 8 1 h ad bce n h e ld in de t ention on ly w ith a view to hi s
exvad i (iun -- subniitted seve r a l .ippli cat io ns for release, relying o n Section 14 o f thc
Law of 1 0 March 1927, under wh ich "he i( h e pe r so n concernedi niay b e release d
a l a n y stage of the proccedi n gs, i n accord a nce wi l h the ru les govern i ng t h e m at ler" .
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The Ind i c t men t s Ch amber of th e Mo n tp el lier Court o f Appeal rejected all the
applican t's appl ications on the g r ound that he offered no ser i ous gu ara ntee of
appearance for tria l . Th e judgments on t hi s s ubject were date d 24 Decembe r 1 981,
18 March 1 982, 6 A u gus t 1 982, 28 Septembe r 1 982, 22 Octobe r 1 982, 2 4 Novemb er
1982, 5 ] a nu ary 1983, 2 February 1 983, 1 M a r c h 1 983, I April 1983, 20 December
1983, 27 D ecember 1983, Il J a nu a ry 1 984, 24 Janu a ry 1984 , 31 J an u a ry 1984,
7 February 1984, 28 February 1 984 a n d 13 Marc h 1 984 .

W ith regard t o the appl icat i on for release submitte d o n 25 October 1 982, which
was exam in ed at a hear i ng o n 23 N ove mber 1 982 a nd r ejected in a judgme nt of
2 4 Novembe r 1982, th e a pplica nt appealed to t he Court of Cassa tio n b u t di d n ot
s u bm it any d oc ument est abl i s hi ng the date of Ih e appeal and the co mpl a in ts raised .

Fullowin g the te rm ination, on 6 Marc h 1984, of the civ i l action wh ich h ad
i nt errupted the co u rse of the extrad ition proceed ings, the hcari n g on the extrad itio n
proceed i ngs was resumed on 26 April 1984 .

On 1 7 May 1984 , the Ind ictmen ts C hamber of the M ontpel l ier Court of Appeal
approved the appli can t 's extrad itio n .

O n 25 Ju ne 1 984, he was p l aced at t h e d isposa l of the B elg i an aut h o rities b y
means of an extradit i on order issue d by the P r i me Minister, wh ic h was notified to
th e ap plicant on 15 J uly 1 984 an d to t he B e l g ian a uthor ities on 31 July 1 984 .

On 15 Aug u st 1984, the appl i cant requeste d h is release on the bas i s of Sect ion
18 of th e Law of 1 0 March 1927, u n d er w hic h :" I f, with in one mo nt h from the date
of the notification of th is i nstrument [the decree author ising extraditionj, t he
extradited pe rson h as not been received by th e o tfic ials o f th e re q uesting power, h e
sh a ll be released and h i s ex t radition may no lon ger be demanded on the same
gro u nds ." In t h is connec ti on, h e app l ied to the di rector of th e prison, a ba i l i ff, a
l awycr and the dean of the in vestiga t i ng judges . He r eceived no re pl y and was
extradited to B e lgium o n 23 Aug u st 1 984 .

COMPLAINTS (Ex tract )

He [alsoj compla i ns of the excessive length of h is deten tion wh i ch, from 6

D ecemb e r 198 1 , h ad no j ustification oth er than t he req u es t fo r extradition of wh ic h

he was the subject . In this regard, he alleges a violation of Article 5 para . 3 of the
Con ven lion .
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THE LAW (Extract )

2 . The applicant complains [further] of the excessive length of his detention
pending extradition and alleges a violation of Article 5 para . 3 of the Convention .
The Commission will, however, examine this complaint under Article 5 para . I
undcr which :

._ No one s hall be deprived of hi s liberty save i n the fo l lowi ng cases an d in
accordance w ith a procedure prescribed by law :

(t) the lawful arrest or detention of a person to prevent bis effecting an
unauthorised entry into the country or uf a person against whom action is being
takcn with a view to deportation or extradition . "

On this p oi nt , the Gove rn ment pl ead inadmissibility on th e gro und of n o n -
ex h aust i on of domestic remedies, inasmuch as the a ppli ea n t n e ith er a ppealed to th e
Co u rt of Cassa t ion against the w h o le array of judgments rejec ting h is ap plicatio ns
for release nor l odged a c l aim fo r compensat ion with the domestic courts .

A s regards the first objection to adm i ss ibil ity r aised by the Govern m ent co n -
ce rn i n g the ex ha u stion of domestic r emed ies, th e a pplicant h as admitted th at he d id
no t a ppea l to t he Cou rt of Cassation agai nst all the j u dgmen ts o f t h e Indi ctme n ts
C h ambe r reject ing h is appl icatio n s for re l ease .

The Commissio n h as, h oweve r , already concluded th at an applicant wh o had
unsuccessfully submitted complaints a n d di d n ot ren ew such coinplaints was re l ieved
of his obligations un der Article 2 6 o( the Co n ve ntio n (cf. N o . 56 1 3/72, D ec . 5 .3 .76,
D . R . 4 p . 177) .

[ t co nsi de re d i n a noth er case th at "it would be excessively fo rmali s tic to exp ect
the ap plicant . . . to h ave a ppealed twice to th e Co u r t o f Cassation - o n ce co ncernin g
an applicat i o n fo r bai l , and again concerning an appli cati on for fi n a l r e l ease o n
ex pi ry of t he maximu m per iod" (cf . N o . 7438/76, Dec . 9 .3 .78, D.R . 1 2 pp . 38, 46) .

T h e Commissio n con cl u des i n the present case that it was no t necessary for the
a ppli cant to a ppeal to the Court of Cassa ti on against all the judgments of the I ndi c t -
ment s C hamber refusing h is rel ease .

Consequently, the object io n canno t be accep ted .

T h e Govern ment a l so claim that the a ppl i ca nt di d not u se ih e remedy ava i lable
un der Section L 7 81 .1 of the Administration of Justice Act which, under French law,
makes i t possib l e to clai m dam ages from the State i n res pect of the defecti ve oper-
ation of th e administration of j ustice .
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The Co mmi ss i on recal l s that it has exam in ed this possibility a ffo rded by Fre n c h
l a w , i n part i cul ar in the case of Wo ukam Mo udefo v . F ra n ce (No . I0868/84,
Dec . 2 L L 8 7 . D . R . 5 1 pp . 62 . 81) .

The Commiss i o n considered " tha t an act i o n fo r damages aga i ns t the St a te
founded on Ihe defective op e ra tion of the a dmin isvation o f j u s lice i s i n tended to
ob t ain compensation for d am age resul t ing fro m detention and n ot to ub la i n release
from d e ie m ion . . . th ere fore . . . the fact that an applicant w h o compl a i ns o f t he
excess ive le n g( h of h 3s dete nti on on rema n d has not instituted such an ac i ion has no
bearing o n t h e qu est ion of ex h a u s tion o f d omes ti c remed ies" .

The Co mmission co nsiders therefore th a t , i n t he present case, ihe appli cant was
not obliged to resort to thi s p roced u re i n orde r to ex ha ust the dom est i c remedies .

The object i on cannot therefore be accep ted .

As t o th e mer its, th e Commissio n recalls tha t , if th e ext rad ition p roceed i ngs are
n ot conducted w i th th e requ isite di l igence or i f th e continued detention is du e to an
ab use o f authority, that detenti on ceases to be ju st i fied u nd er A rticle 5 para . 1(f)
(c f . N o . 73 1 7/75, D ec . 6 . 1 0.76, D . R . 6 p . 1 41 a n d No . 9 1 72/80, Dec . 1 7 .12 .8 1 ,
D . R . 27 p . 2 2 2 ) .

In t hi s case th e appl ican t , h avi n g b een arrested o n 22 S e ptembe r 1979, firs t
aerved a se n[ e n cz int pose d by a F r en ch court, whi c h e nd ed on 6 Decembzr 198 1 ,

th is p e riod o f d ece nt ion b ei n g covered by A rticle 5 para . I (a) . The period d u r in g
w h ich the applicant was detai n e d solely for extradition pu r p oties thus begins u n

6 Decembe r 198 1 a nd ends on 23 Augus t 1 984, ihe date on wh i ch Ihe applicant was
hande d ove r to the B e l gia n authorities, so that i t l asied iwu year s a nd e i ght months .

The Government, for t he i r p art , r e l y on the compl exi t y of t h e case and t he
cond uci of the applicant .

W it h regard to th e t otal d u ra tion of the extrad itio n p rocee din gs n ~ suc h , the
Commission no tes ihat t h e r e is n o evi de n ce i n the file to s ugges t thni ihey we re no t
cond uct ed wit h t h e necessary dil igence .

Th ese proceedings were i nter ru pted followi ng t hc app l icant 's decla rat io n s
conce rni ng his nationality . Howeve r , t h e Comm ission does not find any de l ay in the
conduc t of th e p roceed ings b efore the civi l co u rts in connection wit h the question
of nationa lity . lt o bserves that these proceed ings passed through three levels of
jurisdiction .

In [h e lig ht of all these facts, t he Commission considers that n o violation of A rt-
ic l e 5 para . I ( f) c a n be detected in th is case i n connection with th e le ngt h of th e
a ppl ica nl 's dete n tio n for extrad ition p urposes .

[t follows th at th is p a rt o f the ap plication i s m a n ifestly i ll- fo unde d a nd mu st be
rejec t ed in accordance w it h Article 27 p ar a . 3 o f the Convention .
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