APPLICATION N” 25390/94

Laszlo REKVENYI v/HUNGARY

DECISION of 11 Aprif 1997 on the admissibihity of the application

Articles 10, 11 and 14 of the Convention Constitutional prohibition (Hungary) on
member s of the police force jounng political parties o engaging in poliical activities
{Complant declred admible)

Article 25, paragraph 1 of the Convention [n specific cvcunniances, an upplicant
can clam to be the vicim of a viotatton qen thaugh he s not able to allege in support
of hus apphcation that he hay Deen sabject 10 a concrete State measuie The quesnon
whether the applicant was actualiy the victem of ay wolation of the Convention may
exceptionally mmolve determmne whether the contested legislation 15 an nself
compatible with the Convenlion's piovistons

Police officet complainng about a consittufionad profuintion on memiber s of the police
Jorce joning polttcal parties or engaging n polittcal aanties considered to be the
victim of alleged violations of s el 1o frecdom of evpression and fieedom of
assoctation, notw distundurg mted posabilitios for expressing lus pelitical preferences

Article 26 of the Convention [fu Huncary an applicant who has complained to the
Constitwtional Catrt abotit a comibttationa! proflubiion on members of the police force
Jormng political parties o1 engaging an pohitcal acinites hay evhansted domestic
remedien

THE FACTS

Ihe applicant, born in 1953, 15 a Hunganian citizen and resident in Budapest Ee
i~ a police officer and the Secretary General of the Independent Police Trade Union
I the proceedings befoie the Commission he 1s repiesented by Mr ¥V Mavi, o lawyer
working 4t the Hungarian Human Rights Centre 10 Budapest
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A Pawrticular cucunntances of the case

The facts ot the case as they have been subnutted by the patnes, may be
summarnsed as follaw s

On 28 January 1994 the Head of the National Police {Qiszueos Rendbifo
kapitany) n a cwcular letter, demanded, with a view 1o the parlamentary elections 1n
May 1994, that policemen should refrain from poliicdl activiies He referred 1o
S 40/B para 4 of the Consutution (Alkotmunv), as amended by Act No 107 of 1993
4y from 1 January 1994, according to which members of the armed forces the police
and secunty services are prohibited from joming political parties and from engaging 1n
political activines He further indicated that those who wished to pursue political
activities would have to leave the police

On 16 February 1994 the Head of the National Police 11 a second wircular letier,
declared that no exemption could be given from the prohubition contamed m S 40/B
para 4 of the Constitution

On It Apnl 1994 the Consututional Court (Atkotmanybiiosae) disnussed the
applicant s constitutiona) complant about S 4(/B para 4 of the Constturtien The
Constitutional Caurt held that o had no competence to change a constitutional provision
such av § 40/B paa 4, which had been incoipotated e the Constwtion by
constitutional amendment requinng the votes of two tlurds of the Members of the
Parliament

B Relovant donrestic luw

As from 1 January 1994 Section #/B para 4 of the Consutuuon {Act No 20
of 1949 avy amended several tmes) provides  Cateet members of the armed forces, the
pohice force and the c1vil national secunity services shall not jein pobtical parties and
shall net engage 1 political activities

Moreover, the Constitution provides that pudges in general (S 50 para 3) as well
as the judges of the Constitutional Court (S 32/A para 5) and also pubhic prosecutors
{S 53 para 2} shall not jom political parties and shall not engage 11 pohtical activities

According to Section 20 para % a Member of the Parliament shall not be witer
alia a carger member of the police

According to Section 8 of Act No 55 of 1990 on the Legal Status of Members
of the Puchament {« Ao tscdok jogallisarol szolo 199 (v LV ranvan) o Member o
the Parliament shatl elinunate any state of mcompatibility with s nuindate within a
pertad of 30 davs from the estabhishment of by mymdate « vahidity
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[n 1ts decistan Na o 16/1994 (16/1994 /1 25} AB hatwazat) the Hungarian
Canstutional Court hield that the mcompatibility rules contained wi tter alra,
Section 20 paa 5 at the Constitution do not Iinut the passive votung rnghe of those
concermned w the serse that they could not stand as 4 candidate far the parlumentary
elecuons

Sechon 2 para 3 of Aul No 34 ot 1994 on the police forces (u rendorsegrol
szl 1999 o XXXV forveny the "Police Act 1994 ) bavipg entered o force as
from 1 Oclober 1994 provides that, while discharging their duties the pohee chalt be
free from any pohucal mntluence

Section 7 ol the Police Act 1994 concerns the framewoerh ol pohcemen’s
mvelvement n local or national elections and their participation 1 org imsalons of
4550C1a110NS

Paragraph 9 provides as follows 1t a member of the police wishe 1o stand for
election at natanal or local level or at mayor’s elections, he shall in advance announce
his intention to da ~o to the Head of the National Police In such cases bus service shall
be suspended tram the sixticth day preceding the election day unul the d v when the
results of the election are published

Paragraph 10 pravides as follows "Members of the poalice shall ive the eight
ta Jaut organsations which ate 1elated to their duties as policemen aimed Jt pratecung
ar representing teerests and o held othice therem, i tus conngeuan they shall not
sufter any divads iitage Policemen shull inform thewr superiars about their memberslup
s webl as about et mtenton w wvance o508 00l oTpan it oy wrelated 1o thess
dulies as poliiemen The supetion shill have the authonty 1o prolubit mumbership of
the yormng of such mpansatiens af 1t 1 meompatible with their protession as pohce
officers or wnh thewr rank m the service, or 1f W ntederes wih o endangers the
mierests of the service The prolubituon shall take the torm of o deorvion, which
subjett 1o g complant 1o be lodged with the head of the supeno pelne authonty The
decision of the supenier authonty can be chaflenged befoie a count

Section 106 of the Decree of the Mmister of the Interior No 3/1y95 {111 1 ) BM
on the police survice regulation (Renddr segr Szofgulatt Szubalvzar, Regulanon 19957},
taken upon authorisatien by the Police Act 1994 10 order to implement ¢~ provisions,
concerns the framework of public activities caried out by policemen

It provides e ahie that members of the police, m ther capiciy as
representatives or experts of the police, shatl not appear m the public medie n the
press  racho and wlevision broadeasting or in s, undess authoised to do <o by the
Head of the Navanal Police o1 hus deputies Fusthermore menleers of the palice shall
have the nght to nahe stdaements and pubhications 1n the newspapers ot the police
without permusstan, while abserving the rules on service and State seorees Mareoser,
memben of the palee e tlien ity s policeman shull nat appear i puhlic waless
autharned to da sa by the Head of the National Palice Qu such occasians they shodl
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reframn from making pohitical statements and shall show neutrality towards any social
orgamsation  In therr leisuie time members of the police shall have the nght to
participdte 1n soctdl programmes lawfully orgamised under Act No 3 of 1989 governing
the right to freedom of peaceful assembly On such occasions they shall reframn from
wearing 4 wiiform and from carrying thewr service gun or other, lawfully possessed
firearms In case the gathering 15 ordered to be dissolved they shall immediately leave

Section 5 of Act No 34 of 1989 on Parliumentary Elections (uz o1 izageyiilést
képviseldk vilusztasarol szolo 1989 S XXXIV toriény), as amended on 20 January
1994, provides that, 1n the individual electors, constituents dre entitled to nonunate a
third person ds a candidate for the electuons by submitting theirr "nonunation coupon'’
("aganlasi szeheny } A candidate’s eventual nomination 1s subject to the recespt of at
least 750 nemunation coupons signed by consutuents Section 6 para 2 {¢) provides
that, on the nomination of « candidate for the elections, the candidate shall declare to
the competent election commuittee that he does not hold a post that 15 incompatible with
his potential mandate or that he would resign from such a post, 1If elected According
to Section 6 para 6, the nonnation coupons shall be destroyed after the nomination
has been confirmed by the eleciion committee Paragraph ¥ requites that the nemination
coupons shall be handled confidentially Paragraph 14 prolibits that record be kept of
the nomination coupans

Sections 5 and 6 of Law-Deciee No 10 of 1971 on the Service of Career
Members of the Aimed Forces and Armed Bodies (a fegvveres erdk ey a fegweres
testuletek hoatasos allomanvanuk szolgalatt yoszomarol szolo 1971 ewt 10 ten
veayerepi rendelet), as n foice n the relevant perod, regulated the ternunation of the
service of a career member of the wimed forces/bodies Section 5 para 2 (e) requires
that the service shall be terminated if, 1nter wlta, the career member of the armed
forces/bodies resigns Fngagement in politica) activities 15 no ground for the termination
of the ervice

COMPLAINTS

1 The applicant complams under Article 10 of the Convention that, in the relevant
period, the prolibition contamed i S 40/B para 4 of the Hungauan Constitution
viokated s nght to freedom of expressien He also complains under Articles 11 and
18 of the Convention that S 40/B paia 4 of the Constitution violated s night to
freedom of assoctation He submuts in particular that the aim of the legal provision i
question 15 not clear, and that he was completely prolubited fiom exercising such nghts

2 He further compiains under Arucike 10 1 conjunction with Article 14 of the
Convention about the discriminatory and arbitrary character of 5 40/B para 4 1n that
1t does not extend to the whole civil service but only applies to members of the armed
forces, the police force and the aivil nationul secunty services
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THE LAW

1 The apphicant complains that, 1 the elevant period, he was prohibited from
Jomning poliical parties and from engagimg m pohitical activities, as a comsequence of
the amendment of the Hungartan Constitution effective as from 1 Junuary 1994

2 The Government submut that the applicant has failed to specify the pohiucal
activities, the pursuance of wluch he feels prevented from In thewr view, the applicant
has thus failed to substantiate lus complaint for the purposes of admissibility In these
circumstances, the Government raise the question whether the applicant can claim to
be a vicum of any breach of hiy Convention nghts, on account of S 40/B of the
Constitution, within the meaming of Article 25 of the Convention

The applicant contests the Government’s position He submits that he was a
victim of a continuous violatton of s rights In particular, he was prevented from,
mnter @lia, foundmg and participating 1n ass0C1atlons  dccepting appointment 45 a
candidate for elections, supporung election candidates and joming political parties

Article 25 of the Convention, so far as it 1s relevant, provides as follows

"1 The Commission mday recerve petitions  fiom any petsen,  claiming
to be the victim of a violation by one of the High Contracting Parties of the
rights et forth n thiy Cenvention

The Commission recalls that, 1 specific cucumstances, an applicant 14 entitled
to "claim to be the vicum of a violation of the Convention, even though he 15 not able
to allege in support of his application that e has been subject to a concrete State
measure The question whether the applicant was actually the victim of any violation
of the Convention may exceptiondlly mvolve determining whether the contested
legisiation 15 tn 1tself compatible with the Convention’s provisions (ef Eur Court HR,
Klass and Others v Germany judgment of 6 September 1978, Series A no 28, p 20,
para 38, Dudgeon v the United Kmgdom judgment of 22 October 1981, Series A
no 45, p L8, pars 41)

The Commissien notes that, subsequent to the impugned amendment of the
Hungarian Constitwtion, the Head of the Nuauonal Police, on 28 Januvary 1994,
demanded m a circular letter that policemen should refrain from pohitical actvines and
mdicated that those who wished to putsue politicel activities would have o leave the
police Moreover, m another circular letter of 16 February 1994, the Head of the
National Police declared that no exemption could be given from the prolbition
contained 1n S 40/B paa 4 of the Constitution

It 15 true that, notwithstanding the tmpugned provision of the Constitution, n the
refevant pernod the applicant was not completely prevented from engaging 1n political
activities There 15 no indiation that he could not nonunate a thud person as a
candidate for the elections by submutting his nonunation coupon Moreover, he was free
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to accept & nomination as o candidate for the clections on condition that if elected, he
should resign frem any position incompatible with has mandate Furthermore nerther
the impugned constitutional prolibition nor the other relevant laws entailed any formal
sanction for legiimate political activibies potentially assumed by the apphcant

However, the Commussion, having regard to the limited nature of these
possibilities to articulate politicaf preferences and, in particular, to the cucular letters
1ssued by the Head of the National Peolice consders that the applicant could be
reasonably concerned by the conseyuences of his expression of political views

In these circumstances, the Comnussion finds that the applicant can claim to be
4 victim within the meaning of Article 25 of the Convention

3 The Government reiterate that the appheant has failed to specify in what manner
he was actually pievented from the pursuance of political activities and, as 4
consequence, they raive the question whether or not the application 15 m compliance
with the requirements of Aiticie 26 of the Convention

The applicant argues that although s disputable whether ¢ complamt to the
Constitutional Court can be deemed an etfective remedy 1n the case he nevertheless
brought 4 constitutional complamt and thus undoubtedly exhausted the available
domesnc remedies Moreover, he lodged his application within the stx months’ time
hrmut as from both the date of amendment ot the Constitution and the decision of the
Constitutional Court

Article 26 of the Convention provides as foliows

The Commussion may cnly deal with the matter after all demestic remedies
have been exhausted according to the generally recognised rules of mternational
law and within a period of s1x months trom the date on which the final decision
was taken

The Commission notes that the apphcant challenged S 40/B para 4 of the
Constitution before the Constitutional Comt wluch on 11 Apnl 1994 rejected his
constitutional complaint holding that 1t had no competence to quash a provision of the
Constitution 1tself

In these circumstances, the Commussion finds that the application cannot be
rejected for non-exhaustion of domestic 1emedies under Arucle 27 para 3 of the
Convention
4 The applicant complains under Article 10 of the Convention that 1n the elevant
period, S 40/B para 4 of the Hunguaitan Constitution violated his nght to fieedom of

CXAPression

Article 10 of the Convention, so i as 1elevant, provides as follows
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"1 Everyone has the nght to freedom of expression Thas right shall include
freedom to hold opiions 4nd to recerve and impart information and 1deas
without interference by public authority

2 The exercise of these freedoms, siuce tt carnes with 1t duties and
responsibihities, may be subjeut 10 such formabimes, condhtions restnctions or
penalties as are prescnibed by law and dre necessary m a democratic society, in
the nterests of national securnity, territorial integrity or public afety, for the
prevention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for prevenung the disclosure of
mformation recetved n conhdence, or for mantamng the authority and
impartadity of the judiciary

The Government subnut that, i addwon to the general prombition of
pelicemen’™s mvolvement in political activities contained 1 S 40/B of the Constitution,
the further relevant legislanion, namely the Police Acl 1994 and the Regulation 1995,
provides for a ~pecific legal framework The provisions of this legal framework are, in
their view, detailed enough to specity the restiictions unposed on policemen, as to therr
nght to freedom of expression, 1 4 manner m confornuty with Article 10 para 2

The appheant maintains that the piohibiion at 1ssue s of an unacceptably
general character and 15 largely prone to aibitrary mterpretation He argues that the
legal norms of 4 lower level, referied to by the Government, allowing for certain types
of political activities to be carnied out by police members, tn fact contradict the overall
constitutional ban He submits that there are no cledr ¢1uera as to the question whether
or not 4 particulsar actrvity falls under the noton of palincal activity

The Commission finds that this aspect of the apphcation nvolves serious 1ssues
of fact and law under the Convention, the determunation of which must be reserved to
4n examination on the ments This part of the application cannot, therefore be declared
manifestly 11l founded within the meaning of Article 27 para 2 of the Convention, no
other ground for declating 1t wnadminsible having been estabhiched

5 The applicant further comptains under Aiticle 11 - also mvoking Arucle 18 that
S 40/B para 4 of the Constitotion violated hus night 1o freedom of assoviation

Article 11 of the Convention provides as tollaws

"1 Everyone has the right to frieedon of pe weful assembly and o freedom
of associanen with ethers including the nght 1o form and 10 jom rade vmon<
for the protection of lus erests

2 No restrictions shall be placed on the exercise of these nghts other than
such as are prescrnibed by law and ate necessary 1n o democratic society in the
mterests of national secunity or public safety for the prevenuon ot disorder or
crtme, for the protecuion ot health or marals or tor the protection of the rights
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and freedoms of others This Arucle shall not prevent the impositon of lawful
restrictions on the exetcise of these rights by members of the armed farces of
the police or of the admistration of the State

The Government submut that the restriction of policemen’s party affiliaton has
been a necessary safeguard to ensure the disconnection of the msututional Iinks, which,
durning the totalitarsan ery, existed between the armed forces and political circles and
to prevent the members of armed forces from political commitment or from being
mvolved 1n pohtical manipulations In this respect they refer to paragraph 89 of the
opinion of the Commission m the Kosiek v Germany case (Series A no 105, p 38)
and to paragraph 96 of the epunon of the Comnusston n the Glasenapp v Germany
case (Sertes A no (4 p 49)

The applicant argues that the restriction 1 question 1s not necessary In a
democratic society and 1 in fact of o political nature He submuts 1n particular that the
aim of the impugned constitutional prevision 1s unclear and that he was completely
prohibited from exercising Jus night to fieedom of association

The Comrmussion hinds that this aspect of the applicabion 15 so closely linked to
the complaint under Article 10 of the Convention that 1t must hikewise be reserved to
an exarmination on the ments This part of the appheation cannot therefore be declared
manifestly dl founded witlun the meaming of Article 27 para 2 of the Convenuon, no
other ground for declaring it inadmisable having been established

6 The applicant further complains under Atticle 190 i conjuncuon with Anticle 14
of the Convention about the discrinunatory and abitrary character of 8§ 40/B para 4
m that it prevented policemen as such from any mvolvement m pohtical activities

Article 14 of the Convention provides as follows

The enjoyment of the nghts and freedoms set forth m this Convenuion shall be
secured without discritunation on any ground such as sex, race, colour
language, religion, political or other opinion natwonal or soctal ongin  associ
ation with a nationa]l mumonty propeity burth or other status

The Government submit that the prehitution at 1ssue 15 imposed not only upon
pohicemen but also upon members of the wimed torces judges, Constitutional Court
judges and prosecutors The Government referring to the Engel case (Eur Court HR,
Engel and Others v the Netherlands judgment of ¥ June 1976 Senes Ano 22, p 42
pard 103} further mamtain that any distinction made between policemen and other
groups of citizens, as to 1he exerune of the nght o fieedom of association and
expression, can be justihed on the ground of ditferences between the conditions of
mulitary and of civil hte and more specrtically, by the duties and responstbilines
pecuhar to members of the uimed forces
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The applicant argues that there 15 no objective and reasonable justification for
prohubiting a party aftiliation  nerther in respect of pelicemen nor of the other groups
of civil servants, referred to by the Government

The Commusston finds that the apphicant’s complant under Arucle 14 15 so
closely hinked to the above 1ssues under Articles 10 and 1] that st cannot be declared
manifestly il founded, either within the meaming of Arucle 27 para 2 of the
Convention, no other ground tor declaning 1t inadmissible having been established

For these reasons, the Commission, by 4 majority,

DECLARES THE APPLICATION ADMISSIBLE, without prejudging the ments
of the case
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