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I. INTRODUCTION
1. The following is an outline of the case as it has been

submitted to the European Commission of Human Rights by the parties.

A. The substance of the application

2. The applicant is a British citizen, born in 1942 and living in
Rusthall, Tunbridge Wells in Kent. He is represented before the

Commission by Messrs Winstanley—Burgess Solicitors, in London.

3. The Government of the United Kingdom are represented by their
Agent, Mrs A. Glover, Foreign and Commonwealth Office.

4. The applicant is a transsexual who_was_registered at birth as
1971 he changed his name and has been living as_a_male since. _His_

efforts to have his birth register corrected accordingly were to no
avall.

5. The applicant complains that the United kingdom law does not

confer on him a legal status corresponding_to his actual condition.
He invokes Arts 3, 8 (1) and 12 of the Convention.

B. Proceedings before the Commission

6. The application was introduced_with the European Commission of
Human Rights on 18 April 1979 and registered on 29 September 1981.

On 15 July 1982 the Commission proceeded to a first examinatlon of the
of Procedure to give notice of the application to the respondent
Government for observations on the admissibility and merits. After
extension of  the time limit originally fixed for 29 October 1982, the

and the applicant s reply was sent on,ll January 1983. The Comm15510n
exanined the application again on 7 July 1983 and decided to put
applicant was affected in his present situation_by_the impossibilit§
to have his birth register corrected. After receipt of the parties’
answers the Commission decided on 12 October 1983 to hold an oral
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hearing on admissibility and merits. At the hearing, held on 14 March
1984, the applicant was assisted by Mr N. Blake, counsel, and
Miss B. Taylor, solicitor. The Government was represented by its

Agent, Mrs A. Glover, as well as Mr N. Bratza, counsel, Mr R. Tomlinson,

éﬁﬁliéétion admigsible. Additional submissions in writing on the

8. Having declared the application admissible, the Commission, in
accordance with Art 28 (b) of the Convention, placed itself at the
disposal of the parties with a view to securing a friendly settlement

of the matter. In view of the attitude adopted by the parties, the
Commission finds that there 1is no basis for such a settlement.

C. The pfééeﬁi Report

9. The present Report has been drawn up by the Commission in
accordance with Art 31 of the Convention, after deliberations and
votes in plenary session, the following members being- present:

MM. J. A. FROWEIN, Acting President

J. E. S. FAWCETT

E. BUSUTTIL

G. TENEKIDES

S. TRECHSEL

J. A. CARRILLO

A. S. cOzligliyllk

J. C. SOYER

H. G. SCHERMERS

G. BATLINER

10. The text of the Report was adopted by the Commission on
12 December 1984 and is now transmitted to the Committee of Ministers
in accordance with Art 31 (2) of the Convention.

11. A friendly settlement of the case not having been reached the
purpose of the present Report, pursuant to Art 31 of the Convention, is
accordingly:
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1. to establish the facts, and

2. to state an opinion as to whether the facts found disclose
a breach by the respondent government of its obligations
under the Convention.
A schedule setting out the history of the proaeedings before the
Commission (Appendix 1), and the text of the decision on the
admissibility of the application (Appendix I1) are appended to this
Report.

12. - The full text of the partiesf_wr;tten and oral submissions and
the documents submitted to the Commission ate_ln_the_Commission 8
archives and can be made available to the Committee of Ministers on

request.
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II. ESTABLISHMENT OF THE FACTS
A. The applicant's situation
13. At the time of his birth the applieant exhibited all physical

recorded as a,female.and given the_christian_names_of Brenda_Margaret.
Early in his childhood the applicant was already exhibiting masculine
behaviour and was ambiguous in appearance._ In 1970 the applicant

point he assumed his appropriate role of a male. In September
1971 the applicant changed his name by deed poll. to Brendan Mark Rees
{subsequently in September 1977, to Mark Nicholas Alban Rees) and has

1982, indicates his adopted _forenames_without_the_pref_ix_Mr1 _The___

applieant's driving licence and national insurance card also contain
his present forenames.

14. Surgical treatment for physical sexual conversion began in May
1974 with a bilateral masectomy at Charing Cross Hospital, Fulham,
London. The surgical treatment has led to the removal of feminine

external characteristics. Hormone treatment has_led to the _appearance
of secondary masculine characteristics. The costs of the medical _____
treatment are supported by the National Health Service. The applicant
considers himself a man and is socially accepted as such. He_submitted
medical reports of Dr C.N. Armstrong dated 13 November 1979 and 7

October 1980.

15. _ The Report of 7 0ctober 1980 states that the applicant was a

birth but a case of intersex because transsexualism was in_the.‘_

doctor ] opinion, pre determined at birth The criteria of sex were
(1) chromosomal sex; (2) gonadal sex._ ovaries or testeS' (3)

Normally all_four_criteria were_of_the same_sex_and intersex should
be defined when any of the four criteria were not of the same sex.

16. In cases of intersex the assignment as male or female had to

Armstrong 8 opinion, psychological sex was the most important as it

[
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determined the individual's social activities and role in adult life

general appearance_ﬂss_masculine and he had a well—grown beard At

his birth the applicant was neither a normal female nor a normal male
but a case of Intersex.

B. The legal situation for transsexuals

l. Status

adopted names_(s. above para 13). The only exception to this is the
birth certificate.

of births and deaths for the area in which the.child is born. .Aﬁ
entry in a birth register and a certificate derived therefrom are
consldered as records of facts at the time of the birth The

particulars concerning a birth to be entered in the birth register are
prescribed in regulations made under the 1953 Act.

19. The 1953 Act provides for the cqrrection of clerical errors in
registers. The mode Qf,cqrrection_is prescribed in_regulations, Such
errors include the incorrect statement or omlssion of the year of the
birth to which an entry relates. There is also provision for
correction of errors of fact or substance in entries in birth )
registers. Such correction may be made to the entry only where the _
error was made when the birth wss_registered_(Section 29(3)). A birth
certificate being a certified copy of an entry in the register cannot
itself be altered but a new certificate may then be issued from the

corrected entry.

2. Marriage

20.  In English law marriage is defined as a voluntary union for
1ife of one man and one woman to the exclusion of all others.  Section
11 of the Matrimonial Causes Act 1973 gives statutory effect to the
common law provision that a marriage is void if, inter alla, the
parties are not respectively male and female.
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21.
and a
leadi

81

person of the transsexualfs former sex is not valid In the

ng case of Corbett v Corbett (1970 2 WLR 1306) which concerned

the application by a husband for a declaration of nullity of his

marri

age to a transsexual (male to female) several medical experts in

"It is common ground between all the medical witnesses that
the blological sexual comstitution of an individual is fixed
at birth (at the latest), and cannot be changed either by
natural development of organs of the opposite sex, or by
medical or surgical means”.

"Since marriage is essentlally a relationship between man
and woman, the validity of the marriage in this case

depends ... upon whether the respondent 1s or is not a woman
«es The question then becomes, what Is meant by the word

"woman" in the context.of a marriage ... Having regard to
the_essentially heterosexual_character of.the relationship
which is called marriage, the criteria must ... be

biological for even the most extreme degree of

gonads and male genitalia, cannot reproduce a person who is
naturally capable of performing the essential role of a women
in marriage. In other words, the law should adopt in the
first place,_the first three of the doctors' criteria, 1.e.

accordingly, and ignore any operative intervention. The

‘real difficulties, of course, will occur if these three

22.

criteria are not congruent. This question does not arise 1n
the present case... but it would seem_to_follow_,,,_that the
greater weight would probably be given to the genital
criteria than to the other two. This problem and, in

particular, the question of the effect .of surgical.

operations in such cases of physical intersex, must be left
until 1t comes for decision.”

The production of a birth certificate is not required for the

contracting of marriage. The completion of a notice is required in

Deceitful statements could lead to prosecution under the Perjury Act

1911.
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C. The éppliéant'é efforts to obtain reéégﬁitibn of his
present status

23. After the adoption of male forenames the applicant requested
the issue of a new passport in which, however, the prefix Mr was
denied to him (s. above para 13).

Finding that it would be impossible to have his b1rth
certificate altered to show his male sex, the applicant made )
unsuccessful efforts from 1973 onwards to get MPs to introduce a
private members bill into Parliament to resolve the problem of
transsexuals.

24, Despite the described legal position he applied on 10 November
1980 formally to have his recorded sex altered on his birth
certificate under the 1953 Act. The application was refused on 25
November 1980, The refusal stated that the report by Dr C. N.
Armstrong on the applicant's psychological sex was not decislve and
that in the absence of any medical report on the other agreed
criteria, 1.e. the chromosomal sex, gonadal sex and apparent sex of
the applicant the General Registrar was unable to concede_whether_an,_
error was made at birth registration. The medical evidence is that no
error was made at birth on the basis of these three criteria.

25. An application was made to the Law Society for legal aid in
order to apply for a Judicial Review of the Registrar General's
refusal. This application was refused on 18 December 1980. An appeal
against refusal of legal ald was rejected on 27 February 1981l. The
applicant submits that he was thereby deprived of the possibility of
pursuing remedies because of lack of funds.
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III.. SUBMISSIONS OF THE PARTIES
A. The Applicant
1. On Art 8
26. As regards hia complaint_under_Art 8 the applicant first

pointed out that his sexual reassignment was not ‘a capricious or
arbitrary decision. His adoption of the male sex was achieved after

psychiatric counselling, hormone treatment and surgery with the

effects as Iindicated in the medical reports_of_Dr_C N. Armstrong
dated 13 November 1979 and 7 October 1980, respectively. The treatment
was paid for by the State. The United Kingdom, having furthered his

sexual ‘reassignment in this way, subsequently failed to recognise the

his privacy and threatened hia honour and dignity because it .
identified him as a female both by his female names and the exp11c1t
entry as to his sex. In his opinion there would be no threat to
public order 1f the birth certificate contained the information that
reflects his present status while the original would_contain all the
facts that the Government considered appropriate to record as
historical evidence.

27. The applicant contested the statement by the United Kingdom )
that the birth certificate was simply a record of.facts_at the time of
birth and was not intended to be a record of the current identlty of
the indlvidual concerned. It was authoritive evidence of present

sex wherever that issue became legally relevant. He submitted that
individuals frequently were required to produce their birth
certificates in a host of situations,_eg first request for a
passport, securing policies of insurance, places in higher education
and by employers. 1t _was perhaps because .the United Kingdom did not
have civil status certificates or equivalent current identity -
documents that the birth certificate achieved this status. The birth
certificate was therefore in the United Kingdom a, matter of public
record. Any member of the public could obtain a copy on payment of a
requisite fee. The birth certificate would therefore continue to be
evidence of present sex of the person to whom it referred He himself
had to produce his birth certificate when he applied for the first
time for a passport and when he enrolled at a university. His _case

therefore was not distinguishable from the Van Oosterwijck case.
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28.  Referring to several publications on the problem of
transsexualism, the applicant submitted that these publications and

her in the new_sexual identity__ He_aileged_that even_in_the United.
Kingdom transsexuals had in some cases succeeded In having their birth
register changed. But in general recognition of the status of a
transsexual was not secured. The decision in the case Corbett v
Corbett had been followed on a number of occasions and for purposes
other than the determination of sex for the purpose of marriage. In
1980 there were two decisions of the National Insurance Commissioner
concerning tranasexuals (reported in the 1980 volume of National
Insurance Commissioner Decisions under RP/1 and RP/2). Both cases
involved male to female transsexuals who, for the purpose of the
soclal security legislation and the determination of sex for
retirment age, were held still to be men. And an Industrlal Tribunal
had in a case White V British Super (1977 Industrial_Relations_Las
Reports p 121) decided that sex was determined by the bilological
criteria and by the reproductive capacity and function of persons.
That case implied that misleading an employer as to sexual identity
would be gocd grounds for dismissal.

2. On Art 12

29. As regards the alleged violation of Art 12 of the Convention the
applicant submitted that he was psychologically, bicloglcally and
soclally unable to marry a man. It was also extremely unlikely that
any normal man would wish to marry a woman who_exhibited_male_secondary
sexual characteristics, or had a confirmed psyche and a male name. It
was the law which barred him from marrying a woman. Although it was
not necessary to produce a birth certificate in order to marry, his
marriage to a woman would, under the present law be invalid and he
had no intention of exposing himself or a uife to the problems which
would result_uere_his situation_revealed_to_the authorities,_ It was
his desire to stay within the law. It was also his desire to lead a
full male life. He had not previously allowed lialsons to _develop.
beyvond friendship for the reasons set out. The consequences of his
inability to contract a legal marriage with a woman were, according to
the applicant, considerable. He would be unable to adopt children, as
an unmarried couple could not together adopt a child. His partner
would be subject to comparable indignities, Much of the protegt1ve )
legislation in respect of tax, insurance, soclal security,_secnrity of
tenure and the ability to sponsor the gettlement of a non—citlzen
under the Immigration Law would be unavailable. The medical opinion
relied on in Corbett v Corbett was scarcely recent._ He contested )
that in the present state of medical knowledge and of English society
the treatment of sexual conversion could not be considered ‘as having

so that he could marry a woman. Insofar as the respondent Government
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relied on the judgment given in the case Corbett v Corbett the

at the end of 1969, some thirteen years ago. Tranmssexual operations
had continued throughout the world since then. There was a radically

would be no compelling reason why gender should not predominate for
social classification. The reasoning that sex was the necessary
classification for marriage was 1tself derived from an outdated
conception of marriage as _an institution for bilological reproduction,

several other judical authorities in other countries, includlng .
apparently a decision of the Supreme Court of New Jersey, which shared
with England and Wales a common foundation in the Common Law.

B. The respondent Government

1. On Art 8

positive action for the protection_of private_iifef_ Houeverr_thie
principle should not be pressed too far. There were limits to the i
extent to which a State was obliged to undertake positive action,_ The
Convention required the etriking_of‘a_baiance hetween the competing
interests of the individual and of society as a whole. The legal and
administrative system which prevailled in the_United Kingdom did not
upset the fair balance which was required to be struck. Far from

prohibiting or oppoaing the applicant's sexual reassignment, the___A

passport or a driving licence, he himself acknowledged that
documentat ion that related to him had been changed to reflect his new
name. As practice has changed recently he could also apply to have
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for third persons to obtain knowledge of the changes which had
occurred.

32. The sole exception to this rule was the birth certificate.
Demands of public or general interest were opposed to a change of this
document. The system of civil registration of births, deaths and
marriages provided and was intended to provide a legal and archival
proof of events and served the important public purpose not only of

registration records formed the basis for a comprehensive range of
vital statistics and constituted an Integral and essential part of the

research and the like. For this reason, considerable importance was
attached to maintaining the strict accuracy of these records.
33. In the absence of an error made at the original emtry, the

the United Kingdom the occasions on which such a disclosure risked
occurring were very limited. Admittedly the birth register and the
birth certificate did not reflect the applicant's adopted forenames
but they were no documents of current identity. However a birth

all. Although in practice there might be occasions.where a particular
institution or a particular employer may require the production of the

birth certificate, this was by no means an invariable practice. For
example, birth certificates were never required by insurance companies
for the issue of motor or household policies nor, in general, for the
issue of a life insurance policy. Even in the case of pensions or.
annuity policies, a birth certificate was not invariably required,
some companles requiring merely a passport or not even that.

34. It was also ;rue_that_;he,bi:;h_rgéis;ef_éés_éa#ily accessible
to the general public, but a person wanting to inspect another
person's birth register would have to know not merely the name with

which the person concerned was born, but also the date or approximate
date of birth, the place of birth and the registration district.
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2. On Art 12
35. _ As regards the alleged violation of Art 12 the respondent
Government submitted that the applicant's inability to marry a woman
stemmed exclusively from the substantive and fundamental principle of
law that a valid marriage can only be contracted between a man and a_
woman, i.e. between persons of the opposite sex. It could not fairly
be said of the United Kingdom that the question of the proper criteria

of sexual identity in the context of marriage had not been fully or

thoroughly examined.

36.  In the case of Corbett v Corbett, the High Court heard
evidence and argument for a period of some 18 days concerning this
very issue. Inter alia Dr C. N. Armstrong was heard as medical expert.
But his view was not universally shared. It was sufficient to say,
that advice received from Professor Dewhurst, who also submitted an
expert opinion in the case Corbett v Corbett, contradicted Dr =
Armstrong's view. Even if the latter's view represented the modern
trend of opinion it could not be found that the criteria adopted in
British case-law were so outmoded or so out of touch with modern
opinion as to be arbitrary and unreasonable.

37. It was not correct that the applicant could not adopt a child.
As regards adoption the court had to decide in every cagse whether an
adoption can take place. The court had to give first consideration to
the need to safeguard and promote the child's welfare, But subject to
that there was no objection to a person who has gone through a sex
ressignment adopting a child.
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38.

a)

b)

A.

39.

OPINION OF THE COMMISSION

the applicant s present statqs_anonnte to a violation of

the applicant's right to respect for his private life as
guaranteed by Art 8 (1) of the Convention

.the right to marry_and,found a famlly as guaranteed by

Art 12 of the Convention.

On Art 8

The applicant complains that the United Kingdom law does not

confer on him a legal status corresponding to his actual condition.
He invokes Art 8 of the Convention which reads as follows:

40.

"1. Everyone has the right to resPect for his private and
family 1life, his home and his correspondence.

2. There shall be no interference by a pnblié eothority

safety or the economic well being of the country, for the _
prevention of disorder or crime, for the protection of health

or morals, or for the protection of the rights and freedoms
of others.”

The object of this Article is essentially that of protecting

the individual against arbitrary interference by the public . .
authorities. Nevertheless, it does not merely compel the State to

abstain from such interference; in addition to this primarily
negative undertaking, there may be positive obligations inherent in an
effective respect for private life (cf Eur Court HR, judgment of
13.6.1979, Vol 31, para 31).



Z 14 -

9532/81

concerning the_Vsn_Oosteruijck case_(N__7654/76 1.3, 1979, Publ of the
Eur Court HR Series B, Vol 36, p 26, para 52} that a State which

(cf_also Meissner v Federal_Republic of Germany, N° 6699/74 _Comm._-
Report of 11.10.1979, DR 17, 21; Dec. N°® 9420/81, 38 Transsexuals v
Italy, 5.10.1982, unpublished}).

42. The present applicant is,_as has not been contested by the

respondent Government, a transsexual having undergone hormone and
surgical treatment to change his sex from female to male._ His

such. According to the medical expert opinion of Dr C.N. Armstrong the
applicant's sex should be assligned male. The respondent Government
have, at least for the purposes of Art 8,_not contested this. They

the problem of nullity of a marriage and_wss decided in 1969, Lven if

at the time Professor Dewhurst did not agree with Dr C.N. Armstrong's
opinion on transsexualism the respondent Government have not shown

sex may not be a factor of overriding importance for the determination
of a person's status.

43. The Commission accepts the applicsnt 5 view that sex is one of
the essential elements of human personality. If modern medical
research into the specific problems of transsexualism and surgery as

been effected, to confirm his/her normal appearance by the necessary
documents. '

44, In this context the Commission notes that several member
States of the 00uncil of Europe have meanwhile recognised the .
possibility of a change of sex of transsexuals and, subject to certain
conditions, acknowledge their right to marry a person of their former
sex (see eg the Swedish Act of 21 April 1972 on acknowledgement of sex
in certain cases — Lag om fastst¥llande av k¥nstillh8righet 1 vissa fall
- SFS 1972: 119; decision of the Federal Constitutionsl_Court of 11
October 1978, BVerfGE 49, 286 and the German Act on Transsexuals of 10
September 1980, BGB1 1980, I, p 1654; the Italian Act of 4 May 1982
on Correction of Sexual Status - Norme in materia di rettificazione di
attribuzione di sesso - Legge 14 aprile 1982, n 164 in Gazz Uff N° 106
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of sex and allow a corresponding entry in the birth register with .
effect ex nunc; 1n Norway change of sex is acknowledged by ministerial
measures - see Michael R. Will, Geburt eines Menschenrechts, =
Geschlechtsidentitdt im europdischen Recht, in: Rechtsvergleichung,
Europarecht und Staatenintegration, 1983, p 911 et seq, at p 916 note
16 and 19). .

45. .The respondent Government argue that sufficient recognition
wag given to the applicant's status by the issue of official documents
(mentioned above in para 13) to be consistent with his adopted
identity. To that extent the case was also distinguishable from the
Van Oosterwi jck case.

46. The Commission notes however that in the Van Qosterwijck case

to correspond to his (changed) sex and thus render his identity
documents couform to his new identity (loc cit, para 47). It was

nevertheless be occasions where a particular institution og_é__ L
particular employer may require the_p;qdpqtiqn_9f_a_bi;ph_cer;¢fi;ate.

Also, the birth register is easily accessible to the general public..
According to the applicant's uncontested statements he himself had to
produce his birth certificate when he applied for the first time for a
passport and when he enrolled at a university and there were a host of
other situations in which a birth certificate was required, eg. . ..
securing insurance policles, applying for places in higher education
or with private employers. In this respect the present case can
consequently not be distinguished from the Van Qosterwijck case.

The Commission also notes that when the applicant changed his =
forenames and requested the issue of a passport indicating his adopted
forenames it had not been possible for him to obtain the prefix Mr in

this document.
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medical recognition of the necessity to assist the applicant to
realise his identity must ‘also be regarded as a further _argument for

According to his uncontested statements,_English case-law implied that -
an employer who would be "misled” by a transsexual as to the_ ‘real”
(le former) sexual identity of the latter had good ground for a
dismissal.

49.  The refusal to amend the birth register cannot be Justified

by any reasons of public_interest,_ The respondent Government have

pointed out that the birth register was Intended to orouide authent1c

particular moment a person has changed_sex,_ Nor does such_en_entry
affect the statistical value of birth registers. On the contrary 1t
helps to give a statistical picture correspouding to the actual

situation.

50. The Commission considers that the failure of the United

lawfully ocCUrred, amounts to e veritsble_fsilure_to recognise the .
respect due to his private life within the meaning of Art 8 (1) of the
Convention. .

51. The Commission, therefore, unanimously concludes that Art 8
has been violated in the instant case.

B. On Art 12

Art 12 of the Convention.

53. The Commission unanimously concludes that there is no

violation of this provision. The Commission is however_divided as to

the reasons for this conclusion and the two lines of reasoning are set
out below separately.
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OPINION OF MM. FROWEIN, BUSUTTIL, TRECHSEL,
CARRILLO and SCHERMERS

54. Art 12 of the Convention ﬁrevides:

"Men and women.ef ﬁarriageeble_age heve the right tc_
marry and to found a family, according to the national
laws governing the exercise of this right”.

to marry a woman. This is howeyer,_not the result of a specific act on
the part of the respondent Government. It results directly from the
fact that the applicant is not recognised as 'a man', a matter of

which account has already been taken in connection with Art 8 of the
Convention. There is nc_reason_to believe that ane this_ebstacle has
been removed the applicant is still not able to marry. Both from the
applicant's point of view and that of the respondent Government the
applicant's complaint based on an alleged violation of Art 12 of the
Convention is thus in the last analysis identical with that raised
under Art 8. What he is complaining of is only a necessary

consequence of the violation of Art 8.
We conclude that there is no seﬁerate violation of Art 12.

OPINION OF MM FAWCETT, TENEKIDES, GOZUBUYUK, SOYER
and BATLINER

55. We do not consider that a violation of Art 8 automatically
implies in the instant case a violation of Art 12 or (expressed
affirmatively) that the same right which entitles a person under Art 8
of the Convention to be recognised and registered in the births
register as “a man” includes in the present case the right to marry,
under Art 12 of the Convention. On the contrary, we consider that the
application of Art 12 must here be separated from the application of

Art 8.
i. The two Articles are drafted on a diffefent.plsn.

Art 8 starts by cenferring a right on Tevefjene" (to feséect
for his private and family 1life). Only then does it lay down the
limitations which may be imposed on this right by the nationral law.

Art 12 proceeds differently. The right it mentions (to marry
and found a family) ie guaranteed "according to the national laws
governing -the exercise of this right”. Certainly, the national laws
are by no means free arbitrarily to restrict the right to marry and to
found a family - otherwise Art 12 of the Convention would be devoild of
sense - but the tenor of this Article is couched in a way which is
manifestly less rigid than for instance Art 8. 1Im our view the
national laws may submit the exercise of the right to marry and to
found a family to limitations which are neither unreasonable nor
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arbltrary according to the natural fundanental lnstitutlons of
marriage and the family which form part of the deep—rooted tradition
of the member States.

publlc recognltion and the recognition with respect to the social _
environment in general of a person's clvil status as a man or a woman
(and consequently the right to reglstration as a man or a woman or to
the amendment of the reglstratlon in the birth reglster, on Identlty
cards etc) but the natlonal laws can clearly.reqnire men and women
protected by Art 8 of the Conventlon to satisfy speclific requirements
In order to marry and found a famlly with respect to the formalities
required for contracting a marriage or as regards age (physlcal and
psychological maturity), and may also exclude certaln specifled
categories of men and women (eg cases of mental disorder, close
relatives, adoption or, as is done by some member States of the
Convention, physical incapacity to procreate).

11. More specifically having regard to its soclal purpose
(finallté soclale) Art 12 includes the physlcal capacity to procreate.
This follows from the text of Art 12 "Men and women of marrlageable
age have the right to marry”. These references to marriageable age
and to the different sex of the spouses are obviously Intended to
refer to the physical capacity to procreate. This ls confirmed by the
preparatory documents for Art 16 (1) of the United Nations Declaration
of Human Rights from where the words "dge nubile” In the French

verslon of Art 12 of the Convention were taken which_make It clear

that the lnstltutlon of marriage, whose essentlal purpose Is the
f0undation of a family, requires in principle the capacity to _
procreate (Summary Record of the (Humanitarian and Social) Committee of
the General Assembly, A/C.3/8R.124, Meetings of 21 September - 8 December
P 363 see also A. Verdoodt, Naissance et Signlfication de la
Déclaration Universelle des Droits de 1' Homme, Louvaln 1964, p 167 -

169; N. Roblnson, The Universal Declaration of Human nghts, New York

1958, Art 16, annotation 2, n 125).

It follows that 8 Contraeting State mnst be nermitted to )
physical Incapacity to procreate elther absolutely (in the case of a
transsexual) or In relation to the sexual category of the other spouse
(in the case of Iindlviduals of the same sex).

Such sltoatlons ﬁhose legal reoognition miéht aopear to the
natlonal legislator as distorting the essential nature of marriage

and {ts soclal purpose (finalité soclale) justlfy allowing the State
to refuse the right to marry.

~ For the above reasons we are of the opinlon that there has N
been no violation of Art 12 of the European Convention in the Instant
case.

Secre Ti!zze Commission Acting President of ission

t A

(H.C. KRUGgl (J.A. FROWEIN)
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APPENDIX I

History of the Proéeedings

Item

Date Note

Introduction of the appllcation
Reglstration of the application

First examinatlon of the
application by the Commlsslon
and declslon to communlcate
it for observations on
admlssibllity and merlts

Recelpt of Government
observatlons dated
7 December 1982

Recelpt of applléant's
observatlons Iln reply

Further examlnatlon of the
applicatlon by the
Commlsslon and decision to
put questions to the partles

28 April 1979

29 September 1981

15 July 1982 MM Nérgaard
Sperdutl
Froweln
Fawcett
Busuttil
Tenekides
Trechsel
Klernan
Melchlor
Carrillo
Gozibiiviik
Weltzel
Schermers

10 December 1982

11 January 1983

7 July 1983 MM Nérgaard
Sperdutld
Froweln
Fawcett
Tenekides
Trechsel
Klernan
Melchlor
Sampalo
Carrlillo
Goziibuylk
Weitzel
Soyer
Schermers
Danellus
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Commisgion grants the
applicant legal aid

Recelpt of Government's and
applicant's replies to the
questlons put by the Commlssion

application by the Commisgsion
and decision to hold an oral

hearing on the admigsibility
and merits of the application

Hearing on admissibility and
merits and decision to
declare the application
admisaible

- 20 -

15 July 1983

9 September 1983

12 October 1983

14 and
15 March 1984

MM

MM

Ngrgaard
Sperduti
Frowein

Trechsel
Kiernan

Melchior
Weitzel

Soyer .
Schermers
Danelius

Frowelin
Ngrgaard
Sperduti
Fawcett
Jérundsson
Tenekides
Trechsel
Kiernan.
Melchlor
Sampailo
Weltzel

Fawcett
Busuttil
Tenekides
Trechsel
Melchlor
Sampailo
Goziibiiyiik
Weltzel
Soyer
Schermers
Danelius
Batliner
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Commission takes note that 6 October 1984
no result was reached in the
friendly settlement negotiations

Commlssion's deliberations on 12 December 1984
the merits and adoption of
the Report under Art 31

MM

Ngrgaard
Sperduti
Ermacora
Busuttil
Jorundsson
Tenekides
Trecheel
Kiernan
Carrillo
Goziibiiyiik
Soyer
Schermers
Danelius
Batliner
Anton
Campinos

_ Vandenberghe

Mrs

MM

Thune

Frowelin
Fawcett
Busuttil
Tenekides
Trechsel
Carrille
Goziibiiylik
Soyer
Schermers
Batliner
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