APPLICATION N° 28780/95

Illich SANCHEZ RAMIREZ, v/FRANCE

DECISION of 24 June 1996 on the admissibility of the application

Article I of the Convention Cooperation between the police of a High Contracting
Party to the Comention and the police of a State not party to the Comcntion
Examination of the facts whereby the applicant came under the yurisdiction of the High
Contractineg Parny

Article 5, paragraph 1 of the Convention Applicant aliegedly deprived of hibern
while abroad and hunded over by the authorities of the forewgn Stute to the French
police The fuct that a wariant of ariest was not sened on the applicant wntd he
disemburked from a plane does not affect the legal basts of the prior deprivation of
hberne which he claims to have suffered

Article 5, paragraph 1 (¢) of the Convention Following coopetatiaon between ihe
police of a High Contracting Party fo the Convention and the authorities of a State not
party to the Convention, the deprivation of the applicant’s libeity by the authoiities of
the High Contracting Party pursuant to a warrant setved on the applicant immediwatel
he arnived withun the territory of this State 15, on the facts n confornuty with this
Provision

IHE FACTS

The apphicant. known as Carlos', was born 1n 1949 1 Caracas (Venezuela) and
descnbes himself as a revolutionary by profession He 1s currently i pnson in Fresnes

The facis as submitted by the applicant, may be summarised 45 follows
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The applicant submuts that, following a surpical operation, he was staying 1 a
villa m Khartoum (Sudan) under the protection of the Sudanese national secunity forces
when, on the mght of 14-15 August 1994, he was attacked by a dozen or so men, some
ot whom he recognised as members of hus guard

He udds that he was handcoffed and fettered, that a military dovtor gave him an
injection and that he was then hooded He was laid on the floor of 4 van and taken to
the arrport, where he says he saw, through the hood (which was very thin), two
Frenchmen ~tanding at the bottom of the steps up to an aeroplane He was put onto the
plane, which left immediately He was then placed in a bag and strapped around his
teet, knees and <houlders

When he armnived at Villacoublay mulitary airbase on 15 August 1994, at around
10 am , the applicant was tahen 1nto the charge of officers of the French Intellipence
Service (Direction de la surverllance du ternitoire, herewnafter the DS T ) He claims
that he was then thrown onto the floor in the back of an estate type vehicle, covered
with a blanket and sat upen by two men

On amval at the DST premises an arrest warrant was senved on lum The
warrant had been 1ssued on 7 June 1994 by the judge nvesugating a car bomb
explosion in Paris on 22 April 1982 which had killed one person and wounded seventy
others

On 16 August 1994 the 1pphicant was brought before the investigating judge

He was charged with being an accessory to causing criminal damage 1o real and
personal property by means of an explosive or incendhary device, thereby killing one
person and permanently mainung others, and alvo with murder and gnevous badily
harm

He bud m fact been convicted i absenna by Parts Assize Court on 1 June [992
on several counts of murder and one of attempted murder and sentenced to life
imprisonment

On 5 September 1994, the applicant fled 4 cernorars applivation with the
Indictments Division of Panis Court of Appeal He alleged that, while he was staying
lawfully 1a Khartoum, Sudanese police officers had se1zed, bound, drugged and hooded
him and handed bim over to French police offtcers, who had put hum, by farce, into a
French muluary plane bound for Villacoublay mulitary base and that as soon as he
armived there, French police officers had served hum with the arrest warrant 1ssued by
the investigating judge On this point, he submtied that, since he was seized abroad,
the French judicral authorities should have 1ssued an mternational arrest warrant
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He also argued that the extradition procedure laid down by the Law of 10 March
1927 had not been followed, although he had allegedly been expelled from Sudan at
the request of the French Interior Ministry Therefore, he claimed to have been
wrongfully extradited, since the unlawfulness of the request for him to be handed over
had rendered his arrest void pursuant to section 23 of the Law of 10 March 1927

Lastly, he alleged that there had been a violation of Article 5 para 1 of the
Convention i that he had been deprived of his liberty following an unlawful arrest,

In its judgment of 7 November 1994, the Indictments Division held as follows:

"In the hght of the strong grounds for suspecting Illich Sdnchez Rumirez, the
investigating judge delivered a warrant of arrest against the [said Sinchez], who
was on the run, on 7 June 1994, This warrant was effective only within French
territory, pursuant to the provisions of section 131 of (he Code of Criminal
Procedure

The said warrant was duly served on the applicant on the day of lus arrest on
national territory, at Villacoublay, in accordance with the provisions of the Code
of Criminal Procedure

The procedural validity of Illich Sanchez Rammrez’s arrest m France 15 un-
questionable

The fact that no international arrest warrant was issued 1s linked to the fact that
there were ne extradition proceedings, and these two issues will be examined
together

From the case-hle, it appears that, on 15 August 1994, at 1015 am,
Mr. Pouessel, acung Chief Superintendent at the D.S.T., was informed by hiy
superiors that a person who might be Illich Sdnchez Ramirez, alias Carlos, born
m 1949 1n Caracas (Venezuela) had arrived in Villacoublay from Sudan
Mr Pouessel immedhately went to Villacoublay and ook the applicant mnto his
custody

In the absence of any other details on the case-file, this court can find only that
the circumstances in which Hiich Sanchez Ramirez was put on a French planc
are, at present, unknown

It appears, in any event, that the applicant was indeed deported to France
without any judicial extradition proceedings and without an international arrest

warrant having been 1ssued agamnst him

The applicant maintamns that his deportation was illegal and that, consequently,
his arrest within French territory was void.
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The court noles that there is no extradition treaty between France and Sudan
and that the French authorities made no request for the applicant to be detained
pending extradition or extradited.

Any decision taken by the Sudanese authorities alome to refuse a residence
permit to, or to expel or deport, an individual who may or may not have been
an illegal or undesirable alien falls within the sovereign powers of that State;
and, in the absence of any treaty, the use of extradition falls within a State’s
sovereign discretion.

In the instant case, the applicant cannoi argue that there has been any violkation
of a provision of the Law of 10 March 1927 since no extradition proceedings
were taken against him, and the offences with which he was charged were not
amongst those incapable of founding a request for extradition under that Law.

Therefore, it has not been established that the applicant was handed over by
Swdan in breach of the provisions of a treaty, nor that he was the subject of a
disguised extradition.

Furthermore, the ability to take criminal proceedings against, and apply the
crinunal faw in France to, someone who has fled abroad is not dependent on that
person returning voluntarily to France or on extradition proceedings being taken.

An individual has no grounds on which to bring an action before the French
courts challenging his expulsion or deportation by a foreign government acting
in its sovereign capacity.

Moreover, case-law also provides that the circumstances in which someone,
against whom proceedings are lawfully being taken and against whom a valid
arrest warrant has been issued, has been apprehended and handed over to the
French legal authorities are not in themselves sufficient to render the proceed-
ings void, provided that they have not vitiated the search for and process of
establishing the truth, nor made it impossible for the defence to exercise its
rights before the investigating authorities and the trial courts.

On the facts, the deportation of lilich Sdnchez Ramirez from Sudan, assuming

that this is what happened, constituted a sovereign act on the part of the
Sudanese Government which is outside the jurisdiction of the French courts,
save for the purposes of punishing acts constituting criminal offences which
have been brought to the knowledge of those courts and which have been
committed by French citizens.

Lastly, since there were ne extradition proceedings, the ability to execule a
duly-issued warrant of arrest within national territory was not conditional on the
voluntary return of Ilich Sdnchez Ramirez."



Regarding the alleged violation of Article 5, the court held as follows

Hlich Sanchez Ramurez was arrested and detamned for the purposes of bringing
him before the court on suspicion of using explosives and thereby causing death
and permanent ingury and disability

Further, as set out above, the circumstances under which he was arrested do not
render s detention void

Accordingly, the applicant’s application was dismissed

On 21 February 1995, the Court of Cassation ruled on the apphicant’s appeal
against that judgment

The applicant had alleged, infer alia, that there had been a violation of Article 5
of the Convention on the grounds that, "the court could not pretend to believe that an
acting Chief Superintendent of the D 8 T had learned, at the very [ast moment, from
his supenors' that the appellant was at Villacoublay, where he could be apprehiended,
without dealing with the appellant’s submussions {(which, for good reason, have not
been disputed) that he was not arrested at Villacoublay, but in Khartoum, that despite
the absence of any mnternational arrest warrant, he was handed over, on Sudanese
territory, by the Sudanese police to French police officers flown over specially for that
purpose by French mulitary aeroplane, and that the appellant, while still under arrest,
was put onto the aeroplane and taken, under guard, to Villacoublay mulitary airbase
where an arrest warrant valid within French temtory was served on him Thus, the
court aveided ruling on the lawfulness of the appellant’s bemng held under airest by
representatives of the French State from Khartoum to Villacoublay Yet this was
precisely the ground on which 1t had been argued that Sdnchez Ramirez’s detention was
arburary Hence the court below failed to give reasons for its decision and vielated
section 593 of the Code of Criminal Procedure”

The applicant also complained that he had been extradited but that the
Indictments Division had refused to recogmise this fact

He also argued that, 1t has already been established that the appellant was
arrested in Khartoum during the first fortmight 1in August 1994 and that he has been and
(18 still bemng) continuously detamed since that ume, and that on 15 August 1994, at
Khartoum awrport, he was transferred from the custody of the Sudanese police to that
of French police officers, to whom he was handed over to be taken, under escort, by
mihitary plane to Villacoublay base In the absence of an international arrest warrant,
there was, therefore, at the time and place of his being handed over to the French
authonties, no lawful authonty for his arrest and detention

As regards Article 5 of the Convention, he submitted that, 1t appears from

paragraph 1 that the exceptions to the night to liberty can be permttted only in various
cases of arrest or detention duly effected 'in accordance with a procedure prescribed by
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law Thesc provisions, which were violated by the judgment under appeal placed the
Indictments Division under an obligation to find the appellant’s detention by
representatives of the French authonities wrengful from the time when lie was put onto
a mihitary plane 1n Khartoumn unil he was taken off that plane at Villacoublay, where
the warrant tor hus arrest within French territory was served on lum

The Court of Cassation after summansing the Indictments Division s findings
of fact and reasoning, held as follows

In 50 holding, the court [below] gave legal grounds for its decision and did not
commut the errors alleged by the appellant (n us grounds of appeit

Lt was comrect n stating that the ability to take cruninal proceedugs against, and

apply the ciiminal Yaw o o person who has fled abroad s 1w no way dependent
on that person returning veluntarily to france or on extradion proceedings
being taken Where there 15 no treaty, 1t 15 encugh if the oftences with which he
1s charged are capable of founding a request for extradition under the Law of
1) March 1927

Moreover the national courts have no junsdictton to exanune the circumstances
m which a person i arrested abroad by the local authorities acting alone and
m the exercise of thewr sovereign powers ond handed over 1o French police
officers

Accordingly the Court of Cassation dismissed the appheant’s appeal
COMPLAINIS

1 The apphcant claims first, that there has been a violation of Arucle 3 of the
Convention

2 Secondly, he complains that there has been a violation of Article 5 para 1 of the
Convention sobmitting that the French State had not tahen extradition procecdings and
that the jucge had 1ssued only 1 nationdl arrest warrant whose effects were confined
w0 French testitory

F'HE LAW

I The applicant complains, first, that there has been a violation of Article 3 of the
Cenvention which reads as follows

No onc shall be subjected to torture or to ithuman or degradig treatment or
punishment

The Commussion notes af the outset that the applicant’s complamt 18 not
supported by any cvedence on the case-file It further notes that the applicant took no
steps to raise this allegation before the national courts
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It follows that this complaint must be rejected as mamfestly ill-founded pursuant
to Article 27 para 2 of the Convention

2 Secondly, the applicant complains that there has been a violation of Article 5
para 1 of the Convention, which states as follows:

"1 Everyone has the right to hiberty and secunty of person No one shall be
deprived of his liberty save in the following cases and in accordance with a
procedure prescribed by law:

a. the lawful detention of a person after conviction by a competent court;

b the lawful arrest or detention of a person for non-compliance with the
lawful order of a court or in order to secure the fulfilment of any obhgation
prescribed by law;

c. the lawful arrest or detention of a person effected for the purpose of
bringing him before the competent legal autherity on reasonable suspicion of
having comrmutted an offence or when it is reasonably considered necessary to
prevent his commutting an offence or fleeing after having done so,

d the detention of a minor by lawful order for the purpose of educational
supervisien or his lawfu! detention for the purpose of bringing him before the
competent legal authority,

e, the lawful detention of persons for the prevention of the spreading of
infectious diseases, of persons of unsound mind, alcoholics or drug addicts or
vagrants;

f the lawful arrest or detention of a person to prevent his effecting an
unauthorised entry into the country or of a person against whom action 1s being
taken with a view to deportation or extradition "

The Commission recalls, first of all, that i so far as the application concerns the
circumstances in which the applicant was allegedly deprived of Ins Iiberty in Sudan, it
is outwith the jurisdiction of the Commussion, ratione personae, since the European
Convention on Human Rights does not bind that State, and would, therefore, have to
be rejected as being incompatible with the provisions of the Convention

However, the applicant is essentially complaining about the deprivation of his
liberty by the French authorities,

According to the applicant, he was taken mto the custody of French police
officers and deprived of his hiberty in a French military aeroplane. If this was indeed
the case, from the time of being handed over to those officers, the applicant was
effectively under the authority, and therefore the jurisdiction, of France, even if this
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authonty was, 1 the circumstances, being exerased abroad (see the decisions on the
admissibility of Applications Nos 678(3/74 and 695075, Cyprus v Turkey DR 2
p 125 No 8916/80, Freda v Ialy, Dec 7 1080, DR 21 p 250 and No 140(K/88,
Remette v France Dec 2 108G, DR 03 p 189)

As regards the lawfulness of the deprivation of the applicant’s liberty, it has been
established that an arrest warrant was 1ssued against him by the mvestigating judge on
7 June 1994 This warrant was 1ssued because the applicant, who was on the run, was
suspected of mmvolvement in preparing and executing o terronst attack which took place
in Paris on 22 Apnl 1982 The applicant was therefore deprived of hus hiberty in the
vircumstances descnibed w Article 5 para 1 (c) of the Convention

The arrest warrant was executed by French polwe officers, in accordance with
French law - as has, morcover, been established by the domestic courts which dealt
with the case

It does not appear to the Commission that any cooperation which occurred 1n
this case between the Sudanese and French authonties involved any factor which could
rasse problems trom the paint of view of Article 5 of the Convention, particularly n
the held of the fight against terrorism, which frequently necessitates cooperdtion
berween States

In particular, the Comnussion finds that the fact that the arrest warrant was not
served on the apphicant unn! he left the aeroplane does not mean that the alleged prior
deprivation of his liberty had no legal basis in French law (see No 8916/80 suprad

To the extent that the applicant complains about the fact that France did not
bring extradition proceedings, the Commission rccalls that, in any cvent  the
Convention contatns no provisions either concerning the circumstances 10 which
extradition may be granted, or the procedure to be followed before extradition may be
grinted It follows that even assumung that the circumstances tn which the applicant
armved 10 France could be descnibed as a disgursed extradiion, this could net, as such,
constitute 4 breach of the Convenuon

The Commuission therefore considers that the facts of the case, as subrmitted to
it, do not disclose any violation of Article 3 or 5 of the Conventien and that the
application must be rejected a5 manifestly 1ll-founded pursuant te Article 27 para 2 of
the Convention

For these reasons the Commussion, by 4 majority,

DECLARES THE APPLICATION INADMISSIBLE



