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GEZUERAL TUTRODUCTIOL

This Report conéerns the Aprlications which were lodged by
1. Franz Patali (Ho. 596/59) and Johann Dunshirn (iHo. 789/60)
against Austria under Article 25 of the Counvention for the Protec-
tion of Hunan 2ights and Fundamental Freedons and which were Jjoined
by order of the Cormission of Human iiights. The Report has been
drawn up by the Commission in pursuance of Article 31 of the Con-
vention and is now transmitted to the Committee of iiinisters and
to the Respondent Government in accordance with paragraph_(2jfof

These cases were ordered by the Commission to be joined and
were dealt with by the Commission at the sawme time as the Applica-
tions subnitted by Herbert Ofner. (Wo. 524/59)..and -Alois Hopfinger
(lo. 617/59), as the Commission decided that the legal issues in
all four cases were substantially similar.  The Commigsion's Report
in the Ofner and Hopfinger casés wasz sent to the Comnittee -of
Iinisters on December 1962,

As regards the present Applications, no friendly settlement
between the parties has been achieved by the Comnmission and the
purpose of the Commission in the present Report, as prescribed in
paragraphs (1) and (3) of Article 31, is accordingly:

(1} +to establish the facts,

(2) to state an opinion as to whether the facts found
disclose a breach by the Lespondent Government of
its obligations under the Convention, and

(3) to make such proposals as it thinks fit.

The Report first sets out a brief baclkground of the two cases
(PART I), followed by a history of the proceedings (PART II). hese
proceedings cover the stage at which the Commission declared the
Applicetions admissible and the subsequent stage at which the Sub-
Commission, set up under Article 29 of the Convention, carried out
its double function of ascertaining the facts and attempting to
seek a friendly settlement between the parties.

PARTS III and IV of the Report contain respectively a concen-
trated account of the orcl and written n»nleadings submitted by the
parties at these two stages and, at the end of PART IV, there is a
statement of the Commission's findings of fact and of its opinion
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on the two issues concerned. Part V gives an account of the
action taken by the Respondent Government to mmend the legis-
lation under review in the two Applications dealt with in the
present BReport and Part VI sets the proposals of the
Commissicn, The Tull text of the verbatim record of the oral
hearing, together with the documents handed in as exhibits,
are held in the archives of the Commission and are available
if regquired.

On 23rd November 1962, during its 28th session held in
Paris, the Commission considered the Report ¢of the Sub-
Cocmmission, It proceeded to drzw up the present Report which
it considered during subsequent sessions and adopted during
its 41st session in Paris on 28th March 1963, At that session,
the following members were present:

VM, PETREN, President
Th. BUSTATHIADES
FABER
JANSSER--PEVTSCHIN
SYRENSEN
ERION
ERMACORA
CASTBERG
Jd. E 3. FPAWCETT
C. MAGUIRE

Mrs,
M:M-

hj*ﬂ'zigcnhjom



PART T

QUTLINE OF THE CASES

APPLICATION No. 596/59 FRANZ PATAKI

1. The following appears to be the outline of the case as
it has been presented by the Parties 1n writing and orally to
the European Commission of Human Rights. .

"The Applicant is an Austrlan citlzen bern 1In 1920 1n
Hungary. He had previously bLeen convictzd peveral times on
varilous charges and was released from detention on
gth December 19E'f.

4After his release, the Applicart went to Prance and
Belgium but owing to his criminal record was not able to obtain
steady work., He received information in Paris that hls mother,
who lived in Israel, had recently suffered a stroke and he
decided to go to Haifa to visit her. In order to pay for the
voyage, he obtained money by committing c¢rimes 1n various
countries, After a menth in Israel (the duration of his visa)
he returned to Turkey in June 1958 where he was taken 111
with meningitis. He states that he committed theft to pay
for the hospital bill,

An hils return to Austria. the Anplicant was indleted by the
Austrian authorities on several charges of theft and fraud
commltted during the ﬁeriod from December 1957 to June 1958.

He was convicted on 24th March 17259 by the Reglonal Criminal
Court of Vienna (Landesgericht {lr Strafsachen), and was
sentenced to three years?® imprisonment (Schwerer Kerker).

The Applicant states that -he wished to call a medical
expert during the proceedings to ftestify as to his health and
recent dlseases but that the Court rejected his request. - However,
the Court recognised that there were extenuating circumstances
in the case and exprescsly took them into account when fixing the
sentence at three years! imprisonment, the normal penalty for
habitual criminals belng between five and ten years.

The Applicant states that for thils reason he did not
appeal from the declslon of %the Reglonal Court. The. Public
Prosecutor, on the other hand, did appeal to the Reglonal Court
of Appeal (Oberlandesgericht) which on 29th April 1959
increased the sentence from'3 %o 6 years! imprisonment,
setting aside the Lower Court's grounds for 1its reduction.

v



The Applicant alleges that the trial was not held in pub-
lic, that neither the Applicant himself nor his lawyer was
present and that the Ccurt only heard the arguments of the
Prosecutor. The judgment of the Court. itself indicates that
the session was not in public.and that:only the Public Prose-
cutor was heard.. .It also confirms that the Applicant's sen-
tence was increased -on the: ground.that the Court did not accept
the ex1stence of any extenuatlng 01rcumstances.

© THe Appllcant subsequently applied to the Dlstrlct Court -
(Kreisgericht) of Krems-'on 16th September 1959 for a reconsidera-
tion of his. case but this appllcatlon was reJected on 30th Sep-
tember 1959

'APPLICATION No. 789/60 JOHANN DUNSHIRN

2. The following appears to be the outline of- the case as 1t
has been presented by the Parties in wrltlng and orally to the
EBuropean Commissicon of- Human Rights. . . .

- The Applicant is an Auetrian citizen born in 1931.

Or. 19th February 1960 the Applicant-was convicted by the .
Regional Court -(Landesgericht.) of Vienna on divers charges of
larceny; the Court took into consideration certain extenuating
circumstances, including inter alia the fact that the Applicant
had -made: restltutlon to his.victims of 90% of the amount of
money which he had:stolen from- then, and sentenced-the Appli-~
cant to.ll ronths! imprisonment with the’ addltlonal penalty of
:"sleeplng hard" .four tlmes a year,. . - :

The 1pp11cant accepted this bentence upon his lawyer's
advice. :

It appears that the Applicant had previous convictions and
that shortly before this last conviction he had been released
on probation from a labour institution {Arbeitshaus). two years
before the expiration of his sentence. This release was subject
to the condition that in.the -event of this Applicant .being: con-
victed of a further offence he would have to complete the full

e
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term in the labour institution. The Regional Court appears

to have regarded as an extenuating circumstance the fact that
most of the stolen money .had been returned to the owners and had
taken this into account in fixing his sentence.

The Applicant states that his lawyer made no representation
as to the amount of his sentence but that the Public Prosecutor
appealed from the.decision of the Regicnal Court of Vienna to the
Court of Appeal (Uberlandesgericht) in Vienna. On 13th April
1960, the Court of Appeal, after hearing the Public Prosecutor
in camera but without hearlng the Applicant or his lawyer, stated
that it did not accept the existence of extenuating circumstances
and increased the Applicant's sentence from 14 months to 3¢ months.

The Applicant states that the increase of his sentence has
resulted in his having to serve two years in a labour institution
and he alleges that the Court of Appeal in effect increased his
sentence from 14 months to 54 months.

Tne Appllcant states that no further appeal is available to
him either in respect of the original conviction or as to the
increase of his sentence.



HISTORY OF PROCEEDINGS

CHAPTER I - PROCEEDINGS B:aFORE THE COMIcISSION

AL Applicatioh,sgt/Bg PRANZ PATAKT

3.0 Iptrocuctloh and ng;stra+1on--ﬁ

o An Lppllcatlon was submitted to the’ Commlsq1on by this
Applicant under cover of a letter dated 30th August 1959 and
was registered on 12th October 1959 under file No. 596/59 in

;the general reglstor kept by the Secvetarlat of the Commission.

"4.: Contents of ‘the Apnllcatlon

In nis letter of 1ntroductlon and in the application form
submitted by him,: the Lppllcﬁnt alle«ed that there had been
violations: of: -

(1) 4irticle 6, paragrarh (3) (d) and Article 13 of the
Convention in that during the proceedings the Regional
Court of Vienna rejected his reguest for the calling of
a medical expert as witness;

(2) 4article 6 of the Convention, in that the proceedings
before the Regional Court of Appeal were not held in
public;

(3) Article 6, paregraphs (1) and (3) (e, of the
Convention, in that thwe Public Prosecutor but not the
Applicant or his Counscl was heard when the Court of
Appeal of Vienna considered and upheld thke .Public
Prosecutor's .\ppeal and incrcased the scntence from
three to six yvears.

5. Report of group of turee members

A group of three members (MM. C. Th. Eustathiades,
L.J.C. Beaufort and F. Ermacora) considered the .pplication
on 7th March 1960 and decided thet its further examination
should be adjourned until Mr. Ermacora had presented a note
concerning the issues involved.

Sl e
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AL second group of three membhers (MM. L.J.C. Bezufort,
L. Ststerhenn and . Casthberg) considered the Jpplication
on 3rd-lugust 1960 in the light or the unofficial note sub-
nitted- by Mr. Ermaccraz ancé submitted a report to the
Cormission,

6. Partial decision of the Comimission oxn the admissibility
0 the spplication and Commnicaticn of the Jpplication

to the Respondent Government

On 5th fugust 1960 the Commission, under the presidency
of Prefessor C.H.M. Waldoclk,(l) considercd the report of the
croup of threc members and decided:

(2) to reject that part of the Application which related to
alleged violations of Article 6, paragraph (3) (d), irticle 13
and Article 6 (+the rnon-public character of the proceedings at
the hearing of the appeal) of the Convention;

(v) 1o give notice, in eccordance with: Rule 45, para- o
graph (%) (b) of the Rules of Procedure, of the Aprlication tg
the Austrian Govermment and to invite the Government to sub- :
mit to the Commission, within a period of four weeks, its
observations in writing as te the adnissibility of the
remainder of the Application whieh related te the Jpplicant's
allcgations that there had been violaticns of Article 6, nara-
graph (1)} ("fair hearing") and (3) (¢), in that only thc
Public Prosccutor and rot the Applicant or his -Counsel,- wes
heard whon the Court of ippeal (Oberlandesgericht) ol Vicnne
upheld the Public Prosecutor's appeal and increascd the
Applicant's scntence from threc to siX years;

(c) +to make it clear to the .ustrian Covernment tnat the
decision under (b) did netv in any way prejudice the decision
which the Commissiorn might ultimately take as to the
admissibility of this vart of the Application; ' ]

(d) +to adjourn its cxamination cf thie part of the Applicotion
until the next plenary scssion. -

The Secrotariat accordingly communicated the Commission's
decision on 8th September 1950 to ifr. Hans Reichmann, ihe
Austrian Permancent Represcntative at the Council of Europe,
and invited the Rezpondent Government to submit its obscrva-—,
tions before 8th Oclober 1560. ' '

' ./

(1) ENow Sir Humphrey Walcdock.

(



On 3rd October 1960, the Respondent Government subnitted
its observations in writing and, o the ingtructions of the
President of the Commission, these observations were sent on
7th October 1960 to. the Lpplicant who was invited to submit’
his reply beforce 7th Nevember 1960,

The sipplicant submitied hie reply on 4th November 1960.

7. - Further Report of group of three mcmbq;g-

On lst Decenber 1960 .the hppllcatlon was again exanined
by a group of threc members (Mr. P. Faber, Mrs., G. Janssen-Pevischin
and Mr. F. Castberg) who submitted a roport to the Commission.

8. Firal decision by the Commission on.the admissibility of
the Lpplication -

On 19th December 1950, during its 25th session, the
Commission, after having delibterated, declarcd part of the
Application admissible and the text of its decision was communi-
cgbed to the Parities on l4th April 1961. '

+ S+ +

B. ‘pplication 789/6C JOHANN DUNSHIRN

9. Introduction and Registration

An JSpplication was submitted to +the Commission by this
spplicant under cover of a letter dated lst July 1860. It
was registercd on 12th July 1960 under file No. 783/60 in
the general regisZer kept by the Secretariat of the Commission.

10. Contents or the Application-

In his letter of introduction and in the application forn
submitted by him, the ipplicant alleged that there had been a
violation of Article 6, in that neither the .Applicant nor his
lawyer was allowed to be prescnt during the proccedings before
the Regional Court of Appeal and that only the argunments of
the Public Prosecutor were heard. .

ll._'Repoft of group of three ncubers

. group of threce members (Mr. Faber, Mrs. Janssen-Pevtschin
and Nr. Castberg) considcred thne ipvlication on lst Jeccmber
1560 and submitted a report to the Commission.

S
LA
JL . / .
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12. Cocmmunication of the ipnlication to the Respondent
Governument .- . . .. i :

Cn 19th December 1960 the Commission, undcer the presidency
of Professor C.H.M, Waldock(1l), considered the rcport of the
group ¢f three members and decided:

(a) *o givé notice in accordance with Rule 45, para- ,
 graph (3) (b) of the Rules of Procedure, of this Application

tb the ustrian Governmenty

{b) to suggest to the Respondent Goverrment, in view of the
fact that the allegations made by this Applicant werce. |
“similar ‘o thosc mades by ilr. Pataki in ipplication No. 596/59
which was ‘declared admissible on the same date, that the
observationg submitted by the Govermment in the latter
Application be considcorced applicable to the prescent lppli-
cations '

(e} to declarc this .application admissible during its plenary
session in March 1961, if the suggestion made under (b) '
was accepted by the Respondent Government;

(d) to adjourn its decision on the adwissibility of this
Application until its plenary session in larch 1961,

On 3rd January 1961 the Secreotariat communicated this
suggention to Mr. Hans Reichmann, the ..ustrian Pernancnt '’
Representative at the Council of Buropc. On 20th Fobruary 1961
the Respondent Government submitted its reply in which it v
accepted the suggestion made by the Commission and, on the -same
datc, it submitted a statement (Stellungname) containing legal
argunents and a corrcetion of the facts as prosented “by the
Lpplicant.

13. Dcecision by the Cormission

On ‘15th Harch 1961 the Comnission, after having deliberated,
declared ‘the .pplication admissible and the text of this -
decision was communicated to the Parties on 14th .ipril 1961,

(1} DNow Sir Humphrcy Waldock.



CHAPTER IT

PPOCDTDINGS BLIPORE THE SUB-COMIISSION

I. Appointment of the qub Comzlsalon

14, These Applications of Pataki and Tunshirn were declared
admissible by. decisions of the Duropean Commission taken on
19th December 1960 and 15th March 1961 resvectively, and the
Conmission, on the latter date, :ordered the joinder of the

two cases in pursuance of Rule %9 of its Rules of Procedure.

\s these two cases showed, in reupect of the logal i55Ues
raised, a substantial similarity with ipplications Nos. 524/59
{(Ofner) and 617/59 {(Hopfinger) wvwhich had also becn joincd by
the Commissiont's decision of 15th March 1961, the Conmission,
on the sane date, decided that a1l four cases should be dealt
with together. Tt also decided that the two Sub-Cormissions
to be sct up under frticles 28 and 29 of the Convention should
be constituted by a single drawing of lots in order .that their
composition should be identical. '

On 1l4th .pril 1961, on the Precidentts instructions, these
decisions were communicated %o the Respondent Government and to
the _pplicants and in accordance with Rule 16 of fane Rules
of Procedure, =z time-limit of four weeks was laid down within
which the Parties should state wrcther or net they wished to
avail tremselves of the right, ag set out in /rticle 29,
paragraph (2) of the Convention, of appointing 2 nerson of
their choice as & nmenber of the Sub-Commission. The
President further invited the four Applicants to state
whether or not they could agrce upon the name of the member
to be appointed by then. -

The Respondent Government, in a letter from its Perma-
ment Representative at the bOdﬂCll of Zurope dated 20th
February 1961, had already appointed Mr., F, Ermacora as the
. uenber of its choice and at the sanc time it noctified the

Commission that lMr. Hans Relichmann, the Permancnt Representa-
tive at the Council of Europe, was to act as its Agent in :
the presence cases.,

On 1ist May 1961, the .\pplicant, Frans Fataki, appointed
Mr. A. SUsterhenn as tue nenver of his choice but, on 28th
May 1961, he withdrew this appowntmmnt and app01nted the
Presidcnt of the Commission, Sir Humphrcy ¥aldocly, in his
place.

o
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This information was put hefore the Commission.during
its 29th session, from 29th lay to 2nd Juné 1961, and the
President considerced that, in vicw of the difficulties
exoperienced in other caces in which re had becn appointed,
it would be preferable for him not {o accept némination by
this Applicant. On 6th June 1961 the ipplicant was.informed
of this decision and a tine-limit of two weelis was given to
him to communicatc to the Commission an alternative appoint-
ment.

On 15th June 1961 the .ipplicant rc-approinted
Mr. Susterhenn but on 22rd June 1961 he informed the Commigsion
that, upon the advice of Lis lawyer, Dr. Hans Glrtler, he
w1shed to withdraw this appointment and to waive his rlght to
appeint a member of his choice.

The second Applicant, Johann Dunshirn, on 9th May 1961,
also appointed the President as the member of his choice but,
having been informed on 5th June 1961 of the President's:
de0151on not to accept nomination, hc informed the Commission
in a letfer of 13th June 21961 that he intended to walve his
right to rouirate a member. - : :

The President of the Buropean Ceommission, .in accordance
with Article 29 of the Convention and Rules 15 and 18 cof the
Rules of Procedure, carried out on lst July 1961 the. drawing
by lot of t{the remaining six members, and the substitute
members, of the Sub-Commissions. ,

The resulting compbsition of the Sub~-Comzissions, as .
communicated to the Parties on lst July 1961, was as follows: -

Menvers
Mr., P, Ermacora - appointcd hy the Respondént deérnment

Mr. M. Maguire

Hr. G. Sperdutri

Mr. F. Castberg )

Father L.d.C. Beaufort
Mr. F. Skarpncdinsson

Mr. . Sgrensen
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Substitutes

Ur. N, Brim

Mr. C. Th!. Eustathiades
Sir Humphfey Weldock

Mr. S. 1

Ur. A. SUsterhenn

Hr, P. Fober

Mrs.G. Jonssen-Pe-tschin.

In pursuance of Rule 20, paragraph (1) of the Rules of
Procedure, Father Besaufort assumed the duties of
President of the Sub-Commissions,

II, Sessions and Meetings

15, The Sub- Comm1331on held the following sessions and
mneetings:

28th and 29th November 1961
12th January 1962

22nd and 23rd Februsry 1962
9th and 10th May 1962

18th July 1962

2nd October 1962

—" — ., s, i,
O OO oD
N e Nt e e S

The oral hoaring of the Partlos took place on 12th
January 1962,

At these meetings, Mr, Sgrensen acted as President,
Father Beaufort being unable to attend and the Sub-
Commission was composed as follows:

Mr, M, Sdrensen -~ President

Mr, F, Ermacora -~ appointed by the Respondent Government
Mr, ¥, Castberg

Mr, G, Sperduti(l)

Mr, M, Maguire

Mr, N, Erim - substitute member replacing
Father L,J.C, Beaufort
Mr, P. Faber ~ substitute member replacing

Mr, F, Skarphedinsson,

o/ o

(1) Mr, Magulre was because of illness unable to attend the
meoting on 18th July 1962 and was replaced by
Father L,J,C, Beaurort, Mr. Maguire died on 24%th September

.and was replaced at the meeting of 2nd Oc¢tober by
Mr. SlUsterhenn.
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III. DLxanination of the Apuvlicetions -
Wluh GCquOﬂtablveS of tii¢ Parties

16. In dits 7ctter of Brd anuarv 1901 by wvhich it had
informed the Lustrian’ Permancit POU“OSPHt&thO at the Council
of Burope that the Application of PataL1 had been declared
adrissible, the Cormission also raiscd the question of the
legal represcentation of the “pplicqnb On 20th February the
Respondent Governrent informed the Commission that it was
willing to pay the fees of.a lawyer to represent the . .pplicant
JOlntly with the other hpplﬂc ats, Herbert.Ofner,

.lois Hopfinger and Johann Dunshirn, and that such lawyer
should either be chosen by them or appointed by the Minister
of Justice.

On Sth HMay 1961 the ..pplicant, Johann Dunshirn, appointed
Dr. Hans GUrtler as his lavwyer and on $th June 1961
Dr. GUrtle. notified the Sccretariat that the Jpplicant,
Franz Pat%kl, had also aﬁreed 1o he representea bf hln.

17. The Presicent of .the Zuropean Comm1881pn, in.a letter of
gt July 1961, invited the Lpplicant's Counscl to subnit with-
in a period of four weeks a Ilcrorial on the nerits of the case.

This Hemorial was filed with the Secretariat on 31lst July
1961 and, on 10th: .lugust 1961, the Prezident of the Sub-
Commission instructed the Secretariat to scend the lipplicants'
Memorial to the Respondent Govermment and to invite it to
subnit within a period of six weeks, namely beiore 24th
Septenber 1961, its Counter-lenmorial. This tine-linit was
later extended, at the rcquest of the Resnondent Govermmcnt,
until 21st Cctober 1961,

On 20th October 1961 the Counter-Menorial of the Respon~
dent Government reached the Soccretariat.

The Sub-Commission in its meeting of 28th and 29th Noveaber
1961, after deliberating, wook a2 decision which was communi-
cated to the Partices on 30th Novenber 1961 ard in which 1t
invited the represcntatives of the Partics to appear before
it at an oral hearing on 12th January 1962 tc make certain
further explanations.

18, The oral hearing took place on 12th January 1962,
The Partices were reprcsented as follows: '

For the Applicants

Mr, Hans CGUrtler, Barrister-at-ILaw, Vienna.



- 12 -

For the Respondent Government

Mr, Hans. Reichmann, Permanent Representative of the
Respondent Government to the Council
of Europe and Agent of the Government

Mr, Liebscher, Attorney-Generslts Officq Viennn

Mr, Willibald Pahr, Constitutional Seection, =eder-l

' Choxnecellory, Vienna

19, After the oral hsaring, the Sub-Commission invited the
Parties to state whether they wished to avail themselves of the
assistance of the Sub-Commission, in accordance with Article 28,
paragraph (b) of the Convention, in order to attempt to reach

a friendly settlement, After negotletions it wos decided

thot no friendly settlencnt could te renched.

IV, Adoption of the Report

20, (a) The Sub~-Commission adopted its report to the
Commission on 2nd October 1962. '

(b} The Comission, having decliberatcd during its
30th, 39th and 40th sessions, adopted its
report on 28th March 1963, '
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ON THEE ADMISSIBILITY.

i.  APPLICLTION No. 596/59 PRAHJ PLTART

2l., Points at issue

In hig letter of introduction and in the application
forn subnitted by hin, the .ipplicant alleged violations of
the Convention as stated above in Part II, paragraph 4.
The Commission, accordingly, was called upon to decide dhether
or not tne following allegatlons were adnissible:

(1) .&s to JLrticle 6, paragraph (5)(d) and frticle 13 of the .
Convention, in that during the proceedings the Regional Court
of Vienna rejected his request for the calling of a medical
expert as witness;

(2) s to irticle 6 of the Convention, in that the proceedings
before the Regional Court of lppeal were not held in publicy

(3) ‘4s to Article 6, paragraphs (1) and (3){(e) of the Conven-
tion, in that only the Chief Fublic Prosecutor, and not the
Applicant or his Counsel, was heard when the Court of .ppeal
of Vienna considered and upheld the Publie Frosecutor's appeal
and increascd the sentence from three to six years,

22. The Submissions of the Parties on the question of
adnlsslbility '

(a) As regards the alleped violation of Article 6, rara-
graph (3)(d) and Article 1% of the Convention

The Respondent Governuent was not invited to subnit any
comments on this part of tne application whlch was rejected
by the Coumission prior te¢ the cormmnication of the Aipplica-
tion to the Government under Rule 45, paragraph (3) of the
Rules of Procedure.

The .'pplicant alleged that, curing the proceedlngs before
the Regional Court or Vlenna, he had been denied the right
to call a medical expert who. couléd testify as to his illness
which he had given as the reason for the various crimes
committed by him in Prance and in Turkey.(1)

.

(1) The Applicant's letter of 7th October 1959, page'B;

¢



- 14 -

(b) 4As regards the alleged vi iolation .of. irticle 6 of the
Convenvion {non- publlc caaractqz_of the proceedings
at _the hearing ¢f the appeal)

The nespondent Government was nowt 1nv1tea to make any
submission &s to tais part of the. spplication which was
rejected by the Commission prior to the communication of the
Application to the Government under Rule 45, paragrarh (3)
of the Rules of Procedurs,

The fpplicant alleged that the Convention had been violated
in that the oroceedings before the Regional Court of Appeal of
Vienna werc held in =z closed ce031on(l)

(c) Ais regards the alleged violation of Article 6, para-
graphs (1) and (5)(c) of the Convention

The Respondent Government in its written plcadings raised
an objectlon to the admissibility of the Application on the
%round that the -pplication was manifestly ill-founded within

e meaning of Article 27, paragraph (2) of the Convention.

The Respondent Governiient contested the allegation that -
the proceedings before the Regional Court of .ppeal infringed
the rights guaranteed in Article 6 of the Convention; it sub-
mitted that, when the Public Prosecutor appeals against the
sentence of a court of first instance, notice of anpeal nust, -
under Section 294 (2} of the “ustrian Code of Criminagl
Procedurs. he comrunicated to the convicted person together
with the information that he may submit a reply w1th1n a perioed
of 14 days. Thc Court of Appecal thus takes cognisance of the
convicted person!s cbjections to. the Public Prosecutor's appeal
and the two partics arc then on an equal footing; +the defendant
enjoys furthernore an advcntage over the Public Prosccutor in
that, unlike.the latter, hc.is not reqvlred to be objective. -
The Governuent also subnitted that.the representatives of the
prosecution are not sinply vrosecutors but are required to
adopt an objective attitude and to give .equal.consideration. -
to any circunstances which ard both in favour of or against
the accused.(2)

l/.
(1) The Applicant's letter-of 7th.October 1959, pages 4-5,

(2) The Respondent Governnent's observations of 3rd Ociober
1960 pages 1-2, The argunents set forth in this part
of the Report are a hrief sunmary only of the contentions
and & full statement of the subnissions will he found in
Part IV, paragraph 31. e



The Aprlicant allceczed that the requirecuents of
ArticIe 6 hed not bpecn couplied with, in that when the
Regional Court of .‘ppeal heard the appeal neither he nor
his lawyer vias allowed to bo present although the Fublic
Prosecutcr wos heard. He was thus denied the possibility
cf defenn1ng nimself bhefore a trivunal which subsequently
rcjected the cxistence of axtenuvating circumstances which
had been considered relevant o the case by the court of
first instance. The court of first instance had basca
its judgrient partly on a personal inpression of the
regponsipility ¢f the accusced and had granted a mltlg“tlon
of scntenrce on the ground of eytenuqtlnﬂ circuastances.
This inpression and the personal behaviour of the accused
constituted the declisive clemcnts in the deliberations at
which his scntence was determinced. The right of +the con-
victed person to submit 2 reply within 14 days to the
Atorney-Gencral's appeal is not in any way cquivalent
to the cffeet of the prescnce in court of the aeccused or
his lawyer anc docs nct enable the court to form its
impression of the accuscd., The Public Prosceutor could
not be ovjective in his prescutation of the argunents before
the Regionel Court of .ippesl as the aim of an appeal lodged
by the Public Proseccutor is an attempt to securc from the
Court of ‘lppeal an agzravetion of the sontence,(l)

23, The decision on the adnissibility of the -.pplication

As stated in paragraph 135, the Corulszion on 19th
Decenber 1960, declared part of the .pplicaticn admissible,
The text of the decision was as follows: -

HAVING REG/RD to the .[pplication lodged on 30th lugust
1959 Ly Franz PATAKI againset Jjustria and registercd on
12th October 1959 under {ile No. 596/59.

HAVING REGARD +o¢ the Decleration madc in accordance
with J,rticlc 25 of tle Convention for the Protcction of
Human Rijhts and Pundaniental Trceedons on 3rd Septenber 1958,
whereby the Governnent of .ustriz recognised for a period

o

(1) The Applicant's letter of 7th October 1959,
paces 4~6, and his reoly of 4th Novenber 1960,
pages 1-4, The arguients set forth in this
parv of the Report arce a brief swmary only of
the contentions and a full snetenment will be
found in ravt IV, parasraph 31.
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of threz ycars the conpetence of the Euroreen Commission of
Humzen Rights to receive petitions freom any person, non-
governmental organisation or grouvp of individuals claining

to be the victim of a violation by one of the High Contracting
Parties of the rights sc¢t ferth in the Convention,

HAVING DELIBER.LTED,
THE FACTS

Wnercas the facts of the casec nay be swmarised as
follows:

. o . . : .

The Applicant is an Jdustrian citizen born in 19520 in
Tungory. He had previously becen convicted several tines on
varioug charges anc was released from detention on 9th December
1957. _— '

After his release, the .ipplicant went to France and
Belgiun but owing. to his crininal record was not able to
obtain steady worit, He received informition in Paris that
his nother, who lived in Israel, had rece Qtly suffered =z
stroke and. he deccided to go to Halfa to visit her. In order
to pay for the voyage, he cbtdined noney by commitiing crines
in various ccocuntries. After a nonth in Israel (the duration
of his visaz) he returned to Turkcy in June 1958 wherc he was
taken 111 with meningitis.. He. states thet he committed theft
to pay for'the hospital bill. : - g C .

On his return to "uerLL, the fApplicant was indicted
by the Austrian suthorities on several charges of theft and
fraud committed duriug the periocd fron Decenber 1957 +o
June 1958. He was convicted on 24th March 1959 by the
Regional Criminal Céurt of Vienna (Iandsgericht filr Straf-
sachen), and was scntenced to three years' imprisonment
{ sehvierer Yerker). '

The iApplicant states that he wished to call a nedical
expert curing the proceedings to testiiy as to nis health
and recent diseases bit that the Court rejected his request.
However, the Court recognised that there were extenuating
circumstances in the case and expressly took them into account
when fixing the scntence ai three years' imprisonnent, the
normal ponaluy for hebitual crininals being- between flve and
ten years.



The Applicant states that for this reason he did not
appeal fronm the decisicrn 2f the Regional Court. The
Tublic Prosecutor, cn the other hand, did appeal to the
Regionel Court of _ppeal which, on 29th .ipril 1959
increased the sentence froin 3 {uv & years' inpriscnnent,
setting aside the lower court's grounds for its reduction.

The spplicant zlleges that the trial was not held in-
public, that neither the Applicant himself nor his lawyer
was presernt and that the Court only heard the argunents of
the Prosecutor. Thz judgnent of the Court itself indicates
that the session was not in public and that cnly the Public
Frosecutor was heard., It also confirms that the Jpplicent's
sentence was increzsed on the ground that the Court did not. .
accept the existence of eny cuternuating circunstences.

The Jpnlicany subsecuently applicd to the District
Court (Kreisgericht) of Xrens on 16t Septenber 1956 Tor
a reccnsideration of his case but this application was
rejected on 30th September 1959,

THE ALLIGATIONS OF TLE APELICANT

Wnereas, the Lpplicant alleges violations of:

1. Lrticle 6, paragraph (3)(d) aund irticle 13 of the
Convention in that during the procecdings the Regional
Court of Vienne rejccted. his request for tie calling
of a mnedical expert os witness;

2. Article 6 of the Convention in that the proceecdings
before the Regional Court of .ppeal were not held in
public;

3. Article 6 of the Convention in that neither the -
Applicant himself nor his lawyer were allowed to be
present during the proceedings before the Regional
Court of ippeal and in that only the arguments of
the Public Prosecutor were neard.

Whereas the pvlicent now claims o new trial on the
grounds of tne alleged violation of Article & as descrihed
above.
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THL PROCEEDINGS PLOTORL THD COFMISSION

Heving rzgard to the Report duted 3rd August 1960 pre-
pared in conformity with Rule 45, paragrapn 1, of the Rules
of Procedurs of the Cormission; ' ' '

‘Having regard to the Comnission's decision of 5tk Lugust
1960, in which:

(2} it rejected that part of the “pplication which relates
to alleged violations of Article 6, paragraph (33(4),
srticle 13 and Article & (the non-public charzcter of the
proceedings at the hearing of the Lippeal) of the Convention;

(b) " it decided to give notice, in accordance with Rule 45,
paragraph (3)(b) of the Rules of Prscedure, of the [pplication
to the Govermvent of Jlustiria and to invite the Governnent to
submit to the Cormission, within a veriod of six weeks, its
observations in writing as to the adnissibility of the
renainder of the Avplication vwhich relates to the lpplicant's
allegations that irticle 6, wmaragraphs (1) ("fair hearing®)
and (%){c) were violated in ihat the Public Prosecutor but

not the Applicant or his Counsel wes heard when the Court of
ippeal (Oberlandesgericht) of Vienna considered and upheld

tne Public Prosecutorts eppeal and increased the sentence fron
three to six yeers;

Wnorons the Respondent Govermment subnitted its
ohservaticns on 3rd October 1850, to which the .[pplicant
replied in a letter of 4th Wovembe:r 1960.

5

THE LAY

48 rezards the alleged violaticns cf Articles 6, para;

graphs (5)(d) and 135 of thz Convention:

Whoooas under frticle 26 of the Conventioil on Hunmen
Rights and PFundanental Freedons the Commission nay only deal
with a netter after gll donestic remedies havae been exhausted
according to the gencrally recognised rules of internotionanl
law; and whereas under justrian law the /Applicant hoa e
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right to appcal to a higher court against the rejection
of his request thet a medical sxpert should be called
to zive evidence during the vroceedings before the
Regional Court of Vienna but he did not avail himzclf
of this remedys whereas, moreover, an exaninntion of
the case as i1 has been subnitted, including an exanina-
tion ex officio, does not disclose the existence of any
special circunstonces which night heve absolved the
Applicant, oeccordiiyz to tihe gencrelly recogniscd rules
of internaticnal law, from exhausting the donestic
renedics ot his disposal; wherces it follows that the
condition as to the exhzustion of donestic remedics at
hig disposal laid devm in Jriticle 26 has not been con-
plied with by the Applicant; whoreas, therefore, Thls |
vart of the Application nust be rsjceted in accordance’
withh JLrticle 27, paragranh (3),of .the Convention

.s regards the elleged violation of irticie 6 of the
Convention in that the proceedingzs beiorce the Regional
Court of JAppeal were not neld in publics

Whoreasa the instrunent of ratilication deposited
by lustriz contains the Tfollowing reservation:
]

"The provisions of Article 6 of the Conventuion shall
be so appnlied that there shall be no prejudice tc the
principles governing public court hearings laid dovm in ,
frticle 90 of tie 1929 version of the FPederzl Constitutional
LawY;

Whereas the said JArticle 9C provides that:

"Hearings of proceedings in civil and crininal cases
before the triol court shall ve oral and publiec. Dxceptions
may be prescribed by law,

Wrhorecas rticle 294, poregraph 3, of the .ustrian Codc
of Crininol Procedurc does expressly prescribe that tha
Court of .ippeal "takes ihne decision in & closed seszion ..."3



whereas, therefore, the Applicant's conpleint in regerd to the
non-public character of the proceedings at the hearing of hils
aoppeal falls under the reservetion nade by the .ustrian
Governnent at the time of its ratification »f the Convention;
whereas it follows that this poart of the fpplication is incon-
patible with the provisions of the Convention as'they apply to
the Respondert Governmieat and nust be rejected in accordance
with Article 27, parasgraph (2) of the Ccnvention.

As regards the alleged violations of friicle 6, paragraphs {1)
and (5} (c¢) of the Convention:

Whereas Article 6, paragraph (1) of the Convention pro-
vides 1nter alia: o . o _

"In the determination ... of any criminal charge against
him everyone is entitled to a fair ... hearing ..."

and whereas .irticle 6, paragraph (3) (c) provides:

"Everyone chargsd with a criﬁinal offéncé hés the foiloﬁ—.
ing minimum rights: ... to defend himself in person or
through legal assistance of his own choosing ..."

Whereas Article 294 of the Austrian Code of Criminal
Procedure 'provides:

"1, The =ppeal shall be lodged with the Court of first in-
stance within the time-limit specified in Section 284. It
shall kave staying effect only if it is directed against
the type of penaliy, or, where the eccused is appealing
against the severity of the venalty, if he does not him-
self declare his readiness to bvegin serving the sentence
in the meentime.

2. A copy of the judiment must be served upon the appellant
if this has not already beer done. The appelilant shall
have the right to submit in duplicate 2 memorial stating
the grounds for his eppeal to the Court within fourteen
days after notice of '‘appeal -has beer given, or if a cony
of the judgment has not been served upon him until after
the lodging of the appeal, within fourteen days after
such scrvice. BFBither in his memorizl, or in the notice
of appeal, he must clearly state the circumstances on

e



: which ths appeal is founded, otherwise no consideration
cen.be given to 1t by the court of second instance.
Fotice of appeal containing the grounds. therefor,; or
the appellant's memorial lodged within the prescrived
time~limii, shail be communicated to the other party .
with the intimation that he may submit his rejoinder
within 14 days. '

3. After the rejoinder has been submitted, or after expiry
of the prescribed time-iimit therefor, all the documents
in the case shall be laid before the court of second
inatance, which, sitting in camera, shall give judgment
orr the appeal after hearing the Public FPresecutor (Ob-
serstaatsanwalt) ..

Whersas the Appljcant agllieges that the requ1rumeﬂts of
Article 6 o7 the Convention were not complied with in his
case, 1n that when the Regional Court of .ppeal heard the
appeal neither he nor his lawysr was present although the
Publie Prosecutor was heard; that where the accused has had
previous convictions, the prosecuting authorities, who go by
the strict letter of the law, zre a priori prejudiced; that
he was denied the PO%olbllltj of defending himself before a
tribunal which rejected the existence of the extenuating
circumstances considered relevant by the Court of first in-
stance; ‘that when the court of first instance which bases
its Jjudgment partly on its personal impression of the res-
pornsibility of the zccused grants a mitigation of sentence ”
on the grounds of extenuating circumstznces, this impression
and the human circuwsstances involved in the raspon81b111ty
of the accused constitute the decisive clements in the
deliberations at which the sentence is determined; that the
submission of a rejoinder to the ;ttorney-Gensral's appeal
within 14 days does not in any way egqual the effect cof the
presence ol the accused or-his lawyer and does not cnable the
court to form its impression of the =zccused; that the Public
Prosaecutor could not be cbjective in his presentation of the
arguments hefore the Regional Cowrt of iLppeal as the aim of
an arpeal lodged by the Public Prosecutor is an attempt to
secure from the Court of fLppeal an aggravation of the sen-
tence; that so far as he 1s aware no case has yet arisen
where the Attorney-General has in any way corrected or with-
drawn in the defendant'’s favour\a petition for an aggravation
of the gentence; that the prespnt rules of procedure have
been severeiy criticised by the Austrian Law Society and by
the Press as being cbsolete and in need of a reform. .

e
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Thereas the Tespondent Government submits that the proceed-
ings Before. the Regional Court of Appeal do not infringe the
rights guaranteed in Article 6 of the Convention; that when
the Public Prosccuitor appeals against 2 sentence rendered by
a2 court of first instance notice of appezl must, under
Section 294 (2) of the Austrian Code of Criminal Procedure, be
communiicated to the convicled person together with the informa-
tion. that he may submit a rejoinder within a pericd of 14 days;
that the Court of Appeal thus takes cognisance of his objections
to tlic Public Prosccutor's appeal and the two parties arg then
on an equal feoting; that the defendant enjoys an advantage
over the Fublic Prosecutor that, unlike the latter, he is not
required t¢ be objective; 1in that the prosecuting organs are
not merely prosecutors, but like all other "authoritieés in-
volved in criminal proceedings," reguired to adopt an chjective
attitude, and to give equal consideration to the circumstances
militating in faveour of or against the accused; that the fact
that the Court of Appeal hears the Attornsy-General before
taking = decision does not mean that the latter is present when
the veting takes place, but only that he is given an opportunity
to express an -opinicn; that the Attorney-General in his state-
ment may not, in any way, broaden ithe grounds of the public
prosecutor's appeal or intensify the charge; that the eifect
of hearing the Attorncy-General, whe ig bound by the rule of
objectivity, is rather to give him the opportunity to .withdraw
any unjustified appeal lodged by a subordinate public prese-
cutor or to ensure that the law is upheld by entering an appeal
for the annulment of erroneocus judicial decisions injurious
to the accused.

Vhereas 1t is not contested that in the present case the
appeai_was decided after hearing the zrguments of the repre-
sentative ¢f the Public Prosecutor in the absence both of the
accused and his lawyer, in accordance with the procedure laid
down in Section 294 (2) of the Austrian Code of Criminesl Pro-
cedure; wheress therefore the question for determination in
the present Application is the conformity or otherwise of this
Section of the Code of Criminal Procedure with Article 6 of the
Convention and, in pariicular, paragraphs (1) and (3) (¢)
thereof; '

__Whereas it is true that Article 27, paragraph (2), of the
Conventicn requires the Commission to declare inadmissible any
application from an individual which 1t comsiders to be '"mani-
festly ill-founded’; and whereas the "travaux préparatoires"
of the Convention reveal that the introduction of this special

e



ground of inadmissibility into Article 27 of the Convention
was due to the concern of the Ceontracting Partiez to cxclude
from the consideration of the Commission gpplications which
de not merit its attention; whereas it fo¢llows that at the
prescent stage of the proceedings trne task cf the Commission
is not to determine whether an examination of thic case sub-
mitted by the Applicent discloses the actusl existence of a
violation of onc ol the rights and frecedoms guaranteed by

the Convenvion nut only to determine whethner 1t excludes any
poasibility of thie exisztence of sucnh 2 viclation; whereas,
moreover, in a long series of previous decisions the Cormis-
sion has consistently acted cn the principle that an applica-
tion should be declared inadmissible as being manifestly 1ll-
founded only when a preliminary examination of the case does
not disclose any appearance of a violation of the Convention;
and whereas in Applications Nos. 214/56 (De Becker against
Belgium), 3%2/57 (Lawless agains®t Ireland) and 343/57
(Schouw Nielsen against Denmark) it was on the basis of this
principgle that the Commission decided not to reject as mani-
festly ill-founded but to retain for closer exzmination
certain of the complaints contained in those Applications;

Whereas in the prescnt case the Parties have submitted
in writing their otservations concerning the admissibility
0¥ the Applicant's conplaint in regard tc the procedure fol-
lowed by *he Regional Court of Appeal; whesreas, howsver, a
preliminery examination of the information and arguments
submitted by the Parties does not erable the Commission to
determine here and now whether the facts of this complaint
exclude any rossipility of o violation of the Conventions
whereas, moreover, %o carry the preliminary examination of
the complaint beyond the point which it has now reached by
rursuing the matter further, whether in written or oral pro-
ceedings, would necessarily entail zoing fully into the
rnierits of the case; whereas it follows that the Applicant's
complaint in regard so the procedure followsd by the Region-
al Court of Appeal in dealing with the appeal in his case
cannot be regarded as manifestly ili-founded within the
meaning of Article 27, paragraph 2, of the Convention and
cannuot be declared inadmissible orn that ground;

Tihereas no cther ground for inadmissibility has been
alleged in the pleadings of the Government or found by the
Commission ex officioc;

For these reasens, and without in any way prejudging
the merits of the case The Cormmlssion
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Declares adrissible ené retuins that pert of the
Application which reistes to the conpatibility cf
Section 294, noragraph %, of the Austrian Code of Criminal
Procedure and of the procedure followed by the Regional
Court of .lppeal in the present case with the provisions of
‘rticle 6, paragraphs 1 and 3 (e¢) of the Conventiom.™

B. APFLIC.TICH No. 789/60 JOHANN DUNSHIRW

"24. Point ot issue

~ In his letter of introduction and in the application
forn subnitted by hin the Applicant a2lleged that there had
been & violation of the Convention as stated above in Part II,
paragraph 10. The Comnission, accordingly, had thus to decide
whether the following ‘pplication was adnissible:

- that .rticle 6 of the Convention had been violated in
that neither the ipplicant nor his lawyer was allowed
.0 be present curing the proceedings before the Court
of lippeal of Vienna and in thatl only the arguments of
the Chief Public Prosecutor were heard.

25. The subnissions of the Parties on the question of
adriissibility

The Respondent Govermment subnitted that the Applicetion
wag menirestly i1ll-founded within the meaning of Article 27,
paragraph (2) of the Convention. It referred to its plead-
ings submitted in respect of .pvlication No. 596/59 (see
above parzgraph 22 (c¢)}. It further submitted that the
applicant had not appealed against the decision of the
Regional Court of Vienna but that, when appeal had been
lodged by the rublic Progecutor. ho hod instructed his
Cowtscl to file o reply irn which he szinply asized for the
appeal $o be disolgsed ond nade no attenpt to refute the
argunents of the Prosecutor. Ian principle, the hearing of
the Prosecutor is in no way prejudicial to the .Applicant




as no facts can be raised cother then those known to both
Parties, 'and the Court of /ppecel iz bound e take into
consideration ex officio 21l the elanents ¢f the case,
including these which are fevourable to the accused., The
Prosecutor has no pogssihility to intliuence the court and,
in the present case, did not enter into details but sinply
asked that the apreal be uvpheld. The subwmission of an
appeal was Jjustified as the extenuating circunstances of
the casc were less significant than the aggrevating
circunstances(l).

The JApplicent subnitted that the provisions of the
Convention were not complied with in thet neither he nor
his represcntative was allowed vo be nresent a2t the
proceedings before the Court of .npeal of Vicnna zlthough
"the Court heard the Public Prosecutor(?2)

26, The text of the decision.on the adnissibility of the
Application

s stated in paragreph 13, the Commission, on 15th March
1961, declared the .pplica%ion fto be =2dnissible. The text
- of uhe decision was as iollows:

HAVING REGARD to the Application lodged on 1st July
1960 by Jchann DUISHIRN “gﬁ]ﬂ%t iustria and registered on.
12th July 1560 under file Fo. 789/6C, .

HAVING REGARD to the Decloration made in accordance
wlth Article 2% oi ihe Convention for tne Trotection of
Hunen Rights and Pundeneniol Frecdons on 3rd Scpteuber 1958,
whereby the Government of Austrin reccgnised for o period of
three years the coapetence of the Europeun Commission of
Hunman Rights to reccive petition from ony rperson, hon-
govermnental organisation or group of individunls claining
to he the viectin of a vidlatlon by one of the High Controciing
Parties of the righte set forth in the Convention.

HAVING DRLIBER..TED,
./.

(1) The Steotenent of 20th FPebrunry 1961 poges 1-4.
The nrgunents set forth in this part of the Report
~re o brief sumsry only of the contentions ond o
full stotenent of the subnissions will be found in
Part IV, porogroph 51.

(2) The Applicentts letter of Gth Septenber 1960 noge 2.



THE I'ACTS

Whereas the facts of the case may be summarised as
follows;_' ' ' :

Thé Apr71ﬂanu ie an Austrian civizen born in 1931.

On 19th Pebruary 1960 the Appllcunt wes corv1nted by
the Regional Court (Landcsgericht) of Viemna on divers
charges of larceny; ‘the Court took into consideration cer-
tain extenuating circumstances, including inter slia, the
facs tnat the Appllbant had made rsstitution to his victims
of GO the amourt of money which he had stolen frem them,
and sentenced the Applicant t¢ 14 months" imprisonmént with
the additiconal penalty of "sl@eplng hard" four times a year.

The Applicant accepted this sentence ﬁpon hig lawyer's
advice,

It appears that the Avplicant kad previous convictions
and that shortly before this last conviection he had been
released on probatiorn from = labour. institution (Arbeitshaus)
two years before the expiration of his sentence. Thig re-
lease was subject to the condition that in the event of this
Applicant being ccnvicted of a further offence he would have
to complete the full term in the labour institution. The
Regional Court appears to have regarded a5 an extenuating
circumstarce the fact that most of the stolen money had been
returned to the owners and had taken this into ancount in
fixing his =entence.

The nlelCanu states that his . lawyer made no represen-
" tation as to the amourit of his sentence but that the Public
Prosecutor appealed from the decision of the Regional Court
of Vienna tc the Court of Appeal (Oberlandesgericht) in
Vienna. On 13th April 19560, the Court of Appeal, after
hearing the . Public PTOS“Cduor in camerz but without hearing
the Applicant or his lawyer, stafed that i+ did not accept
the exisience of extenuating circumstances and increased the
Applicant's sentence from 14 months to 30 months.

The Aprlicant states that the increase of his zentence
hasg' resulted in his having to serve two yoars in'a labour
instituiion and he allnges that the Jcurt of Apvesl in
eprct incressed his sentence Trom 14 months to 54 months.

'/',
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The Applicant states that no further appeel is available
to him either in respect of the original conviction or as to
the increase of hls sentence.

Whercas “hc Applicant now asks for a reduction of the
sentence imposed upon uim by the Court of Appeal on the grounds
that it was rendered in his absence and without his being
heard or the qucstion of its increase.

Whereas the Applicant alleges viclaticne of the Convention.

The Procecdings bofore the Commission

Having regard to the Report dated 1lst December 1360 pre-
pvared in conformity with Rule 45, parzgraph 1 of the Rules of
Procedure of the Commission, ' '

Having regard to. the Commission's decision of 19th Decem—
ber 1960 -in which it decided:

~(a) +to give notice in accordance with Rule 45, paragraph
(3) (o) of the Rules of Frocedure of the Applieation
to the Government of Austria; o

{b) to point out te the Respondent Government the sinl-

' larity of the allegationg in the present Application
and those made in Application 596/52 which was de-
clared admissible on 19tn December 1960, and to
suggest that the observations submitted, in respect
of iApplication 595/59, cover the issues of the
nresent Application.

Having regard to the letter of 20th rFebruary 19¢1 from the
Respondent Government in which, exceptionally and without pre-
judice to future cases and solely for reasons or cconomy of
procedure, it raised no objection %o the present Application
being declared admissible by +*he Commission in order that the
two Applications should be dealt with together.

Having regard to the statement on this point of the Res-
pondent Governmznt as communicated to the Commission in its
letter of 20th February;

Having regard also to the observatiions of 3rd October 1960
submitted by the Government in regard to Application No. 596,59,

e
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THE LAW
Vhereas Article 6, paragraph (1) of the Convention
provides inter alia:

"Ir the determination .
sgainzst -him everyone isg
hearing ..."

. of any criminal charge
zantitled to a fair ...

and whereas Article 6, paragrauvh (3) (c¢) provides:

"Everyone cherged with a ecriminal offence has the fcl-
lowing minimunm rights: ... to defend himself in person
or trnrough lzgal assistance of his own choosing ..."

Whnereas Article 294 of the Austrian Cocde of Criminal

Procedure provides:

1..

et

The appeal shzail be lodged with tne Court of first
instance within the time-limit speciiied in Section
284. It shall having staying effect only if it is
directed ageinst the type of penalty, or, where the
accused is aprealing against *the severity of the
penalty, if he does not himself declare his readiness
to hegin serving the santernce in the meantime.

4 copy oi the judgment must be served upcn the appecllant
if inis has not already been dene. The appellant shall
nave the right to submi® in duplicate a memorial stat-
ing the grounds for his appeal to the Court within
Tourteen days after notice of appeal has becn given or,
if a copy of the judgment has nct. been served upon him
until arter the lodging oI the appeal, within fourteen
days after such service. DBither in his memorizl, or

in the notice of appeal, he must clearly state the
Gircumstances on which the appeal is founded, otherwisec
no consideration can be given to it by the Court of
second instance. Notice of appeal, containing the
grounds therefor, or the aprellant's memorial lodged
within the prescribed time-limit, shall be communicated
to tne other party with the intimation that ne may. sub-
mit his rejoinder within 14 days.

After the rejoinder has bheen submitted, or after expiry
0of the prescrived time-limit therefor, all the documents
in the case shall bz laid before ithe Court of sccond
instance which, sitting in camera, shall give judgment
on the appeal afier hearing the Putlic Prosccutor
(Oberstastsanwalt).

a
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Wheress the ipplicant alleges that the requirements of
ArticTe & of the Convention. were not complied with in his case
in that wnen the Court of Appeal heard the appeal ncither he nor
his lawyer was vresent although the Public Prosecutor was heard;

Whereas the Respondent Government subnitted that, in
accordance with paragraph 175 of the Austrian Criminal Code of
1945 and paragraph 283 of the Justrian Code of Criminal Pro-
cedure, 1960, the appeal by the Prosccution'e office against
the Avplicant's sentence in the liegional Crimingl Court {Landes-
gericht fir Strafsachen) of Vienna to the Court cf Appeal (Ober-
landesgericht) in Vienuna was formally in order; tnat, further,
the appeal was justified in substarce as the extenuating cir-
cumstances mentioned in the judgment of the Regional Court were
itegs significant that the particularly aggravating circumstances
constituted by the recidivist character of the oifence: that
the Applicant, whoe was represented by Counsel before the Region-
al Court did not appeal against his sentence but later in-
structed his Counsel, To whom the Public Prosecutior's appesl
had been communicated under paragraph 294 (Z} of the Code of
Criminal Procedure, to file a counter-memorial (Szgenalleserung)
in which nhe asked for the avpeal to be dizmissed but did not
attempt to refute the argumcnts by the Prosecution;

that, in sccordance with naragraph 294 (3) of the Code of
Criminal Procedurc, the decision of the Court of ippeal was
taken after the hearing of the Public Pronecuior in camera;
that the hearing of the Public Prosecutsr can in no way pre-
judice the accused as no facts can be raized other than those
¥mown te the parties from the documents in thce case and, fur-
ther, the Court of Appeal is bound, under paragraph (3) of the
Code of Criminal Procedure, to take into consideration ex
officio all elements favouratle or unfavourable tc the accused
regardless of whether they have been referred to by either
party; that ths Chief Public Prosecuter has accordingly no
possibility to influence the Court of Appeal and in fact, in
the present case, entered into noe details but simply-asked that
the appeal be uphelds ’

that, as the Respondent Government nas observed in regard
to the similzr Application lodged against 1t by Franz PATAKIL
(No. 596/59), the Court cr Apveal thus takes cognisance of the
aceused's chjecticons to the Public Prosecuscr'sz a2ppeal and the
two parties are then on an equal Ffooting; that the defendant
enjoys an edvantage over the Public Prosecutor as, unlike the
latter, he is not required to be sbj=sctive and, moreover, has
the chance that unjustified grounds of appeal advanced by

; e

r
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subordinate public prosecutors may be withdrawn; that he has
2lso the right of making a plea of nullity (Nichtigkeitsbesch~
werde): that, in this r::pect, 1t 15 not correct, as was
allcoged by Pataki, that "there has never yet been a single
case in which the Chief Public Prosecutor has withdravm, in
favour of the convicted person, an appreal for s heavier sen-
. tence"; that, in fact, at least ten per cent of criminal
appes lv by public prancutors are withdravm by the Chiel Pub-
lic Prosecutor; +that, in accordance with paragraph 294 (3)
of the Code of Criminal Prccedure, the Chief Public Prosecu-
tor at the Court of Appeal is bhound to loége a plea of nul-

- 1lity "in the interest of the law" in regard %o any decision
which appears to be contrary to the law and which 1s to the
preiudice of the accused; tqdu, if the Court of Appeal finds
that there has been such a violation of the law to the pre-
judice of the accused, it guashes the decision concerned;
that if it finds, however, that there has been a violation of
the law to the advantage of the convicted person,. it records
its finding bui the decision concerned remains valid; that
the action of the Tublic Prosecuvor in criminal sppeal pro-
ceadings can accordingly never be against the interests of
the sccused and even may be vo hig adventage; that in the
present case the Court of Appeal, in strict compliance with
all the rules of procedure laid down [for ils observance, up-
held the Public Prosecutor's awpeal and increased the Appli-
cant's sentence to one of two and a half years' imprisonment
with cne day of "sleeping hard" every three months; that/
the . grounds stated by *tho Court .of Appeal were that the ex-
tenvating circumstances carried little weight while the re-
version to crime by the Awpplicant during a period ¢f proba-
tion following his conditional release frowm a labour institu-
tion constituted an aggravating circumstance; that the hear-
ing of the Public Frosecuter in the present case in noc way
prewudlced the rights of the gccuzed fto defend hlmself w1th1n
the meaning of Article 5 of the Convention;

Whereas the Commission has also ex officic taken note of
the observations of the Respondent Government in the Applica-~
tion (No. 596/59) of Franz PATAKI against the Respondent
Government;

Whereas it is true that Article 27, parsgraph (2).

the Conventlion requires the Commission to declare 1nadm15—
sible any application frow an individual which it considers
to be "mand festly ill-founded"; and whereas ithe travaux
préparatoires of ithe Convention reveal that the introduction
of this special ground of inadmissibility into Article 27

of the Convention was due to the concern of the Contracting
Parties to exclude from the consideration of the Commission

S




applications which do not merit its attention; whereas it
follows that a«t the present stage of the proceedings .the task
of the Commission is not tc determine whether an examination

of the case submitted by the Applicant discloses the actual
existence of a violation of one of the righils and freedoms
guaranteed by the Jonvention but only to determine whether it
excludes any possibility of the existence of such a violation;
whereas, moreover, in a long series of previous decisions the
Commission has cecnsistently azcted on the principle that an
application should be declared inadmissible as being manifestly
ili-founded only when a preliminary examination of the case
does not disclose any appearance of a violation ¢f the Con-
vention; and whereas in Applications Hos. 214/56 (De Becker
against Belgium), 332/57 (Lawless against Ireland), 34%/57
(Schouw Hielsen agsinst Denmark), 524/59 (Ofner 2gainst Austria),
596/59 (Patalii against Austria), and 617/59 (Hopfinger against
Austria) it was on the basis of this principle that the Com-
mission-decided not to reject as manifestly ill-founded bhut to
retain for closer examination certain of the complaints con-
tained in those Applications: :

Yhereas in the present case a preliminary examinatiocn of
the information and arguments submitied to the Zomnission by
the Parties does not =mable it to determine here and now
whether the [{acis 5f the complaint that the procedure followed
by the Court of Appeal violated the Convention exclude any
possibility of such violation; whereas, moreover, to carry the
prelimingry esxamination of the complaint beyond the point which
it _hes now reached by nursuing the matter further, whether in
written o% orzl proceedings, would necessarily entail going
fully into the merits of the case; whereas it follows that the
tpplicant's complaint in regard to the procedure follcwed by
the Court of Appeszl in dealing with the appeal in his case
cannot be regerded as manifestly ill-founded within the meaning
of Articlie 27, paragraph 2 of the Convention, and cannot be
declared inadmissible on that ground;

ohéj and without in any way prejudging the
the Commission -

For these reas
merits of the cage

Declares admissible and accepts the Application.

../.
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PART TV

ESTABII H;BNT OF THE FACTS AND OPTWIONS
- : FTibCQ“ "T@T! |

Point ~t issué in the two Awplications

In the light oT the Commiszsion's decisions of 19th Decenber
ond 15th Morch 1961 on odnissibility, ce set out in '
ITT, nﬂrrbrkpla 2% rnd ?6 of +this Report, the taoslk of the
omission wos to estaiblish the fnets in regord to the

following »point:

fhether or not'the provisions of Section 254, porograph 3
of the Jwustrion Code of Crininnl Procedure cnd The

'procedure followed by the Regionnl Court of .ippenl, o8

“epplied in the present coses, were compotible with
- irticle 6, poragraphs (1) and (3)(c) of the Convention.

8.
Tond

29,

The gninion of the Compinnoion Is set out Tt the end

thia 3"“* ¢t the ;cport

The releve nt provisions of Article 6 of the COHVEAulOH
o5 follovis

voregroph (1)

"In the determinciion ,.. of ony crinincl chorge

ogoinst hin everyons is eatitled to o foir ... hecring ...";

naragrapk (3)(c):

"Everyone charged with a criminol cffence hns the
following ninious rights:

... bo defend hinself in person or through 1eggl
cgsistonce of his own choosing ... "

Section 294 of the Austrinn Code of Crininal Procedure. - .

(as pronulgoted on 24+%h July 1945), siates ~s follows:

"1, The appenl sholl be lodged with the court of first
instonce within the tine-linit specified in Sec-~

tion 284, It shrll hove stoying effeet only if it

ig directed cgoinst the type of penolty or, where

the cccused is appealing cgeinst the severity of the
penclty, if he dees notv hinself declare his readiness
to begin serving the scntence in the neontine,

o



2. f.copy of the judzment rust he served upon the

cppellont if this kog rot olrecdy been done. The
hppellant snoll hove the :1ght to subnit in dupli-
cate o Menoricl stnting the grounds for his cppeal
tc the Court within fourteen dcys ofter notice of
~ppecd hes been given or, if o copy of the judguent
hrs not heen served upon hln until ~nfter the lodging
cf the appecl, within fourteen days nfter such service.
Lither in his mencricl, or in the notice of appeal,
he must clecrly stote-the circumstances on which the
appeal is founded, otherwise no considerrtion coinn be
given to it by the Courit of second instonce. Notice
of appenl, containing the grounds therefor, or the
appellant's nenorinl locds ed within the prescribed
tine-1linit, shz1l be cormumicoted to the other poarty
with the intinmation thot he neoy subnit his rejoinder
within fourteen doys.

After the rejoinder hns been subnitted, or after
expiry of the prescribed vine-linit therefor, 211
the docuntents in the case shall be 1nid before the
Court of sccond instonce which, sitting in canerc,
shall give Ju€ anent on the appenl after hearing the
Chief Fublic Prosecusor (Oberstoatsonwalt).m

\

30, s nontioned in Port IT11, parngrophs 23 and 26, the
Comitiseion, in its decisiond of 19th Decenber 1960 ond 15th
March 1461, ifound tuat the Applicntions of Potoki and Dunshirn
respectively could not be regnrded os nanifestly ill-Tounded
in so far =g they concerned nlleged violations of “rtlcle 6,
peragraphs (1) cnd (3){(c) of the Convention.

31. Summary of subnissions o9f the Portics to the Cormiszion
(ot the svage of admissioilicy)

i. Application WNo. 596/59, PR.HZ Pomixy (1)

The Responéent Governmcnt, in its observations of
3rd Cctober 1960 subnitted:

(a) that the proceedings bofore the Regional Court of
Appeal did not Infringe the rizhts guoranteed in
Article G of the Gonvention; when the Public
Prosecutor cppenls n~goinst o sentence rendered by
& court of first ins t ce, notice of oppecl nust,

e

(1) c¢f. Part III, parsgroph 22
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under Section 294 (2) of the lustrisn Code of
Crininsl Procedure, be communicated to the

“convictea person togzetier with the information

thet e moy subniit o reply within o pefird of
fourteen dnys. She Ccurt of Appeal thus tokes
cogniscnee of ony ouvjections nade by hin to the
Public Prosecutor's oppecl ond the two Parties
are then on an eguel footing;

vt the roproscentatives of the prosectulon are not
sinply prosecutors but, like cll other "eauthorities
involved in crinincl proceedinﬂs” ore required %o
“dopt an objective attivude and to give equol con-
51aer tion to 01rqust nces wvhich are in favour of
agoinst the oceused., The foet that the Court of
Appeal hecrs the Chief Public Trosecutor before
taking o decision does not nean that the-latter
is present when the voting iskes place, but only
thot he is given an opporiunity to cxpress on
opinion. The Chief Fublic Frosecutor in his

‘statenent nay not in any weoy extend the grounds

of the Public Prosecutor's appeal or increasce the
noture of the clhiorge., The effect of hearing the
Chief Tublir Prosecutor is o give him the oppor-
tunity to withdraw ony unjustified oppenl lodged
by n subordincte Public Prozecutor or to oppeal
for the armulment of an ‘erronecus judicinl
decision of vhich o convicted person mizht have
been the vietirn.

The ipplicont, in his reply of 4th Hovenber 1960, sub-

nitted:

(a

)

thot the requirements of Article & of the Convention
were not couplied with ia his case, in thet, when
the Regional Court of Lippecl neard the appeal,
neither he nor his lowyer wos present ﬂlthough the
Chief Public Prosecutor wns heard. Where the con-
victed person has had previous convictions, the
prosecutlng outhericies, who observe the strict
letfer of the law, cre o priori prejudiced. He

wos denied the possibilify of defending hinsgelf
before o tribuncl which, in fact, rejected the
existence of the extenucting circumstances con-
sidered relevont by the court of first insteonce.
When the court of first irstoncs, which bases its
Juagnent portly on its personnl 1*yression of the
responsitility «f the neccused, mitigates o sentence

iy
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(c)

.

ont the grounds of exteriuating circumstances, this
inpression and the hunan circuastances inveolved in
the responsibility o the accused constitute the
decisive clenentsz in the deliberatioms at which the
senterice is deternined; '

that, when provocing tne initial judsiment, the
President of the Court in his oral stotenent said
that, in view of the personcl imnression it hod
goined fron, the accused, the Court was convinced
that in connitting the offences in guestion his
object had been tc see his ~ged mother agoin after
nineteen yeers;

thet the submission of 2 reply to the Public
Prosecutor's appeal within fourteen doys does not
in any wey equal the effect of the prescnce of the
convicted perscn or his lawyer and does not cenable
the Court fTo foru its inmpression of the convicted:
person. The Chicf Public Prosecutor could not be

.objective in his nrescntation of the crguments

befere the Regionel Court of fpvoecl as the ain of
an appeal lodged by the Public Prosecuter is to
secure from the Court of Appecl an increase of sen-
tence, In the absence-of the convicted person, who
is ceprived of any possibility of defending himself
in the Court of JAppenl, ond afdter a hearing of the
Aittorney-Ceneral zlonc, the decision reoched is
bound to be unfovourchle to the defendant. ILvery
legelly constituted Stonte in the free ané democratic
world, cxcepting Justria, applics the prineiple of

‘Ronen lew lmovm os ".wdiatur et alters norsiy

that, so for zs the Lpplicont was owore, ne case has
yet arisen where the Chief Public Prosccutor has in
any way corrected or withdravm in the defendant's
favour o petition for an increasc ol sentence.

Apelication Wo. 789/60 JOH WN DUNSHIRN(1)

As nentioned in Part IT, poragropn 12, the Cormission did

not invite the Partics to subnit observations on the question
of admissibility.

e

(1)

cf. Part ITI, poragraph 25.
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The Respondcent Geovernnent, however, filed o written

statenent of 20t February 1961 in vwhich it referred to
its pleadings in Applicatien 596/59 (Franz Patald) and, in

oddition

tc the ~rguments set forth in its observotions of

5rd October 1960, subnitted:

(a)

(b)

(e)

that, in occcoraonce with oerﬁgr ph 175 o the
austrion Criminel Cede cof 1945 ond porograph 283
of the sustiyinn Code of Crimincl Precedurs 19€0,
the arpeal by the Public Presccutor's oifice
cgailnst the Applicmnv's sentence in fThe Regiconal
Court of Vienno to the Court ¢l Appeal in Vienna
wes forpally correct., The appeal wos 3U%u111ed
in substonce as the exte nuntlmh circunstances
nentioned in the judgnent of the Regionel Court
wvere less cignificcnit than the porticulorly
ageravating circumstnnces constituted hy the
recidivist character of the coffence;

that the Applicant, who was roenresented by Counscel
before the Regicnel Court, did not appeal ageinst
his senteince but iater instructed his Counscl, to
whon ‘the Public Prosccutor's appeal had teen
communicated under poragraph 294 (2) of the Code
of Crinminel Procedure, to file a counter-nenorinl
in which he asked for the appecl 1o be disnissed
but did not atteupt to 1"efute the argumcents of

the Prosecutlon'

that, in accordance with paragraph 294 (3) of the
Code of Crininol Procedurc, tire decisiom of the
Court of Appeal was taken after the hearing of
the Public Frosecutor in camerc; the hearing of
the Public Prosccutor can in no way »rejudice the
accused 2s no focts can be raised other than those
knovn to the parties from the docwients in the
case o~nd, further, tie Court of Appeal is hound,
under parogroph 294 {3) of the Code of Crinminsl
Procedure, to telie into consideration ex officio
all elements fovourable or unfavsureble te the
accused regordless of whether they have heen
referreé to by either party. The Chief Public
Presecutor has accordinﬁly no possibilitj to
iafiucnce the Court of Jtpvenl and in fect, in
the present cusce, entercd into no details bdut
sinply asked thot the oppeal be upheld;

e
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(d) that the Applicant had clso the right 2f ualidng o
plea of nullity (Nichtigkeitsbeschwerde) and that,
in this respect, it ie nov correct, as wos olleged
Cby Petold, that "there has naver yet been o single
case in which the Chief Public Prosccutor has with-
dravm, in ifavour of the convicted person, an oppeanl
for o heovier sentence’y in foet, at least ter per
cent ¢f crininal oppenls oy public prosecuters are
vithdravm by the Chief Tublic Proseccutors

(e) that, in cccordance with pvarcgraph 294 (3) of the
Code of Crininal Procedure, <ie Chief Public
Prosceccutor n% the Court of .ppeal is bound to lodg
2 plen of nullity 'in the intorcect of the lzw' in
regord to any declsion which appeers to be contrary
toe the low and whiclh is to the prejudice of the
accusecd, IT the Court of .Appeal finds thatl therc
has becon such a violantion of the 1aw te the prejudice
of the cccused, 1t guashes the decision concerncd.

If it finds, however, thot there has been a violation
of the law to the advantoge of the convicted peirson,
it reeorde its finding wut the decision concerned
renains validg '

(f) that, in the preseni ense, the Ceourt of Appezl, in
strict compliance with the rules o»f nrocecure, :
upheld the Public Prosecutor's appeal and increascd
the Applicant's sontence to two and o half ycoars!
imprisomment with cne doy of "slceping nnrd" every
three months. The grounds stated by the Court of
Appeal were ot the exteruanting clircumstarncces
cerried little weight, while the reoversion to crine
by the ,pplicaont during o period of nrobation follow-
ing his conditional reclensze from & lebour institution
constituted an agzraveting circumstance.

The .Applicant, in his lettcr ¢f intrcduction of lst July
1960, sutmitced tunt the requirenents of Lrticle 6 of the
Convention were not conplied with in kis cose,

32, Summary »f submissions of the Parties to the Sub-Cormnigsion

During she csitablishiment of the Ifescts by the Sub-Commission,
the written subnissicns of The Parties were contained in an
exchange of written pleadings ~nd the orsl subnissions were nade
2t the hearing before the Sub-Commission un 12th Jeanucry 1962.

e



Menoricl by the ippliconts

The Applicants' Jounsel, in his memorial of 27th July
1961, recapituleted the arguments put forth by the
Applicants (see above, paragropn 31) and repezted the sub-
nission made by them that the proceedings hefore the Court
of Appeal viclated irticle 6, parsgrephs (1) and (3)(c) of
the Convention. He stated, in particular, that the Chief
Public Prosscuitor wog present at the time when the Court
voted on the case. The Austrien Minister of Justice had
recognised the need for a reform by stating on the Austrian
Barristers' Dzy in 1960 as follows:

Pihe principle of treatment on equal footing
between the governmental Body of Public Prosecution
and the defence in criminal proceedings will be
accorded full account. At non-public consultations
of the Court at which the State Attorney is present,
the defence in the future will alsc always be
present if the legislative body gives its agreement.
Similarly, on principle, it should no longer happen
thet appeals can be decided across the table con-
cerning the fate of the defendant during proceedings
of a legsl measure without the Court of Appeals
having been confronted with the defendant.'(1)

Counter-Menorial by the Resnondsnt Governnent

_ The Respondent Government, in its Counter-~iemericl of
20th October 1561, submitted thet there had been no
violation of Article & of the Convention.

The Government nade the following subdmission:

(a) +that *the rizht of every person, as laid down in
Article 6, peragraph (1) of the Convention "to
a fair =nd public hearing within o reasonable
time", doesg not mean thet an accused person
nust make .2 personal and orzl avpearance before
the court ot every stage of the proceedings. In
Austria this right is granted, in principle,
ordy in respect of proceedings in courts of
{first instence. Here, Avstrian lsw- goes even -

o

(1) Memorial, pages 5-15.
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further then the Convention, since o conviction
in contunacion, namely, in the sbsence of the
accused during ~he princival proceedings, is
alwoys excluded in the case of serious offences,
However, when the case cones heicre the Court of
Appeal, the facts have alrecdy Leen estoblished
in the Court of rirst instonce andé no new factls
cen be submitted by either the accused or the
prosecution. The proceedings sinply comprise a
judicial exemination of legcl end procedural
quegtions and 2 fair hearing does not regquire

a personal appenrance by the convicted person

but only an exemination of his written objections
to the verdict. The Covernment considered this
view to be confirmed by the foet that this pro-
cedurce is comion to most Buropeen judiclal systems
and also by the fact that the French text of
Article 6, paragraph 1 does not refer to o
personal hearing but merely says ''gue sc cause
501t _entenduc cguitablemcnt”;

that the resoluticon adopted in 1959 by the Inter-
national Congress of Jurists in New Delhi concerning
the right to defence stated that, in order to be
able adeguately to precvarc his defeonce, an accused
person:

". Should at 211 times he contitled te tue assistance
of o legal adviser of-his_owm choice aand to hove free-

dom of communication with him.

24 Should be given notice of the charge with
sufficient particularity.

3. Should have a right to produce vitnesscs in his
defence and te be prescrt when this evidence is taken.

4. Should, at least in scrious cases, be informed
in sufficiceant time beforc the trizl of the nature of
the evidence to be colled for by the prosecution.

2 Should be entitled to be present when any evidencce
for the prosecuticn is given and to have the witnesses
for the prosecution cross-examinod.”
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Thiec declaration clearly referred to proceedings in

courts of first instance vhile, in respect of appeal
proceedings, the resolution stated as follows:

(c)

"Every conviction and sentence and every refusal
of beil should be challerngezble before at least
one higher court. It is essential that there
should be =zdequate remedies for the breach of any
of the rights refcrred to above. The nature of
those remedies must necessarily derend on the
nature of the particular right iafringed and the
systenn of law which exists in the country con-

cerned. The different systems of law provide

different woys of controlling the activities of

the police and i the prosecuting and enguiring
authorities.”

that documents 9 Bs 722/59 (PATAKI) and 12 Bs 211/60
(DUNSHIRY) of the Vienna Court of Appeal merely

state thet the 0ffice of =the Chief Public Prosecutor

proposed that the appeal lodged by the Office of the
Public Prosccutor should be accepted without submit-
ting any srguments or adding anything to the
aprlication made by the 0ffice of the Public Prose-
cutor. It is rict now possible to ascertain what ihe
Chief Public Proseculor szid 2t the non-public
hearings of 29th April 1959 or of 15th April 1960.
It is neither possible to ascertiain the exact
statementv made by the Judge Aapnorteur or to
separcte it from the deliberations and records of
voting or to azcertain the statement of the Chief

Public Prosecutor on the convent of the written

statement., The deliberations at such a hearing
follow a written motion by the Judge Rapporteur
whicl: 1s prepered by him independently of the
parties to the case znd solely on the basis of a
study of the case-iile;

- that, in the DUNSHIRN case, it meay be seen fron

Doc. 12 Bs 211/60 of the Vienna Court cof Appeal
that the increcse in the sentence was decided
upon independently of the written or oral state-
nents of the Chief Public Prosecuter. The last
page of thet document (top-right corner) contains
the following remarl by thne FPresident of the
Aprecl Senate: "Dunshirn - relapse after con-
ditional releasc!” Thus, even before the Office

S
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o the Public I'rosceutor could talte up any

definite position in the metter, the President of
the Court of Appeal informed the Rapporteur that,
in his opinrion, the eppeal lodged by the Office of
the Public Prosecutor wes justified, Hence, it was
the aggravating circumstances raised by the
President of the Court of ippeal that served as a
ground for Jjustifying the increase in the -sentence

imposed on DUNSHIRY;

{(e) that the Applicant's contention is zqually in-
correct that "throughout the whole proceedings in
the Court of Appeal necifther the accused nor his
counsel obtained an oral or written hearing';

(f) that the principle of a fair hearing was fully
obscrved by taelking into consideration the written
statenent of hoth parties. As the judgment on the
appeal shows, the sentence wos in both cases
increased on the basls of the grounds put forward
in the petition of appezcl by the 0ffice of the
Public Prosecutor, as the Court of Appeal shared
the view that the application of the provisions
ellowing for a mitigation cf scnience was inappropri-
ate in the cases under review. The views. expressed
by the Chief Public Prosecutor did not play a decisive
paert in the Court's decision to increase the sentence;

(g) that the Government agreed with the Applicarts' Counsel
that when determing, and also when increasing, o
sentence, the porsonal impressicen mnde by the accused
is of deecisive inportance. This is alsc the view
ol the overwhelning majority of Austrian judges,
public nrosccuters and jurisprudence. IModern policy
in criminel natters is that in judging an coffence,
the offender is more importiant than the offence.

It is regretiable that the Code attaches scant impor-
tance to the re-examination of the noture of a sen-
tence and also that, above all, it is not possible
for the courts, which cre concerned with appeals
only, to form & definite impression of the accused
and examince in his presence the psychological

reasons for hig acts. The Furopean Commission, how-
ever, cannot talke up this question which, in crder

to ovoid publicity, the Austrian Government has
reserved for itseclf, The foact must not be overlooked
that in certain circumstances public appeal nroceed-
ings mey eqnteil certain disadvontages for the
accusecd. The courts of appeal arc usually ot a

/o
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greatv distance from the nlace of residence of the
prcliont whe in ony ceses, becouse of the tine
factor or on Iinan c1ﬁl grounds, cdoes nct wish To
g0 to the trouble of personally ‘enpearing vefore
the court of =rpeal, since in any c¢asec the guesticn
c¢f his guilt no 1onger arises and, as o, rule, wce is
nable to meke ary new submnissiorn in cenncction
with hisg cass. Hence, this whole guestion should
also be comsidered fron thie point of view of
wﬁetﬂe the non-porticipaticn of the accused in
rublic orazl proc“ed¢ngs would not entail greater
disadvanteges for him than appeal proceedlﬂgs
in camera, wherc account is taken of the written
sta {‘JCﬂIS %umetted by both parties;

(h) thgt the role of the Fublic Prosecutor is not thet
of the Attorney~General vho performs the impartial
taslk of ensuring the observance of the law. The
Office of the Chiel Public Prosecutor is the
prosecuting authority and, in accordance with the
wrinciple of decerntralisaticen, could reserve for
itself any criminal cose coming within its
province and initincte pvoceed1n s accordingly.
dowever, the meaning of Article 294, paragraph 3,
of the Code'is that the Chief Public Prosecutor,
in accordance with the highsr pru¢0ﬂaLives granted
him, hinself devermines whether the appeal of the
Publlc Fresecutor should be maintained and waether
the sentence rendercd by the ordincry (first)
court was adequate or téo lenient. The Chiefl
Public Prosecutor, =s the nrosecuting official
in the Court of Appeal, has to adopt:a definite
position on 211 theszc questions. IT is & principle
of Ausirian legsl tradition that, whenever the
Public Prosecutor is henrd by & court in the
abeence ¢f the zccused, he shall adopt o restrained
attitude. Thus, in many cacca the interests of The
accused are better served by the comments of the
Chief Public Prosccuter, ihich cover all considera-
tions, than by his own SUatements which the court
alresdy knows ©o be biascd in his own favour

ene
Tl

The Government referred also to the relevant arguments
in the pleadings ¢f the same Lat in Applications 524/59
OFHER oand 617/59 UCFFINGLR.{1)

-~

33. QOral hearing

At the oral hearing bvefore the Sub-Commission on
12th January 1962 the Parties mede subuissions os follows:

(1) Countor-Momorial, pores 2-6, e




Counsel for the Applicant stated that the equality of the
Parties had been maintained until the oral hearing. It was
established that the Chief Publio Prosecutor was present.
Although 1t could not be ascertained whether or not -he had
played an active part at the hearing, it was obvious that he
was-there in order to be heard on the appeal lodged by the
Public Prosecutor. In his written appeal in the Pataki case,
the Public Prosecutor had requested that the sentence should
be increased and that the excentional right to mitigation of
sentence should not be accepted. The Applicant had, however,
submitted a rejolnder setting out the human aspects of the
case which, together with z personal impression ol the accused,
had gulded the court of first instance in fixing the sentence.
The rejoinder was passed over in silence in the decision of the
Court of Appeal, whereas the arguments of the Public Prosecutor
were set out in deteil. It was a clear violation of the Conven-
tion that, in the proceedings before the Appeal Court, the Chief
Public Prosecutor had the opportunity on two occasions of giving
his views on the appeal lodged by the Public Prosecutor and of
supporting it, whereas the defence was in general ignored.

In the Dunshirn case it was likewise established beyond
doubt that the Chief Public Prosecutor was present throughout
the entire session and during the deliberations.{l)

-The Respondent Government submitted that the appeal lodged
by the Public Prosecutor in the Pataki case had been examined
by the President of the Chamber of the Court of Appeal and that
he transmitted the file to the Chief Public Prosecutor's Office
for "suggestions and views' only to ascertain whether the latter
supported the appeal (if not, the decision of the lower court
remained valid). The Judge-Rapporteur arrived at the conclu-
sion that the grounds for mitigation relied upon by the lower
court did not exist. During the hearing on 2%9th April 1959
he made an oral report to that effect and proposed an increase
of sentence from three to six years. The Chief FPublic Prosecu-
tor did not express any cpinion on the matter; he was present,
but played no active part. He was heard only in writing in the
same way as the defence.

de further submitted that the -same observations applied
to the Dunshirn case and pointed out that the sentence as
increased was still only half the minimum penalty prov1ded
for by law(2).

(1} Verbotim Record, -pages 65 66 and 67- 68
{2) Verbatim Record pages 03-63, 66-67, 68- 69
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Pindince and Qpinicn of tie Cormiccioxn

A. The facts .

34. In accordance with Article 28 of the Convention, the Sub-
Commission undertook an examination of the cases with a view
to ascertaining the facts. In the course of the written and . .
oral proceedings, the partics made certain statements and the
Austrian Government placed the complete files of the cases at
the dispcsal of the Sub-Commnissicn for the purpcse of estab-
lishing the facts.

35, On the basis of this examination, the findings of the. Sub-
Commission were os folliows:

1.. Application No, 596/53 Franz Pataki

The Applicant is an Austrian citizen who was born in 1920
in Hungary and is an interpreter by profession.

During the war he was interned in the concentration camp
of Buchenwald as a habitual criminal and, prior to the facts
set out below, he had several convictions on various criminal
charges. On 9th December 1957 the Applicant was released on
probation from the Labour Institution (Arbeitshaus) of Suben.

He states that after his- release. he went to France and
Belgium, that he was accepted as an interpreter for the
universal exhibition (EXPO) in Brussels for the Summer of 1958
but that owing to his criminal record he was notified that he
could no longer be employed. He states further that he was not
able to obtain any other regular employment. In Paris the
Applicant received information that his mother, who lived in
Israel, had recently suffered a stroke at the age of almost 80
and he consequently decided to go to Haifa to visit her, in
particular, as he had not seen her since 1939.. He states that,
in order to pay for the voyage, he obtained money by committing
various crimes. After a month in Israel {the duration of his
visa) he returned to Turkey in 1958 where he was taken 111 with
meningitis and he further states that he committed theft to pay
for the hospital bill.

In January 1958, the Vienna police received information
from a French national that the Applicant had defrauded her of
various objects, and, on 3rd February 1958, the District Court
of Steyr decided to open a preliminary examination against the
Applicant under Articles 197 and 200 of the Austrian Criminal
Code. On 6th February 1958 the District Court issued an arrest

of
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order against the Applicant and in the following months the
police received informetion from persons living in Switzerland,
Germany, Austria and Turkey that they had been victims of various
criminal acts for which the Applicant was responsible. On
24th COctober 1953 the Regiconal Court of Vienna, which has com-
petence to deal with crimes committed by Austrian citizens
abroad, renewed the arrest order against the Applicant and
charged him with offences under Articles 171 and 173 (theft),
197, 200, 208 and & (fraud and attempted fraud) of the Austrian
Criminagl Code. The Applicant had, however, on likth October
1958 been arrested by the Swiss police in Zurich and charged
with frauds committed in Switzerland and in Greece against
persons of Swiss nationality. On 3rd December 1958, the Public
Prosecutor of Zurich drew up the indictment and, on 17th Decem-
ber 1958, the Applicant was convicted by the Court of Zurich
and, at the request of the Public Prosccutor, sentenced to
three months' impriscnment.

On 1l4th January 1958, having served this sentence in a
Swiss prison, the Applicant was handed over to the Austrian
police at Feldkirch and, on 17th February 1959, the ipplicant
was indicted by the Public Prosecutor of Vienna on seven
charges of theft and fraud committed in the period from
December 1957 to June 1958. Dr. Danemark was appointed lawyer
for the defence. . ’ :

On 24th March 1959 the Applicant was convicted by the
Regional Court of Vienua and sentenced to three years'! lmprison-
ment.

The Applicant alleges that he asked to be allowed to call
a medical expert during the proceedings to testify as to his
recent illnesses but that the Court rejected his request. The
Court recognised, however, that there were extenuating circum-
stances in the case and expressly took them into account when
imposing a sentence of threec years' impriscnment, the normal
penalty for habitual criminals being between five and ten
years. :

According to the FProces-Verbal of the proceedings before
the Court, the Applicant, upon his lawyer's advice, accepted
this sentence whereas the Public Prosccutor announced that he
intended to appeal and, in fact, two days later formally lodged
an appeal with the Regional Court. On 3rd April 1959 the
Public Prosecutor stated the grounds of his appeal in a docu-
ment submitted to that Court and communicated to the Applicant.
The Public Prosecutor asked the Court of Appeal (Oberlandesgericht)
to increase the sentence so as to bring it within the limits
provided for in the Criminal Code (5 to 10 years' imprisonment).

e
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He submitted that the courts could only reduce sentences below
the mininum term in "very important and persuasive conditions"
which did not exist in the Applicant's case. On 13th April’
1959, .2s provided for in Article 294 (2) of the Code of
Criminal Procedure, the Applicant's lawyer filed a counter-
memorial (Gegen#usserung) with the Regional Court in which he
submitted to the Court of fppecal that the Prosecutor's appeal
should be rejected and, in particular, he stressed the extenu-
ating C1rcumstancea taﬂen into consideration by the Regicnal
Court.

The case-file was transmitted on 23rd April 1959 from the
degional Court to the Court of ippeal and, on the following day,
24th April 1959, the case~file and a mimeograpned document were
sent tc the Chief Public Prousecutor {(Oberstaatsanwalt) itfor
information and opinion'. On 27th April 1959 the Chief Public
Frosecutor returned the case-file to the Court of Appeal with
an endorsement on the mimeographed document to the effect that
he requested that the appeal should be accepted for the reasons
stated by the Public Prosecutor in his document of 3rd April 1959.

The sipplicant's case was heard by the Court of Appeal in a
non-public session on 29th April 1959. The Chicef Public Prose-
cutor was present and addressed the Jourt. Neither the Applicant
himself nor his lawyer was allowed to be present and the Court
only hearcé the arguments of the Chief Publiec Prosecutor. The
Court of Aipveal rejected the existence of extenuating circum-
stances and increased the Applicant's sentence to & years'
imprisonment.

This decision was communicated to the Regional Court on
4th June 1959 and, on 23rd June 1959, the Applicant received a

CopYy.

The Applicant states that in 1958 he was released on pro-
bation but that his probation was later cancelled and that he
has now to serve three years and seven months of a previous
sentence by.which he was committed to a labour institution.

This sentence was ordered to run as from the end of his previous
sentence of six years.

The Applicant subsequently applied to the District Court
(Kreisgericht) of Kreris on 16th September 1959 for a reconsidera-
tion of his case but this application was rejected on 30th Sep- -
tember 1959



- L7 -

2. Application No. 789/60 Johann Dunshirn

The Applicant is an Austrian citizen who was born in 1931.

On 3rd September 1959 the Applicant was arrested in Vienna .
on suspicion of having committed theft. An investigation by
the police was opened on 5th September 1959 and lasted until
17th December 1959 on which date the Applicant, together with
six other persons, was charged with violations of Articles 171
(theft), 173 (theft of objects of a value higher than 1,5C0
Austrian schillings), 174 {theft of dangerous nature and
conspiracy to commit theft) and 176 (aggravting circumstances)
of the Criminal Code, Articie 7 of the State Protection Act
(Staatsschutzgesetz) and Article 26 of the Fire Arms Act
(Waffengesetz%. The offences mentioned in the indictment were
alleged to have teen committed on 17th, 24th and 28th August
1959 and the objects were assessed at approximately 7,000
dustrian schillings.

., -On 19th February 1960 the Applicant was- convicted by the
Regional ‘Court (Landesgericht) of Vienna on-all thecse charges
except the charge under Article 7 of the State Protection Act,
The Court considered that there were extenuating circumstances,
in particular, thes fact that the Applicant had made restitution
to his victims of part of the money which he had stolen from
them, and senteiiced him to 14 months' imprisonment with the
additional penalty.of "sleeping hard" four times a year. The
Applicant states that upon his lawyer's advice he accepted this
sentence. : :

On 10th September 1954, the Applicant had been convicted
on similar charges by the Regional Court of Vienna and sentenced
to 18 months' imprisconment and subsequently to be bound ove» for
a period of three years under the threat of a suspended sentence
of detention in a labour institution. 0On 12th November 1956 and
on 1oth April 1957 he was, however, again convicted and sen-
tenced to one year's imprisonment and six months'! imprisonment
respectively. He was subsequently comnitted to a labour instl-
gution from which he was releascd on probation on 4th June 1959,
namely two years before the expiration of his sentence. [iis
release on that occasion was subject to the condition that, in
the event of his being convicted for any further offence, he
would have to serve the full term of his sentence in a labour
institution. :

On 22nd February 1960, the Public Prosecutor announced that
he would appeal against the sentence of 19th February 1960. and,
on 3rd March 1960, he.stated the grounds of his appeal in a
document submitted toc the Regional Court and communicated to the

/.



Applicant., The Public Prosecutor asked the Court of Appeal
(Oberlandesgericht) to increase the sentence as being too.
lenient. He denied the existence of extenuating circumstances
and pointed out that the crimes were committed only two months
after the Applicant's relcase. On 16th March 1960 the Appli-
cant's lawyer filed a counter-memorial (Gegendusserung) with the
Regional Court in which he -submitted to the Court of Appeal that
the Prosccutor's appeal should be rejected and, in particular,

he stressed the extenuatinz circumstances taken intc consideration
by the Regional Court. de further pointed out that, after serv-
ing his sentence of 14 months' impriscnment, the Applicant would
then be committed for a period ¢f two years to the labour insti-
tution from which he had been relezsed in June 1959. -

The case-file was transmitted on -4th April 1960 from the
Regional Court to the Court of Avpeal, and on the following day,
5th April 1960, the case-file and a mimeographed document were
sent tc the.Chief Public Prosecutor (Oberstaatsanwalt) "for
information and opinion®. 7Twc days later, on 7th april 1960, the
case-file was returned tc the Court of appeal with an endorsement
on the mimeographed document to the effect that the Chief Public
Prosecutor requested that the appeal should be accepted for the
reasons stated by the Public Presecutor in his- document of
3rd March 1960.

On 13th April 1960 the Applicsnt's case was heard by the
Court of Appeal in a non-public szssion and the Court's decision
vwas endorsed to the effeet that the Chief Public Prosecutor was
present and addressed the Court. YNeither the Applicant nor his
lawyer was prcsent and the Court oily heard the arguments of the
Chief Public Prosecutor. The Cours of appeal rejected the exis-
tence of extenuating circumstances and incrcased the Applicant's
sentence to two and a half years' Imprisonment.

This decision was communicatea to the Regional Court on
15th sipril 1960 and, on 25th April 196G, the fipplicant himself
received a copy. ' : '

It is pointed out by the Applicant that the increase -in his
sentence has resulted in his having tc serve two years in-a
labour institution and that the Court of appeal has thus in
effect increased his sentence from 14 months to 54 months,

_ The Applicant states that no further appeal is available to
hlm €ither in respect of the original conviction or as to the
increase of his sentence.

The applicant's term of imprisonment expired on 3rd March

1962 and an application for parden in respect of the subsequeént

committal to a labour institution appears to have been rejected
in Novemuer 1961,

e
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B. The Law

36. Although the facts of the present cases diffar essentially
from the facts of the Ofner and Hoofinger cases, the legal
principles involved are the same in the two grouns of cases.

In the report adopted by the Jormissicn on 23rd Iiovenbor 1952
concerning the Ofner and Hopfinger cases, the legal problem

was defined in the following terms, which the Cormiszion
reproduces as relevant z2lso to the present ceses:

"The legal problem at issue relates to the right of defence
which tue Convention guarantees to anyone charged with a crimi-
nal offence. The Applicants heve invoked Article 6, para=-  _
graph (3), subparagraph (c), according to which the right to
defend himself is one of the wminimum rights which every accused
shall enjoy, and 2lso the more general provision of Article 6,
paragraph (1) which guarantees the right to a fair trial. '

Concerning this principle of a fair trial, and its relation
to the minimum rights laid down in paragraph (3) of the Article,
the Commission has expressed the following opinion in a previous
cese:. T

'Article 6 of the Convention does not define the notion of
a fair trial in a criminal case, Paragraph (3) of the Article
enumerates certain specific rights which constitute essential
elements of that general notion, and paragraph (2) may be
considered to add another element. The words 'minimum rights?,
however, clearly indicate that the five rights specifically
enumerated in paragraph (3) are not exhaustive, and that a trial
may not conform to the general standard of a 'fair trial', even
if the minimum rights guarantced by paragraph (3) - and also the
right set forth in paragraph (2) - have been respected!. (Report
of 15th March 1961 in case 343/57, paragraph 52, Nielsen v.
Denmarlk),

In the present cases the problem is whether the notion of a
'fair triel' embodies any right relating to the defeonce beyond
and above the minimum rights laid down in varagraph (3), The
Oonmizoion is of tle opinion thrt whnt i3 gener-liy called
'the equality or arms', tnat 13 the procedural equality of the
accused with the public prosecutor, is an inherent element of a
'fair trial'. Whether such equality has its legal basis in
paragraph (3) depends upon the interpretation of subparagraphs (b)
('to have adequate time and facilities for the preparation of
his defence') and (c) ('to defend himself in person or through
legal assistance'). The OJcorissiom-nend not (xpreds &
definite opinion on this question, since in any case 1t 1s
beyond doubt that the wider and general provision of a fair
trial, contained in paragraph (l% of Article 6, embodies the
notion 'equality of arms'."

c/.
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In the present cases, the problem is whether the presence
of the Public Prosecutor, without the presence of the accused
or his counsel, at the sessicn of the Court of Appeal when the
case was heard and decided in conformity with Section 29,
paragraph (3). of the Code of Criminal Procedure, constituted
en inequality in the representation of the parties, which is
incompatible with the provisions of the Convention.

It 1is not possible to establish with certainty whether the
Public Prosecutor has taken an active part in the deliberations
.of the Court. Wo records of the deliberations were kept. Even
on the assumption, however, that the Public Prosecutor did not
play .an active role at thls stage of the proceedings, the very
fact that he was present and thereby had an opportunlty of
influencing the members of the Court, without the accused or his
counsel having any similar. opportunity or any possibility.of
contesting any statcements made by the Prosecutor, constitutes
an inequality which, in the oplnlon of the co_Jlddqoﬂ, is
incompatible with the notion of a fair trlat.

o e Conmission therefore reanchos the ccnclusion that

the proceedings conducted in the present cases on the basis
of section 294, paragraph {3), of the Code of Criminal Procedure,
2p 1% /me then worded, wzre not in conforaity with the Convertlon.
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PART V

REVISICN OF THE AUSTRIAN LEGISLATICN DURING
THE EAAMINATION OF THC CASesS BY THE COMMISSION

37. Following negotiations between representatives of the
Austrian Government and the President of the Sub-Commission with

a view to reaching a friendly settlement within the meaning of
Article 28 of the Convention, the Minister of Justice on

26th June 1962 submitted a Bill to the Austrian Parliament for

the modification of certaln sections of the Code of Criminal
Procedure, The purpose of the Bill was to establish the principle
of egquality of representaticn in prcceedings before the Court of
Appeal, The vext of the Law as enacted is reproduced at Annex A
to the present report.

The explanatory observations which accompany the text of the
proposed new rules refer to the cases pending before the European
Commission, They also state that the proposed detailed amendments
to the existing Code of Criminal Procedure are based on the
principle that preoceedings in appeal cases no longer shall be a
unilateral, non-public preccedure on the basis of documents, but
a bilateral procedure taking place in a public session.

Article II of the Bill contained certain transitory pro-
visions according to which inter alia, where the Zuropean Commission
had declared an applicaticn admissible or where appeal proceedings
had teken place in non-public session within a period of six
months preceding the ceming into force of the new iaw, appeal
proceedings already concluded could be resumed according to the
new rules at the request of the applicant, being the convicted
person, or his legal reprezentative.

On 20th July 1962 the Sub-Commission was informed, however,
that Article II had not been adopted by the Austrian Parliament,
Certain members of the Parliament had apparently taken the position
that a provision of such an extracrdinary character which intro-
duced a certain retroactive effect, albeit in favour of the accused,
required more careful consideration than could be given to it at
this late stage of the parliamentary session. Consequently, only
Article I of the Bill, containing the new rules applicable to
future cases, was adopted, and this Article came into force as at
lst September 1962,

Article II of the Bill wa? adopted in a modified form by
Parliament on 28th March 1963, (1)

By the adoption of this Law, a new remedy has been made
available to the applicants, and they are now entitled tc have
their cases re-examined by the Austrian tribunals under a pro-
cedure which will not give rise to the objections which the
Commission has expressed concerning the previous proceedings.

(1) The Act was promulgated on 5th April 1963,
(Note by the Secretariat)



PART VI

PROPCSALS OF THE COMMISSION

28, In these circumstaznces the Commission wishes to avail
itgself of its right under Article 31, paragraph (3) of the
Convention and to propese that the Committee of Ministers,
teke note of this repori, express its appreciation of the
iegislative measures adopted in Austria with a view to giving
full effect to the Convention of FEuman Righits, and decide that
no further action should be taken in the present cases. '
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ANNEX A

e L st e mt———

Fodoral Law of 18th July 1962 aicnding
and supplenenting the 1960 Code of
Crininal Procodure

(Anending Lavr, 1962)

The Fational Council has decided as Ffollows:

-

The 1960 Code of Criminal Procedure, DG B1l, No. 98 shall be
anended - -and sunnlenented as follows:

1, - Paragraph 41 (2) to read as follows:

m(2). If, owing t0 ccrtain circumstances known to the
Court, an cccused person is unable to Day his own defence coots
the Court shall, ot his request, provide him with legal aid in .
comnection with any specific appeal lodged by him against his
indictment i1 respect of both the main »nroceedings as well as a
public proccedings relating to such an appeal, If such lezal aid
is provided fTor the ain »nreceedings or for the entering of a
Plea of mullity or the lodging of an anneal, then such legal aild
shall 2lso cover the appeal proceedinzs. If, however, the Court
sitting. where the nublic proceedings in respect of an appezal are
to take nlace is not held in the district of the court where the
nainiproceedings took place, legal aid for the accused at the
gsaid sittiag shall be nrovided by another Counsel, if possible
one of the barristers residing at the place where the sittlng is
tc be held.t '
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2. Parazraph 286 (4) to read as follows:

i), If +the crininal coffence with which the accused
1s charged “in the indictuent, or in the judﬂnent of the Court
of ¥First Instance, . is punishable by nére than five years'
inprisonnent or gub]oct to. an even noie severe nenalty, then,
if the said accused has no Counsel to represent hin and has nect
been provicded with lemal aild, the autheorities shall appoint a
counsel t0o represent th at the Court sitting who chall be one
of the barristers resicing at the place wher: the Suprene Court
has 1ts geat."

3, Parazraph 294 (2) and (3) shall be renlaced by the fcllow-
ing provisionss

. "(2). The anpellant shall, if this has not been done
already, he supplied with a copy of <The judzuent. The
appellant has the rizht, within fourteen days afiter lodging
his appeal, or, if he was not supplied with a copy of the
judgnent until after lodging the appeel, within fourteen days.
after receciving the copy, to forward to the Court in duplicate
a statenent of his grounds of appeal. Me nust, éither in this
statenent or ihen lodging his appeal, clearly specify the .foints
in-the judgnent ol whicihh he complaing, failing which the Court
of Appeal will not talze his appesl into considerstion. The
appecl containing the grounds in quesvion or the statement nade
vithin the stinulated tipe-linit shall be Jorwarded to the
Qpposing party with the coiment that the latter parity nay nale
its counter-statenent within fourteen days.

(3). After the subrdcsion of this counter-statement or
after the expiration of the siipulated tine-~linmit, all -relevant
fileg and records sholl be subnitted to the Court of Appeal
which shall deliberate on the appecl at o non-public sitting
only if the Rapporteur or the Chief Public Prosecutor request
the dismissal of the appeal on cone of the grounds set forth in
the following paregrant.

(4). The Court ol Appeal nay disniss the appeal at a
non-public sitting if the said appeal has been lodged too late
or has heen entered by a person who is not entitled to appeal
or vwhose right of appeal does not correspond to the right
clalmed or vho lag renounced hig rizht of zppeal.  Furthermore,

the apsellant heg, neither in his oppeal nor in his state-
ment, cleurly snecified the points in the judgnent of which he
wishes to complain, the appeal shall not be taken into con-
sideration,

/.
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(5). If no decision on the oppecal is telken at the non-
public sitting, the President of the Court shall order a public
hearing. ‘The fixing of the date and organisation of these public
proceedings ghall be subject to the vrovigions ol paragraphc 236
and 287, it being understcod that an accused who is not under
arrest must olivoys be cumnoned to appesr anda that an accused
uncder arrest oy also be requirod to apnezr. If the appeal
against the judgment is based on claims under private law, then
the individual concerned also nust he suinioned to appear,”

4, - Pare ”raﬁb 2G5 to rpao as followss
I

"Paragraph 296 (1). If in addition to the appeal a decision
zlso to be talten on a plea of nullity, entered by one or other
of the parties, the relevant files cnd records subnitted to the
Supreme Court shall include those ccncerning the appeal. 1In such
a case, the Sunrene Court sholl also telle a decision on the
anpeal.

(2}). The Sunrene Court shall deliberate on the appeal at
a non-public sitting only if the Dapporteur or the ..ttorney-
General have requ@ﬁ*ed the dismissal of the anpeal on one of the
grounds uentioned in paragraph 294 (4) =nd if no decision has to
be tolken on the plea of nullity at 2 public court sitting called
for this purnose.

(3). In all other cases, the Supreie Court shall toke a
decision on the appeal either at the public court sitting cqlled
upon to deal wiih the plea of mullity or, vhere the plea of
nullity hes alrecdy been deciced upon at the non-public sitting,
at a public court sitting devoted to the apneal. The {fixing of
the doate and organisation of the zit+ing shall be subject to the
provisions of porographs 286 wnd 287, it being understood that
on accused vho ig not under arrest nust 2lways be summicned 1O
appear cnd that an eccused under arvecst may also be required to
appear. If the appeal against the judgnent is based on clains
under private lavr, then the individual concerned olso must be
summoned to appeoar.”

5. Parasraph 467 {5) to be renlaced by the following:

"(s). The anpenl or appeal statement shall be subnitted
or talten down in duplicate., 4 copy shall be forwarded to the
opposing party with the comment that the latter nay subnit hig
counter-gstatonent within fourteen deyve. Lfter subnission of his
counter~staterent or the expirction of the stipulated time-limit
all the relevant Tiles and records chall bc subnitted to the
Court of Tirst Instence.

./
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6.  Parasraph 469 %o read as follows::

"Paragraph 469. The Court shall -deliberate on the-appeal
at a non-public sitting only if the Rapporteur or the Pyblic
Prosecutor provnose one of the decisions nentioned in paragrarh 470.0

T Paragzraph A7l to read as follovs:

"Parzgroph 471 {(1). If no decision is taken on the appeal
2t the non-nublic sitting, the President shall order a »public
hearing ol wlic adpeal and sumnon the plaintiff, the defendant-
and the witnesses and experts who are lilely to be needed Zor
cross—exanination.

(2).  According to the c¢istance of the defendant's
c¢oriicile. from the seat of the Court of finpeal, he must be given
at least three davys in which to prepare his defence. ’

(3). If $he accused is under arrest, the Court necy order
his oppecronce, : -

(45, In the notice of surmons to both the defendant endc
“the plaintiff, it shall be stated that even if they &o not appear,
the appeal will be dealt with in accordonce with the law in the
light of the contentvs of the statenent and the counter-

stotenent rel-oting to the appeal.

(5).,  If the appeal requires & decision on claims under
private law, the incdividual perty concerned shall be suiinioned
and notificd os mentioned in the »receding paragraph. Other-
wise, he shall be informed by the Court that he is at liberty to
appear.

(6). If +the individual ploinviff or party concerned has
appointed a counsel to represent it, the sulmone shall be sent
to the latter.” :

8. Delete waragreph 488 (1).

9. Delete paragraph 489 (1 /2 and 7/).
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Article II

Entry into force and enforcement clause

The present Federal Law shall enter inte force on the
first day of the month folleowing the date of its publication.
Responsibility for enforcing this 1aw shall rest with the
Federal Ministry of Justice.

SchATT
(sign)

Gorbach Brocda
(sign) (sign)
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ANNEX B
REGIERUNGSVORLAGE

Federal Act of 26th March 1963 on
the reopening of appeal proceedings
in criminal cases - 18/63

(promulgated on Sth April 1963)

The National Assembly decides as follows:

1.(1) In respect of an appeal against a sentence lodged in
gccordance with the law, new proceedings may be instituted at

the request of the person sentenced or of his legal representative
within the meaning of the provisions of the 1960 Cecde of Criminal
Procedure as amended by the Criminal Proceedings Amendment Act

of 1962 (BGBl, No, 229) when, at the time of lodging the said
request, the Buropean Commission of Human Rights has already
accepted in accordance with Article 28 of the Human Rights
Convention (BGBl, No, 210, 1958) a petition against appeal
proceedings in an Ausitrian court conducted under the law
previously in force.

(2) The application for the reopening of appeal proceedings
shall be inadmissible, even in the circumstances set out in
Article 1 above, when:

1. the Court of Appeal has heard an appeal by the
prosecution only and that appeal has failed;

2. the Furopean Commission of Human Rights in its
report pursuant to Article 31 of the Human
Rights Convention has already ruled that the
appeal proceedings did not constitute a
violation of the Human Rights Convention;

2 reduction of the legally imposed sentence
1s impossible in law,

L

2,(1) The application for the reopening of proceedings
shall be lodged, in writing or verbally, within six months
of the entry intc force of this Federal Act, with the court
which tried the case in the first instance or verbally with
the Governor of the prison or head of the institution where
the person concerned in detained,

S
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(2) . When the application is not lodged with the court of
first instance, the record of the verbal application shall be
remitted to that court forthwith., The latter shall then submit
to the court of appeal (Article 3), without unnecessary delay,
any application transmitted to or lodged with it, together with
the documents in the case,

3,(1) The court which rendered thc decision cn the appeal
shall be comDPetent tc render a decision on the application
referred to in Article 1,

(2) All judges who tcok part in the previous appeal
proceedings shall be excluded from the reopened proceedings
(Article 6S of the 1962 Code of Criminal Procecdure).

4,(1) Inadmissible and belated applications shall be
dismissed at sittings in camera.

(2) All other applications shall be dealt with at public
court sittings (Articles 294 (5), 296. (3), and 471 of the 1960
Code of Criminal Procedure as amended by the 1662 Criminal
Procedure Amendment Act, BGBl., No, 229), If the Court of Appeal
deems it desirable to 1mpose a milder sentence than that pro-
nounced at the previous proceedings, it shall amerd the sentence
accordingly, In all other cases, 1t shall rule that no grounds
exist for altering the previous appeal decision,

(3) When the Court of 4Appeal reduces the sentence in
favour of one of a group of accused on grounds that would
apply equally to his accomplices, it shall ex officio act as
though such accomplices likewise had lodged an appeal
admissible in accordance with Articles 1 and 2,

5. When the Court of Appeal reduces a sentence that is
still running to such an extent that no time remains to be
gserved, it shall ensure that exscuticn is suspended without
delay, If the Court of Appeal reduces a sentence that is still
running to an extent such that the conditional release of the
Prisoner can be envisaged, the Court of Appeal shall transmit
the documents in the case to the Court competent to render a
decision in the matter of conditional rclease.

6. The new appeal decision shall take effect from the
day on which the previous judgment acquired force of law, The
new sentence shall be regarded as having been completed at the
latest on the day on which a portion of the original sentence
equivalent to the new one has been served.

e
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7. The costs of the recpened appeal proceedings, except
for the fees of the appecllant's counsel and of other represen-
tatives of the parties (Article 381, para, 1, line 4 of the 1960
Code of Criminal Procedure), shall be borne by the State irTes-—
pective of the outcome of the case,

3, The implementation of this Act shall be enirusted to
the Federal Ministry of Justice, '

REPUBLIC CF AUSTRIA
FTDERAL MINISTRY OF JUSTICE

JMZ1, 18.170-9b/63

EXPLANATORY NOTES °

on the draft Bill on the reopening of
appeals in criminal cases

General

Wnen Austria ratified the Convention for the Protection
of Human Rights and Fundamental Freedoms in 1958, it availed
itself at the same time of the possibility of recognising the
right of individual appeal. This means that individuals, non-
goverrment bodies and groups of persons are -entitled to apply
to the Furopean Commission of Human Rights claiming that Austria
has infringed their rights as safeguarded by the Convention.
Many applications have since been submitted by persons convicted
in Austrian courts. Most of them have been rejected by the
Commission after a preliminary investigation, Four were accepted,
however, and all other similar applications - sixteen at .the time,
to which others have since been added - were left pending,
awaiting the decision on the first Iour,

Of the four first-mentioned applications, two,concerning
appeal procedure before the Supreme Court (Oberster Gerichtshof)
in connection with decisions on pleas of nullity under Article
285 ¢, para., 1 of the Ccde of Criminal Procedure, were rejected
by the Commission which, in its report to the Committee of
Ministers, found that Austria had committed nc breach of the
Convention on Human Rights, The two other similar cases will
follow the same course,

./
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The situation as regards the application relating to
appeal procedure in the Courts of Appeal of the Linder
(Oberlandesgerichte) and possibly also as regards those re-
lating to appeal procedure in the Supreme Court in connection
with decisions on pleas of nullity under Article 285, para, 2
of the Code of Criminal Procedure, is quite different. In the
case of the former, it was becoming increasingly clear as time
went on that the Commission of Human Righits might decide against
Austria that the terms of the Conventiocn on Human Rights were
being infringed. At present there is no doubt at all that the
decision will go against Austria and it is still possible that
the applications relating to procedure in the Supreme Court may
have a similarly unfavourable outcome,

The Commission's formal decisicn in both groups of cases
is to be expected shortly, It has been deferred until now only
pending the results of fustrian efforts fto settle the matter by
legislation,

In fact, at the present time there is only one way of
preventing an unfavcurable decision by the Commissicn of Human
Rights, namely the passing of a law authorising the reopening
of all appeal proceedings that took place before the amendm:ant
of Austrian appeal preocedure on lst September 1962 and on which
doubt has been cast by thc fact that the Commission cof Human
Rights has "accepted" applications in respect of them in
accordance with Article 28 of the Convention on Human Rights,

The Government suggested this way of settling the matter
et the time of the 1962 Criminal Procedure Amendment Act, buib
as the solution proposed then would have called for the re-
opening of a very large number c¢f appeal cases, the transitional
measures were omitted in respcnse 0 the objections of the
Legael Committee., The subsequent efforts on the part of the
Ministry of Justice to find an administrative means of removing
the appellants' cause for complaint, chiefly by the granting
of pardons, produced positive results in a small number of cases
only, because no action could be taken except in accordance with
existing legislation, :

The failure of the attempt to remove the apwellants' cause
for complaint by administrative means brings the guestion of
legislating to introduce transitional measures once again to
the fore, However, the provisions of the present draft differ
essentially from those of the relevent Article II of the
Government's Criminal Procedure Amendment Bill of 1962,
inasmuch as that text contained a prevision which would have

e
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authorised the reopening of numercus cases which have becone

res judicata, whereas the new draft affecis only those cases
still pending before the Commission of Human Rights, which in
any event will not amount to more than 40, The legal pro-
visions to which the Commission of Human Rights objecied were
amended on lst Septembezr 1962 by the Criminal Procedure
Amendment Act (BGBl. No, 229), so that no new applications

can be submitted on those grounds and, in addition, since thazt
date, the six-months' iime-limit allowed by the Commission for
the submission of applications has almost elapsed., Any person
who considered himself unjustly treated under the former pro-
cedure had tc apply to the Commission of Human Rights within
six months and, since the liast cases conducted in accordance
with that procedure were heard in Augus?t 1962, any applications
would have to be. submiitcd by the corresponding date in
February 1963, By the beginning of February, in addition to

the applications already mentioned, another 23 had been received
and that figure might increase slightly by the end of the month.

IT1.

Notes on individual clauses of the Bill

1. The reopening of =appcal proceedings which have already
become res judicate is not to be authorised in every cass but
only when the person convicted or his legal representative so
reguests, ther requirements justifying reopening are that
the Commission of Human Rights shall already have accepted an
application relating to an =arlier hearing of a legally ad-
missible appeal and shall not yet have ruled that no breach of
the Conventicn has been committed, that, moreover, an appeal
shall not have becn locdged by the prosecution only and have
been unsuccessful, and, lastly, that it shall be legally possible
to reduce the sentence because the Court has not imposed the
mildest form of penalty c¢r the mildest sentence prescribed by
law or has imposed an optional accessory penalty.

An application for the recpening of appeal proceedings
mey be lodged by the person concerned or his legal representative,
but not by the prosecution, This provision in no way prevents
the appellant from being represented by counsel (Article 39 of
the Code.of Criminal Procedure).

2. A time~limit of six months is prescribed for lodging the
application, On the one hond it may be supposed that this time
1s adequate for the lodg’~ of applications and on the other
hand, it is impertant, Tor the protection of the judicial
system, that the period during which court decisions having
force of law can be modified should not be too long.

o/
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The intention is to facilitate the lodging of applications
by allowing them tc be recorded verbatim, not only by the Court
but also at the penal institution where the prisoner is serving
his sentence, The Bill does not require applications to comply
with any special conditions as to form, such as bearing the
signature of the appellant, etc,

2. Para, (2): This paragraph seeks to ensure that the
Court of Appeal is in a position to reoven the appeal
proceedings without delay,

3. For reasons of convenience, the court competent to render
& declsion on the application lodged in accerdance with Article 1
is the court that heard the original appeal, -

4, The Court of Appeal shall then decide whether the
application lodged is admissible and has been lodged in due
time, and applications which are inadmissiblec or out of time
shall be rejected at a sitting in camera, When an application
is admissible and has besen lodged 1n due time, the Court of
Appeal has to decide, at a public hearing to be arranged and
conducted in accordance with the amended appeal procedure,
whether, on the basis of the previous appeal, a reduction of the
sentence 1s called for. I so, the Court of Appeal must allow
the appellant's earlier appeal, c¢r allow it to a greater extent
than in the previous judgment, or else it must disallow the
earlier appeal by the prosecution or allow it to a lesser extent
than on the previous occasion.

In all other cases, that is to say even if it considers
that a severer sentence is called for, the Court of Appeal
must rule that there is no cause to modify the previous
judgment,

In accordance with the provisions of Articles 295, para, 1
and 477, para, 1 of the Code of Criminal Procedure, Articlie 4 (3)
of the Bill provides that in the case of a group of accused, all
shall be treated with equal justice, sc that no unjustified dis-
crepancies can arise out of the fact that one has lodged an
application under Articles 1 and 2 whereas ancther has not.

5. This clause seeks to ensure that in the event of a
reduction of the sentence the priscner shall be discharged or
released conditiocnally, as circumstances demand, without deilay.

6. From the point of view of the law on the enforcement of
sentences, the iwo important factors are the date on which the
Judgment acquires force of law and the date on which the
sentence is to be regarded as fully executed, since they

e



determine -the period o6f 'enforcement. Since, in a sense, the
judgment acquires force of ‘law only through the judgment
reéndered in the reopened proceedings, the convicted person must
be treated as”though the new judgment had been pronounced on
the previous occasion., Furthermore, + has to be specified
that it is the new sentence which determines the date on which
execution comes to an end, The express exclusion from the
reopened appeal proceedings of Judgba who took part in the
original appeal proceedings is in conformity with Article 69

of the Code of Criminal Procedure on the zxclusion of judges.

7. The costs of the reopened ‘proceedings - excent for the

fees of the representatives of the parties - are always to

be borne by the State, -even when an appllcatlon has been
rejected under Articles 1 and 2, . It is of course conceivable
that applloatlons may be lodged W¢lfullj by persons whc know
that they must fail, and that the refund of the costs entailed
by the application would be called for, dbut it is important to
avoid any appesarance of discouraging the lodging of applications
by the prospect of the costs that might be entailed,

8, This clause designates the Ministry of Justice as the
authority competent to 1mplement the Act,

I1T,

Financial implications

The appeal proceedings that will have to be reopened
because of applications relating to them now pending before
the ITuropean Commission ¢f Human Rights can have only negligible
financial repercussions since, for the small number of cases 1o
be heard, which, besides, will all be concluded within quite a
short tlme, no eytva staff can be appointed and no addltlonal
admlnlstratlve expenditure will be necessary.

Artlcle 7 may be menticned in this connection. It means
only that the Court will not call the appellants to pay the
costs of the reopened proceedings, but it dces not mean that
the State will pay the parties' own costs., Such a provision
would be contrary to the principles of Ausirian criminal
procedure, Nor does the Convention on Human Rights provide
that a State against whom an application” is lodged with the
Commission of Human Rights shall refund the costs,
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