O]
(@00

[N

APPLICATION No. 8797/79

Reto NIEVERGELT
against
SWITZERLAND

Rebort of the Commisslion
{adopted on 13 October 1881)



-1 - 8797/79

REPORT

THE PARTIES TO THE CA3SE

1. This report, drawn up by the Commission in accordance with
Rule 54 of its Rules of Procedure, concerns an application lodged
against Switzerland by Mr Reto Nievergelt and registered under
file No. 8797/79.

The applicant presented the application himself. In the pro-
ceedings before the Commission the respondent Government was
represented by Mr J Voyame, Director of the Federal Offlice of
Justice, Berne.

SUMMARY OF THE TACTS

2. The applicant is a Swiss national born in 1943. He lives at
Bioggio (Ticino).

3. In 1978, ne failed to take part in compulgory extra-service
shooting practice which he was requlred to perform each year until
the age of 412 under Secticn 124 of the Act on the Organisation of
Military Service. ' :

He alsc falled to apply for exempticn from such bractice on the
- ground of serious occupational difficulties.

L. On 23 April 1979, the Military Department of the Canton of
Lucerne sentenced him to three days' strict arrest for negligently
falling to report for duty, This offence is normally punishable by
a period of penal detentlon imposed by a military tribunal bBut

may, as 1in the present case, be punished by a disciplinary measure
if i% is 2 minocr one (Section 83 (le) and (2) of the Military Penal
Code}. '

The applicant appealed in writing against the disciplinary
decision within the statutory 5-day limit, alleging vioclaftion of
the Convention and of the right to a fair trial (Recht auf
rechtliches Genlr).

5. On 9 July 1979, the Federal Military Department confirmed the
decision on the ground that it was 1n keeplng with the seriousness
of the offence committed by the applicant, who had committed
the same offence before. W

By law, the cantonal authorities are responsible for executling
the sentence.
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According to fhe Informaticon supﬁlied by the respondent
Government, the applicant did not have to serve his pericd cf
detention (see para. 12 bhelow).

6. DBefore the Commission, the abplicant invoked Article 5
of the Convention, arguing that strict arrest could not be
covered by that Article.

7. Tor further detalls of the arguments but forward by the
parties during the proceedings, reference should be made, to
the decision on the admissibility of the application, appended
hereto.

PROCEEDINGS

8. 'The application was lodged on 23 October 1979 and registered
on 2 November 1979,

9. On 11.December 1979, the Ccmmission decided to give notice
of the application to the respondent Government and to invite
1t to submlit written observations on admissibility.

The Government's observations were submitted on 24 March 1980,
The applicant's reply to those observations was dated 16 April 1980.

10. On 8 July 1980, the Commission declared the application
admissible (1) and decided to join it to six other applications
which had also been declared admissible and which ralsed similar
problems (2).

11. On 15 July 1980, the Secretary fo the Commission informed
the. applicant of these decisions.

By letter of 8 September 1980, the abplicant submitted
ohservations in connection with the attempf{ at a friendly settlement
(Article 28 (b) of the Convention).

On 17 October 1980, the applicant was invited to submit his
cbservations on the merits c¢f his application.

On 4 November 1980, the applicant informed the Commission
that by letter of 13 Qctober 1980 the Bellinzona Military Department
had-ordered Him (ordine di arresto) to report to the Mendrisio
barracks on 27 November 1980 to serve his period of detention. On
27 October 1980, referring to the proceedings before the Commission,
the applicant asked the Ministry of Justice in Berne tc suspend
execution of the penalty.

(1} No hearing was held in this case.

(2) These applicatlons are dealt with in a report adopted by the
Commission on 13 October 1981.
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12, On 13 May and 5 June 1981, the 3ecretary toc the Commission
sent two letters to the agpplicant informing him of the state of

proceedings.

On 19 June 1981, the Government submitted its observations
on the merits of the seven applications concerning disciplinary
arrest in the Swiss armed forces.

With respect to the present application, the Governmént sent
the Commlssion a copy of a letter sent to the applicant on
5 November 1980 by the Directorate of Federal Military Administra-
tion stating that he no longer had to serve his penalty as the
relevant limitation period had elapsed (1).

By letter of 24 June 1981, the applicant was invited to comment
on the respondent Government's observations of 19 June 1681
on the merits of the case.

13. Noting that the applicant had not replied to this invitation
and that he had not contacted the Commission since 4 November 1980,
the Secretary asked him, by. letter of 17 September 1981, whether
he wished to maintaln his application. The Secretary specified
that 1f no reply was received by 2 October, he would have to
consider that the applicant was nc longer interested in pursulng
his case,

This letter, whose dellivery was recorded with an acknowledge-
ment of recelpt, remalned unanswered.

14, By letter of 9 October 1981, the respendent Government stated
that 1t 1eft it fo the Commisgsion to declde whether to strike
the application off the 1ist of cases.

15. On 13 October 1981, the Commisslon decided to separate the
application from the similar cases submitfed by Swiss servicemen
(Santschi case and others), decided to strike it off the list of
cases (Rules 43 (1) and 49 of the Rules of Procedure), adopted

the present report (Rule 54 of the Rules of Procedure) and decided
to transmit. 1t to the Committee of Ministers, for information

and to the parties, as well as to publish it.

/.

(1) The decision given on 5 July 1979 became final on that date
(Section 212 (U4) of the Military Penal Code, .0ld version).
Under Section 183 of the Mllitary Penal Code, the limitation
period for the penalfty is six months.
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The following Members of the Commission were present:

MM J A FROWEIN, Acting President (Rule 7 of the Rules of
Procedure)

ERMACORA

E 5 FAWCETT

BUSUTTIL

KELLBERG

JBRUNDSSON.

TENEKIDES

TRECHSEL

KIERNAN

MELCHIOR

SAMPATIQ

WEITZEL

J-C SOYER

POEW R E G

DECISION OF THE COMMISSION

16, The Commission notes that the applicant has not contacted

it since 4 November 1980. Moreover, the applicant did not take
advantage of the opportunity offered him tc present his observa-
tions on the merits of his application (letter of 17 Cctober 1980).
Nor did he make any comment on the respondent Government's
observaticns (letter of 24 June 1981). TLastly, he failled %o
indicate, as requested by the Secretary in a letfer of.

17 September 1981, whether he wished to malntain his application.

17. The Commission considers thatf these wvaricus facts show that
the applicant 1s no longer interested in the outcome of his
application and does not wish. to maintain it. The fact that he
did not have to serve his penalty, as stated by the Government in
its observations, does not seem unconnected with this attitude,
since the letfer from the Federal Militery Administration
informing him that the relevant limitation pericd had elapsed

(5 November 1980) was written just after his last letter to the
Commission (Y4 November 1680).

18. Finally the Commission observes that the problems ralsed

by disciplinary arrest in the Swiss armed forces have already

been examined by 1t 1in depth, namely in its report on the

Eggs case, in which the Committee of Minlsters. adopted

Resolution DH (79) 7 on 19 October 1979. Moreover, the

provisions of Swiss law which gave rise to the vresent application
were amended with effect from 1 January 198C.
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The Commission is therefore of the opinion that there are
no general consideratlons concerning the observance of the
Convention which justify further examination of this application.
For these reasons, the Commission

Having regard to Rules 43 (1), 49 and 54 of its
Rules of Procedure,

- Decides %o strike Application No. 8797/7% off the
list of cases;

~ Adopts this report;
- Decides tc transmit this report to the Committee

of Ministers, for information, and to the parties
concerned as well as to publish 1it.

Secretary to the Commission Acting President of the Commission

(H C KRUGER) (J A FROWEIN).



