
Ayant ai n s i exa m i né l 'affaire à la lumière de l a jur isprudence de la Co ur , la
Comm i ss ion relève la prédomi o unce ma ni feste des asp ect s de d roit p u blic d u dro it
co ntest é dan s l es pr océdu res en qu est ion . El le estime en outre qu e le caractère de
droit p ubl ic du d r oit con cerné ne sa ura it ëtre mis en ca use ni a u vu d e l 'article 9 d u
Pacte intern a ti on a l re l atif aux d ro its éco nomiqu es, soc i aux et cul ture l s, ni d u simpl e
fa i t qu e l 'oc lroi des prest ation s soll icitées au r ait e u p our effet d' aug me nter l e mon-
tant me n s uel d e la rente d e viei ll esse futu re du r e qu é r a nt , ni enfin du fait q ue l'office
féd éra l d u travai l a réclamé les pr estatio n s ind ûment v e rsées au requé r a nt . De tel s
fa its so nt étra ngers à l a nature mê me d u dro it en ques t ion qui doit se u le être prise
e n considération .

La Co mm iss i o n estime dès l ors que le dro i t e n cau s e n'était pas un d roit «de
caractère civ i l » au se n s de l'an ide 6 pa r . 1 de la Comentinn .

Il s'e n su it q u e la requête est incomp at i ble r a tione m a ter iae avec l es di s positions
de la Con ve nti o n au se n s de l'art i cle 27 par . 2 .

Par ces motifs, la Commissio n

DÉCLARE LA R EQUÉTE IRRECEVABLE .

(TRA NSLATI ON)

THE FACTS

The facts of the case as s ubmitted by t he p a rt ies may be sum ma r ised as follows .

The app l i cant is a Germ a n nati onal born i n 1924 . H e li ves ai W i lh el msfeld
( B ade n-W ü rt temberg), where he works as a man agement cons ul tant .

In 1977 h e l o d ged a n a pp lica t ion ( N o . 7900/77) cu n cernin g a fine i mposed by
th e a dm inist rat ive a u tho rities for unlawful p rofessi on al assi siance in t a x mat t e r s . Th e
application was decl a re d inadm issible on 6 Ma rch 1 97 8 . A fu rt h e r applicatio n
(No . 9163180), likewise co ncerni n g a fine imposed hy th e ad m i n istrative authorities,
was declared in admissible o n 3 March 198 2 .

Firs t set of proccedin g,s

On 8 Au g u st 1 975 the a pp l i c ant ap pl ied fo r unemp loyme n t assista nce (Ar be its-
lose nhi lfe) o n the ground tha t he h ad given up hi s se lf-emp loyed ac ti v i[i es .
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O n 25 S e ptember 1 975 the Fede ral Emp loy ment Agency ( Bund esans t a lt für
Arbeit) refused t he appl i ca t ion . Th e applicant 's appea l again st the dec i s i o n ( Wid er -
s pr uch ) w as uns uccessfu l .

On 3 November 1 97 5 he b ro u g ht pr oceedin gs in Mann heim Soci a l Sec ur i ty
Cou rt ( S ozia l geri c ht ) clai min g unemployment assis tan ce .

On 20 J anuary 197 6 he also ap pl i ed [ o t h e court u nder A rt i cl e 43 o f the Social
Security Code ( Soz i algese tzb uch ) for a dec l a rat i o n o f e ntide ment to p rov i sio nal

benefit d uring th e proceedings . Thi s was initially regi st e red as an actio n fo r a decl a r-
ati o n ( F estste l lun gs k l a ge) of entitlement to prov i sion a l benefit b u t on 26 Jun e 1 976 ,
the pres id e nt of t he c h ambe r d eal in g w i th the c a se havin g ru led that it was no t a
sep arate acti o n a nd A rt i cle 43 of the Soc ia l Sec urity Code di d not a pply a nd that the
objec t of th e application was the same as th u t of the p roceedin gs i ns tituted on
3 November 1 975, th e ap plicati o n was join ed to the fi l e in th ose p roceedings .

In it s jud gmem of 1 6 Au gu st 1 977 the court r ul e d that be fore hi s declaration
of unemployment t he appli cant had been eng a ged in sel f-e mployed w o rk w hi ch
entid e d h i m t o assistance a nd set asi de th e d ecis i o n o f 25 Sep tember 1 975 . [ t ordered
t he Pede r a l E mp loy men t Age ncy to pay unempl oymen t ass is tan ce, the amo unt t o be
dete r m in ed by the A gen cy . (T he A gency eventually paid th e assistan ce by dec i sion
of 5 D ecembe r 1979 . )

The A gency a pp ea l ed to B a den - Wü rtte mbe r g Region a l Social Secur ity Cou rt
(La nd essozialgeric ht ) agains t the M annhe im S ocial Security Court's judgment of
1 6 A ug u st 1 977, on the gro un d tha t the applicant d id not qu a l ify for un e m ployme nt
assista nce .

On 9 February 1 978 the app l ica n t fil e d a cross-appeal (Anschlussberufung) .

On 9 May 1 978, after a qu ick exam inati o n of the fi le, the reporti ng ju dge
decided that th e case was ready to be d eal t w ith and , taking account o f the court's
wo rk l oad . that th e h ear ing wo u ld b e held in t he fo llowing six m on th s . A fter a sub-
sequ e nt mo r e det a i izd examination, however, it was realised ( hat the case was not
r ea dy and that there w ere a n umbe r of questio n s sti ll to be r esolved .

O n 1 1 J a nu ary 1 979 the court asked the ap pl ican t fo r funhe r information . Th e
app l i c an t repl ied o n 8 February 1 979 . The F e d eral E m p loym e nt A gen cy did n ot
s ubmit its comment s on the i n fo r mation un ti l 3 ]Wy 1979, xfter two reminders from
the cu u rt .

Between 1 2 July and 14 Se p tember 1979 the a ppl ica nt a nd th e Federal E mpl oy-
ment Age ncy sever a l times lodgcd fu rt he r s ubmi ssions a nd observatio ns .

O n 1 5 Nove mb e r 1979 the app l i ca nt wrote to the Agency requesting p ro-
v i si o n a l benefit and h is adminis t ra tive file was sent to th em . This meant th e p ro-
ceedi ngs h ad to be disco ntinu ed u ntil the fi le was returned, o n 8 July 1 980 . T he fi le
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w as on l y returned after t h e co urt had rep eated ly asked for i t back (on 1 8 January,
6 Febr uary, 28 Mar c h , 16 May a nd 1 July 1 980) .

O n 8 a nd 3 1 J a nuary, 1 1 , 17, 2 1 a nd 30 April , 7 May, 12 and 30 June, and
2 Se pte m ber 1980 [he applica nt l od ged furthe r s ubmi ss io ns . The co urt asked him for
furt he r ev id e nce on 12 M ay, 19 June, 2 8 July, 26 August . 1 7 Sep tember a nd
2 Octobe r 1980 .

On 29 Octobe r 1980 th e cou rt decid ed to hold a h e a ring to con sider how the
in ves tigati o n s ho uld p roceed . At th e he aring, on 2 5 Novembe r 1980 , it d ecide d to
req u est funh e r administrative files concern in g the applicant . These reac hed it duri n g
F eb ru a ry 198 1 . On 30 Apr i l 19 81 the case was declared ready and a he a ri n g wa s
set for 26 M ay 1981 . The ap plican t , however, a s ked th e cou rt to rul e w i th out o ral
p roceed in gs and the co urt gave it s deci s ion o n 1 6 Jun e 1 9 81 .

I t set aside t he ch a ll e nge d j ud gme nt a nd dism isse d the appl iea n t's cross-appeal .
It ruled t h at he w as n ot e li gi b le fo r un e mpl oy m e nt ass i s tan ce as he h ad n o t show n
th a t he h ad be en e n gaged in se lf-empl oyed work fo r a t leas t t e n weeks d u rin g the
yea r prece ding hi s declaration of unem ployme m . In addition, h e had n ot d efin it iv el y
g i ven u p h is self-e mpl oyed work and was n ot p repared to accept offe rs of work m ad e
to h i m b y th e Empl oyme nt Office (Arbeitsamp . he was refu sed leave appea l o n
points o f law ( Rev i sion) .

He a ppeal e d again st the refu sal of l eave to a ppea l o n points of law, cla iming
th at t h e Bade n - Wü rtt e mberg Reg i o n al Socia l Security C o u rt had no t as ked him fo r
evid e n ce of h is qual ifi ca ti o n s or availability for wor k a nd had not t ake n ev i dence
from o n e o f h is wit nesses . In addi tion , he compl ain ed th a t thejudgment h ad not d ealt
with the act ion for a decla ratio n of e ntitlement to p rov is io nal benefit whi c h h e h ad
inst ituted on 20 J a nu ary 1 9 7 6 a nd which , as fa r as he was aw a re, h ad bee n joined
to the ma in a c t ion .

On 25 M a r ch 1982 th e F ede ra l S ocial Sec ur ity Court ( Bun dessoz ia lgeri c ht)
dec l a red th e appeal in admissible as not mee ting th e requirement s l aid down in th e
Code of S ocial S ecur ity Proc edure (S oz i al geri c ht sgeset z) . In so far as the applicant
had complained of p roceAura l defects, it n oted that in finding h im ineligible for
unemployment assistance th e Reg io nal Co u rt had based it s d ec i s io n o n h is fai lure to
mee t the re qui re m e nt o f hav ing en gaged in self-employed wo rk fo r at I zast t e n w eek s
in t he yea r p recedin g the du larat io n of un e mpl oy m ent and th a t the Reg io nal Court's
findings concerning h is ava ilabi li ry fo r e mployment and hi s quali ficati on s h ad only
been supp oning reaso ns . Insofar as h e h a d co m plain ed th at the R eg i onal Court h ad
refu sed ro t a k e ev i den ce fro m oce of his witnesses, t he Fede r a l Co u rt h e ld tha t h e
had not shown what bear i ng the testimony had on th e cas e o r why [h e r e fu sal to h ear
it was unjus tified . Lastly, it found that n o action fo r a d e cl ara tion wa s join e d to the
action referred to it and state d that if any su ch ac ti o n e x is ted it mus t stili be pe nding
b e fore M a nnhe i m Soci al Security Court .
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The appli ca nt filed a constitutional appea l . In part icular , he re lied on Art-
ic l es 12 (freed o m o f cho i ce of occ upatio n ) a nd 103 (the r ig ht to a h earing in a ccord-
a nce w ith the statutory proce dure) o f the B as ic Law (Grundgesetz) . He also re li ed

on A rti c le 6 p ara . 1 o f t he Convention, alleg in g that the procee dings had been un fair
and h ad t ake n [ oo long . H e l od ged fu rther submi ssio n s with t he C onstitution a l Cou rt
on 11 J une 1 982, 17 July 1 982, 26 October 1982, 22 Febr u ary 1983, 21 June 1 9 8 3
a nd 1 8 Jul y 1 983 .

O n 23 September 1 983 th e Constitutional Co urt disallowed the a pp ea l on the
g ro unds that i t was part l y inad m issi ble and that th e rem a inder di d n ot o ffer suffic ie nt
p rospec t s o f s uccess . I t ruled Ihat i n sofa r as the appea l c ha lle nged the jud gment o f
the F ed e ral S oci al Secu rity Court i t did n ot m ee t the l ega l requ i rement s beca use it
d id not contain a p roper statem e nt of r easo n s . Insofar a s the appli cant alleged that

the proceedin gs befo re the Regi o nal Socia l Sec ur ity Co urt had been un fa i r, th e
appeal was l ik ewise inad m iss ibl e whether in that it di d n ot co nt a in a p roper statem ent
of reaso n s o r in t hat it did not offer s uffi c ient prospect s of s uccess .

Sec ond set of p ro c ee ding s

On 23 March 1 984 the ap plicant wrote t o Man nh e im Soc i a l Security Court

complai ni ng th a t no dccis i o n h ad been tak e n in h is ac ti on for a declaratio n of entitle-
ment to p rovisio n al benefit a nd that th e act ion was s ti ll pen di ng . H is l et ter w as
reg i stered as a n ew action .

Mannheim Social Security Court delivered judgment on 2 December 1985 .
Noting that no other action was pending and that the new application was late, it
dismissed it .

On 27 February 1 986 the applicant ap pealed .

On 3 S eptember 1 987 Bade n-Württemberg Regio nal Soc ial Security C oun

rejected th e appeal o n t he g ro und that the appl ica nt did n ot h ave a l eg itimat e interest .

Third s e t ofprnceedings

On 13 A ug u st 1 981, i .e . afte r the B aden -Württ e mb erg Social Sec urity Court
decis i o n of 1 6 Ju ne 198 1 , the Federal Employment A ge n cy demanded repay m ent o f

30,652 DM i n be nefi t w rongly p a id to th e appli cant . Thi s was reduced to approxi-

mately 18,000 DM after an objec tion ( W i der spru c h ) from the ap plicant .

The ap pl ica nt bro ug ht proceedin gs in Mannh eim Soc ia l Security C o u rt a ll egi ng
that t he Em ployme nt Age ncy dema nd was co nt r ary to th e Empl oyment Pro mot io n
Act .

On 10 March 19 83 M a nnhei m S oc i al Security Court part l y allow e d the app l i -
ca nt 's actio n and re du ce d th e a m ount of th e demand to approximate ly 9 , 000 DM .

The a ppli ca nt a pp ea led t o Baden- Wûrt t embe rg Reg io nal S ocia l Security Court .
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On 2 Ju ly 1984, by inte rl oc utory d eci s io n of the Region a l Soc i al Security
Coun, the procee dings were suspended at the re q uest of both p arties .

On 7 D ecem ber 1 987 th e Federal Em pl oyme nt A gency as ked the R egional
Soci a l Sec u rity Co urt to res u me cons i de ration o f the case .

Relevant legislation

Germany's Employment Promotion Act (Arbeitsfôrderungsgesetz) provid es
for two ty pes of unemploy m ent all owa n ces :

i . Unemploymen t benefi t (Arbeitslosengela~, whi c h is gove rn e d by Section s 1 00
et seq . of the Ac t, is payable to person s wh o lose pai d e mployme nt and h ave
co nt r ibuted to th e unemploymen t insurance scheme for a specified ti m e . The pe riod
for wh ich unemp loymen t benefit is paid depends on t he le n gt h of time fo r w hich
co nt r ibution s were paid (Section 106 of the Act) .

ii . Unemployment assistance (Arbeitslosen h i lfe), governed by Sec ti ons 1 34 et
seq . of the Act :

" Section 134

Eligibilit y

(1) Unemploymen t ass i st a nce shall be payable to persons who :

I . are unemployed, are avail abl e to take up em pl oy m ent, have reg i s tered as
unemployed wi th t he Em pl oyme nt Office and have appli ed for un empl oy-
me nt assistance ;

2. a r e not entitled t o unemploy me nt benefit beca u se they h ave n ot paid
contribu t ions for the re qu i red len gt h of time (Section 1 04) ;

3 . are in need, a nd

4. du ri ng th e year preceding th e date on w h ich th e o ther con dition s of entitle-
ment to unempl oyme n t assi st a nce m u st be met ,

a . d rew u nem p loyment be nefit , ro whi c h the ir entitlement did not cease by

virtue o f Sectio n 1 19 (3) ;

b . were in pa id employment for at least 150 days, or at least 2 40 days i f

the last period of en titlement t o unemp loymen t be n efit o r to unem ploy-
ment assis t ance end ed by v i rtu e of Section 119 (3), or w ho q ual i fy by
v i rtu e of a p e r iod o f tim e w h ich is rec ko nable fo r pu rp oses o f granting

th ose ben efit s (Anwartsch aftszeit) ;
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Section 7 36

Amo unt o f un e mployme nt assistance

( I ) The a m o unt of un e mployme n[ ass i sta n ce paya ble is

in t h e case o f un e mpl oye d perso n s w i th one or more chi ld ren wi t h i n t he
mwn ing of Section 32 (l), (4 ) and (5) o f t he ]ncome Tax Act, or un-
employed persons whose s po uses h ave one or m o r e chi ldren w ithin the
mea n ing of Sect ion 32 ( 1 ), (4) a nd (5) of the Incu me Ta x Act, where t he
two s p o u ses are u nrestric ted l y l i ab le to in co me tax and are na pe rma nendy
se paraie d , 58% of the sa l ary (Arbeitsentgelt) l ess a ny statutory d educ ti on s
to whi c h emp loyees' pay is cu s t omar i ly s ubject ;

2 . in the case of othcr u nemployed p e rsons 56% of th e salary .

Section 188

The cos t , o th er th a n adm ini s t ra ti ve cos ts, of unemployme nt assis t a n ce . . . s hall
be p a id by the Federation . "

The dec r ee o f 7 A u g u s t 1 974 un der which the applicant submitted his appli -
ca t ion fo r un e mp loy m e nt assist a nce prov i des as fo llows :

"A rticle l

B asis o l e n t i llement lo unemployment assis t anc e

w h e r e Ibe cl a im an t was not i n pai d employment o r was only in pa n -tim e pa id
e mploymem w i thi n the mean i ng of Sect i on 1 34 ( 1 ) (4) (b) o f the Employmen t
P romo ti on Act the pa i d employm e n t requi remen t s h a ll bc met :

3 . where th e c l aiman t's main wo rk fe ll w ith in the sco p e of th e E mpl oyment
P romo tion Act and he perfo rmed that wo rk e ith er i n a self-employed
capac ity o r fo r a self-employed person as a member o f th at person's fami l y
and prov i de d the cessation of the wo rk was no t temporary o nl y ."

COMPLAI N' C S

T h e appl i ca n t com p la in s th a t he was n ot give n a fa ir hearing . He alleges t ha[
th e Regional Socia l Security Cou rt ruled hi m to be i n e ligib l e for unemployme nt
assis ta n ce without h a v i n g s u f fi c i ent ev idence a n d w ith ou t hold ing a n adversarial
h ea r i n g o n all the lega l a nd factual i ss ues .

H e al so complains a b ou t the l en g[ h of the proceed i ngs .
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He maintains that ne ither hi s application for un em pl oy m e nt ass istance n o r hi s
ac tion fo r a declarat io n o f en titlement to provisional bene fit w e re determined w ith i n
a reasona ble time .

He re lies on A rticle 6 p a ra . 1 of th e Con vention .

THE LAW

The applica nt co mpl ai n s tha t h e w as n ot g iven a fair hear i ng a n d that the pro-

ceed i ngs co n ce rn i n g h is a pplica tion for unemploy ment ass i s tan ce w e re of unreason-
able l eng th . He rel i es o n Article 6 pa ra . 1 of the Co n ve nti o n .

A rticle 6 para . 1 , fi rst se n tence, of the Con venti on r ead s :

" I n th e de te rm ina t i on uf h is civil r ig ht s and o bl igatio ns o r of any cri mi n a l
charge against him, everyone i s enti tled to a (a ir and public h earing w i th in a
reaso nab l e ti me b y an ind ep e nde nt a nd impartial tribunal establ is h ed by l a w . "

Th e ti rs t question th e Co m mission has to d ec i de is wheth e r the above provision

is a ppli ca bl e in th e p rese nt case . A s t here can bz n o do ubt th at the proceed in gs d id

n ot conce rn a criminal c h a rge agai nst t h e appl icant , the Commiss i on w il l fi r s[ l y

co nside r w het her th ere w as a disp ute co ncern i ng a rig ht an d, if so, whether the r i g ht

was a civil r i g ht (E ur . Cou rt H . R ., B enthem jud gme n t of 23 October 1985,

Ser i es A n o . 97, pp . 14 et seq., paras . 30 et seq.) .

T he Comm i ssio n firsily notes tha t th e German social security courts w ere
J ea li ng with a gen u i n e and s eriou s d ispute (Eur . C oun H . R ., Sp orron g an d Lô nn ro th
j ud gment of 23 S e ptember 1 982, S eries A n o . 52, p . 30, p a ra . 81 ) and h a d to deci d e
w h e ther a r i g ht (entitlernent to unemp loy me nt assistance) actually ex is t e d (Eu r .
Court H . R ., L ecomp te, Van Leuven an d D e Meye re judg m ent of 23 June 1 981,
Series A no . 43, p . 22, p ara . 49) . It acco rdin gly find s th at the case in volved th e
deter m i nat io n of a r i g ht w ithi n th e meaning o f A rt i cle 6 pa ra . 1 of the Con ventinn ,

as indeed is common g ro un d .

To determine whether the right was a civ i l ri gh t, the Co mm ission firstly re fe r s

Io the establ i shed case- law of the E u ropean Co u rt nn d Com mission o f Hum a n R ig h ts .

according to whic h t h e conce pt o f c i vil right s and obligations ca nn ot be i nl e rp reied
solely hy refere n ce to t h e d omest ic l aw o f t h e respo ndent S tate . A rticle 6 d ces n ot
cove r o n ly pri va te law d isputes in th e come ntio nal sense - tha t i s, disp utes betwee n

ind ividual s or between an indivi du al x n d the S ta te to the ext e nt that the latte r a c ted
as a pri vat e person, subject to p r i vate la w , and no t in its sover eig n capacity .
Accordingly, the nature of the legisla ti on whi ch gove r n s how the matte r is to b e
det e rmin ed a nd th a t of the a ut ho rity which has jurisdiction in the matter is imma-
terial . All that matters i s th e n at ure of th e r i ght a t i ss ue (Eur . Court H . R ., Kôni g

66



judgment of 28 June 1 978, Ser ies A no . 27 , pp . 29-30, par as . 8 8 - 90 ; E ur . Court
H . R ., B e mhem j u dgme m , loc. ci t ., p . 16, pa r a . 34) .

The right at i ss u e h ere w a s en t itl ement to unemp loy men t a ssi stan ce and th e r e-
fore came w ith i n the soc ial secur i t y field .

In th e cases o f F e ldbrugge Q udgmen t of 29 M ay 1 986 , Se r ies A n o . 99 ) a nd
Deunieland (jud g men t o f 29 M ay 1 986, S e ries A no . 100) the Eu ro pean C o u rt of
Hu m an Ri ghts co ns id ered whe th er A rt i c le 6 par a . 1 of th e Co nve ntion w as appl i-

ca bl e to d is pute s co n cerni n g e nti tle m e nt to social security be ne fit . In th ese t w o j udg-
m e nt s it l aid down a number of p rin c ipl es for decidi ng wheth e r a g i ve n di sput e a bo ut
entitlem ent t o soci al secu rity ben efit could be regarded as a dispute ab out c i v il r ig ht s
o r o bl iga ti on s a s protecte d b y A rt i c le 6 , and set out c ri te ri a fo r dec i d ing w h eth e r a
r i ght was a pu b li c l a w ri ght o r a pri vat e l a w r ight . The Co urt's cr ite r ia fo r a publ ic
law ri g ht a r e the public l a w ch aracter of the r elevant d o mest ic law , the com pu lsory
nature o f the i n su rance, a nd State ass umpt io n o f resp on s ibili ty for social p ro tectio n ,
whi le it s cr i te r i a for a pri vat e law r i ght are the perso nal an d econ omic nature o f the
r i ght , con necti on w ith t h e contract o f empl oy m e nt, and affinities o f t he i n sur a nce
sc h e m e with insurance gove rned by ordinary l aw (Feldbrugge jud gm e m , (or . clt .,
p p . 1 2- 1 6, para s . 2 8 - 40 and Deumeland j udgment, loc . cit ., p p . 22-26, paras . 62-74) .

As reg ard s t he r ighl invo lved i n the prese nt case, th e Commission observes thai
t h e grant o f unemployment assista nce i s govern ed by Secti o n s 1 34 et seq. o f t he
Fed eral Employ m ent Pro motion Act , wh ic h forms pan o f German w elfa re luw a nd
whi c h d o mest i c law treats a s fa ll ing wi t h in t h e sphere of pu b lic law .

Funh a rmore, in additi o n to havin g to m ee t the p rime req u ireme nt o f bei n g
uneinployed, a cla imant mu st, to r eceive un employme nt ass i sta n c e , be in need a nd
ineli gi b le for unemploy m ent b enefi[ (S ectio n 13 4 of the Em pl oyment Pr o mo tion
Ac t), unempl oy ment be nefi t bein g th e allowance p ayable to un e mpl oyed peo pl e wh o
are insured and have co n tr i buted to the st atutory unemployment i n su rance sc heme.

La + tly, the u nem ployment ass i stance sch eme is not o nl y admin is t ered b y State
b odies bu t also w holly financed by the State ( Section 188 of the Employme n t Pro-
moti o n Act) . Th c Commission notes that ther e i s a n i mp ortant differe nce he re
between unernployment assista n ce and unem ployment be n efit , th e unemployment
be nefit sc heme be ing funded by the direct con tr ibu tio n s wh i ch emp loyees in the
sc he me pay to t he Federal Employme nt A ge n cy .

U nempluymen t assi sta n ce, wh i ch in national law is supp l e m e ntary to
unemployment be n efil, consequently appears in pr inciple to be a S iale wel fa r e
be nefil whi c h dces not invo l ve a n y i nsuran ce rela t io n ship b et w ee n th e be n e fic ia ry
a nd the bo d y pay ing t h e benefit or any direc t contribution by the b e ne G c i ary io t h e
une mployment i n sura nce sch e m e .

T he Co m miss ion infers from this t h at t he r igh t at iss u e h as a number of public
law team res in Ih a t it is gove rn ed by legislation fall in g w ith i n t he sphe re o f pu b lic
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l aw, the State run s and finances th e sc heme, a nd ihe re i s no in su ran ce relati o n s hip
o r pri or contribution to th e scheme by the benefi c i ary .

T h e a ppl ica n t, wh o d oes n ot de ny th ese featu res, n o n ethe less po in ts to pri va te
la w as p ects of t he en tit le m em Io unemploymenl a ss i st an ce . He argu es th at th e
personal a nd erono m ic nature of the right a nd ils co nn ec i ion wi l h t h e employment
co nvact are sufficient Io m ake it a civi l right with in the mean i n g of Article 6
pa ra . I o( t h e Convention .

Th e C ommi ss i o n firstly ob se rves th a t the a pp lica nt c l a i me d "a ri g h t flow ing
from specific ru les l a id down by th e leg i s l a ti on in force" and accordingly takes the
view that t he r ight was of a personal and eco nomic nature (Eur . Court H . R .,
Deume l xnd jud gme nt , loc . cit ., p . 24, para . 71) . It notes that t here was less connec-
tion w ith an employment co n t ract than i n the D e u me l and a nd Feldb r ugge cases : the
on l y connection wi th a n em pl oyme nt con t ract i n the p resen t case is th at th e amount
of the benefit i s b ase d on the salary the b ene fi ciary was earnin g b e fore he becam e
unem pl oyed . An y connec t io n bet ween t he r ig h t at i ss u e a nd the em p loy ment contract
i s all the w eake r in that the appl ica nt , wh o w as se lf-empl oye d , a pp l ied fn r un employ-
men t ass i s tun ce un de r th e decree of 7 A ug ust 1974, w hi c h assim i la tes th e sel f-
em ployed to sa l a ried em pl oyees .

H av ing e x am in e d th e case in the light of the Co urt 's case-law, th e Commi ssio n

finds that the r ight a t i ss ue in th e pr ocee din gs in q ues ti o n s h o w cd a c leur prcdo mi -

n ance of p ubl ic law fea [u res . It co n si de r s that th e pub l i c law nature o f the ri g ht i s

rdled in quest ion neither hy An icle 9 of the Intern ai i on a l Cove n a n t on Eco n om i c,

Social a nd Cultural R ig h ts, nur by th e mere fact tha t g ran ti n g of t h e be n efit wo u ld
have i ncr eased t h e monthly amoun t of the a pp l i cant's fumre ol d -age pe n sio n , n o r by

t h e fact th ai t h e Fede r al Employment Age ncy dema nd e d repaynient of be nefit

w r on g l y p a id to th e appli cant . S u ch co n s i dera ti o n s h ave nothing Io d o w ith t h e acmal

nat u re o ( the ri ght , wh ich is th e on ly r elevant factor .

The Commi ss i o n accordingly holds th a t the ri ght was no t a civ i l righ t with i n
the meani ng of Article 6 p ara . I of th e Convention .

The application is therefore i nco mpatible ratione materiae wit h the provis i ons

of the Co n ve n t i on w ithin t he mea n i n g of Ar tic l e 27 para . 2 .

For these reasons, the Commiss i o n

D ECL AR ES TH8 APPLICAT I ON INADMISSIBLE .
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