APPLICATION N° 32829/96

Luis IRURETAGOYENA v/FRANCE

DECISION of 12 January 1998 on the admissimlity of the apphication

Article 3 of the Convention

a} Regardless of the applicant victun 5 conduct nothing can justify acts of torture or

b

)

d)

mhuman or degrading treatment

Expulsion of a person may raise an 1ssue under this provision and hence engage
the responsibilin of the State where substantial grounds have been shown for
beheving that the person concerned would face a real risk of being subjected ro
treatment contrary to Article 3 the country to which he 1s to be expelled

The evstence of a rish of ill-treatment must be assessed promaril) with reference
to those facts which were known or ought to have been known to the respondent
State at the tme of the expulsion but the Convention organs may have regard to
tnformation which comes to hght subsequently

Expulsion to Spain of a person claiming that he would be subjected to treatment
contrary to this provision mn that country In assessing the risk, the Commission
takes account of the fact that, according to a report of the Comnuttee for the
Frevention of Torture ill-treatment by the security forces 1s no longer a matter of
practice i Spain even if it would be premature to conclude that such methods have
been eradicated Furthermore the mere fact that the applicant had been an active
member of ETA was clearly insuffictent for the French authorities to conclude at
the pownt at winch the expulsion order was made and executed that he would be
subpected to treatment contrary to this provision
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Article 26 of the Convention

a) The obligation to evhaust domestic 1emedies requires only thar an applicant meke
use of remedies likely to be effective and adequate

b) Where an idnidual complains that his expulsion to a partcular country exposes
fum to a serious danger appeals without suspensive effect cannot be considered
effective

<) In France an appeal ugamnst an expulsion order to the Adnumistrative Court cannot
be considered an effechive remedy given that such an appeal does not suspend
enforcement of the arder 1n question

THE FACTS

The applicant 15 a Spamish citizen of Basque ongin He was bom 1n 1956 in
Telosa Before the Comnussion he was represented by Mr Didier Rouget, a senior
lecturer at the University of Pars VII

The ftacts ot the case, as submatted by the parties, may be summansed as
follows

A The particuiar cucumstances of the cuse
a) The applicant » deportation from France

The applicant, who ts a member of the Basque separatist organisation Euskad!
ta Ashatasuna ("ETA"), entered France on an umspecificd date and remamned there
llegally He was arrested on 5 June 1992 tn the course of a search carmed out under
warrant 1n an apartment 1n the 20th arrondissement of Pans, dunng which the police
discovered a firearm "category 1" and "category 4" ammumnition, explosives and stolen
and forged documenmts Subsequently. the applicant was charged with crimnal
congpnacy and remanded n custody on 9 June 1992 On 20 December 1995, Panis
Crurunal Court convicted the applicant and senmenced lum to five years’ impnisonment
and a five-year internal exclusion order (interdiction de sejour) for possession of a
fircarin and ammunition without a Licence, using forged adminstrative documents and
conspiracy with a view to committing one or More serous crimes OF one or more major
oftences punishable by ten vears imprisonment

The applicant was scheduled to be released on 9 June 1996
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Dunng his sentence, the applicant was informed that deportation proceedings had
been commenced against hnn On 20 May 1996, the Aliens’ Residence and Deportation
Board attached to Cretel tbunal de grande instance met and recommended that the
applicant be deported

On 4 June 1996, the applicant took preventive action, filing an application with
Pans Admimstrative Court for the annulment of any deportation order which might be
1ssued against um, or, m the alternative, a stay of execution of such order In the
applicaton, he pointed out that no request for hus extradition had been made by the
Spanish authorities and that hus sentence had not included an order excluding him from
French terntory He expressed fears about being subjected to interrogation under torture
without any Judicial control, referring to a number of reports on Span by international
orgamsations, such as reporls of the European Committee for the Prevention of Torture
(heremnafter the "CPT") of the Council of Europe, the findings and recommendations
of the United Nations Human Rights Commutice and Amnesty International reports
He mveked Article 3 of the Convention He alsc argued that handmg lum over to the
Spamsh secunty forces, m execution of any deportation order, would involve a
deprivation of liberty contrary to Article 5 of the Convention, para 1 (c) and (f) and
paras 3 and 4 The applicant also invoked Article 6 para 2 and Articles §, 13 and 18
of the Convention His application to Pans Admimstrative Court 15 still pending

On 5 Junc 1996, a deportation order regarding the applicant was 1ssued and
served on hum on 8 June 1996 The same day, the applicant was released from Fresnes
Prison and transferred by the French police to the Franco-Spamsh border post at
Perthus According to the Government, when he crossed the border, the Sparush Civil
Guard checked his papers and proceeded to arrest lum in accordance with the
mstructions of a judge of the third Audrencia Nactonal investigative tribunal, who had
authorised him to be transferred from the border post to the headquarters of the Civil
Guard According to the applicant, he was handed over to the Spamsh Crvil Guard

b} The crimunal proceedings against the applicant 1n Spain

The apphicant was taken to Madnd and held 1n custody until 11 June 1996, when
he was brought before a judge of the thurd Audiencra Nacional investigative tribunal

In a decision of 11 Jung 1996, the judge ordered that the applicant should not
communicate with anyone else for one month and remanded him mn custody on the
charge of membership of an armed group

On 14 December 1996, the applicant was released after posting bail of 2,000,000

pesetas On 16 December 1996, the Audiencia Nacronal 1ssued an order forbudding the
applicant to leave Spansh 1emtory
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c) The alleged 1ll-treatment of the apphcant m Spamn

On 2 December 1996, the applicant filed a criminal complamt with San
Scbastian investigatung judge No 2 descnibing ili-treatment to which he claimed 10 have
been subjected by the Spamsh secunty forces dunng his custody The contents of the
complawnt may be summarised as follows

According to the applicant, while being taken to Madrid 1n a police van, the
Crvil Guard officers escorting hum uncovered his back, put omtment or Liquid on tus
upper back and kidney area and then subjected hum to electnc shocks wiile at the same
fime hrting, insulting and threatening him On arrival in Madnd on Sunday 9 June at
about a quarter past midnight, he was locked 1n a cell One of the guards who had
escorted hun read hum his nghts from an {udiencia MNactonal document Shortly
afterwards he was taken to an "inters 1ew"” room near hus cell While being questioned,
he was agan struck and threatened Screams were heard from a neighbounng cell and
he was threatened with the same treatment Then hus interrogators agan struck him
with their hands and with a broomstick shaped hke a "T" on his nght big toe, lus
testicles and the backs of lus legs

At about 9 am on Sunday morming he was visited by the police surgeon who
took his pulse and blood pressure The applicant told hin that he had been given
electric shacks and asked hum to examine his back with a stethoscope The doctor noted
his complaints

Atter the doctor had gone, he was again taken to an "inten iew" room wherc he
was questioned and the police carried out a handwriting test 1n the presence of a lawyer
who had been officially assigned to am After a break in hus cell he was again taken
w0 the "nterview” room, where he was forced (o drop hus trousers and sit on a padded
chair A hood was put over his head and his arms were fastened to the back of the
chair His legs were also made fast and morstened with a substance like the one that
had been used on hum n the police van Then the electric shock sessions started, thus
nime using a much hgher voltage than the previous ones These sessions alternated wath
sessions 10 which the hood was used to partly suffocate um Then he was told to move
tus head if he had something to say Some time later, a police officer came 1n, took the
hood off and gave flum some water He was never able to sce the officers’ faces

When the "interview” was over, he slept - he did not know for how long
On the morming of 10 June 1996, the applicant was again interrogated, then an
officially-assigned lawyer attended him 1n the presence ot five Civil Guards During the

afternoon of 10 June, he was questioned about hus life and the political situation 1n the
Basque country He was seen by the police surgeon, who examined him and asked um
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if he had slept well He was later taken to another officially-assigned lawyer to identify
peoplc trom photographs This was at about 6 pm He was then taken back to us cell
and to the "mterview" room where he had to undergo further sessions of being
suffocated with the hood and beaten He was then taken to an officially-assigned
lawyer, tn whose presence he signed a statemment While there, he saw that (t was 7am
on 11 June 1996 He had spent more than a day without sleeping

That day, the applicant was taken to the Audrencia Nacional, where he was again
visited by the police surgeon whom he had seen at the time of the interrogations The
apphicant told lum about the l-treatment to which he had been subjected and showed
him the marks on his body The doctor noted what he sawd, examined hsm and
encouraged tum to teil the whole story to the court

When he was brought before dudiencia Nacional imvestigating judge No 3 he
was not allowed to have the assistance of lus lawyer as the judge dictated that he was
forbidden to communicate with anyone The judge asked him 1f he had been examined
by a doctor, then started taking a statement from tum At the end of the heaning, the
judge ordered that he be detained ncommumcado He was taken by the Cival Guard
10 Madnd II - Meco Prison, armving there on 11 June 1996 at about 5 pm On amrival
he was examined by a doctor who saw the marks on his body, noted them, coped his
findings into Ins medical report and prescribed the applicant three paracetamol tablets
a day for several davs

The apphcant was held m soluary confinement for a fortmght, then transferred
to the ordinary regime on 23 August 1996 At thas point, he had severe and increasing
pan i his nght leg and lumbar region

Simce 12 August 1996 he has been treated with pamm-killers and anti-
mflammatory tablets and a vitammn complex

B Refevanr domestic law

a) Fxclusion from French temtory
Section 131-30 of the Criminal Code
"Where the law so provides, any ahen convicted of a senous cnme (crime) or
major offence (delif) may be sentenced to be excluded from French terntory,
erther permanently or for a penod of up to ten years
An order excluding a convicted person from French terntory automatically

compnses authority to expel that person on the expiry of s sentence of
imprisonment {where applicable)
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by Exclusion from areas within French terrtory
Section 131 31 of the Criminal Code

"An mternal exclusion order (snterdiction de sejour) prohibits the convicted
person from entering certain areas determined bv the court It also entails the
taking of certain measures to keep the person 1n question under surveillance and
to assist lim The hist ot prolubited arcas and the survetllance and assistance
measures may be modified by the judge responsible for the execution of
sentences in accordance with the procedure laid down 1n the Code of Cniminal
Procedure

An mternal excluston order cannot be madce for longer than ten years {in the
case of a person convicted of a sencus cnime) or five years (in the case of 2
person convicted of a major otfence) ”

COMPLAINTS (Extract)

The applicant complains that the decision to hand him over to the Spansh
sceurity forces involved the risk of an irreversible, and particularly grave, violation of
human rights 1n particular, the nsk of his bemg subjected to torture and mhuman or
degrading treatment contrary to Articte 3 of the Convention He claims that these fears
turned out to be well-founded since, after being handed over to the Civil Guard, he was
indeed subjected to treatment contrary to Article 3

He also alleges a violation of Article S of the Convention, para 1 (¢) and (f) and
paras 3 and 4, claimng that s forcible removal to Spawn was m reality a "disguised
exfradimon’ aimed at secunng s detention and conviction 1n that country

PROCEEDINGS BEFORE THE COMMISSION

The application was miroduced on 4 June 1996 and registered on 30 August
1996

On 4 June 1996, the applicant requested the Commussion to wmtercede on his
behalf with the French Govermment so as to prevent 1t from deporting im to Spamn
The same day, the President of the Commussion decided that 1t was not appropnate to
grant that request, which had been submitted under Rule 36 of the Commussion s Rules
of Procedure

On 24 February 1997, the Commission decided to bnng the applicant’s
complaints under Articles 3 and 5 para 1 of the Convention to the notice of the French
Government and to vite them to submt written obhservanions thereon

The Government submiatted therr ohservations on 19 June 1997, afier an
exiension of the ntme-hmut fixed for this purpose 1lhe applicant replied on
19 Scptember 1997
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THE LAW (Extract)

1 The applicant vomplams that the decsion to hand im over to the Spamsh
sccunty forces mvohed the nskh of his bemg subjected to torture and mhuman or
degrading treatment contrary to Article 3 of the Convenuan, which provides as follows

“Na one shall be subjected to torture or to inhuman or degradmg treatment or
punishment

The respondent Government raise a preliminary objection to the effect that
domestic remedies have not been exhausted Specifically, they pont out, firstly, that
the applicant fled to lodge an appeal agamst the jJudgment of Pans Critunal Court of
20 November 1995 sentencing him to a five-year internal exclusion order and,
secondly, that the appeals which he lodged with Paris Admimstrative Court aganst the
deportation order are stli pending

The apphcant contests this view With regard, firstly, to the five-year internal
exclusion order imposed on him by Parts Cnminal Court, the applicant points out that,
unhke an order excludmg someone from French territory, an internal exclusion order
can be made agamst French people as well as foreigners and can never prohibit a
person from entenng the whole of French terntory or entail expuision from French
terrtory Pans Criminal Court sentenced him to a five-year internal exclusion order. not
an order excluding tum trom French tertitory, as the Government erronecusly maintamn
Therefore, there 15 no relatwonship, i law, between the internal exclusion order made
an 20 December 1995 by Pans Cnimunal Court and the deportation order of 5 June
1996 1ssued by the Munster of the Interior [n the present case, he 15 complaimag only
about the deportation order

The Commission recalls that the obligation to exhaust domestic remedies
requires only that an applcant should use the remedies hkely to be effective adequate
and accessible Where a person alleges that being expelled would expose lum to serious
danger, appeals without suspensive effect cannot be regarded as effective (see
No 10078/82, Dec 131284, DR 41,p 103, No 12461/86, Dec 101286, DR 51,
p 258, No 1977692 Dcc 13 1093, unpublished. HL R v France. Appendix to
Comm Report 7 1295 and No 31113/96, Dec 51296, DR §7,p 151)

In the present case, the action on the part of the respondent State authorhes
about which the applicant 1s complaiung 1s the deportation order of 5 June 1996, and
not the nternal exclusion order made by Pans Crimimal Court on 20 December 1995
The Government have not been able to show that an appeal 1o the Admnustrative Court
has the cffect of suspending the execution of a deportation order
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Therefore, an appeal agamst the deportation order cannot be considered as
effective m accordance with the generally-recogmsed rules of international law and the
Government’s preliminary obrection that domestic remedies have not been exhausted
cannot he allowed

In the alternative, the Government submit that the complaint 15 unfounded

The Government acknowledge that according ta the case-law of the Convention
oigans expulsion may raise an wssue under Article 3 of the Conventron where
substantial grounds have been shown for beheving that the person concerned would
face a real risk of being subjected to treatment contrary to Article 3 1f expeiled to the
other country n question Where this 15 the case, Article 3 implies an obhgation not
to expel the convicted person to that country

The Government emphasise that, in conformity with French law and n particular
section 27 bis of the Ordinance of 2 August 1945 (as amended), the decision to deport
the applicant to Spain was taken with due regard to the potential rish of a breach of hus
Convention rights In this regard, the Government point out that the applicant never
appiied for political refugee status during the whole time he was in France Nor did he
take steps to hnd a third country wilhng to accept hum, so as to avoid bemng deported
to Spain Moreover, the investigation carried out by the authorities, both judicial and
administrative, 1nto the applicant’s suwuation failed to uncover well-substantiated
personal factors capable of seriously suggesting that he would be exposed to treatment
contrary to Article 3 1f he retumned to Spain

The Government add that, winle the possiility that the applicant would be
prosecuted 1t Spain could not be excluded, given lis membership of ETA and his
previous achivities, this alone does not mean that the deportation order was m violation
of Article 3 of the Convention, having regard to the fact that Spain 1s a member of the
European Union and a State governed by the rule of law, 1n which the courts safeguard
respect for human nghts and 1ndividual Iiberties Spain has entered into international
commitments concerming the protection of human rnghts such as the European
Convention on Human Rights and the United Nations International Covenant on Civil
and Political Raghts

With respect 1o the apphicant’s allegations that he suffered ill-treatment at the
hands of the Civil Guard, the Government note that a comminal complaint has been filed
with San Scbasuan investigating judge No 2 Therefore, 1t 15 for the Spamsh pudicial
authorities to investigate this complamt i accordance with the relevant Spamsh
legislation
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For s pan, the applicant submits that the fact that he ran the nsk of being
subjected to torture and ill-treatment 15 corroborated by the reports of numerous
international orgamisations on Spain and 1n particular by the findings and recommenda-
tions of the CPT 1n reports based on 1ts visits to Spain The applicant also refers 1o the
findings and recommendations of the Uuted Nations Human Rights Commuttee, which,
when examining the report submutted by Spain under Article 40 of the International
Covenant on Civil and Political Rughts, expressed its concern about the many reports
1t had recerved alleging that persons suspected of terrorist activities had been subjected
to 1ll-treatment and torture by members of the secunty forces

In response to the Government’s argument that Spain 15 a State governed by the
ruie of law and a member of the European Union, the applicant powats out that CPT
reports concern only States which are members of the Council of Europe and parties
to the European Convennon on Human Rights, and that these reports record findings
of treatment contrary to Article 3 of the Convention, which makes no distinction
between Contracting Parties and other States

The applicant also refers to a number of reports on Spain by mndependent non-
governmental orgamsations (herewnafter "NGOs"), such as Amnesty Intemational the
Association pour la Prevention de la Torture etc exposing the practice of torture by the
Spamish secunty forces He adds that several other persons of Basque ongin handed
over by France to the Spamsh security forces in suntar crcumstances have been
tortured In his own case, the risk of torture 1f he was deported to Spain appeared even
more real and significant given that he had already been arrested by the Sparush police
n 1979 and depicted as an ETA militant by the Spanish authonties Therefore, there
was a sertous nisk that the Spanish secunty forces would use every method, including
unlawful ones, to cbtam all the information that he was assumed to have

Further, the apphoant rejects the Govenunent’s argumnent that the fact that he did
nat seek pelitical refugee status or a third country willing to receive hum amounts to
a failure to demonstrate that he was at nsk of bemng treated 1n a manner contrary to
Article 3 of the Convention On this point, he argues that Article 3 protects everyone,
not merely those seeking or having been granted retugee status Finally, he clauns that
a State 1s under a positive obligation not to expel an individual to a country where there
1s a risk of Arucle 3 of the Convention being violated

Moreover, the applicant complains that I'rance debberately handed im over to
the Civil Guard, despite the tact that the culture and methods of this particular branch
of the forces of law and order are criticised by international organisations and even by
many authorities withun Spain Therefore, when the French authonties handed hum over
to the Civil Guard, who tortured hum, they were perfectly aware of the potential
consequences Fmally, the applicant emphasises that the Civil Guard subjected him to
4 combinauon of various methods of 1ll-treatment, such as giving hum electrnic shocks,
partally suffocating him by putting a plastic bag over lis head, repeatedly hiting lim
(particularly on the head with the flat of their hands), shouting at tum, uttering threats
close up to his ears, threatening him 1n the form of making him listen to the screams
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of other people being tortured 1n the same building and long 1nterrogation sessions with
slecp deprivation He pomnts out that the presence of injunes caused by the Crvil Guard
dunng his penod 1n custody 1s confirmed by the medical reports of the police surgeon
and the pnison doctor He affirms that he has had to follow a prolonged course of
medical treatment as a result of the treatment to which he was subjected He considers
that, having regard to the danger to which he was exposed, the French Govemment
acted very wresponstbly, particularly by their refusal to take account of the objective
evidence of that danger

The Commussion recalls, firstly, that the Contracting States have the right, as a
matter of well-established ntermnational law and subject to their Treaty obligations
mcluding the Conventron to control the entry, residence and expulsion of aliens (see
Eur Court HR, Vilvarajah and Others v the United Kingdom judgment of 30 October
1991 Series A no 215, p 34, para 102)

However expulsion by a Contracting Statc may give nse to an issue under
Article 3, and hence engage the responsibility of that State under the Convention, where
substantial grounds have been shown for behieving that the person in question would,
if expelled to a certain country, face a real nsk of being subjected to treatment contrary
to Article 3 In these circumstances, Article 3 imphes the obligation not to expel the
person 1 question to that country (see Eur Court HR, judgments m the cases of
Soenng v the Umted Kingdom of 7 July 1989, Senes A no 161, p 35, paras 90-91
Cruz Varas and Othcrs v Sweden of 20 March 1991 Series A no 201, p 28 paras
69 70, Vviyayanathan and Others v the United Kingdom op cit, p 34, para 103,
Chahal v the Umted Kingdom of 15 November 1996, Reparts of Judgments and
Decisions 1996 V, pp 1853-1855, paras 73-74 and 80, Ahmed v Austna of 17
December 1996, Reports of Judgments and Dectsions 1996-VI, p 2206, para 39,
HLR v France of 29 Apnl 1997, Reports of Judgments and Decisions 1997-1I1, p
757, paras 33-34 and D v the United Kingdom of 2 May 1997, Reports of Judgments
and Decisions 1997-111, p 791, para 46)

It 15 also rmportant to recali that Article 3, which enshrines one of the most
tundamental values of democratic society {see the above-menuoned Soenng judgment,
p 34, para 88), prohibits, 1n absolute terms, torture or ithuman or degradmg treatment
or punmshment, irrespective of the vicum ¢ conduct (see the judgments 1n the cases of
Ireland v the Umited Kingdom of 18 January 1978, Sertes A no 25, p 69, para 163,
Chahal v the Umited Kingdom op cit, p 1855, para 79, Ahmed op cit, pp 2206-
2207, paras 40-41, HLR v France, op cit p 757, para 35 D v the United
Kingdom, op cit, p 792 para 47 and, recently, Aydin v Turkey of 25 September
1997, Reports of Judgments and Decisions 1997, para 81)

Where a Contracting State expels an alien from 1is ternitory, its responsihiy

under Article 3 of the Conventton 18 engaged 1f 1t thereby exposes hum directly to
serous danger of being treated in a manner contrary 1o that provision
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In the present case, the Commission notes that, 1n ratifymg the Convention, the
Spanish State agreed to respect the nghts contammed 1 1t wcluding Article 3 1t also
recognised the nght ot individual petition provided for by the Convention Hence, there
15 a presumption that treatment contrary to Article 3 does not occur 1 that State

The Comrmmussion recalls that the existence of a nisk of ill-treatment must be
assessed primanly with reference to those facts which were known or ought to have
been known to the respondent State at the time of the expulsion, even if the Convention
organs may have regard to information which comes to light subsequently (see, mutatts
mutandis, No 25342/94, Dec 4995, DR 82 p 134)

On this point, the Commission notes that, according to a CPT report, torture and
ili-treatment by the security forces 1s no longer common practice 1 Spain even 1f, in
the hight of the allegations made, 1t would be premature to conclude that the use of
such methods has been entirely rooted out Other international bodies, such as the
United Nations Commuttee agawnst Torture and the Umted Nations Human Rights
Commuttee, have cxpressed theiwr concern about the situation n Spain n this regard
The Commussion also observes that the apphicant was arrested by the Civil Guard
which according to the CPT report, 15 the law-enforcement agency most frequently
accused of using unlawiul methods

[t 15 also true that the fact that the apphicant had been an active member ot ETA
may have exposed him to increased rnisk, given that the Civil Guard might regard hun
as an important source of infermation about the activities of that organisation

However the mere fact of lus ETA membership could not suffice for the French
authoriies to conclude that the applicant ran a serious risk of being treated 1n a manner
contrary to Article 3 of the Convention m Spamn The Comimssion notes that the
apphicant did not apply for pohtical refugee status in France, nor has he demonstrated
that he raised, before the French authonues, particular circumstances relating to himself
or his activities 1n Spain which would make 1t probable that he would be tortured or
treated in any other manner prohibited under Arucle 3

In the light of the foregomg the Commission considers that, 1n the circumstances
of the case, 1t appears difficult to conclude that, at the time at which the deportation
order was made and enforced by the French authonties, therc were reasonable grounds
for believing that the appheant would be subjected to treatment contrary to Article 3
of the Convention m Spain As regards what happened after the applicant’s arnval 1n
Spamn the Commussion recalls that the applicant will be able, if appropnate, to
complam of this by means ot an appheation against Spain
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Therefore, the Commuission has reached the conclusion that this part of the
application 15 mantfestly ill-founded and must be rejected pursuant to Article 27 para 2
of the Convention

2 The apphcant, tmvoking Artcle $ of the Convention, paras | (¢} and (), }
and 4 submuts that his forcible removal to Spain was 1n reality a "disguised extradition”
designed to secure his detention and conviction 1n that country

The relevant provisions of Article 5 are as follows

" Everyone has the rnght to liberty and secunty of person No one shall be
deprived of his liberty save mn the following cases and 1n accordance with a
procedure prescribed by law

c the law ful arrest or detention of a person effected for the purpose
of bringing him before the competent legal authority on reasonable
suspicion of having commutted an offence or when 1 1s reasonabily
considered necessary to prevent his commutung an offence or fleemng after
having done so

f the lawful arrest or detention of a person to prevent his effecting
an unauthonsed entry into the country or of a person agamst whom action
13 bewng taken with a view 10 deportation or extradition

3 Everyone arrested or detained in accordance with the provisions of
paragraph 1 ¢ of this Article shall be brought promptly before a judge or other
officer authonsed by law to exercise judicial power and shall be entitled to tral
within a reasonable time or to release pending tnal Release may be condstroned
by guarantees to appear for tnal

4 Everyone who 13 depnived of his liberty by arrest or detennon shall be

entitled to take proceedings by which the lawfulness of his detention shall be
decided speedily by a court and tus release ordered 1f the detention 15 not lawful
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The Government claim that the procedure followed n the applhicant’s case did
not constitute "handing him over” to the Spamsh authonties, but enforcing the
deportation order 1n a perfectly lawful manner, in accordance with sections 26 bis and
27 bis of the Ordinance of 2 November 1945 (as amended)

Under section 27 brs of the Ordinance of 1945, a person subject to a deportation
order 1s to be sent to the country of which he 15 a national - save, of course, in the case
of a refugee - or a country which has 1ssued him with a travel document, or which he
may lawfully enter, subject to the general praviso that the alien must not be sent to a
country m which he will be exposed to danger to hus life or liberty or to treatment
contrary to Article 3 of the Convention In the instant case, 1t has not been shown that
when the decision to enforce the deportation order was taken, the apphicant fell within
the scope of this general provise, nor that he could pomt to another State which he
could lawfully enter

Section 26 bis of the Ordinance provides that a deportation order may be
enforced automatically on the release of the person concerned from lus place of
detention, 1n order to prevent mm taking advantage of his retumn to freedom 1n order
to go underground and revert to activities likely to endanger public safety Automatic
enforcement of a deportation order necessanly mvolves the individual being escorted
by French police to the border with the country to which he 1s bemng deported, in order
to ensure that he does actually leave national ternitory

The Government underime that the decision to enforce the order deporting the
applicant to Spamn was made entirely lawfully

The Government also submut that the purpose of the proceedings brought against
the applicant was not to circumvent an Indictments Division recommendation agamst
extraditon, as in the Bozano case Indeed, m that case, the deportation order was not
served on the individual 1n question for a month, whereas n the present case the order
was 1ssued on 5 June 1996 and served on 8 June 1996 Therefore, the authorities had
not used any ruses to keep the applicant 1 1gnorance of events concerming him

Finally, the Government observe that the circumstances of the apphcant’s
deportation are very sumilar to those obtaiming in the Urrutikoetxea v France case,
which the Commuission declared inadmissible on 5 December 1996 (seec No 31113/96,
Dec 5596 DR 87, p 151)

The applicant on the other hand, claims thal, contrary to the Government’s
assertions, the French authorties did 1indeed hand him over to the Spanish Civil Guard
He states that, when he was taken to La Junquera border post, the French police had
a conversation with the Crvil Guard officers and exchanged documents Moreover, the
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Civil Guard officers drew up a report confirming that he had been handed over by the
French police which 18 on the file of the crimunal case against lum before the Audiencia
Mucronal 1t 1s also attested to by the vanous Spamsh press articles about him
Furthermore, he claims that 1t emerges from the Government’s observations that the
French authorties knew that he would be deprived of lus Liberty and taken to Madrid
to be chaiged, on the orders of a judge of the third Audiencia Nacronal mvestigative
tribunal

The applicant claims that he has been the victim of a disguwised extradition n
breach of the relevant principles of international law He asserts that a deportation order
cannot be used to eftect a disgmised extradition and employed by one State 1n order to
deliver someone up to the authorities of another State According to fum, section 27 bis
of the 1945 Ordinance purely and simply forbade the French Government to deport him
to Span. since, on the facis, there was a real threat to his Itberty m that country

Ag 1egards section 26 fis of the 1945 Ordinance, he argues that the authorities’
amhity automatcaily to enforce a deportation order does not relieve the Government
from their responsibilities, partreularly the responsibility to follow lawful procedures
and not to expel a foreigner to a country where his Iife, his physical safety or hus
freedom will be at nsk Accordingly, the power automatically to enforce the deportation
order did not, in law, give the French authonues any night to hand him over to the
Spanish sccunty forces or to carry out a "disguised extraditton” n relation to him

The Commussion, having undertaken a thorough examination of the evidence,
has found nothing to support the applicant’s argument that his removal to Spain was
made for any reason other than te enforce the deportation order against lum when his
rmprisonment 1n France came to an end In particular, 1t has not been demonstrated that
the applicant was deported to Spain because of a request to that effect from the Spanish
authorities

The Comrmission therefore considers that there 15 no substantial ¢vidence to
support the applicant’s complaint of a breach of Article 5 of the Convention taken as
a whole Tt follows that this part of the applhication 15 mamfestly 1ll-founded and must
be rejected pursuant to Article 27 para 2 of the Convention



