APPI ICATHON N* 23256/94

Karel HAVA +/CZECH REPUBLIC

DECISION of 29 June 1994 on the adnusvbibity of the applicabon

Article 6, paragraph 1 of the Convention

a) An applicant who hay been umsiaccessful becaine he brought proceedingy before
courts with no junisdichion to enteriain them cannot complain of lack of accesy to
a tribunal on the ground that thove cowss shondd hove informed um of the
proceduwe to he complied with

b) This provisien does not provent Connracting States from regilating uccess 1o appeal
gurischcnions The disnmssal of wn dappeal by the Constitutional Court (Crech
Republic) for non exiawstion of remodies docy not comiiente an arbirary decision
rendering the proceedings unfao

Article 25 of the Comvention 7he Conmmussion cannot examitiie the compatubiiry of
a law with the Conivention i abstracto 4 person who cannot show that he i personally
affected by the law 1o a gieater extent than any other ciizen may not cluim 16 be a
victirm of a viclation of the Comenfton

fs @ Crech uppheant 1esideont abioad who cannot clanm from the Czech and Slovak
Federal Republic the restitution of iy confiscated pioperty becaive secuion 4 of Law
No 22001991 an land makey thiv cletm conditional an permanent 1evidence in the
tesritory of the Repuhiic porsonafly affecred by that fuw 2 {Question umesolved}

Article 26 of the Convention [Domiestic remicdies bun e not been exhausted where an
appeal 1y not udmitted becaise of a proceduial nitake by the applicant
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THE FACS

The apphicant, who 1s of Crech nationality, 15 tetied and 15 resident at Zunch
(Switzerland)

The facts of the case, as submitted by the apphcant, may be summansed as
follows

A Pairticular circunitances of the case

On 19 November 199} the applicant 1 puisuance of Law No 229/1991 on land
(see relevant legislation), subnutted a clum to the Jihlava District Court tor the
restitution of his real estate, which at the ume had been confiscated

By letter of 13 February 1992, which was served on the apphicant in July 1992,
the court mformed him that he dud not satsfy a condition preseribed by the above
mennoned law, namely permanent 1estdence m the territory of the Crech and Stovak
Federal Republic

On 18 August 1992 the applicant submitted a similar ¢laim to the Brno Court
of Appedl which, on finding that the Disniict Coutt had alicady dealt with the case and
provided further legdl information to the suppheant, referied the claim to the latter court

On 28 September 1992 the applicant muoduced a constututional appeal The
Constitutiona! Court, by letter of 13 October 1992, advised the applicant of the
procedural mistakes i his appeal and also of the need 10 be assisted by a lawyer
throughout the proceedings

On 30 November 1992 the appheant acting thiough s lawyer, introduced o
fresh constitutional appeal He complained that he was disenmimated against by Law
No 229/1991, Article 4 of wluch hmited the posaibility of clamung the restitution of
property to Czechoslovak nationals permanently 1esident in the territory of the Czech
and Slovak Federal Republic He also complamed ot the conduct of the Jihlava District
Court and of the Brno Court of Appeal, alleging that these courts had faled to fulfil
their obhgations under Arucle 5 of the Code of Cnil Procedure namely the
requirement to intorm the patties of the procedural tequirements of therr Jegal actions
and to provide them with informatien an their nghts and obligations in relation to the
proceedings (see relevant legislation)

By judgment of 14 Ocwber 1893 the Censututtonal Court dismissed the
applicant’s appeal The coutt consideied hist, that the appedl was nadmissible, since
the apphicant had not satisfied the procedural conditions for the introduction of such an
appeal, laid down by Law No 182/1993 on the Constitutional Court The court also
observed that "under Article 75 para | [ef 1 aw No 182/1993], the court can be sersed
only after all temedies have been exhausted  As regaids daims for 1esutution
mtroduced under Law No 229/1991, a person entitled to claim must first bring the
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matter before the administiative authorty whose decision 15 susceptible of an appeal
to the courts It follows that the applicant & action before the Jihlava District Court
cannot be nterpreted a~ constituung an appeal withun the meaming of Law
No 229/1991 but d4s a mere request for information  Accordingly the leter of
13 February 1992 merely constituted an act withun the meanng of Arucle 5 of the
Code of Civil Procedure

Meanwhtle by letter of 3 December 1992 the President of the Jihlava District
Coun informed the apphcant that since his wtion of 19 November 1991 was not
ntreduced before the competent o1gan and did not satisfy the procedural conditions,
1t did not constitute a civil action However observing that the deadhne for introducing
a claim for the resutution of property under Law No 229/1991 was due 1o expire on
31 December 1992 he referred the case to the competent admunistrative authority

On 23 December 1992 the applicant claimed the restitution of the property in
question from the entities curiently n possession of his property within the meaning
of Law No 229/1991 namely two agicultural o operatives At the same time he
brought the muter betore the land admimistiative authonty (Pozemkovy ufad) at
Jihlava

On 8 and 12 Janupary 1993 the co oper itives anncunced that they would take no
actton in respomse to the applicant s claims because he was not an  eligible person
withun the mie intng ot section 4 of the above mentioned law

On 30 March 1993 the land admmistrative authonty rejected the applicint’™s
claim for the same re on

B Rodovant logndarion
Law No 229/1991 on land v amended by Law No 195/19Y3 [transliion]
At 4

1 Everyone who seeks the testitution ot his property must be a natronal of the
Czech and Slovak Feder:l Republic petminently resident in s territory | ]

At 9

1 Everyone who seeks the restitution of his propeity shall submut a specific claim
to the competent administrative quthoinity At the same time he shall ash the entity
currently 1n possession of his propetty [ | 10 conclude an agieement i respect of the
clarm wattun 60 days [ ]

2 Any such aoteement must by appioved by the competeat admunistratve
authonty [ |

3 Where the administ itiv ¢ wthonity has not given its approval the person seehing
the restitution of his propetty monv introduce 1« cl um before the ordinary courts { |
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4 Where an agreement within the meaning of the hrst paragraph has not been
concluded, the administiative anthouty shall determine whether the person seehing
restitution of the property 1s the owner thereof ||

6 Decisions 1ssued within the meaning of patagraphs 3, 4 [ | shall be suscepuble
of appeal to the ordinary courts | |

Law No 182/1993 on the Constitutional Court [translation|
Art 43

1 The reporting judge without a public hearmg and without convening the parties,
shall decide that an appeal be rejected wheie

a) the applicant has net removed the procedural mistakes from his appeal within
the period altowed, o1 [ ]

] the appeal 1s madnussible, |
At 72
1 A constitational appeal miay be mueduced by
a) any natural persen | | who claims to be the victim ot 4 breach by "a publc

organ® of the tundamental nghts o freedoms 1ecogmsed n 4 constitutional law or an
inetenational tieaty

Alt 75
l A constituttonal appeal shuldl be madrmisaible where the apphicant has not
exhausted all remedies T}
Code of Civii Proceduie [tanslanon]

Art §

The courts shall proside the parties with the information concerming their nghts
and obligations relating ta the proceedmgs | |

COMPLAINTS
1 The applicant, alleping the violation of Article 1 of Protocol No I, Article 2

paras 2 and 3 of Protocol No 4 and Arucles 8 and 14 of the Convention, complains
that Article 4 of Law No 229/1991 introduced disciimimanion against persons normally
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entitled to claim compensation but who are resident outside the Republic, by requinng
that they reside 1n a specific place nemely n the terntory of the Czech and Slovak
Federal Republic

2 Relying, 1n essence on Article 6 para 1 of the Couvention he complains that
by refusing to provide lum with mformauon m accordance with Article 5 of the Code
of Civik Proceduie the national comts faled to guarantee him 4 fair tnal, by denying
him access to the counts

3 He also complains by virtue of the same Article, that the Constitutional Court
rejected the constitutional appeal tar son exhausticn of all remedies, even thoogh, n
hus opinion, the remedies umpased r the cout’s deersion did not constitute eftective
remedies m relanion 1o s case

THE LAW

1 The application concerns the fact that the appheant becduse of his place of
residence, was unible 1o obtai 1esutution of the 1eal estate which be had inhented, and
which at that time hid been canfise ited by the former Crechaslovak Socialist Republic

2 The Commission obseves thu the application rases an 1sspe relating in
particular to the alleged incomp ititility betw een the Convention and Protocel No | and
Law No 229/1991 goveiming the questions elating to restitutions (see relevant
legislation)

In thus tespect the Comnussian recalls s estiblished case law according o
which the Cemmussion 15 competent o eaamine the compatibility of domestic
legislation with the Convention with 185pect (0 1t appcalon 10 4 concrele case, while
It 1S not cempetent to examine & anfiacie 1 companbility with the Convention
(No 11045/84, Dec 8§35, DR 42 pp 247 2355 No [301%/87 Dec 14 12 88,
DR 38 pp 143 184)

The Comnussion does not cansider 1t necessary ta ex inune the question whether
the apphicant 18 personally affecid by the statwtery provision 1 gueston, as the
application 1~ madiissible o any event for the following reasons

3 The applicant complams that the plovision m Article 4 of Law No 229/1991
introduced discimination agaist persens entitled o ¢l um compensanon but resident
outside the Republic He <lums that thete has been a violation ot Arucle 2 paras 2
and 3 of Protocol No 4 Aricle | of Protocol ho | ind Ainicles 8 and [4 of the
Convention

The Comimission 1s notiegquied 10 exdamme the yuestion whether the complaints
alleged by the appheant disclose a vielation of those provisions m o far as, according
to Article 26 of the Convention 1t may only deal with the matter after all domesuc
remedies have been exhausted  wcording to the generally recogrused rules of
nterndtional law

143



The Commussion observey that the Censtitutional Coucr, 1 ats judgment of
14 October 1993, dismissed the applicant’s constitutional appeal, 1n particular on the
ground that he had not saushed the procedural conditions tor mtroducmg such an
appeal, lard down in Law No 182/1993 on the Constitutional Court

According to the Comnussion’s established case law, there 15 no exhaustion of
domestic remedies where a domestic appeal 15 net admitted because of a procedural
mistake (cf No 6878/75, Dec 61476, DR 6 p 79) In this case, the applicant’s
constitutional appeal was dedlared inadmissible 1 apphication of Law No [182/1993 on
the Censtututional Court The apphicint has therefore notl evhavsted the remedies
available to him under Czech law

It follows that this part of the application must be rejected 1n accordance with
Article 27 para 3 of the Canvenuon

4 The applicant also complains that the domestic comts failed to obseive the night
to a fawr trial guaranteed by Arncle 6 para 1 of the Convenuon He clamms, first, that
the District Count and the Cowrt of Appeal, by 1efusing 1o deal wath his claim for the
restitution of hus property and provide him with mfermation i accordance with
Arucle 5 of the Code of Cinvil Procedure demed him acess 1o the courts

The Commission finds that the applicant brought proceedings for compensation
before the Jihlava District Coutt and the Broe Court of Appeal v turn, but not befare
the competent admunistrative authority or the entity in possession of his property, as
required by Artcle 9 para | of [aw No 229/1991

The Commission observes that the applicint was aware of the conditions
governing the procedure for the restituton of property as laid down im Law
No 229/1991 The Commission considers that it was tor the applicant to comply with
these provisions, namely o submut s complamts i then entirety to the competent
admunustratrve  authonies and it necessany, die ol courts Comsequently, the
Commussion considers that the applicant was not demed daccess to a court withu the
meaning of Article 6 para | of the Convention

It follows that thss pat of the apphcation s manifestly li-founded wathin the
meaning of Article 27 pary 1 of the Convention

5 Ihe applicant compl uns lastly, that the Constnunonal Couit did not try his case
farrly, m so far as bis consntutional appeal was rejecied for non exhaustion of remedies,
although, in his epimion, 1he 1emedies presenbed o the court’s decrsion did not
constitute effecove remedies 1n relalion to his cose

The Commission recalls its established case T, according to which Article 6
para 1 of the Convention does not prolibit Contiacting Parties from making regulatrany
govermng the access of lttigants 1o an appellie comt provided that these regulations
serve the purpose of ensuning the proper adminrstration of justice (et No 8407/78,
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Dec 6580, DR 20 pp 179, 180) Regulatzons concerning recobrse 10 an appellate
court undoubtedly ~erve the purpose of ensuring a proper admmstratbon of justice (cf
No 11122/84, Dec 21285 DR 45 p 246 No [0837/%4, Dec 15786, DR 48
p 106)

Inn the present case, the Commission observes that the requirement to exhaust
remedies before mrroducing a constituttonal appeal constitutes a principle generdlly
applicable to an appeal witroduced before the Constitutional Court under Arucle 75 of
Law No 182/1993 The Constitutional Court observed 1o 1ty judgment of 14 October
1997 that ‘'the apphcant’s acuon before the Jihlava Distrsct Court [could] not be
mterpreted as consututing an appeal within the meanmg of Law No 229/1991 but as
a mere request for information The court’s letter of 13 Februarv 1992 merely
constituted 4n act within the meaning of Article 3 ot the Code of Civil Procedure”

The application of Article 75 para 1 of Law No 182/1993 by the Constitutional
Court 10 the present case does not strike the Commission as an arbutrary decision the

effect of which 1s to render the proceedings untarr

It follows that this part of the application v mamfestly !l-founded within the
meaning of Article 27 para 2 of the Convention

For these reasons, the Commission, unanimously,

DECLARES THE APPLICATION INADMISSIBLE
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