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Application No. 5219/71
by Dr. Heinrich GUSSENBAUER

against Austria

The European Commiszsion of Human Rights sitting_in _private
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ntion for the Protection

Having regard t¢ the applicafion introduced on
25 October 1971 by Dr. Heinrich GUSSENBAUER against Austria
and registered -on 29-October 1971 under file No. 5219/71;

Having regard to the report provid
the Rules of Procedure of the Commissio

Having deliberated,

Decides'as'follows:
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THE FACTS

The facts ofi- the case 28 subimitted by the spplicant may he
sumnorised as fellows:

The applicent is an Austrian citigen, born in 1922 and at

oresent prrctlsing cs o leowyer rnd defence coungel in Vienna,
Austriz, 2 complains that he was obliged to do compulsory

L

S
1zbour contrary to Art. 4 of the Convention vhen ke had to acw
as £ court npnointed counsel under the Austrizn legel 2id system.

The spolicant has procticed ot the Vieanese Buor since
1954, and regularly ccts undar Ars. 37 (3) of the Austrian Cod=
of Pensal Procedure as o defence counsel in criminel meatters
(Verteidiger in Straiszchen). '

Lceording tc Art. 41 of This Code, o defendant who cannot
sfford » counsel 18 cntitled to the appointment of on ex

e -

officio counsel.:

Fx officio couns&l ore oppointed by the court itsclf
{zither, in those criminal proceedings where legal
representotion is obligatory, proprio motu, or, in other
criminsl procaedings, ot the reguest of the defendnnt) unleoss
(in cither case) there is a Rayr Cormittee in the town where
the proceedings are brought, when the court refers the guestion
ts thet Committes, who choose the lawyer and propose his
sppointment to the court,

Any member of the Bar is obliged, under Art. 435 of the
sbove COode, to act as defendant's councel if nppointed hy the
court. e con, however, refuse to act as counsel if he can
atrte recsonz for not wishing to do so and the Jdudges'

Chember (Retskamner) decides that they are justified. Pending
the decision of the Judges' Chomber the ex officio counsel
cnmmot refuse to continuve Lo zot. Coungel once rppointed
under this system zrc subject to disciplinary sanctions if They

refuse to corry out thelr professionsl duties.

in ex officio counsel appointcd under the above Ariticles
hag, sccording to Art. 395 {2) of the sbove Code, no right to
any fees. He can solely request reimbursement from the.
Government of expenses nscessarily incurred. The Austrian
Government, on the othsr hond, yenrly pays an snauslly fixed
lump sun ~ wow 14 million fustrisn schillings - to the Bar

Association, This sua is not, however, simply distributed
amongst the nmambers of the B, It is used fer charitable

csaistonce for poor lawyers who are no longer practising.
But there is =me right by low o such pensions or other
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allowances.: Thig lump sum only represents a2 Ifraction
(accordingfto'the Government one third, according to the
applicant ‘one fourth) of the sium which would have to be paid
to the lowyers for thHeir work if the official legsl tori<r
(Rechtsanwelttarit) were applied,

The .applicant now complainsg that on 12 July 1971 the
Juvenile Court of Vienna appointed him as an unpaid ex officio
counsel. for Mr. Johann M, agains%uwhom_criminal Proceedings for
fraud had been opened. :

The applicent subsequently requested, by virtuce of
Art. 4% (1) o7 *the Code of Penal Procedurs, to be welenged
from this obligation since in. the circumstances hig
appointment as a.defence counsel meont compulsory labour which
had been declared unlawful by Art. 4 (2) of the Convention:
this Convention has the ronk of applicable constitutional law
in sustria. ~ 0On 6 September 1371 however, the Juvenile Court
decided not-to grant this, =nd held that the basis of the
applicant's eppointnent was Art., 41 of thhe Code of Penal
Procedure, aond that the Teasons put forward by the applicant
were not o be' considercd as. relevant reasons within the
meaning of this Article,

The applicant now complains: thet his appointment a3 ex
officio counsel, g#nd-his obligation to asct as- an unpaid
counsel vieclated Arts. 4.ang 14 o the Convention, Art., 1 of
the Additional Protocol No. 1, He refers in this respect +o
the detailed reogoning nut before the Commission in his

application No, 4897/71.

THE LAW

1. The applicant haS-complained that he was compelleéd to
perform compulsory labour when called upon, under the Austrian
legal aid scheme, +o ' '

alleges that thereby the Austrian Government has violated .
Art..4 of the Convention which guarantees that "o one shall be
reguired to perform forced or compulsory labour", and Art. 14

of the Convention as well as Art, l of Protocol No, 1.

2. . On’ 22 March 1972 the Commission declared admissible
appl;caf%on No. 4897/71 lodged by the same applicant. = In that
application he complained in exactly the same way that on
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complaint raiced issues of a complex nature undex Arts. 4 and

14 of +the Convention, and smcer Art. 1 of Protocol ieo. 1, ard

that the application could, therefore, not be declared inadmissible
as being manifestly ill-founded. In the proceedings relating '
tc that application the respondent Government had invoked Art., 26
of the Convention and submitted that the applicant had not
exhausted the domestic remedies svailable to him since he had
failed to request from the Kegional Court, in accordance with

Art. 4% (1) of the Austrian Code of Penal Procedure, his release
from the duties concerned. The Commissicn, however, found that
the applicant had clearly shown that this remedy, although
theoretically capable of constituting a remedy, did not in reality
offer any chance of redressing the damage alleged. The
Commission therefcre found thet, having regard to the provision

in Art. 26 that remedies must be exhausted "according to the
general rules of international law" the remedy referred to was

not one that need be exhausted in order to satisfy the terms of
Ars. 26,

3. In +he present case the applicant has indeed availed him-

self of this renmedy, but without success: the Court decided

that the applicant's request for release could nct be granted

cince the mere allegation that his appointment as legal aid counsel
constituted compulsory labour contrary to the guarzntecs of Art. 4
of the Convention was not & valid reacon for such releaze under
irt. 4% of the akove Code, The Commission, consequently notes
that rno guestion under Art. 20 of the Comvention arises in the
present application.

4, The Commission, having regard to the fact that the appli-
cant's present application raises isoues which are identical with
thoge raised by the applicent's first spplication, 15 therefore '
of the opinion that the present application can equally not e
declared inadmigssible as being manitestly ill-founded as it
raises the same complex gquestions wéer Arts. 4 and 14 cf the
Convention, ag well as under Av+t, 1 of Protocol He. 1.

5. The Commission consequently decides now to declare this
application admmissible without inviting the parties to submit
written obhservations on admissibility and provided that the
respondent Govermment doeg not reguire to make oral explanations
on the question of admissibility. '

Tor these reazsons, the Commission

PECLARES THIS APPLICATION ADMISSIBLE AND JOINs IT

T0 APPLICATION UL 4897/ 0L T T
Secretary to the Commission President of the Commission

(£.B, ¥oNULTY) (J.E.S. FAWCETT)



