APPLICATION/REQUETE N° 14723/89
Recep ERDOGAN v/TURKEY

Recep ERDOGAN o/ TURQUIE

DECISION ot 9 July 1992 an the admussibality of the application

DECISION du 9 Juitlet 1992 sur la recevabilité de la requéte

Article 6, paragraph 1 of the Convention Reasonable tnwe (crimmnal)

aj Relevant factors the compleviy of the case the mamnner 1 which the pdicial
authonities conducted the proceedings the applicant’s conduct

b) Whete the Commmission, by reason of ws compelence ratione tempolls, can only
examine pairt of the proceedings. 1t can take into acconnt 1n order to assess the
length, the state of the proceedings ar the begmmng of the peniod under
constderation

c) When an accused living abioud decides not 1o appear for mial i a State which
respects the rule of law, even afier being officially mformed of the proceedingy
against him, he cannot claim about the length of the proceedings

Article 6, paragraph 3 (a) of the Convention [his provivion does not require the
aobsenance of any particular formatities for informing the accuscd of the natnie of the

charges against lnum

In this case, wformanon goven w the aniest wartant comuder cd sufficeent and non-
transmussion of the bl of wdictment atribitable o the applicant
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Article 6, paragraph 3 (a) and (b) of the Convention Because of the logical
connection between these provisions. the mformation about the natir ¢ and cause of the
accusanon must be adequate to enable the wecused to prepare s defence

Article 25, paragraph 1 of the Convention Someone who hay recerved adequate
redress at the domesnc level for the alleged Wolations of the Convention cannot Claim
te be a victim of those violation

Article 26 of the Convention An applicant, not tn detention und ving abroad, who
alleges a violation of Article 6, para 3 (a) on the ground thar an arrest warrant 1ssied
by @ Turkish cott has not been vffically served on i, 13 not 1equied, in order 1o
exhaust domestic remedies. to apph to have the wariram 1evohad on pavment of bail
before appearing hefore the cowrt nor to eanr damages for unlan ful detention


file:///iolations

{TRANSLATION)
THE FACTS

The applicant, a Turkish national, was born in 1944 He 15 an educational
adviser, resident 1n Strasbourg

The facts, as submitied by the parties, may be summuarised as Tollows

The applicant states that whule employed at the Turkish Consulate General
Strasbourg between 1974 and 1980 as an attache dealing with employment matters he
helped to train French pnmary teachers who had Tutkish pupils m their classes,
working for the CFFISEM, a department of the Alsace Region Education Authonty,
on secondment to the Meinau teacher training college 1n Strasbourg

He asserts that on a date he has not specified he learned from a reliable source
that a warrant for his arrest dated 11 June 1985 had been 1ssucd by the Ankara Martial
Law Court after un mvestigation opened 1n 1983 into allegations that he had engaged
m actrvities hostile to Turkey abroad He then wrote to the Ankara Maitial Law Court
on 29 May 1986 and to the public prosecutor in Ezine the place where the particulars
of his civil status were registered, asking to be informed whether criminal proceedings
had been mstituted against him, but recerved no reply  Subsequently and again from
an unofficial source he learned that his file had been transferred on [3 March 1986 by
the Ankara Public Prosecutor s Office 1o the Othice of the Pubhic Prosecutor attas hed
to the Ankara State Sccurity Court, with the reference number 85 252 A file bearing
the applicant’s name was then opened at the State Secuity Court

According to the information supplied by the respondent Government at the
request of the Rapporteur and the Commussion a c<itminal mvestigation of the
applicant’s case wds opened by the mulitary prosecutor’s office an the order, dated
23 March 1984, of the ofticer commanding the state of wege operattons 1 Ankdara On
11 June 1985 the Ankara Martial Law Court 1ssued a warrant for the applicant’s arrest
After the state of sicge 1n Ankara had been lifted on 19 Tuly 1985 the applicant’s file
(no 85 252) was transmuied to the Ankara pubhe prosecntor who in turn transmed
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1t to the public prosecutor attached to the Ankdra State Secunty Court On 21 March
1986 the public prosecutor nstituted crimunal proceedings against the appheant 1n the
State Securnity Court on the charge of contravenig Article 140 of the Turkish Criminal
Code

On 18 September 1986 the Turkish Censulate General 1n Strasbourg wrote w the
applicant mviting hin to  discuss a matter concerning im”  The appheant wrote back
asking to be iformed in writing of the matler 1t was proposed to discuss  He recerved
no reply

On 16 October 1986 the French section of Amnesty International sent a letter
to the Turkish Embassy 1 Paris statng that they had 1eason to believe a warnrant had
been 1ssued for the applicant’s arrest and asking what the charse qught be

The trial 10 the State Security Coult could net begin i the defendant’™ absence,
this not being possible under the provivions of the Code of Criminal Procedure
governing proceedmgs agamnst absent defendants  Conscquently, at each of « aumber
of sesstons held af monthly intervals, on average, between 28 March 1986 and 22 May
1991 the court locked into the question whether the applicant had 1eturned to Turhey

The applicant states that he appounied o lawyer mit Tuthey, after learning through
the proceedings betore the Commission, wlat charge had been boought ag unst him
His lawyer’s bail application was rejected at a heanmnyg on 27 March 1991

In the meannime on 12 Apnl 1991 Arncle 140 of the Twmhish Crimmal Code
was repealed, and at us session of 22 May 1991 the State Security Court granting an
application from the public prosecutor attached thereto acquitied the apphicant

In June 1991 the apphcant travelled 1o Twkey and went 1o the vitlage where he
wds born  The offtcer commuanding the local pendarmetie not having been informed
of the applicant’s acquuttal, informed him that a warrant tot his arrest had been 1ssued
and asked lum to report to the gendarmerie barracks on the following day On 27 June
1991 the applicant went first to the gendarmerie barrachs m his villige and then with
his file, and accompanied by a gendarme to the gendarmerie bariacks mn the town ot
Ezine The Fzine public prosecutor received bim at 10 am  «poke on the telephone
to the registry of the Ankara State Securty Court and gave the apphicant 4 certificate
stating that he was no longer wanted by the judicial authenines  The appheant lett the
Public Prosecutor ~ Office at 4 pm the same day

COMPLAINTS (Extract)
1 The applicant alleges n the first place a violetion of Arucle & para 3 (a) of the

Convention 1n that he was not informed of the cniominal charee against lim since he
was not formally served with the warrant for his arrest
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2 The applicant also complains of the length of the cniminal proceedings conducted
aganst lum for s1x vears and 1n that connection relies on Arucle 6 of the Convention

3 The applicant further complains that he was prosecuted for expressing his
opiniens on varous subjects concerning Turkey 1n the conteat of hus teaching activity
while working for the CEFISEM department of the Alsace Region Education Authornty
He alleges an infringement of his freedom of expresvion and in that connecnion rehies
on Articles 10 and 11 of the Convention

THE LAW (Extract)

1 The apphicant complains 1 the first place that he was not informed of the
crnmunal charge agamst him, since he was not formally served with either the warrant
for hus arrest or the bill of indictment setting out the charges aguinst Tom  In that
connection he relies on Article 6 para 3 (a} of the Convention

The respondent Government plead the madnussiility of the above complamt for
farlure to exhaust domestic remedies  The Government s man argument 15 that the
apphicant made no application 1o have the arrest warrant 1esgided  They observe in
particular that the applicant did not lodge an objection to the anest warrant 1ssued by
the court (Article 298 of the Code of Crimunal Procedure) not did he apply to have the
arrest warrant rescinded 4t the sessions held by the State Security Court 1o look into
the siuation  They further assert that the apphicant did not apply for bail (Artele 119
of the Code of Crimmnal Procedure) nor did he week protection agamnst arrest by
depostting a secunty (Article 288 of the Code of Cimumnid Procedure)  The
Government further claim that the applicant could have brought an action for damages
after hus acquittal under Law No 464

In reply, the applicant observes that the application for batl submutted by his
lawyer at the hearmg of 27 March 1991 was rejected by the State Secunty Court
Above all, he could do nothing against an artest warrant without being formally
mformed of its existence

The Comnussion notes that on 27 March 1991 the Ankardt State Secunry Court,
rejecting the application made by the applicant’s lawyer decided to uphold the arrest
warrant in farce 1n order to secure the applicnt’s appearance [t alvo notes that it was
mmpossble for the applicant to apply for bail betore appeaning m court  With regard
to the posstbility of secking compensation for unlawful imprisonment the Commussion
takes the view that the apphicant, who was never detamed wis not bound 1o try that
remedv

Consequently, the respondent Government » objection cannot be upheld



The Goverpment subnut that 1n Turhish law o defendant against whom an arrest
warrant has been issued 1n his absence 15 informed at the tme of his arrest of the
reasons therefor The judge before whom he 15 brought, withan forty-eight hours at the
latest, explains to flum the nature and cause of the accusation agdmnst um

With regard to the ments of the apphcation, the Government observe that in this
case the dapplicant found out the reasons for the ssue of the arrest warrant  They
matntan that the applicant could only have obtamed this mformation through his
lawyer, since only the prosecutor, the accused and his lawyer have access to the file
The apphcant, who had previously woerked at the Turkish Consulate General, was
a better position than anyone to know the procedure in consulates for the service of
procedural documents 1n eriminal cases  They mantam that the applicant, who did not
reply to the invitation 1ssued by the Consul with a view to informing hum about his
siuation, 15 1 no positien to complain to the Cammusston about the lack of infermation
concerning the crimimal proceedings instituted agamst lim

The applicant on the other hand, maintains that ot s for the State to infonm those
accused of an offence of the existence of warrants for their artest  He maintaims that
i spue of all his attempts e did not succeed w findmg out the reasons why the
warrant for his arrest had been 1ssoed

The Comnussion recalls that the right of 4 person charged with an ottence to be
informed of the charge agamst hum forms part of the general prnciple of respect for
the nights of the detence Thes nght s alsa haked w0 the nght to have adequate
facilities for the preparation of one’s defence, puaranteed by Article 6 pata 3 {b) of the
Convention  Compliance with the requirement that the accused be informed ' promptly’
must be assessed in the hight of the cireumstances of the cise The apphicant who
complains of a delay due to his own fault would be 1n no position 1o allege 4 violation
of the nights of the defence  Moreover, the Comnussion recalls its previous 1ulmgs 1o
the effect that Article 6 para 3 (a) does not requue compliunce with any particular
procedures for informing the accused of the nature and cavse of the accusdtion agamst
him (No 7899/77, unpublivhed, No B361/78, Dec 171281 DR 27 p 37)

In this case, with regard 10 the fact that the apphicant was not informed of the
existence of the arrest warraant, the Commyssion notes at the outset that in Turkish law
an amest warrant capnot be served until the arrest of the wanted person Tt further notes
that the applicant, when submutting his application to the Commussion, was able to
mention the date and number of the arrest warrant wued by the Martal Law Court
and the information concering the transnussion of his file 1o the State Secunty Court
The Commussion accordingly considers that the applicant was aware before applying
to the Comnussion, of the reasons why he was bemg sought

With regard to the fadure to send the applicant « copy of the bl of mdictment
of 21 March 1986, the Comnussion considers that the spplicant by not responding to
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the consulate’s invitation of 18 September [986, and by not returning to Turkey for fear
of arrest, caused a sitvation imputable to him which made 1t impossible to wform him
formally and n detail of the charges against lum

It follows that this part of the apphcation must be rejected as beng manifestly
il founded, pursuant to Article 27 para 2 of the Convention

2 Secondly, the applicant complains that his case was not heard within a
reasonable time by the Turkish courts, contrary to Article 6 para 1 of the Convention,
which provides as follows

“In the determination of  any criminal charge against hum, everyone 1s entitled
toa hearing within a reasonable time by (a}  tribunal

The respondent Government submit that under Article 269 of the Code of
Criminal Procedure 4 person resident outside Turkey accused of an otfence 15 declared
absent when he cannot be summoned to appear before the competent court or when 1t
15 evident that such a summons has been fruitless  They also observe that, under
Article 278 of the Code of Criminal Procedure, absent defendants cannot be tried, the
only steps permissible being those aimed at protectng the evidence  In this case, since
the applicant was missing, the State Secunty Coult, bound by the povisions of the
Code of Criminal Procedure, was unable to take any procedural steps  The court was
unable to hear either the defendant or witnesses, and no argument was presented before
it In the end, after a change 1n the law, the applicant was acquitted by the court
without being tned

The applicant contests the Government’s argument and stresses the fact that a
crimindl charge agamnst him remained undetermined from [1 June 1985 to 27 June

1991

The Commussion recalls that the reasenableness of the length of procecdings
must be assessed with particular regard to the complexity of the case, the conduct of
the applicant and that of the judicial authomties (see Fur Court HR  Fekle yudgment
of 15 July 1982, Senies A no S1, p 35, para &0)

The Comimission considers that the perod to be taken mto consideration began
on 11 June 1985, the date on which the arrest waitant was 1ssued by the Ankara
Martial Law Court, and ended on 22 May 1991, the date on which the applicant was
acquitted by the Ankara State Secunty Court The proceedings thus lasted nearly six
years The Commission considers that for lack of competence ratione temports it
cannot examine as such, the length of the criminal proceedings before 28 Januvary 1987
(date of deposit of the Turkish Government's declaration under Article 25 of the

Convention), but that 1t can take mto account the state of the proceedings on 28 January
1987
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it note~ thut the arrest warrant 15sued on 11 June 1985 and the bill ot indictment
filed on 21 March 1986 are the main steps in the vroceedings at 1vsue and that these
occurred before 28 January 1987 Durning the proceedings subsequent to that date the
court was unable, under the pravisians of the Code of Crimmnal Procedure aoverning
proceedings against absent defendants, o take any pertinent procedural steps  The
Government assert that (at sessions held, on average at monthly mtervals) the coort
looked into 1he auestion whether the applicant had rewurned 10 Turkev  After repeal of
the provision of the Criminal Code the applicant was accused of contravening, the court
acguitted im  The Commission considers that, 1n the circumstances of the case, 1t was
only the apphcant’s decision not to go to Turkey, even after being officially informed
through the proceedings before the Commussion, and to disregard the principle of the
rule of law, which affected the length of the proceedmgs (see, putuns pritands,
Ventura v Italy, Comm Report 15 12 80 para 197, DR 23 p 5) It follows that this
part of the application must be considered mamfestly 1l founded within the meamng
of Article 27 para 2 of the Convention

3 The applicant further complams that he was prosecuted contrary to Articles 10
and 11 of the Convention

Article 10 of the Convention guarantees to evervone the right to treedom of
expression  [n addition Article 11 of the Convention atfords to everyone the right to
freedom of peaceful assembly and to freedom of associauon with othets

The Commussion, haviag regard to the provisions of Law Na 3713 amending
the Turkish Criminal Code, and to the judgment of 22 May 1991 10 which the Ankara
State Security Court acymtted the applicant, considers that effective redress has been
afforded n respect of the apphcant’s complaint thiough the repeal of the relevant
provision of the Crinmnal Code  The Commussion also notes that duning the crimanal
proceedings brought against the apphicant he did not undeige detenbon at any tme

That berng the case, the apphcant can no longer ¢laim o be the vicum  within
the meaning of Arucle 23 of the Convention, of a violation by Turkey of the nights
guaranteed by Articles 10 and 11 of the Convention [t tollows that this complaint 15
manifestly 1]l founded within the meaning of Aiticle 27 para 2 of the Convention
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