APPITCATION N 23548/94

F b +/CZFCH REPUBLIC

DECISION of 29 June 1994 on the admuisability of the application

Article 6, paragraph 1 of the Convention  Daes tho provisten apply to proceedings
before the gdpuniniatt o auchortties for the restitiiiion of land on the basis of Law
No 22001991 on lund (Czech Republic)? (Qnastton uniesnb od}

Article 26 of the Convention  Jf there ety moie dowht us fo Hhe dhunces of succeesy
of a domestic remedy 1 miist he tied

In respect of a claim for the covantion of tand an the basn of Law No 2291991 on
land un appeal to the ordinary comny follosvne farhoe before the admumharh e

arthoriies 1o a romedy wiech muast be pusicd

In the Czech Republic an appeual to the Constitutional Couit suist be biought by an
applicant who complams about the longth of admimnnarne proceeding,

THE FAC13S

The applicant, who was born in 1916 and 1s of Czech nationality, 1s resident at
Prague She 15 a retired schoolteacher

The facts of the case, as submutted by the apphicant may be sumnuarised as
follows
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A Particular cirrcumtances of to case

The applicant inherited 1eal estate at Jihlava (Czech Republic}

Pursuant to Piesidential Decree No 12, which entered 1nto force 1n 1943, on the
confiscation and distribution of the aguicultwal property of 1raitors and enemies of the
Czech and Slovak nations  and also of Germans and Hungarnans, this real estate was
conhscated by the State In accordance with the provisions of the applicable legislanon
(see applicable domesne law) the admunistrative authonties and, where appropnate, the
courts ncluding the Constrtutional Caurt, have jurisdiction to deal with clatms tor the
restitution of propetty

On 17 June 1992 the applicant submutted o claim to st adnunistrateve authonty
(Pozemhovy ufad) at Jthlay « for the restitation of the real estate 1 question She also
submitted claams to the ennies currently 1 possessien of the property with a view to
concluding agreements in 1espect of her claim withi 60 days

On 13 Januny 19973 the Manisuy of Aaneelhuore made an order extending by 18
months the period within which the agreements in respect of her claims were to he
concluded During this period the entities were not entitled o dispose of the property

By deciston ot 12 Febiuary 1993 the Jihlay a administrative authority suspended
the proceedings and 1eferced to the Jrthlava Distiict Court g question on a prelimingry
point of law regarding the date of death of the apphcant s father

On 26 Febroary 1993 the admmistiative authonty withdrew the question to the
court as the apphcant had submitted her father » de nh cernhicate

On 2 Maich 1993 the applicant mformed the authanty that the agreements with
the entities 10 respect ot her clams had not been condluded

On 15 March 1993 the authonty ashed the apphoant 10 provide proot of her
father’s nationality as at 11 Tebroary 1942 evidence that he had re-acquired Czech
nationality and 4 cerbheate concerning succession proceedings The authority also
suspended the proceedmps and selened o the Tihlsva distiet office and the Prague 1
regiond] office a prehmum iy quesbon tee ndme  the apphicant « father’s Czech
nattendality

The proceedings tor the restoration of the property are stlt pending before the
Jihlava admimistiative avthonty
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B Applicuble domasiic faw
Code of Admumistrauve Procedure [tianslation|
Art 29
1 The admurustrative authonity shall suspend preceedings relating to a prelumunary
question on a point of law or where a party has been requested 10 correct errors 1n has
application [ ]
3 There shall be no appeal against decraions to suspend the proceedings '
Law No 229/1981 on tand as amended by Law No 195/199% {translation]

Are 4

1 Everyone who seeks the restitution ot s property must be a natonal of the
Czech and Slovak Federal Republic permanently resident in its termtory | ] whose real
estate was ceded to the State between 25 Februaty 1948 and | January 1990 | |

2 Where the above mentioned person | |15 deceased | ] or 15 reported russing
without trace, the other persons empowered to seeh restitution are

2) an hewr appointed by will where probate bas been gianted in the succession
proceedings | ], [ 1

Art 7

{1

2 The Czech Nauonal Council « empowered o regulate the resutution of the
property of Czech citizens permanently 1esident in the 1erritory of the Czech Republic
whose property had been confiscated on the basis of Presidennal Decrees No  12/1945
"on the corthscation and distribution of the agicultural property of trartors and enetmies
of the Czech and Slovak nations and alwo of Germans and Hunganans' and
No 108/1945] |

Law No 2431992 of the Czech Nauonal Council on questions associated with Law
No 229/1991 |translation|

Art 2
1 Everyone who <eehs the restitution of his property must be a national of the

Czech and Slovak Federyl Republic permanently resident in the terntorv of the Czech
Republic whase property was confiscated on the basts of Presidential Decrees
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No 12/1945 [ ] and 108/1945 [ ] provided that he has not commutted any offence
against the Czechoslavak State and that he has re-acquired Czechoslovak nationality
[

2 Where the above-mentioned person | | 18 deceased or 15 reported mussing
without trace, other natural persons may be entitled 1o seek restitubon of the propeny
where they are cibizens of the Czech and Slovak Federal Republic and permanently

resident mn the termitory of the Czech Republic These persens are. in descending order

a) an heiwr appointed by will where probate has been granted in the succession
proceedings [ ]

Constitution of the Czech Republic [translation]

"Art 3
The Charter of Fundamental Rights and FPieedoms shall form part of the
constitutional order of the Czech Republic
At 4

The judicial power shuall guarantee the fundamental nights and freedoms |}

Charter of Fundamental Rights and Freedoms [transtation]

At 36

[ 1]

2 Everyone who claims to be the victim of a viotation of his rights by a decision
of an administrative organ of the State may apply for judicial review of the legality of
such deciston, provided that the law does not provide otherwise However, the courts
shall always have jurisdiction te review whether the fundamentat rights and freedoms
withun the meaning of this Charter have been violated

3 Everyone shall be enutled to have bis case heard i public, withan u reasonable

ume and in his presence Everyane shall also have the right to discuss dall the evidence
adduced befare the court | |
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Law No 182/1993 on the Consututional Court entered mto force on [ July 1993
[translation]

At 72
1 A consutuuonal appeal may be muoduced by

4) any natural person [ | who claims to be the victim of a breach by ’a publc
organ” of the fundamental rights or freedoms recognised 1 a constitetional law or an
mternational treaty | ]

Art 1406

1 A coensututional appeal | | within the meaning ot Article 72 may also be
mtroduced against any “interfercnce’ by the public o1gans commutted atter 1 January
1993 [ ]

2 | | whete, for the puirpose of intieducing [an appedl], time would have begun
10 Tun prer to the date of entzy nto torce of s Law at shall not begin to run unnl
that date

Code of Civif Proceduie [wanslhwion]
Art 24¥

1 The civil courts shall not exarmine a4 decision of the adnunistrative authorities
which 15 10 the natute of a decision on g night or obligation ot ¢ natural person | ]

2 The cwvil comts shall not examme [ ]

e) 4 decision of the administtative authontes which s m the nature ot 4 decision
o refer a prelimmary queston on 1 point of L or which s procedural [ ]

COMPI AIN1S

Before the Commission the applicant complams of the length of the proceedings
before the adminmistiative authortties nd of the violitan of the might of successton and
the night to the peaceful enjoy ment of her possessions und also of disciminabion against
her She also complains that she did net have available an adminestranve appeal n
Czech law As regards the posaibility of an appeal to the erdimary courts, she has no
conhdence 1n being gaven a tau heaning betoie the national courts She claims that
there has been a violation of Article 6 para 1 and Airticle 14 of the Convention and
also of Article 1 of Protocol ha 1
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THE LAWY

The applicant cemplains of the length of the proceedings for the examination of
her claim for the restitution of her property betore the Crech administrative authonties,
of the violation of the nght of succession and the night 10 the peaceful emjoyment of
her passessions, and alvo of discriminatien In that tegad she relies on Article € pard |
and Article 11 of the Convention and also on Aiticle 1 ot Pratocol No 1

Article 6 para 1 of the Convention recognises that everyane s entitled to have
his case heard within g ' reasonable ume |, Atticle 14 ot the Conventuon guarantees the
enfoyment of the nghts and freedoms set forth i the Conveation without discrimunation
on any ground and Article 1 of Piotocol No 1 guarantees evervane the right to the
peaceful enjayment of his possessions

Even assuming that Artcle 6 para | of the Conventen s applicable 1n the
present case. the Commission 1s not requned to determine whether the facts submitted
by the applicant disclose the appeatance of 1 violwon of those provisions Article 26
of the Coavennion provides that the Commisston may only deal with the matter after
all domestic remedies have been exhausted, according 1o the generally recogmsed rules
of wnternational law

In the present case it 1s tue that there 15 neither an administranve appeal within
the meaming of Aiticle 29 pua 3 of the Code of Admmistrative Procedure nor an
appeal to the c1vil courls under Atticle 248 pata 2 (e) of the Code of Ol Procedure
agamst deciaons by the adnunistiatine authorities to suspend the  proceedings
Nonetheless, the Compussien observes that, puisuam 1o Aricle 72 para | oot 1aw
No 182/1993 on the Consntutiondl Cowt the applicant could bring the complants
raised befote the Constituttonal Cowit 1 the conie st al o constiutional appeal In this
appedl, the applicant can rase the complaints 1elwmg ta the merits of her case and
these reluting to the length of the proceedings by relying an the violauen of Arucle 36
para 3 of the Charter of Fundamental Rights and [ reedoms wluch guarantees the night
ta be heard within a reasonable time

The Commission considers that such an appeal must be pursued in order to
exhavst the domesuc 1emedies avatlable in Czech law and that the fact that the
applicant has no confidence m bemg given 1 fan heanng before the nwonal courts
cannot dispense her from exhausting demestc remedies The same applies with regard
to the fact that there was doubt as to the chances of success of « domestic remedy, 1n
so far as this 15 a question on which the national court, namely the Constitutional Court,
should have hd the oppoitumity to 1ule sself before the matter was referred to the
Commission (f No Y559/81, Dec 9583 DR 33 p 158, Eur Court HR, Van
Oosterwiyck judament of 6 November 1980 Series A no 40, p 19, pary 40)

It follows that the applicant has not satished the condinon tegarding the
exhaustion of demesue remedies and that her applicatton must be rejecied 1n
accordance with Aiticle 27 para 3 of the Comvennon

For these reasons the Commisaion, unnimously,

DECLARES THF APPIICATION INADMISSIBLE
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