
APPLICATION/REQUÊTE N° 12723/8 7

D . v/BE LGI U M

D . cIBELGIQU E

DECISION of 14 Ju ly 1 988 on the ad missibil i ry o f the ap pli ca ti on

DÉC ISION du 1 4 j u i ll et 1 988 sur la recevabilité de l a requ ê t e

Article 6, paragraph 1 of the Con ven tion : In rhe case of crirninal proceedings
instituted by n private individual, there is no infringement of !he right m a fair
hearing when the defendan t is ab le m present h is case u nder conditions which do not
p(nce him at u substuntiu( disadvantage vis-à-vis t he prosecuting party.

Arlicle 6, paragraphe 1 , de la Convention : Dan s le cas de pour suites péna les
mises e n mouvement par un particulier, il n 'y apas attei nte au droit à un p rocès équi-
table lo rsq ue le défendeur peut fa ire valoir ses a rg um en ts dans des conditions qui
ne le désavantagent pas d' une m aniè re appréciable par rapport à la pa rti e pour-
suivante .

EN FAIT (F,nglis h : s e e p . 213)

Les fait s de la cau s e tel s qu ' il s ont été pré senté s par le requérant , peuvent se
résumer comme s uit .

Le requérant est un entrepreneur de nationalité belge ré s idan t à H . (Belgique) .

En sa qualité de gé r a nt de la Sprl (soci ét é de personnes à responsabilité limit é e)
C . D . , il fit publier en 1981 , dan s divers journaux régionaux, de s annonces p ro po-
sa nt la vente de villa s à con s truire .

En vertu de l'art icle 64, alinéa 2, d u Code d'instruction crim i nel le qui permet ,
en matière co r rect ionne lle, à l a victime d' un e infract ion de s'adresse r a u tribun a l
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La lé g islalion belge perme[ , en matière correctionnelle, à la viclime dbne
infraction de s'adresser au tribunal p a r ci[a[ion direc t e . Cette citation di rec te doit
énoncer l es fai t s consti tutifs de la plainte , de la pour s uite s ur laquelle le tribunal est
appe lé à s t amer . La compéten ce du juge s aisi est limitée aux fait s qui sont énoncés
dans cet ac te .

La Commission rappell e sa jurisprudence selon Inyuelle le dro it à un pr ocès
équitable, tant au civil qu ' au pénal, implique que toute partie doit pouvoir faire valoir
ses argumcnt s dans de s condition s qui ne soient pa s nettemznt d é savantagw ses par
rapport à la partie advers e (No 2004/66 , 16 .7 . 68 , Annuaire 11 pp . 400- 401 ; voir
aus si Cour eur . D . H ., arrêt Delcourt du 17 janvier 1970 , série A n° 11) .

La Commission rel ève que le requérant a été in v ité à comparaitre devant le tri-
bunal correctionnel par t ro i s citation s di rectes dan s lesquelles les partie s civile s fai-
sa ient valoir qu ' il s' était rendu coupable de publicité t ro mpeuse , d ' abus de pouvoir ,
d'escroquerie ainsi que d ' infraction à la loi du 9juillet 1971 sur la vent e d ' habitation s
à construi re et que la cour d'appel , par arrêt du 8 janvier 1986, a dcdaré établies
toutes le s prévention s établies à sa charge par les citations di recie s . Le requérant a
donc ét é mis au courant de faits constitutifs de la plainte . Il a pu préparer sa défense
sur bas e de cet a c te . limitatif de la compéten ce du juge s aisi . Il n'apparaît pas, par
ailleurs , qu'il ai t subi quelque entrave dan s la pr ésentation de sa défcnse . La p rocé-
du re suivie ne l'a dès lors pa s placé dans une situation dcsavanw lg euse pouvan t
con s iiluer une violation du principe du p ro cès équitable .

Il s 'e n s uil yue le g rief esl manife s tcmenl mal fond é et yue cette parlie Je la
rcyucm doit clr c rejetéc par application de l'article 27 par . 2 de I it Conventi o n .

. . . . . . . . . . . . . . .

(TRANSLAT70N)

' l ' HF, F'ACfS

Thc (a c L, of ihc case as submitt c d by the a ppli ca nt m a y br summari sed a s

m ll u w s .

The uppli cum , a Be l g i an nationa l , is a bulding cunlr ac lor living in H .

( 13clgiu m) _

In 1981 . as managzr ol priv a t e limi ieù c omp a ny C . D . , he placed uJveriise -
nxnt s in v urio u a rcgi o n .d newspapcr s offering un6uilt h o usas for safe .
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Under Article 63, paragraph 2, of the Code of Criminal Investigation, which

:dluws thz victim of a criminal offence to bring ihe mnller before the Criminul Court

by direct summons, three couples, who had signed agreemenls with C . D. on the

basis of the advertisements, brought proceedings against the company and the appli-

cant in the Mons Criminal Court . They clainied that the applicant was guilty of

misleuding advehising, embezzlement, fraud and breach of the Act of 9 July 1971

on the sale ul unbuili huuses . They daimed damages antounling t0 200,000 Bclgian

(runcs, 350,000 Belgian francs and 400,000 Beigian francs respecLively .

The Court gave three decisions on the matter on 12 lune 1985 . In all three, it
acquitied the applicant of the charges of misleading advertising, embezzlement and
(r,iud . In iwo of the decisions . it Oned the applicant 2W Belgian franc~ for secking
and ubwining a paymcnl prohibiied by Article 10 of the Act of 9 July 1971, and
ordcred him to pay damages o( I(b,OW Belgian francs and I 0 I,000 Belgian francs,
thc latter sum jointly with the company C . D .

On appeal hy the public prosecutor and one of the couples, the Court ol Appexl
joined the three cases and set the judgment complained of aside on 8 Januory 1986 .
In the criminal proceedings, it unanimously dedared that all the charges against the
applicant had been proved, imposed on him a single sentcnce of eight months'
imprisunment suspended for five ycars, and fined him 200 Belgian francs . In the civil
pruceedinFs, the applicant was ordzrod to puy une of the couples 75 .0(K) Bzlgian
francs, and the company and the applicant were nrderul jointly to pay the other two
couples damages of 112,500 Belgian francs and 90,W0 Belgian francs respectively .

The applicam uppeale<1 to the Court of Cassation, clainiing that the Court of

Appcal, in order to justify his criminul conviction in legal ternu, should h,NC found
thi3i ihe essential (eatures of ihe offences wiih which he hiid been churged were

present, and that the decision o( 8 January 1986 omitted scveral essential tèatures
of each o(fence. On I I]une 1986 . the Coun of Cassation dismisscd the appeal .

COMPLAINTS (Extract )

1 . The applicant compl a in s Ihal b y authorising direct summo n s Bel g ian law m a de
it possible ro " impli e ate " him , "without openin g a criminal (il e on the cas e, g iving

him the m e ans to defend him self a nd brin ging him befo re an Indi c tment s Chamb e r " .
He co nside rs this a v io lation o( Article 6 0( the C ame ntion

'PHE [ . AW (Ex trac t )

I . The applicam complains that by authorising direct summo n l Belgian law made
it possible to "imp l icaie" him, "without opening a criminal file on the case, giving
him th e means t o de(end himself a nd br i nging h im bcforc an ]n dicnnents Chamber" .
He alleges a violal io n o f Article 6 of t he Cnnveni ion .
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Belgian l aw al l ows thc viciim of a criniinal offence i o bring court p roceedings

by direct summo na . This direct suminons mus l state lha Cncts compl ui nzd of, and o n
w hi c h th c Co ur t i s requ ired to take a decisin n . I ts j u risdict i on is confi ned t u t h e fac t s
set out in the summons .

The Commission recal l s iis case-law according Io w hi c h the rig h t to a fair
heuring, in bo ih civi l and cri m i nal p roceed ings, impl ies tha t cach pa r ty mutit be a ble
to put forward iU arg umen t s in conditions wh ich do n o t p lace hi m at a subst an[ i al
d i sadvantagc vis-à-vis the opp osing party (No . 2004/66, 16 .7 .68, Yearboo k 11
pp . 400-401 : sec also Eur . Court H .R, Delcourt judgnient of 17 January 1970,
Series A no . II) .

The Commission nores that the app l icant was invitcd to appear before the
Crimina l Cour( by three direct summonses in which the civil parties accused him of
misleading advertising, embezzlement, fraud and breach of the Act of 9 7uly 1971
on the sale o( unM1ui l t houses, and that the Appeal Court un 8)anuary 1986 declareJ
that ail the charges brought agxinst him in the direct summonses had been proved .
He was therefore notified of the facts eomplained of, and was able m prepare his
defence on thc h as i s of th i s document, which lim i [ed the jurisdiction o f the court to
which the matter had been referred . Moreover it does not appear ihai he was
hinJered in presenting his de(ence . The procedure followeJ did no( there(ore place
him in a disadvuntageous situation that cou ld cons[i[ute a violatio n ot t h e principle
of a fair heanng .

It fbllows tha[ the cum p lu i n t is mani festly i ll- founded a n d that this part o f the
a p p li cat i on m u s l M1e dismissed i n accorda nce with Anicle 27 p a ra . 2 of the Cuo-

vcnt io n .
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