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Paraplegic man suffering from severe chronic pain detained for
over two and a half years without adequate medication

In today’s Chamber judgment in the case Kupczak v. Poland (application no. 2627/09),
which is not final!, the European Court of Human Rights held, by a majority, that there
had been:

A violation of Article 3 (prohibition of inhuman or degrading treatment or
punishment) of the European Convention on Human Rights.

The case concerned the pre-trial detention of a paraplegic man suffering from chronic
pain without a functioning morphine pump which he needed for the permanent pumping
of morphine into his spine.

Principal facts

The applicant, Edward Kupczak, is a Polish national who was born in 1955 and lives in
Krakéw (Poland). As a result of a car accident in 1998, he became paraplegic and
suffered continuously from severe back pain. To ease the pain, he had a morphine pump
implanted in his body which infused morphine directly into his spinal fluids.

The police arrested Mr Kupczak on 26 October 2006 on suspicion of him leading an
organised criminal gang dealing mostly with money laundering. A court authorised his
custody on the following day. Mr Kupczak asked to be released as his state of health was
incompatible with detention. His request was refused.

Between November 2006 and May 2009, Mr Kupczak’'s detention awaiting trial was
continuously extended and his appeals against it dismissed. The Polish courts justified
keeping him in custody given a reasonable suspicion against him, the severity of the
penalty which might be imposed if he were found guilty and the risk that he could
interfere with the proceedings if released.

Shortly after his detention in October 2006, Mr Kupczak’s morphine pump ran out of
morphine and the authorities had it refilled with a saline solution instead. Throughout his
detention, save for one occasion in the autumn of 2007 when the pump was refilled with
morphine, the pump was continuously refilled with saline solution instead of the
morphine prescribed by his doctors. Mr Kupczak was being given painkillers orally, and
at times in the form of injection, to control his pain. Several medical certificates were
issued confirming that the pump was not refilled with morphine and other pain-killers
were administered mainly orally; however, none of them assessed the adequacy of that
treatment.

1 Under Articles 43 and 44 of the Convention, this Chamber judgment is not final. During the three-month
period following its delivery, any party may request that the case be referred to the Grand Chamber of the
Court. If such a request is made, a panel of five judges considers whether the case deserves further
examination. In that event, the Grand Chamber will hear the case and deliver a final judgment. If the referral
request is refused, the Chamber judgment will become final on that day.

Once a judgment becomes final, it is transmitted to the Committee of Ministers of the Council of Europe for
supervision of its execution. Further information about the execution process can be found here:

www.coe.int/t/dghl/monitoring/execution
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http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=880465&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://www.coe.int/t/dghl/monitoring/execution
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Mr Kupczak complained repeatedly that the pump was not functioning properly and that
the pain-killers he was receiving were addictive and not adapted to his needs. Only once,
in October 2008 - which was two years after he had been initially detained - did the
court examine properly the compatibility of his state of health with detention. The court
recommended that there should be a serious examination of the possibility of making a
morphine pump available to him in order to avoid his detention becoming inhumane.

The court lifted Mr Kupczak’s detention at a hearing on 14 May 2009, as it found that
keeping him in detention was no longer necessary. He was released and had a new
morphine pump implanted on 13 August 2009 in the Krakow University Hospital.

Complaints, procedure and composition of the Court

Relying, in particular, on Articles 3, 5 (right to liberty and security) and 8 (right to
private life), Mr Kupczak complained that his detention awaiting trial had caused him
inhuman suffering.

The application was lodged with the European Court of Human Rights on 22 December
2008.

Judgment was given by a Chamber of seven, composed as follows:

Nicolas Bratza (the United Kingdom), President,
Lech Garlicki (Poland),

Ljiljana Mijovic (Bosnia and Herzegovina),
David Thér Bjorgvinsson (Iceland),

Ledi Bianku (Albania),

Mihai Poalelungi (Moldova),

Vincent A. de Gaetano (Malta), Judges,

and also Fatos Araci, Deputy Section Registrar.

Decision of the Court

Article 3

The Court observed that Mr Kupczak had been suffering from a serious medical condition
and that the only way to treat him had been to relieve him from chronic pain. It had not
been disputed that his morphine pump had stopped administering pain-killing medication
shortly after his arrest in October 2006 and that, throughout his pre-trial detention, it
had been pumping saline solution into his spinal fluid instead. Mr Kupczak had also been
treated with powerful pain-killers which he took either orally or in the form of an
injection.

While on one occasion in late 2007 the pump had apparently been refilled with
morphine, the Court was not satisfied that the pump had been working properly for any
meaningful period during Mr Kupczak’s pre-trial detention. Examining whether he had
been fit for detention, the Polish courts had clearly relied on the fact that a morphine
pump had been implanted in his body. In addition, starting at the beginning of 2008, the
detention authorities had contacted a few hospitals with a view to letting Mr Kupczak
have a new pump implanted. However, given that their efforts had not produced any
tangible result or improvement in Mr Kupczak’s situation, the authorities’ actions had not
been sufficient.

The Court then emphasised that there had been no obligation on the State to provide Mr
Kupczak, or any other detainee, with a free morphine pump. The question raised by Mr
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Kupczak's case had been whether a possibility had been given to him to have a
morphine pump implanted. The Court found that such a possibility had not been given to
him during the entire period of his detention awaiting trial. In particular, despite Mr
Kupczak’s numerous requests for it, the Polish courts had not ordered an expert medical
opinion in order to assess the adequacy of the medical treatment actually provided to
him. Only two years after he had been detained, namely in October 2008, had the courts
properly examined for the first time the compatibility of his state of health with
detention. Apart from that, Mr Kupczak’s detention had been extended many times by
the Polish courts on formalistic grounds, such as the reasonable suspicion against him,
the severity of the penalty that might be imposed if he had been found guilty and the
risk that he interfere with the proceedings. The Polish courts had failed to give serious
consideration to Mr Kupczak’s state of health. Throughout his detention awaiting trial,
they had not provided him with the possibility of having a functioning morphine pump,
as required by his condition.

Accordingly, there had been a violation of Article 3.

Other articles

The Court held that it was not necessary to examine Mr Kupczak’s complaint under
Articles 5 and 8.

Article 41

Under Article 41 (just satisfaction) of the Convention, the Court held that Poland was to
pay Mr Kupczak 10,000 euros (EUR) in respect of non-pecuniary damage.

Separate opinion

Judge De Gaetano expressed a dissenting opinion which is annexed to the judgment.

The judgment is available only in English.

This press release is a document produced by the Registry. It does not bind the Court.
Decisions, judgments and further information about the Court can be found on its
Internet site. To receive the Court’s press releases, please subscribe to the Court’s RSS
feeds.
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The European Court of Human Rights was set up in Strasbourg by the Council of
Europe Member States in 1959 to deal with alleged violations of the 1950 European
Convention on Human Rights.


http://www.echr.coe.int/ECHR/homepage_en
http://www.echr.coe.int/ECHR/RSS.aspx
http://www.echr.coe.int/ECHR/RSS.aspx
mailto:Echrpress@echr.coe.int


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


