APPLICATION N° 17864/91

llkay Erhan CINAR v/TURKEY

DECISION of 5 September 1994 on the admissibilitv of the apphcation

Article 3 of the Convention To fall within the scope of this provision, tl-treatment
must ariain @ munmum level of sevetity In this case, no appewrance of a violation of
Article 3. 1n the absence of a real risk of enforcement of the death penaltv tmposed on
the appheant (T key), who was not therefore exposed to the death ron phenomenon

Aarucie 26 of the Lonvention Where a complaint relates to a4 continuing situation
against which no remedy s available, the sin menth petiod runy from the end of the
sunation AL long as the suuanon continues, the viv month 1ule does not apply

tHE FACTS

i ne applicant, ot turkish nationality, was bornn 1960 At the time of the facts,
he was m Bartin prison (Turkey)

1 he tacts of the case, as described by the parties, may be summarsed as follows

Lhe applicant, suspected of having taken part it a number of murders, was
arrested on 31 March 1980 On 7 July 1981, he and 203 aiher defendants were
prosecuted tor their atleged partictpation in acts ot violence perpetrated in the name of
an ulegal group { likko  [urkish Army for the Liberation of Workers and Peasants)

1



in a judgment of 28 May 1984, the 2nd court martial of Istanbul sentenced the
applicant to capital pumshment for commutting acts of viclence with intent to alter the
Turkish constitutional system The court found that the apphcant, together with two
other accused, had murdered on 8 February 1980 mn a train three workmen, of nght-
wing peolitical persuasion, who had not heeded the call for strike action given by the
Tikko

In a decision of 20 October 1987, the Court of Cassation upheld the judgment
of 28 May 1984

Thereafter, the vix prosecution winesses whoe had ziven evidence at the trial told
Journalists that they were no longer sure of the accuracy of the evidence they had given
as witnesses The mubtany, prosecutor in charge of this ivestigation (o malitary judee
with the rank of commander) swore on affidavit that in view of the changes made n
the evidence of certain witnesses, he thought it possible that the prosecution and the
court, 1n establishung the facts, may have been mustaken as to the identity of the
applicant

Thereafter, the applicant’s lawyers filed a number of applications for a retnal
They pointed out that the six prosecution witnesses had made statements some of
which appeared in the newspapers, in which they cast doudt on the accuracy of therr
testimony  Thev stressed that the militarv prosecutor 1n charge of the proceedines had
declared that, as a number of wines~es had perjured themselves the possibility that the
court had been mustaken as to the 1denuty of the offender could not be ruled out

In judgments of 1 March 1988, 30 May 1989 and 26 June 1990, the Supreme
Mihitary Court (5th Criminal Division} dismmissed the applications for a retrial hled by
the applicant 1t held firstly that the statement by the witnesses that they were mistaken
concerned only the procedure relaung to the applicant s arrest whereas his guilt had
been established by other evidence It observed further that a witness could not be
considered to have perured himself until the end of judicual proceedings and that the
statements which had appeared 1o this etfect in the newspapers were ot no legal value

In accordance with the provisions of the Anu Terronst Act promulgated on
12 Aprid 1991 the apphcant who had spent more than ten vears i detention was
granted conditional release on 31 July 1991 The said Act also provides that death
penalties passed 1n respect of cnimes committed before ¥ Apnl 1991 will not be
entorced

COMPLAINT1S (Extract}

1 The applicant complams te the Commssion that he was exposed to the death
row phenomenon tle explains that the National Assembly 1o which ins death sentence
which became deftmuve on 20 October 1987 had been referred for confirmation failed



to respond until the Anti-Terromst Act of 12 April 1991 was promulgated He alleges
a violation of Article 3 of the Convention

THE LAW (Exiract)

1 The apphcant, sentenced defimtively to the death penalty on 20 October 1987,
complains that he was exposed to the death row phenomenon 1n so far as the Turkish
National Assembly, which 1s competent to approve or refuse execution of the death
penalty. did not respond until 12 Apnl 1991

He nvokes in this respect Article 3 of the Convention, which provides "No one
shall be subjected to torture or to inhuman or degrading treatment or pumshment ”

The respondent Government argue firstly that the application 15 nadmissible on
the ground of the delay in submitung the application, under Articie 26 of the
Convention They argue, tnfer alia, that the six month peniod provided for in this
proviston began to run from 20 October 1987, the date of the Court of Cassation
decisien upholding the apphcant’s sentence

The applicant disputes the Government’s argument and subrmuts that he sutfered
from the death row phenomenon throughout the period from 20 October 1987, the date
on which he was hnally ~entenced, until 12 April 1991 the date of the Act granting an
Mmnesty to priconers awating capital pumshment

The ( ommssion observes first of all that the apphcant’s complaint does not
CONncern an instantaneous act but relates 1o the penod spent awaiing excecuhon of the
death penalty This wainng period 15 a continuing situation agamnst which the appheant
had no remedy under Turkish law

It follows from the case-law of the Commussion that where the alleged violation
15, as in this case, a continuing situation, the s1x month penod starts to run only from
the end of this continuing situation (see No 11123/84, Dec 91287, DR 34 pp 52,
38) As the circumstances of which the applicant complams continued until 12 April
1991, the six month period 1s mapplicable 1n this case

It follows that the ground of wadmissibility rased by the Government under
Article 26 of the Convention cannot be upheld

As to the ments of the complaint, the respondent Government indicate that under
Article 87 of the Turkish Constitution, the National Assembly has power, trrer alia, to
decide whether to enforce death sentences passed and defuutively upheld by the courts



The Government indicate that, taking account of the circumnstances of the case.
this application is not comparable to the Soering case (Eur. Court H.R., iudement of
7 July 1989, Series A no. 161). They argue that the two cases differ on the following
points: length of detention while awaiting enforcement of the death penalty. risk of the
defendant being exposed to harassment and assauits during that veriod. possioility of
the death penalty being carried out.

Thev emphasise the fact that since October 1984, the Turkish Nationat Assembly
has followed a clear and established policy of not authorising enforcement of the death
penalty.

They conclude that the applicant was not at any time exposed to a real risk of
treatment falling within the scope of Article 3 of the Convention and that this part of
the application is manifestly ill-founded.

The applicant disputes the argument submitted by the respondent Government.

As regards the duration of the death row phenomenan, the applicant argues that
this period began on 28 May 1984, the date on which he was convicted at first
instance, and terminated with his conditional release on 12 April 1991.

As repards the likelihood of the death penalty being carried out. the applicant
abserves that between 1937 and 1984, there were 443 executions in Turkev. He points
out that the last two executions took place in October 1984 while a non-military
overnment was in DOWEr.

The applicant also stresses the consistent tendency of the Turkish legislation to
increase the number of crimes liable to capital punishment.

The applicant notes further that at the time when he was sentenced 1o death,
several politicians were advocating the enforcement of death penalties.

The Commission observes firstly that Article 3 of the Convention cannot be
interpreted as prohibiting the death penalty as a matter of principle. By drafting
Protocol No, 6 after the Convention, the Contracting Parties sought to achieve their aim
of introducing an obligation to abolish capital punishment in time of peace by means
of an opticnal instrument allowing each State to choose when to enter into such a
commitment {above-cited Soering judgment, pp. 40-41, para. 103).

The Commission also observes that ill-treatment. including punishment, must
attain @ minumum level of severity to fall within the scope of Article 3. The assessment
of this minimum level is, in the nature of things, relative; it depends on all the
circumstances of the case and, in particular, on the nature and context of the weatment
or punishment and the manner and method of its execution, the duration. phvsical or



mental eftects thereot and 1 some cases, the sex, age and state of health ot the vicim
(Bur Court HR , freland v Unuted Kingdom judgment of 18 January 1978, Senes A
no £y p o3, para 162, Tyrer judgment of 25 Apnl 1978, Series A noe 26, pp 14 15,
pdras 2y-3th)

11 15 clcdr that no prisoner sentenced to death can avoid an element of delay
between impositon and entorcement of the sentence or e eapernence of severe stress
inherent m the ngorous condiuons ot the incarceration which 1s necessary lhe
applicant 1s exposed (0 a Tedl TISK ot treatment gomng beyond the threshold sel by
Arucle 3 of the Convention if he spends a very long time on death row n extreme
CORAIONS WIlh 1Né eVer-present and mounung anguish of awditing entorcement of the
death penalty (above cited Soering judgment, p 44 para 111)

1N LIS CASE, The COMMISSION § eXamination must consider nrstly the 1ssue as to
whether the applicant was 1n the light of the developments 1n the policy of the Turkish
oovernment, really faced wiun the possibiity ot being executed during the penod
between 20 Uctober 1987, the date of the Court ot Cassation decision sentencing him
to death, and L2 April 1991 the date of the Act grantng 4n amnesty to prisoners
dwdlting entorcement ot the death penalty

Lhe Commission recalls that the Convention 15 a Living instrument which must
pe wterpreted (n the hght of present day conditions 1he develepments and commonly
daccepted stangards 1n the penal policy ot the member States of the Council of Europe
I a particular neld nave to be riken 1nto account (see above cited Tyrer (udgment,
pp 12 v, para 31)

As the Court held it Soenng judgment (above cited pudgment, p 40,
para 102} capital punishment ne longer exists m tme of peace in the Contracting
>tates In the few Contracung dlates which retain the death penalty in Jaw tor some
peace ume oriences death seniences 11 ever impesed are nowadavs not carmed out

1ne Lommission inds that 1n tars case, during the period to which the applicdnt
reters, e lurkisn Natondl Assembly did not render any decision authorising the
entorcement of a death penalty The last decision by the Turkish legislator to allow
SUCD dll €Xeuution aales back o ucteoer Y54

ine Comnussion also notes that the 12 Apnil 1991 Act provides not only that
m respect ot ortences committed until 8 Apnl 1991 the death penalty will not be
carmied out but also that those sentenced to death will be granted conditional release
atter serving ten vears m prison 1he lurkish legislator thereby made ¢ commitment,
as regdrds the period prior to April 1991, which extended beyond merely abolishing the
death penalty and the applicant was granted conditional release nearly four vears after
he wdy sentenced

LNE Lammission conctudes that 1 the clicumstdnegs ot e case the entorce
ment of the acdth pendity against the applicant was illusory and that the applicant



cannot be considered to have suffered ever-present and mounting anguish at the

prospect of bewng executed, exposmg him to treatment going beyond the threshold set
by Artcle 3 of the Convention

Tt follows that this part of the application v mamfestly ut founded within the
meanng of Article 27 para 2 of the Convention

(LK}



