APPLICATION/REQUETE N° 12541/86
Vito CIANCIMINO v/ITALY
Vito CIANCIMINO c/1TALILE
DECISION of 27 May 1991 on the admissibility of the application

DECISION du 27 mar 1991 sur la recevabilite de la requéie

Article 5 of the Convention
a) The ‘right to hberty  concerns the physical hiberty of a person

h) This Article 5 not concerned with mere restrictions on freedom of movement which
ts governed by Article 2 of Protocol No 4

¢) The difference between deprivation of and restriction upon htberty 1s merely one of
degree or mtensity and not one of nature or substance (reference to the Guzzard:
Judgment)

In order to determine whether an individual 1s “deprived of his liberty’, 1t 15
necessary fo examne his actual situation and take into account the hpe duration,
effects and manner of implementanon of the measures i question In this case,
spectal surveilance with compulsory residence mn a spectfic commune, 1mposed
under the Itahan law of 1956, does not constitute a deprivation of hberty

Article 2, paragraph 3 of the fourth Protocel Special survedlance with compulsory
residence imposed under the Italian law of 1956 15 a measure in accordance with the
law and m this case 15 (onsidered necessary wn a democranc souefy for the
maintenance of 'ordre public  and the prevention of cnime Examnation of the
propotttenality of the wnierference to the aimn
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(TRANSLATION)
THE FACTS (Extracts)
The facts, as submutted by the applicant, are as follows

The apphicant, Vito Ciancimine, 1s an Itahan national born on 2 Apnl 1924
n Corleone (Palermo)

For the proceedings before the Commussion he 15 represented by Mr Giorgio
Ghiron, a lawyer practising in Rome
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The applicant 15 a politician whose career has been spent mainly 1n Sieily,
where he became, firstly, a member of Palermo City Council, then deputy mayor
in charge of Palermo s direct works departments (between 1956 and 1959) and
pubhic works (between 1959 and 1964), and finally mayor of Palermo in 1970

At the end of the 1960s the applicant was imphcated by the parhamentary
commussion of inquiry into the ‘mafia™ (set up 1n accordance with Article 8t of
the Itahan Censtitution) as a member of that criminal organisation

The applicant faces criminal charges in a number of separate sets of
proceedings and has been subjected to preventive measures concerning his
personal liberty and his financial affairs

The prevenfive medasures

Concurrently with the cniminal proceedings, the apphicant has been the
subject of two separate sets of proceedings intended to determine whether he
represented such a danger to society that he should be subsected to preventive
measures concerning his personal hiberty and his financial affairs

a Domesnc legislation

Preventive measures were itroduced by Act No 1423 of 27 December 1956
(the 1956 Act) and concern persons presenting a danger for secunty and public
morahty Under section 3 of the Act such persons may be placed under special
police supervision (sorveglianza speciale della pubblica sicurezza) 1f necessary,
this may be combined either with a prohibttion on residence 1in one or more given
districts or provinces or, in the case of a particularly dangerous person (parti
colare pericolosita), with an order for compulsory residence 1n a specified district
(obbligo del soggiorno 1 un determinato commurne)

Only the District Court of the chieftown of the province has the power to
order these measures The District Court must give a reasoned decision {(provve
dimento) tn chambers within thirty days It will first hear the public prosecutor s
department and the person concerned the latter being entitled to submit written
pleadings and to be assisted by a lawyer (section 4, second paragraph)

The prosecuting authorities and the person concerned may, within ten days,
lodge an appeal which does not have suspensive effect, the Court of Appeal has
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to give a reasoned decision (decreto) in chambers within thirty days (section 4,
fifth and sixth paragraphs) That decision may 1n turn and on the same conditions
be the subject of a further appeal to the Court of Cassation, which must give 1ts
ruling 1n chambers within thirty days (secuon 4, seventh paragraph)

When adopting one of the measures listed n section 3, the District Court
must spectfy for how long it 1s to remain 1n force unot less than one and not more
than five years (section 4, fourth paragraph) - and give directives with which the
person 10 question must comply (section 35, first paragraph)

Act No 575 of 31 May 1965 (the 1965 Act), amended n 1982, added to the
provisions of the 1956 Act speafic new provisions directed against persons whom
there are strong reasons to suspect of belonging to “mafid type * associations

Act No 327 of 3 August 1988 (the 1988 Act) abolished the possibility ot
imprisoning the person concerned pending examination of the apphcation for a
compulsory residence order [n addwion, a compulsory tesidence order must
henceforth be enforced wn the district where the person concerned has his
domicile or residence

Lastly, Act No 55 of 19 March 1990 (the 1990 Act) gives judges powers (o
suspend proceedings on an application for preventive measures when cniminal
proceedings are pending and until the outcome of the latter

From the financial point of view the 1982 Act strengthens this legislative
armoury with provisions incorporated nto the 1965 Act intended to strike at the
lunds of mafia-type orgamsations

For example, under section 2 (3) of the 1965 Act, duning the proceedings for
the application of the prevenitve measures provided tor in the 1956 Act in respect
of a person suspected of belonging to such orgamsations, the District Court may
1ssue a reasoned decision, even of 1ts own motion, ordering the setzure of property
at the direct or indirect dispasal of the person concerned, when there 1s sufficient
circumstantial evidence, such as a constderable discrepancy between his hfe style
and his apparent or declared income, to show that the property concerned forms
the proceeds from unlawful activities or has been acquired with these proceeds

Under the same section, “together with apphcation of the preventive
measure the Distriet Court shall order the confiscation of any goods seized whose
lawful origin has not been proved”
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b. The preveniive measures appled to the applicant
aa The compulsory residence arder

The applicant was first required to comply with a preventive medsure
restricting his personal freedom It 18 with this preventive measure that his
complaints are concerned The procedure followed 1n this case was as follows

On 4 Qctober 1984 the Palermo public prosecutor filed with the division of
the Palermo District Court having competence for preventive measures an appli-
cation for an order placing the applicant under special police supervision and a
compulsory residence order He also asked for an arrest warrant to be 1ssued
against the applicant to secure enforcement of the above measure

On 8 October 1984 the President of the District Court refused to issue an
arrest warrant, merely isswing a provisional order requiring the applicant to reside
in the district of Patti He fixed the first heaning for examination of the public
prosecutor’s application for 30 October 1984

During these proceedings the apphcant asked for various evidence to be
taken, He also requested that the proceedings be conducted in public. He raised
objections concerning the use in these proceedings of the file prepared by the
parhamentary commussion of iquiry into the mafia. Lastly, he pleaded the uncon-
stitutionality of the provisions of section 1 of the 1965 Act, concerning the appli-
cation of preventive measures to persons suspected of belonging to the mafia,
having regard to Articles 24 (rights of the defence) and 25 (pnnaple of the
lawfulness of penalties and security measures) of the Italiun Consutution In a
decision dated 9 April 1985 the Palermo Dustrict Court rejected the above requests
and objections

With regard to the apphcant’s objections concerning the constitutiondlity of
section | of the 1965 Act, having regard to Arucle 25 of the Constitution, n so far
as it was aimed at persons suspected of belonging to mafia-type orgamisations, the
court held that the legal provisions defining “mafia-type” organisations were
sufficiently precise, particularly 1n the light of the case-law which had been built
up around that question and the definition given (n Article 416 bis of the Caminal
Code

The court also rejected the applicant’s objection that 1n the proceedings on
the apphcation for preventive measures the judgment abowt his dangerousness to
society had been based on evidence identcal to that adduced against him 1n the
context of criminal proceedings aganst him on the charge of belonging to a
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criminal organisation of the maha type (Articles 416 and 416 bis of the Criminal
Code}, so that the proceedings on the application for the preventive measures
should be suspended pending a judgment on the merits of the charges aganst
him The court ruled that the purpose of proceedings on an dpplication for
preventive measures was to determine whether an individual presented a danger
to society, whereas the purpose of criminal proceedings was to determine a
defendant’s criminal responsibility It was not necessary, merely because the facts
established during criminal proceedings could be assessed autonomously 1n the
context of preventive measure proceedings, to adjourn the fatter, whose autonomy
in relation to the criminal proceedings was derived partly from the fact that the
conditions of apphcalion (presuppostt) were different, partly from their purpose
and partly from the assessment criteria apphed The court added that this auton-
omous assessment could not constitute a violation of the nights of the defence
when the accused and his counsel had been intormed of the events and ~ sympto-
matic behaviour” on which the judgment as to “dangerousness™ to society had
been based

The court refused the hedarings of witnesses requested by the defence ruling
that the pownts on which the applhcant wanted the witnesses” evidence to be taken
constituted “‘an inadmissible expression of personal opimions which could not
po~siblv inform the court’s decision 1n any way”

As the Dnstrict Court had refused to summon the witnesses whose
appearance he had requested, and had rejected under the 1956 Act his request
that the proceedings be conducted m public, the apphicant waived his right to
appear 1n these proceedings and dismussed his tawyers

In 4 decision (decreto) dated 5 July (985, deposited with the registry on 22
July and served on the applicant on 25 July 1985, the Palermo Distnct Court
deuded to impose on the applicant the special supervision measure provided for
in section 3 of the 1956 Act, as amended by the 1965 Act and later legislation,
together with a compulsory residence order requiring hem to reside in the distnet
of Rotello (Campobasso province) for a period of four years The court order
stated . "It seems adwvisable, withir the district assigned for his compulsory
residence, to forbid the applicant to leave his chosen home without previouslv
informing the supervisory authority | to return home after 8 pm or to leave
home before 7 am without certified need ™

The applicant arrived in Rotello on 24 November 1985 The police report
drawn up on 26 November 1985, on commumication to the apphicant of rules
concerming enforcement of the preventive medsure, shows that he was enjoined
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- not to leave the district of Rotello without tirst obtauning autharisation 1n
each case from the competent judicial authority, and only on grounds
relating to professional questions, studies, family or health ,

- to report to the Rotello police every dayat Il am ,

- qot to return home after 8§ pm or leave home before 7 am without
certified need, and 1n any case without duly informing the authority respon-
sible for his supervision ™

On 3 August 1985 the applicant appealed against the decision of the Palermo
District Court 1in accordance with section 4 of the 1956 Act In his statement of
the grounds ot appedl the applicant claimed that the decision against him had
been based on allegations whose truthfulness the court had omutted to check,
since 11 had refused to entertain the evidence he had asked to submut

It appears from the documenis relating to these proceedings that, between 20
January 1986, the date fixed for the first hearing 1n the Court of Appeal, and 22
May 1990, the Palermo C gurt of Appeal held 25 hearings on this case

Apart from 4 few delays resulting trom adjournments requesied by the
defence (from 20 January 1986 to J June 1986 and from 5 October (987 0 9
November 1987, 1e about five and a half months), or from events which
prevented the defence appearing or the court sitting (from 30 May 1988 to 15
Neovember 1988 and from 13 March 1989 to 3 Apnl 1989, 1 ¢ about <11 months),
the proceedings progressed without interruption On 27 December 1988 the Court
of Appeal joined the appeals concerning the personal and financial (see below)
prevenine measures imposed on the apphlicant, this was not opposed by the
applicant’s counsel Subsequently, on 4 July 1989, having regard to the complexity
of the issues raised by application of the financial measures, 1t decided to separate
the two appeals again

The Court of Appeal ordered a large number of papers to be added to the
file, particularly certamm documents from the files concerning other criminal
proceedings nvolving persons accused, as was the apphcant, of belonging to a
mafid-type organisation

The proceedings relating to the applicant’s appeal agamst the preventive
measures were conducted 1n chambers by the 5th crumnal division of the Palermo
Court of Appeal, which was competent to hear such appeals The procedure
makes provision for the person concerned to be present and to be assisted by
defence counsel The applicant was present 1n Palermo for most of the hearings
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However, on several occasions the court proceeded in his absence, holding that
such absence was not justified The applicant s counsel were always present at
these hearings

Lastly, it should be noted that in an order made on 12 September 1948,
pursuant to the 1988 Act, the President of the Paletmo Dhstrict Court substituted
tor the compuisory residence order a ban on residence 1n the districts of Palermo
Trapani, Agrnigento, Caltamssetta and Catania

The apphecants period of compulsory rewdence, for which the above
exclusion order had been substituted, ended on 25 October 1989

THE LAW (Extracts)

1 The applicant complains of the special supervision order and compulsory
residence order tmposed on him by the Palermg District Court in a decision
(decreto) dated S July 1985

b The Commssion must [next] state 1ts opinion as (o0 whether the
compulsory residence order imposed on the applicant constituted an infringement
of tus mght to hberty and secunity of person, as recognised by Article 5 of the
Convention, under which ~ No one shall be deprived of his liberty save in the
following cases and in accordance with a procedure prescribed by law

The Government refer 1n this connection to the case-law of the European
Court of Human Rights, and maintain that the right to liberty protected by Article
5 1s the right to Iiberty 1n the classic sense 1¢ the nght to physical liberty, so that
Article 3 18 not concerned with mere restrictions on liberty of movement In the
Guzzardr judgment the Court accepted that a compulsory residence order, as
provided tor 1in ltalian legislation, did not as such constitute deprivation of liberty
within the meaming of Article 5 of the Convention, but should be classified as a
restriction on liberty of movement, covered by Article 2 of Protocol No 4 to the
Convention

The Italian Government admut that 1n the Engel, Guzzardi, Van Droogen
broeck and Ashingdane Jjudgments the Court held that even a measure limiting
freedom of movement mught, depending on the manner of 1ts implementation,
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prove 1n reality to be a deprivation of hberty, so that 1n order to determine
whether someone has been deprived of his liberty an examinauon of the actual
s1tuation 15 indispensable

They maintam, however, that in this case such an examination does not
disclose any of the sigmificant factors which, cumulatively and 1n combination, led
the Court to conclude 1n the Guzzardi case that there had been a true depnvation
of liberty

The Government emphasise from the outset that the place where the
compulsory residence order was enforced 15 a commune with a population of
[ 500 people 65 kidometres away from the chieftown of the province It 1y
provided with all essential public services and places of worship and has perfectly
satisfactory communications with the rest of Italian territory Lastly, the apphicant
was able to lead a normal life there together with hus close famly

With regard to the applicant’s obligations under the compulsory residence
order, the Government assert that he was torbidden to leave his home between
§pm and 7 am without certified need, or to leave the terntory of the commune
without first informing the supervisory authonties (cf Court of Cassation,
20 November 1972, Argento - Mass-Cass , para 196} He was expected to inform
the supervisory authonties of brief visits to the immediate surroundings of
the municipal ternitory without the need for prior authornsation {(Cass 16 XT 1962
— Maisto, 1n Cass pen mass 1963, p 582 no 991, Cass 1511965 Piscopia,
i Grustizia pen 1966, ¢ 696 , Cass 27 V 1980 — Scardanih. in Riv pen 1981,
p 360)

The Government argue that the main reason for all these restrictions 15 the
fact that the person subject to the compulsory residence order has been placed
under ‘special police supervision

The applicant maintains that it 15 well-established in the case-law of the
Convention 1nstitutions that preventive measures consisting 1n  compulsory
residence orders are measures involving deprivation of hberty within the meaning
of Arucle 5 of the Conventton Having regard to the critena used by the European
Court of Human Rughts for the purpose of determining 1n concrete cases the
appropriate classification of a compulsory residence order, namely the size of the
area in which the person concerned can move freely, the nature of the supervision
1o which he 1s subject, and the extent to which his social contacts and political
activity are himited, the applicant considers that he was the vicum of an actual
deprivation of liberty
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He also asserts that he was subject o permanent suneillance His presence
at home was checked every day and sometimes even at odd hours of the night
The applicant also alleges that he was refused authorisation to leave the district of
residence 1or medical consultations with speciahists

The applicant disputes the Government's assertion that he could absent
himselfl from his home during the day without prior avthonsation, 1 this
connection he cites the case law of the Court of Cassation (Cass pen 111 1989,
m Riv pen 1989, 1233 | Cass pen 23 X1 1984) He considers that the compulsory
residence order 1n his vase amounted to house arrest

Moreover m view of his social poliical and cultural standing, s
confinement (o the commune of Rotello cdused a particularly serious impairment
of his social contacts and tus work

The Commission recalls that Article 5 of the Convention contemplates the
physical hberty of the person rather than mere restrictions on hberty of
movement, which are governed by Article 2 of Protocol No 4 (Fur Court HR,
Guzzardi judgment of 6 November 1950, Series A no 39 p 33, para 92 As
provided for under the 1956 Act, speuial supervision accompanted by an order for
compulsory residence 1n a specified district does not of iself come within the
scope of Article 3 para 1 of the Convention However the Court has pomted out
that *The difference between deprivation of and restriction upon liberty 1s
merely one of degree or intensity and not one of nature or substance * (previously
cited Guzzardi judgment, p 33, para 93) and that « s thetefore necessary to
venify that a deprivation of hiberty does not result from the manner of implemen-
tattion of such a measure (previously cited Guzzardi judgment, pp 33 34,
pard 94)

In this connection, the Commission notes, first of all, that the compulsory
restdence order was enforced (n a commune where the applicant’s living condi
tions were the same as lhose of the rest of the population (see, a contrario,
Guzzard: judgment, pp 33-34, para 94 :n finey Moreover, 1l appears rom the
decision of 3 July 1985, together with the police report of 26 November 1985, that
the applicant could move freely inside the himits of the commune dunng the day

With regard to supervision of the applicant by the authorties, the applicant
has not proved that it exceeded the limits of what was reasonable, bearning 1n mind
the nature and purpose of the preventive measure, which was to subject the
applicant to special police supervision Consequently, the Commission considers
that the length of the penod during which the preventive measure was apphed,
which 1n this case was {wo years and nearly ten months, since the order requiring

122



the apphcant’s compulsory residence in the commune of Rotello, imually for a
pentod of four years, was changed on 12 Sepiember 1988 to a ban on residence n
certain provinces of Sicily, does not mn 1self make that measure a deprivation of
liberty within the meaning of Article 5 of the Convention (cf No 7960/77,
Guzzard1 v ltalv. Dec 510 77, and Guzzard: judgment, p 34, para 94 1n fine)

The Commussion considers that in this case the special supervision measure
appled to the apphcant did not constitute a depnivation of liberty within the
meaning of Article 5 of the Convention That provision 1s thus not applicable to
this case and the applicant’s complaint 15 in this respect manifestly ill-founded
within the meaming of Article 27 para 2 of the Convention

2 However, with regard to a measure restncting hberty of movement,
guaranteed by Article 2 of Protocol No 4 to the Convention, the question arises
whether the measure complained of infringed the applicant’s recognised right to
liberty of movement Article 2 of Protocol No 4 to the Convenhon provides as
follows

“1 Everyone lawfully within the territory of a State shall, within that
territory, have the right to liberty of movement and freedom to choose his
residence

3 No restnictions shall be placed on the exeraise of these rights other than
such as are 1n accordance with law and are necessary in a democratic society
in the mterests of national secunty or public safety, for the mamntenance of
“ordre public”, for the prevention of crime, for the protection of heaith or
morals, or for the protection of the rights and freedoms of others

In this connection, the Government argue that the restrictions on the
apphcant’s liberty of movement imposed by the Palermo District Court’s decision
of 5 July 1985 were 1n accordance with the law and necessary 1n the interests of
pubhlic safety and for the prevention of crime They further assert that the measure
complained of was ordered 1n a decision of the Palermo District Court at the end
of proceedings which satisfied the fundamental requirement of criminal trials,
namely respect for the principle that the case of both parties must be heard and
guaranteed nghts for the detence In the course of these proceedings 1t was
established that the applicant represented a danger to society because of lus
suspected hinhs with a mafia type orgamsation
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The applicant did not submit any observations on this question

The Commission notes that the impugned measure imposed major restrnc-
tions on the apphcant’s liberty of movement and constituted an interference with
the exercise of that right as defined 1n paragraph 1 of Article 2 of Protocol No 4
It notes that these restrictions are provided for by the 1956 Act, as amended by
subsequent legistation, and were ordered by a court pursuant to the Act

The very title of the legal provisions shows that the restrictions vontemplated
are aimed at the prevention of crime and the mantenance of “ordre public”,
which are legitimate aims for the purpose of this provision of the Convention

The Commssion considers that, having regard to the particularly serious
nature of the threat to “ordre public™ posed by criminal organisations and the
importance of c¢rime prevention 1 connection with persons suspected of
belonging to the mafia, compulsory residence measures can i principle be
regarded as necessary 1n a democrafic society 1n pursuit of the aims mentioned
above

In the present case the Comrmussion notes that the applicant’s “‘danger-
ousness” has been assessed dunng judicial preceedings which are sull pending
conducted 1n the Palermo District Court, and that n those proceedings the rights
of the defence have been [ully respected It further notes that in the case under
consideration the application of such medsures, which are the subject of separate
proceedings, 15 nevertheless also connected with crimmal proceedings against the
applicant, who faces various charges 1n three separate ciminal trials

That being so, the Commsston considers that there was no disproportion
between the aim pursued and the measure adopted in the apphcant’s case It
follows that, when examined from the standpoint of Article 2 of Protocol No 4 to
the Convention, the applicant’s complamt s manifestly ill-founded and must be
rejected pursuant to Article 27 para 2 of the Convention
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