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IIo aejiy « C c p r e u io j i o ry ­

XHH n p o i i i B PocciiH» 

EBpoiiCHCKHH Cyn no iipaeaM 

HCJioBeKa' paccMaipHBaa fiejio 

BoTbiiJOH riajiaTOH e cocTase 

>KaH­nojjfl KocTa Ifpedc e 

dameiM Eoibiuou Ilaiamhi 

Eepone^lCKO^o CvOa, 

HnKOJiaca BpaTna, 

(I>paHcva3ï,i TiojibKCHC 

>Ko33na KacaHesajia, 

KopHCJiH> bHpcawa, 

Kapc/ia tOiireiipTa, 

OniiiaGex UlTaHncp 

AiiaTOJTHa KoBjiepa 

CjaiuicjiaBa liaB/ioBCKoro 

3 r 6 c p i a M n H e p a , 

Apaiojiio6a notiOBHMa, 

H3a5ejib Eeppo­JIecJieBp. 

riaaHBH XHpBCJiaa, 

A>K0p7I>KH0 Ma/lHHBepHll, 

JlvHca Jloneca Tcppa 

MHpbHHbi Jla3apoBOH Tpau­

KOBCKa 

JlC/lIi BbHHKV, C\dC'U 

a raK>Ke npii yqacinH MauK­

Jia O'EoHJia, JOMecnnwwifi 

CcKpemapfi-Kam^ lepa Eepo-

neuckopo Cyda, 

iipOBc;ifl coBemauMfl no 

AeJiv 3a 3akpbiTbiviH ABepuMH 

26 NiapTa 2008 r ii 21 jjuBa­

pa 2009 r , B nocne^HMH H3 

yKaaaHHbix ZIHCH Bbinec cne­

i iyiomee iiocTauoBJieuMe 

nPOUEflyPA B EBPOHEHCKOM CVflE 

1 JXQS\O 6bi;ïo B036y>KiieH0 n o >Kajio6e (Xç 14939/03) 

npoTHB PoccHHChori Oe^ icpaunn nOAannoH e EsponeH­

CKHH Cyjx corjiacHO craTbe 34 KoHBeHnnn o s a u i n r e n p a s 

HCJiOBCKa H ocHOBHbix cBo6oa {danee — KoHBenuHa), 

rpa/KAauHHOM POCCHHCKOH Oe j i epa imn , T­HOM CepreeM 

AjieKcaHApOBHMCM 3ojiOT>\HHbiM {ôojiee -— 3aa8HTejib), 

22 anpejia 2003 r 

2 MHTcpccbi 3aaBHTc;ia B EBponencKOM Cyzic npCACxaB­

Jiajui [­11 O JIHM M T'W K KoporecB, lopnCTbi. paôoTaio­

lUHe B EflponeficKOM nenTpe no 3amHTe npaB McjioBCKa [the 

Liifopi an Unman Rights Advocac\ Centte] MHxepecbi BJia­

cTen PoccHfîcKOfi OeziepauHH {danee — rocy^apcTBo­oT­

BCTHMK) B LBponcilcKOM Cyiic npcACTasnana r­>Ka B M H ­

;iHiiM>K, ôbiBiiiHii ynonHOMOHeHHbiH PoccMHCKOH OcAcpa­
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UHH npH EBponencKOM Cyiie 

no npasaM nejioBCKa 

3 B CBOCH yKajioGe B EBpo­

nCHCKHH Cya 3aaBHTenb — co 

ccbiJiKOM na c iarbio 4 n p o ­

TOKOJia N2 1 K KOHBCHUMH 

>TBep>KAaji, HTO ero ABajKjibi 

npMBJieKann K cyAeOHon OT­

BCTCTBCHHOCTH 33 OilHO H TO >Ke 

npaBOHapyujenne 

4 ^ a A o 6 a 6biJia nepejia­

Ha B npoii3BOACTBo HepBoR 

CcKunH EBponeticKoro Cyaa 

(B nopaAKe nynKja 1 CTarbH 

52 PeniaMCHTa FBponencKO­

ro Cyaa) B COOTBCTCTBHH C 

nynKTOM 1 npasHna 26 Pe­

iJiaMCHTa EsponeHCKoro Cvjia 

BHyrpn 3Ton C C K U H H obijia 

o6pa30BaHa n a ^ a r a (B n o p a a ­

Ke nyHKTa 1 craTbH 27 K O H ­

BeHUHii) AJia paccMOTpcHHa 

HacToau­icio ACJia 

5 8 ceHTa6pa 2005 i FîajiaTa 

3T0M CCKUHU, COCTOaiJUaa H3 

cne^yromiix cyaen XpncTOca 

Po3aKnca. r iepa JlopeHCCHa, 

CuoKaHbi BoiynapOBOM, A n a ­

TOJina KoB/iepa Xanjiapa Fazi­

AncBa H CBeppe 3pnKa Me­

6cHca, a raK/Kc n p n y n a c m n 

Copena HwjEbccHa CeKpejapa 

AaimoM CcKUHH C>jia, oô­ba­

Bnjia >Kajio6y MacTHMHO n p n ­

eMACMOM AJia najibHCHiuero 

paccMOxpcHna no c>mecTB> 

6 7 Hiona 2007 r HajiaTa 

3X0» CeKuiiH cocToamaa ii3 

cjieayTomnx cy^ew XpncTo­

ca Po3aKHca /lyKHca JTykan­

xteca, IlHHbi BaHMH Anaxomia KoBjicpa Xanjiapa FaaJKiie­

sa, ^ i i na lilnHJibMauna H CBeppe 3pHKa Meôenca, a iaK>Ke 

npH yHacxHM Copena HHJibceua, CeKpexapa AannoH CCK­

UHH CyAïi CAMHorjiacHO saK/iiOHHjra HTO no AC/iy BJiacxaMn 

rocyAapCTBa­oxBcxMHKa 6biJio nonymeHO napyujCHHc Tpc6o­

Bannn cxaibH 4 npmoKOJia M; 7 K KonBCHunn, n npncynHjia 

BbmnaxHXb saaBHTC/iK) KOMnencauHTO 3a npuHHwenHbin eMy 

MopajTbHMH BpCA H B03Meuj,eHHe noHeceHHbix HM cyae5Hbi\ 

paCXOAOB H HSACpyKCK̂  

7 5 ccnxaôpa 2007 i roc>AapcTBO­oxBCX4HK — B COOX­

BCxciBMii CO c r a i b e n 43 KoiioeimHM \i npaBMJioM 73 Pe­

raaNienxa pBponencKoro Cyzia — noAaao B Cyji o o p a m e ­

HHe 0 nepeaane a e a a na paccxioxpenne BojibuiOH flajiaxbi 

Cyaa Koj iacnia cyacM Boabiuon flaaaxbi Cyaa npwnaaa 

o6pamenHe 12 noaSpa 2007 i 

Hacmofiu^ee nocmaHoejieHue'nenitemcfi OKOHHO- '■ '•' 

menbiitAM ^Hoes^eeojtieKcm uopym ôbimb eneceHtn I 

rpedaKiiuoHUbieHiJMeneuufi ,̂ ^ ^ * 

i t . 
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Om peflflKMUu. Ho Aeny aaHBMTent̂  wanosancHB EBponeficKHH CyÂ Ĥâ TÔ MTO ^ 

Tpoe cyTOK 33 coBeptueHHe MenKoro xynwraHcrBa, OH awn noBTopHo^yAMM sa 3TO)«a1npaBqHapyiueHMe^7^iiiOHS 2007 r Hanaia HepeoA COKMWH CyAa eAMHornacHo ^ 

nocTaHOBvina, HTO no A w y BnacrnMH rocyAapcTBa^oTBeTMHKa B oTKomeHMH sanBHTenn 6bi>io AonymeHo HapyuieHne Tpe6oBaKtii^ " a f b H ^ npofoKona Ne 7 K J 

KoHBeH^HM,ToecTbHapyuleHMe^pMH^^1naHeAo^ycTMMOC^«^pHBn^eHMaKcyAe6HOMoTB^ Cyflo6ïi3an^| 

* rocyAapcTBo-OTBeTMnKa BbinnarnTb saaomemo KOMneHjuii4Kio}TpHHiiHeHHoro emy mopa/ibHoro apena vi BOSMecTHTb noneceHHbie I I M cyAeâHbie^vïsnepMKM îk 4 

pacxoAbi 5 ceHTnepn 2007 r rocyAapcTso-oTBeTMKK noflano £CyA o6pauJieHMe o nepCAaie «ena na paccMOipeHne Eo/ibujo» Ra'naTM CyAa^Ko/iiïerH«^fleM3 

Eonbujoii Ra/iarbi CyAa npMHflna oSpatAeHHe 12 Hon6pn 2007 r. TLMa'renbHO npoaHafiHaHpoBas o6cTOflTe/ibcfBa Aena, cooTBercTByioiAHe HopMbi poccniicKoro | 

saKOHOAareubCTBa, HopMbi KiejKAyHapoAHoro npaoa, sapyGeMHyw cyAef Hyio npaKTHKy H (OCO6O ACTanbHo) coâcTBCHHyn npeiieASHTHy» npatTTHKy EsponeScKoro * 

Cyfla Bonbujan HaflaTa cornacMnacb c BWBOAOM rianaTbi CyAa M ycTaMOBM/ia,MToBnacTSMM rocyAapcTBa-^ToeTMHKa no Aeny 6bmo A 

craTbH 4 HpoTOKona H» 7 K KoHBeHiJ|»H, HasHatiMB Sbin/iaTyjtoMneHcat^HH npHHMHBHHoro aanBWTenio MopaiibHoro apeAa B pasMepe 1500 espo, a ratoKe eoaMeuieH^Kl 
cyAe6Hbix HaflcpweK M pacxoAoe 

a'-i^^-'jl i&J^ f^&a^ ùjjâ. i ; ^ ^ ™ X ^ ^ 

'(ajiLi — I BpiHieiicKiin Ty i mm Cv i in/ uMewina peihikipm) 
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: nPEME/lEHTbl EOnbUJOiî nA/IATbl EBPOHEiiCKOrO CVAA no nPABAM HEHOBEKA nO CTPAHAM — H/IEHAM COBETA EBPOHbl 

8. CocxaB BoabUJOH flaaaxbi Cyaa 6bia onpeaeaen B COOT-
BexcxBHH c noaoîKeHHa^n^ nynKxoB 2 H 3 cxaxbH 27 KoHBen-
UHH n npaenaa 24 PcraaMCHxa EsponencKoro Cyaa. 

9. KaK aaaBHxejib, xaK a rocyaapcxBO-oTBeTHHK npeacxa -
Bnan B EBponencKHH Cya CBOH 3aMeMaHHa no cymecxsy 
a c a a {B n o p a a n e nyHKxa 1 npaBwaa 59 PeraaMCHxa E B -
poncHCKoro C y a a ) . KpOMC x o r o , CyaoM 6biaH noavHenbi 
KOMMenxapHH xperbefl cxopoHbi, HHCXHTyxa no o5pa3o-
BaHHK) B c4)epe n p a s HejioaeKa napM>KCKori Koaaernn aa -
BOKaxOB [the Human Rights Training Institute of the Paris 
Bar Association], Koxopon 6bi;io a a n o paspeuieHne f lpea-
ceaaxeaa Cyaa Bcxynnxb B nncbMeanoe npoM3BoacTBO no 
a e a y ( B nopaaKe nyHKxa 2 cxaxbH 36 KOHBCHUHH H n y n -
Kxa 2 npaBHaa 44 PeraaMCHxa EBponencKoro Cyaa) . 

10. 3aceaaHne Eoabiuon Flanaxbi EBponencwDro Cyaa no aan-
HOMy aeay cocroaaocb ny6aH4H0 BO /^Bopuc npaB neaoBeKa, r. 
Crpacoypi; 26 Mapra 2008 r. (B nopaaKe nyuKxa 3 npaBnaa 59 
PemaMenxa EBponenCKoro Cyaa). 

B saceaannn npnnjian yqacTne: 

(a) CO cmopOHbi cocyOapcmaa-onwemHUKa: 
r--/Ka B. Mnann^yK, ynoanoM04CHHbn"i POCCHHCKOH O e a e -

pauHH npn EsponenCKOM Cyae no npasaM neaOBCKa, 
r->Ka H. MaHKe, 
i"->Ka H. IJiiMÔaaoaa, Koncyabxanxbi; 

(b) Qo cmopotibi lafîeiime.'iR: 
r-H tl>. JIHM, aaBOKar, 
r-H K.. KopoxeeB, KOncy/ibxaHX. 

EBponcHCKHH Cya 3acayujaa Bbicxynaenna r-na Jlnqa, r-na 
KopoxecBa H r->KH MnannHyK. 

15. SaaBHxeaa aocrasHan B KaSnnex Manopa Mnannnn K., 
naMaabHHKa oxaeaCHHa BnyxpeHHHX aea . Manop Mnaniinn K. 
cocxaBHa npoxoKoa o HapyiiienHH 3aaBHTeaeM oômccxBCHHo-
ro nopaaKa, B KoxopOM ynasbiBanocb c;ieayK>mee: 

«HacToamnH nporoKOJi cocraB-ncH .NiaiiopOM .MHJIHUHH K.. 
HaHEUlbHHKOM OXaCJlCIUifl BH>TpCHIIHX ACJI JViz 9 I'. BopOHC^a, 
B TOM, "-n̂ o 4 anBapa 20U2 r. B 9 MQCOB 45 .Mnn>'r rpa>KaaHHH 
3o,'imyxiiH, aocraBJieHHbm B oraejiemie anvi pénaux ae.-i .Nb 9 
BMecTc c rpaHfaaHMjii 11., Kwopyio OH HCsawJHuo iipHBe.i na 
3aKpbrr>TO ana nocropoiiimx xcppHTOpmo ROHCKOBOH HQCTH, 
Bi.iCKa3i.iBajica iieueiisypno B a;ipec coxpyannKOB MMJIHIIHII M 
HaHaiibHiiKa [att-'ice nepasGop^HBo], ne peampoBit'i iiasaMCMa-
IIHfl. HIHOpHpOBajI Tpc50BaHHfl COXpyaHHKOB MIIJIHUHH O IlpC-
Kpaiaennn Hapviiieima OL)iucCTRcnnoi"o nopaaKa, npcanpnuaji 
iioni.iTh-y 6ciCTBa H3 OTJiCJicniia HiiyrpcEiUHX acji. n iia nero 
6buiH iia'jeib! uapyiiHiiKii. On coBcpiiiHji a/[MiuiMcipaiuBiibie 
iipaBOiiapyuieiutH, iipeaNCMOipenjibic ciaibMMM 158M 165 Ko-
acKca PCOCi' o5 aziMHiuicrpaiMBiibix npaBonapx'uiciiiiHx». 

16. KanHTan MnanunH C. H noanoaKOBHHK H. TaKMce npH-
cvTCTBOBaan B Kaônnexc Mafiopa MHanuHn K., Koraa TOT 
cocTaB/iBa aannwil npoTOKoa. SaaBHxejib craJi ocKOpÔaaxb 
Manopa MMannHn K. H yrpoîKaTb cMy (t)H3HMecKorj pacnpaBOH. 
3aaBHTeab saTew BHOBB nonbiTaaca cKpbiTbca n nepeeepnya 
B KaÔHHCTe CTya. 

17. rio OKOHMaHHH coCTaBHCHHa npoTOKoaa 3auBHTCaa no-
MecTMAH B aeroMOÔHab aaa aocTaB/ienna B rpnoaHOBCKHil 
paHOHHbiH oraeji BnyxpenHHX aea BoponoKCKOn oôaacxn ' . B 
xOM >Ke aBTOMOÔnae Haxoanjincb Boanxeab, r-n Jl., Manop MH-
anuHH K., noanoaKOBHHK H. n r->Ka H. fio nyTn cacaoBanna 
saaBHTcab npoaoa>Ka;i rpyoo Bbipa>KaTbca B aapec Manopa 
MHanuHH K. H yrpo"*aa CMy VOHHCTBOM 3a TO. HTO TOT BO3-
6yaHa npOTHs nero aaMnnncTpaTHBHoe aeao . 

OAKTbl 

/. OBCTOPTE/lbCTBAMBnA 

11. SaaBHxeab poanaca B 1966 roay H npO/KHBaex B r. Bo-
pOHCÏKe. 

A. CoôbiTMfl, HiuieBLUMe MecTO 4 flHBapn 2002 r. 

12. CoôbiTHa, KaK OHH SbiJin onncanbi cToponaMW H B COOT-
BCTCTByiouiHX aoKyMCHTBx HO acay, pa3B0paMHBaaHCb B TOT 
aenb cacayroianM o5pa30M. 

13. YTpOM 4 anaapa 2002 r. saaBHieJib 5bia aocTaejieii B 
OTaeaenne BHyTpennnx ae;i No 9 OTaeaa BHyTpennnx aea 
JleHHHCKoro panona r. BopOHevKa {da:iee — oxaeiienne BHy­
Tpennnx a e a ) a^ia ycTanoBaenna Toro, KaKHM oôpasOM CMy 
yaaaocb npuBCcrn cBOio noapyry, r-)Ky Fl., na saKpbiryK) aaa 
nOCTOpOHHHX TeppHTOpHIO BOHCKOBOH MaCTH. 

14. B oraeaenHH BH>TpeHHHx ae;i saaBHTcab naxoanaca cna-
4aaa B noMemenMH nacnoprnon cay>K6bi. On 5bia B COCTOHHHH 
aaKoroabHoro onbaHenna H ocKopGaaa c Hcnojib30BaHHeM ne-
ueH3ypnori JICKCHKH carpyannny nacnopTHofi cay>KÔbi, r-îKv ^ . , 
n HanaabHHKa oxaeaa 6e3onacHOCTH aBH)KeHHa, Kannrana MHTIH-
UHH C. SaaBirreab nrnopHpOBaa saMCMawna H npezi>'npe>KaeHHa 
B CBOH aapec. Flocae xoro, KaK saaBHxeab orroaKnyji KannxaHa 
MHanuHH C. H npeanpHHaa nonbiTKy oercTaa H3 oraeaenna BHy-
TpeHHHx aea. na nero ôbian Haaexbi HapyMKHKii. CorpyaHHKH MH-
aiimiH coMan, '̂ ixo aencTBna 3aaBHxeaa o6pa30BaaH cocxaB aA^^n-
HHCTpaTHBHoro HpaBOHapyujeHHa — Meairae xyanraHCTBO. 

B. Ocy>KAeHKe saRSHTe/in B aflMMHMcrpaTMBHOM nopu/î Ke 

18. 4 aHBapa 2002 r. rpnoahOBCKHn paRonnbiH cya Bopo-
HOKCKOH oôaacTH- npH3Haa 3a3BHTeaa BHHOBHbiM B coBepuie-
HHH aaMHHHCxpaxHBHoro HpaBOHapyiueHHfl, npeaycMOTpen-
HOro CTaTbcii 158 KoaeKca P C O C P o6 aaMHHUCTpaTMBHbix 
npaBOHapymeHHax na ocnoBanHH caeas iouinx 4)aKT0B: 

«3ojioi>'XHii Bbipa^aaca ncuciisypiio B o6incc'!BeHHi,jx MC-
crax H lie pcarnpoBOii na :«iMC4anHH». 

19. FpHOanoBCKHH panonnbiH cya naaoîioia na 3aaBHreaa 
aaMHHHCTpaTHBHOe B3b[CKanHe B BHae aaMHHHCTpaxHBHoro 
apecTa na cpoK Tpoe cyTOK. B nocTanoBaennn cyaa yKasbi-
Baaocb, HTO OHO Hc noaaoKHT o6>KaaOBaHHio H BcaynaeT B 
saKOHHyio CHjiy HeMeaJienno riocae Bbniecenna. 

C. VronoBHoe npec/ie/i^oBaHMe sanBtmena 

20. 23 anaapa 2002 r. B OTHomenHH saaBHTcaa Obiao BO3-
5y>KaeHo yroaoBHoe aeao no oÔBnnenHio B coBepnienHn 
4 HHBapa 2002 r. B noMeniennH oTaeaenna BHyTpennnx a e a 
«xj'aHrancTBa. cBasannoro c conpoTHBaeHHCM npeacxaBn-
xeaio BaacTH a n ô o nnoMy .nvmy. HcnoanaiomeMy oGasanno-
cTH no oxpaHe oSmecTBCHHOro nopaaKa naw npeccKaiome-
My HapymeHHe oomecTBeHHoro nopaaKa», npecxynaeHaa, 
npeaycMOTpennoro nynKTOM «6» nacTn BTopoti cTaTbH 213 
YroaoBHoro KoaeKca POCCHTICKOH cDeaepauHH\ Ha caeayfo-
lUHH acHb saaBHTcab 6bta 3aKaK)MeH noa CTpa>Ky. 1 (t)eBpaaa 
2002 r. npoTHB 3aaBHreaa 6biaH B036y>Kaenbi eme aBa a o -
HoaHHTeabHbix yroaoBHbix a e a a no apyniM ooannennaM. 

' Jlojiee — rpn6aH0BCkHfi POBJX (npuMeiaiiue pfttaKiiuu) 

' Jlaiie<: -— rpiioaHOBCKHH pariotiiibiri i:ya(nptiMi--iaiiueptôiiKiiiiii) 

^ Jinnee — VK POCCIIH inpu\ieiiiiiiie pt^àaki/iiu) 
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nPEUEAEHTbi EOnbUIOM HAnATbl EBPOHE^CKOfO CVAA HO HPABAM HE/IOBEKA HO CTPAHAM — H/IEHAM COBETA EBPOHbl 

21. 5 anpejia 2002 r. 3a3BHTeaio Ôbiao npeziTjaBJieno O6BH­

HHxeabHoe saKaioMenHc. B cooTBexcTByronuix qaCTax O6BH­

HHxeabHoro saKaroMCKHa yKa3bTBaaocb cacziyiouuce: 

«VipoM 4 aiiBapfl 2002 i: l'paîKaîinnn SuJioryxHii (îbiji ao­

cxaB:iCH B oiacjiCHHc Bii>'TpcHHHx acji N^2 9 OiacJia BiiyrpCEi­

iiHX ac.i JlcimncKoro panoiia r. BoponeîKa a.niH Bbiacncmia 

o6cioaie:ii>ciB, iipn KOiopbix cro snaKOMua. rpaîKaanKa II., 

iioiiajiaHa3aKpbiiyio;yia iiaciopommxicppHiopHio BOHCKO­

Boii MacFH «BopoHCîK­45». B iiOMeiaciiHn iiacnopxHoft CJIVÎK­

6bi OTae.iciiHs BHyrpcHHHx ac:i X° 9 rpajKaaiiHii 3OJTOT\'XHH, 

Haxoaacb B cocToaimH ajiKorojibuam oiii.micTiHfl, rpyfio iiapy­

iiiaji ooineCTBcnHbin nopaaOK, Bbipa/Kaa HBHOC HCyBa>KCHHe K 

OGIUCCXBV, H Hana?! rpoMKO Bbipa>KaTbca nenensypHO B aapec 

npiICVTCTBOBaBITIHX B nOMCTHCHHH liaCnopXHOli CJl\TK6bI, a 

HMCHHo B a/ipcc TpaïKjiairKii >!.. c;iyîKaiuen iiaciioprnom cxo­

jia yKUJiHdUioi'o OTaejia BOMCWIBOM MacTii 25852, H Kaiuixaua 

MHJiMuuii C , na^ajibmiKa oivicjia fiesoiiaciioaii aBHJKcnHM 

oxacjiCHHfl Bii\TpeHHHX acji .N"« 9; B MacrHociH. rpajKaaiiHH 

3ojioTyxiin yrpo/KjLn nocjieanCMy KQK coTpyanHKy opranoB 

Bii\Tpeiimix aeji, iiaxoaainc.Myca iipn iicnojineimii cji>TKe5­

Hbix oGaaaHiiOcxeii. 4)H3HMecKOH paciipaBoii. Fpa>KaaHHH 3o­

;ioiyxHH HC pearnpoBan na aaKonnbrc xpcôoBaHua KaiBrrana 

MiuiHiiHH C. iTpCKpaxnTb HapyiiiciiHC o6iuccTBCHH0]"o nopaa­

Ka; OH npeanpHHflji iionhTTKy cKpbixbca irj rroMeiueniia ria­

cnopxHOH cjiyîKÔbi. aKTHBiio conpoTiiBJifljica noHi.nKa.M iipe­

ccMb cix> HCiaKOHHbie acHCTBHfl, oKaaari COIIPOTHBJTCHIIC Ka­

niiTany MHJHIUHH C . OITOJIKHVB cro ii BbipsasuiHCb or nero. 

II npCHHTCXBOBa­T HOpManbHOvi paÔoTC nacnoprnon c.iyîKÔbL 

ilo TfiiM ocHoaaiJHaM. acnciBya y.Mbnujienno. rpajK/iaimn 

3njioiyxHH coBCpmH­i x>'JitiraHCTB0, 'lo ccib rpy6oc napy­

nicHHc o6iuccxBCHHOi­o nopaaKa, Bb[pa)Kaioincc asiioc HC­

yaaiKenne K oôiueciny, H ciiaaannoc c yrpo'JOM iiacHnneM n 

conporHBJieuiieM npcaciaBHicno BJiaciH JIHGO MHO.MV jinuy. 

Hcno.iHaioiacMy ooasaHnocTH no oxpanc oSiucciBCHHoro 

nopaawa H.'IH npccchaioniCMy napyniciiHC oSmccTBCHnoro 

nopaaKa; Bf.uneyKaaaimoc o6p;i3\eT cocraB irpccT^xuicnna, 

npcaycMOxpeHnoio nyiiKroM «6» ^aciH sropoil crarbn 213 

yrojioBHoro KoacKca POCCHHCKOH (PcaepauHH. B pC3y.xbxaTC 

coBcpnicHHa aKxa x­yjini'ancxBa rpaA'/iaiinna SonoTyxHua ao­

CTiiBiijiH B Ka5HncTMaliopa.MHjiHHHH K., naMajibiiHKaoiJicjie­

HHH BimpCHinix acji H'^ 9 JlennncKoro panona r. BoponeîKa. 

KoiopbiH HaxoanJiCH iipii HciioiEHCHHH cjivjKconbix oGaaaiiHO­

cicH, aJia cociaB.ricHHa HM npoiOKo;iao6 auMiiHHCTpaiHBHbix 

iipaBonapyiiicFHiax. K, BO ncnojnicnHC CBOMX Cjiy>Ke6nbix 

{)5a'(anH0CTen iipuciyEHui K cociaBJiCHHio iipoiOKOJia (i co­

BCpillClIHH ipa>KaaHHHO.vi 3ojioiy,\HnbiM a;iMHHHC'[paiHBHbrx 

npaBonapviiiCHHH, npcaycMorpciinbix craibHMii 158 H 165 

KoacKca PCOCP o6 aaMHHHCTpaTnBHi.ix npaflOiiapyiiicHn­

ax. Fpa>KaaHMn 3OJIOT)'XHH, yanacB. 'rro B oTnoiiieiinn ero 

cocraBjiaerca iipoiOKOJi o6 ajiMHHHCiparHBHbix iipaBonapy­

HicuHHx. na'iaji Hy6:iHMHOOCKop6jiflib K., HCHCnaypHO Hbipa­

>Ka3ci> B cro a;ipcc KaK corpyanHKa MHannHH, B npHC\TCTBHH 

no/iiio;ncoBnHKa 11., noMomnHKa KO.Man/iHpa BOHCKOBOH 

MacTH 14254, u KjuiHiana MHJIHUHH C . iiamuibiiHKa oracjia 

6eionacnocin aBH>KennH OTacJicniia BHyipCHHHX aeji ­Ns; 9. 

TCM caMbiM nanoca yiucp6 HCCTH H aociOHHcrsy coipyjiHHKa 

MHJIHUHH. Fpa>KaaHHH 3ojio'iyxHH yMbiniJicHHO HrHopnpOBaji 

Hco/aiOKpanibie TpcGoBaiina Maiiopa MHJIHUHH K. O iipcKpa­

meiiHH napyiacHHa ooniecTBeHiioro nopaaKa H ocKOpSnTCJib­

Horo noBcaciiHa. FpajKaaniin 3O.'IOT\'XHH xoraa npeanpHHaji 

nnnuTKy yiÎTM H3 Ka6niiCTa nanajibUHKa oTacjiCHna BiiyTpcn­

HHX ,'ieji (îe3 paapenienna. ncpCBcpHyji cryji, npoaoji>Kaa npn 

3J0.M ncueuiypno BbipaîKarbca B ajipec Manopa MH.MHUHH K. H 

yi po^ai'b e.Mv (|)H3H4eCK0H pacnpaBOH. 

TcM caMbiM, rpaacaanHH 3o.noT>'XHH \Mbiui.acHno n ny­

5JIH4MO oCKopoHJi HpcaciaBHTCJiH BHacTH HpH Hcno.nHenHH 

HM CBonx jiojr/KHOCTHbix o6a3aiiiiocTeH, lo ecxb coBepmnji 

npcciynjicHHC, iipea>'CMOTpcnHoe craTbCH 319 YroJioBiioio 

KoacKca POCCHHCKOH OcacpauHH. 

Hocjic cocraiijieHHa npoTOKOJia o COBCPMICHHH rpaacaaJiH­

iiOM 3ojiO'r\'XHHbiM îuiMHHiicrpaxHBHbix upaBonapymeiniH eio 

H rpa^taaiiKy 11, HOMCCIHJIH B affroMoGmib a ia aocuLBJieHHH a 

FpHÔanoBCKHÎi POB^ BopoHC­>«craH oojiacrn. B aBioMOOHJic B 

npHcyrciBHH rpaiKaanKH Tl.. noanojiKOBUHKa M.. noMOmnHKa 

KOMan/uipa BOHCKOBOH 4acTH 14254. H BOimiejia Jl. rpaMcaannn 

3oJiOiyxHn iipoaojiîKaji yMbiuuiCHHO Hanocnib yiacp5 MCCTH H 

aociOHHCTBy Mai'iopa MannuHH K.. HaxoaHBiucMyca npM HC­

nojiHCHHH cjiyMvcÔHbtx o6a3aTniocTCH, iicueinypHo BbipajKaacb 

B en) ajipcc KQK coTpy/iFiHKa MHJIHUHH H TCM caMbiM riyd'iHMHO 

ocKopSjiaa eix>: ipa^Kaaimn 3oj[OiyxMH 3aieM HVGJIHHHO )rpo­

acaji yOHTb Mafiopa MRHHUHH K.. naMajibHHKa oxacjicHHa BHy­

Tpennnx acJT N° 9.3a TO. HTO on B036yan.ri npOTHB rpaaKaannna 

3oJioxyxHHa a/iMHUHCTparHBiioc ac.no. 

Te.M caMbiM, CBOHMH iiyGjiHHHbiMHaericTBHaMH rpa'­KaanHH 

3oJ[0'iyxHn yi"po>Kaji iipH.MeHenHCM naCHJiHa B ornoujenHH 

HpeacTaBHTCjia aaacxH B caaan c HCHOJIHCHHCM MM CBOHX 

/lOJiîKiincxnblX oGaaannocTCH, TO ccxb coacpunin npccT>'[inc­

iiHC. npcaycMO'ipennoe nacTUK) nepBou CTaTLH 318 Vro­noa­

noiX) i«)aeKca POCCHHCKOH OeaepauHH». 

22. 2 acKaôpfl 2002 r FpnGanoBCKHH panonnbiH cya Bbinec 

CBOH npHFOBOp HO yroaoBHOMV aeay B OTHOmeHnn saaBHTc­

aa. HTO KacacTca npecTynacHna, npeayCMOTpennoro nyn­

KTOM «Ô» MacTH BTOpon CTaTbH 213 VK POCCHH, FpHÔanoB­

CKHH paHOHHbnl cya onpaBaair 3aaBHTeaa no caeayroiUHM 

ocHOBaHHaM: 

«YxpoM 4 HHBapa 2002 r. a noMemenHH <...> oTacienna 

BHyipeHHHx ï̂eji .Ni; 9 [saaaniejib], aaxoaacb B COCIOHHHH 

ajiKoiwibHoro oubancHHa. abipaataiica HcucnsypHO B aapec 

<...> rpavKaauKH 51. H Kaiinrana .MH.HHHHH C , yrponcaa yoHTb 

nocjicanero. [3£iaBHTCJib] oTKasajica noaHHiiHTbca 3aKOiinoM\­

TpefioBaHHio KaiiHiana MHJIHUHH C . <...>. BCJI ceoa arpeccHB­

no, OTTOJiKiiyji C. H npeanpHHHJi iioiibiTKy oercTBa. Hccjie­

aoBaa npcaCTaB­ieiiHbic jioKasarcxbCTBa. cya CMHracT BHHV 

|'3aaBHTc;ia] ne ycTanoBJîCiinoH. 4 anaapa 2002 r. [saasHTCJib] 

6biji noziBepniyr aaMnnncrparHBHOMy apecry cpoKOM xpoe 

c>TOK 3a TC >KC acHCTBHa [ajreKyiane oxBcxcxBCHHOCxb] no 

craxbaM 158 n 165 KoacKca PCOCP o6 aaMHTiHcxpaxHEHbrx 

npaBonapyiiieuHax. Cy/ieSnoe nocxaHOBJiCHHC no suiMmm-

cipaTHBiioMv ae.'iy ne GLUIO HH oôîKajiOBano, HH oxMeueno. 

C \ j CHHiaer. Hio BacHCianax [aaaaHECJia] Her iipH3Haia)B co­

craaa npccxymiCHHa, npeaycMorpeHnoro HVHKTO.M «6» nacTH 

RiopOH craTbH 213 YrojiOBHoro KoacKca POCCHHCKOH Ocac­

pauHH, H BbinocHi onpaBaarejibHbiH npHioaop no aaiufOMy 

nyuKi)­ oGaHHCHHa». 

23. FpnGanoBCKHH panoHHbul cya aaaee n p n s n a a saaRHTeajf 

BHHOBHbiM B fiyôaHMHOM ocKopôaeHHH npeacTaBHTcaa Baa­

CTH npH HcnoaneHHH HM CBOHX aoayKHOCTHbix o6a3aHHOCTcn 

— HpccTyiuiennH, iipcaycMOTpennoM CTaTbcn 319 YK POC­

CHH. Cya ycxanoBHa, MTO 3aaBHTejib Bbipa>Kaaca Heuensypno 

B aapec Manopa MHannnn K. n yrpo>Kaa ewy. Koraa TOT B CBO­

CM KaoHHeTC B oxacacHHH BHyxpcHHHX aca cocxaBaaa npo­

xoKOJi 0 coBCpuieHHH aaMHHHCTpaxHBHbix npaBOHapyuiCHHH, 

npeaycMOTpennbix cxarbaMH 158 n 165 KoaeKca P C O C P o6 

aaMHHHCTpaTHBHbEX HpaBOHapyuieHHax. HoKasanna Manopa 

MHanuHH K. no 3T0My noBoay noaTBep>KaaaHCb noKasanna­

MH KanHTana MnaHunn C . noanoaKOBHHKa M. H r­>KH ­H., KO­

Topbie xaKîKC naxoaMancb B KaOHHCTC K. 

24. HaKoncu. rpnoaiiOBCKHil pafioHiibm cya npHsnar sa îBHTCJia 

BHHOBHbiM 8 yrpo3e npHMenenHa naciuiHa B OTHOuiennn npea­

craBHTeaa Baacxn B CBa3H c HCnoanenneM HM CBOHX aoa>KHOCT­

Hbix o5a3aHHocTCH — npecxynacHHH, npeaycMoxpeHHOM nacrbio 

nepBOH cxarbH 318 YK POCCMH. Ha ocHoaanMH noKasannH Mafio­

520 NS6 200g 
p^^'V""'"^^^W^''-^'^^^'^ 

' . ^ ■ ^ ^ ^ - ^ ^ 

^̂  ̂ ^̂^̂  ̂  
*^ ^'S.* VSJAJ 

file:///Mbiui.acHno
http://ac.no


f^^sM!iiiS& nPEUEAEHTbl BOnbUJOM HAnATbl EBPOHEf̂ CKOrO CV^A HO HPABAM HE/IOBEKA HO CTPAHAM ~ H/IEHAM COBETA EBPOHbl 

pa MHanuHH K., noanoaKOBHHKa H. H noapyrn saaBUTcna cya 
ycxaHOBHa, 4TO nocae xoro, KaK 6bui cocraBJien nporoKoa o co-
BCpmeHMH aaMHHHCTpaTHBHbix npaBOHapyujCHHH, 3aaBHTc;ia H 
ero noapyry aocraBnaM B aEXOMOOnae B FpnGaiiOBCKHM POB^l. 
B aBTOMoSnae 3aaBHTeab npoaoa>Kaa 6panb B aapec Manopa K. 
3aaBirreab TaK>Ke naesaaca na nero H CKasaa, ^n"0, fa>raa OCBOÔO-
airrca, xo y6bex ero H CKpoexca. MaKop K. BOcnpHnaa 3xy yrposy 
KaK peaabiiyio, noci«)abi^' 3aaBHTeab obia HSBecren B npomaoM 
KaK MeaoBeK, cKjionnbin K JKCCXOKOCXH H nacHanio. 

25. 15 anpeaa 2003 r. BoponcîKCKHH oôaacxHOH cya no Kac-
cauHOHHOH >Kaao6e 3aaBHxeaa ocxasua npnroBOp cyaa nep-
BOH HHCXanUHH 6e3 H3MCHeHHa. 

//. MMEHDOIME OTHOUJEHilE K AEJiy HOPMbI HALiMOHAnbHOrO 
SAKOHOMATE/lbCTBA M nPABOnPt^MEHmE/lbHAfl HPAKTHKA 

26. KoHCXHxyuHa POCCHHCKOH Oeaepaunn npcaycMaxpuBa-
ex, Hxo «HHKxo He MOîKex ôbTXb noBxopHo ocyîKaen 3a oano n 
TO >Ke npecTvnaeHHC» (MBCTB nepaaa cTarbH 50). 

27. YroaoBHO-npoueccyaabHbiH KOACKC POCCHHCKOH <Deae-
pauHH ycxanaBaHBaex, HXO yroaoBHoe npecaeaoBaHue B OX-
HOuienHH noaospeeaeMoro nan ooBHnaeMoro npCKpamaexca 
npH naaHMHH B OXHOLUCHHH noaospcBaeMoro nan oOBunae-
Moro BcxynHBUjero B 3aK0HH>'io CHay npnroBopa no xoMy >Ke 
oÔBimenMK) anoo npH naaïiMHH B oxHomeHHH noao3peBaeMO-
ro HJiH oÔBMHacMoro HeoxMeHCHHoro nocraHOBJieHna opra-
Ha ao3HaHHfl, caeaoBaxejia n a n npoKypopa o npcKpamenHn 
yrojiOBHoro aejia no xoMy ÎKC oGeHHeuHK) awGo oo OTKBSC B 
B03Dy>KaeHnH yroaoBHoro a e a a (nyuKTbi 4 H 5 CTaTbH 27). 

28. KoaeKC PC<I>CP o6 aaMHHHCTpaTHBHbix npaBonapyme-
HMaX (aCHCTBOBaBUHiH B HCpHOa BpeMCHH. 4)HrypMpyK)lUHH 
no aeay ) raacna caeayiouiee: 

CxaTbH 158. Me.iKoe xyinrancTBO 
«Mejnaie xyjiHi'anciao, lO cert Eieuensypnaa Cpaiib B O6-

laecrBeiHiLix MCCUIX, ocKopSniejEbnoe HpiiciaBanne K rpa>K-
aaaaM H apyrHC noao6HLie aeticxBHa, napymaiomnc o6me-
cxBCHEibifi nopaaoK H CHOKOHCTBHC rpajKAaii,— 

BJienex najioaiennc lurpac^ja a paSMcpc or aecarn jio iia-
rnaecaTH pyÔJieK HJIH HcnpaBHTejibiibTe pa6orbi na cpoK or 
oanoro ao aayx .MCcaucB c jaepacaiiHCM aaaauarn npoucn-
TOB 3apa5oTKa, a a cjiynac, CCJIH HO oôcToarcjn.cTaaM acJia, c 
yncTOM JTHHHOCTH napyniHTCJia, npHMenenHC DTHX Mcp 6y;icT 
iipH3HaH0 HcaocxaroHHbiM, — aaMHHMCTpaxHBHbiH apecr na 
cpOK ao iiaiHîi;Uia''H cyioK». 

29. YroaoBHHH KoacKC POCCHHCKOH OeaepauHH (B peaaK-
UMH, aencTBOBaBuicH B nepHoa BpeMenn, 4}HrypHpyK)mHH no 
aejiy) rjiacHJi: 

OraibH 213. XyjiHraHCTBo 

«!. XyjiHrancTBO, TO ccTb rpyGoc napymcHHe OSIUCCTBCH-
Horo nopaaKa. abipa>Kaioiuee aanoe ireyaa/KeFnic K OGIUCCTBV, 
conpoBO)KaaK>iaeeca iipHMeHCHHeM HacHJina K ipaîKaanaM 
JTHSO yrpo30H eix) npHMCHCHHH. a paano yHHHXoaccHHCM HJIH 
HoapcîKaeHiiCM 4yatoro nMymecxBa, — 

HaKii3biBacxca <.. .> jiHiiieHHCM CBo6oabi Ha cpOK ao ;iByx JICT. 
2. To >Ke aeanne, ec;ui ono: 

6) CBasano c coiipoTHB.iCHHe.M npeaciaBHTCJiK) BJiacrn 
JIH6O HHOMV JiHuy, HcnojiiiaiomcMy oGasannocxH no oxpanc 
oGmccTRCHHoro HopaaKa HJIH npeceKaiomeMv napyinenne 
oÔmecxaeHHoro nopaaKa; 

B) coBcpiueHo -IHUOM, panee cyan.MbiM sa xyjiHraHcxBo. — 
fiaKasbiaaexca oôasarcjrbnbiMH paSoxaMH na cpOK ox cxa 

BOCbMHaecflXH ao asyxcox copoKa nacoa, JUiSo ncnpaaHTCJib-
HbiMH paGoTaMH na cpOK or oanoro ix)aa ao aayx nci; JIH6O 
jiHuienncM CBOÔoabi na cpoK ao IIHTH jier <.. .>». 

CraTi>H 318. llpiiMeiieiiiie iiacinuiH e OTIIOUICIHIII iipea-
ciaBii'i'CJiH Bjiac'i'ii 

«1. ripuMcnenHC nacHJiHa. iic onacHOro a.^a )KH3HH HJIH 
3aopoBba, ;IH6O yrposa npHMcncnHa nacHJina a OXHOHICHHH 
llpCaCXaBHTCJlH BJiaCXH HJIH ei'O f)JIH3KHX B CBa3H C HCHOJIUC-
HHCM HM CBOHX aoji'/KHOCTHbix oGaaaiiHOCieH — 

naKa3biBaeTca inxpacjjo.M B pasMCpc OT aayxcoT ao iiaTiicoT 
MHUHMajibiibix pa3Mepoa onjiarbi xpyjia <...> JIHGO apecTOM 
na cpoK or Tpex jjo niecin Mccauea, JIH6O januenneM CBO6O-
abi Ha cpoK ao naxn Jier <.. .>». 

CraTbH 319. OcKopOjiciine iipeacraBiiTCJiH Bjiacni 
«nyoaiiMiioc ocKopG.nenHC npcacTaanTCJia Bjiacrn npn HC-

iiojincHHH HM caoHX anjiacHocrnbix o6a3ainiocreri H:IM a caa-
3H c HX HCiiojinenHeM — 

HaKa3biBaeTCH mTpa(l)0M B pasMCpe OT naTHaecaTH ao CTa 
MHHHMa;ibiH.ix pa3McpoB onaarbi Tpyaa <...> .nnôo oôasa-
TCJibHbiMH pa5oTa\iH na cpoK OT era aaajuiaTn jio cTa aocb-
MHaecHTH nacoB, JIHSO iiciipaBiriejjbnbiMH pa5oTa.\iH na cpOK 
or mecra Mccauee ao oanoio rojia». 

30. B nocTanoBaeHHH HaenyMa B e p x o s n o r o Cyaa PCd>CP 
JVe 4 OT 27 nioHfl 1978 r. (c nocaeayiomnMH H3MeHeHHaMn 
H aonoaHeHHHMH) yKasbiBaaocb. HTO, c can npn paccMOTpe-
HHH MaTcpnaaoB o McaKOM xyanrancTBe c y a t a n p n a e a K 
BblBOay 0 TO.M, HTO aCHCTBHa, BMeneHHbie HapyiuHTcaio KaK 
aaMHHHCTpaTHBHbiH upocTynoK. no CTeneHH oGmecTBcn-
HOH onacHOCTH asaaiOTca yroaoBHO HanasyCMbiMn, npca -
yCMOTpCHHblMH COOTBeTCTBCHHO CTaTbCH 206 YfOaOBHOrO 
KoacKca P C O C P (3aMeHena cxaTben 213 YK POCCHH n o c a e 
1 ansapa 1997 r ) , OH anÔo BbiHOcnx nocTaHOBaenHe o BO3-
Bpamennn Maxcpnaaa B opranbi BnyxpcHHHX a e a a a a a o -
noauHTeabHOH npOBepKH n peuienna Bonpoca o B036y>Kae-
HHH yroaoBHoro aeaa , JIH6O caM BbniocHT nocTanoBaeniie o 
B036y:«aeHHH yroaoBHoro aejia (nynKT 5 nocTanoBaeuHa). 
B nocTaHOBJiennn HaenyMa BepxoBHoro Cyaa POCCHHCKOH 
OcacpauHH H2 5 OT 24 aeKaôpa 1991 r. (c nocacayHDmuMH 
HSMenenHaMH H aonojiHenMaMH) yKasbiBaaoCb, HTO B CBO-
eH HpaKTHKe nn/KecToauAHM cyaaM HC caeayex aonycKaTb 
pacmnpHTeabHoro ToaKOBanna nonaTHa yrojioBHO naKasy-
CMoro xyanraHCTBa c TCM, 4xo6bi ôbran ncKaionenbi c a y n a n 
npHBJie4enHa K yroaoBiioii oxBexcxBcnnocxH a n u , BHHO-
BHbix B MeaKOM xyanraucxBe {nyuKx 20 nocxaHOBaenHa). 

///. l^MEtOlMME OTHOLUEHME KMEJIV HOPMbI MEm^V^APOmOfO M 
CPABHmEJlbHOrO nPABA 

A. MeJKAyHapOAHbiM naKT o rpawnaHCKvix vi no^MTMHecKHX 
npaBax 

31. llyHKT 7 CTarbH 14 Me>KayHapoaHoro naKaa o rpa>K-
aancKHx H nojiHTHMCCKHX npasax npeaycMaTptiBaer caeayio-
mec: 

«HHKTO ne aojiaîca 6bi'ib a-iopiiHHO cyaiiM HJIH HaKa3aH 3a 
npecryiiJicHHC, 3a KOropoc on >'a<c 6biJi OKonMarejibno ocy>K-
aen HJIH onpaBaan B C(K>TBCTCTBHH C saKonoM H yrojioBiio-
npoucccyajibULiM npaBOM KaîKaoïi cTpaiibi». 

B. CraryT MewAynapoAHoro yroaoBHoro cyAa 

32. CTaTba 20 CTaTyTa MoKaynapoaHoro yroaoBHoro cyaa 
HpeaycMaTpHBaex caeayiouiee: 

«1. 3a HCKJi]04cnHC.M cjiynacB. npcaycMorpcnnbix B iiacxo-
aiJECM C'laiyie. naKaKoe JIHUO HC MOVKCT 6brrb CVJIH.MO CVJIOM 
3a aeaaiie, cociaBJiaiomee ocaoay cociaaa npeciynjieana. B 
OTHOIIICHHH KoropoiX) aannoc JIHUO Gbuio npHsaano BHHO-
BHbiM HJIH onpaaaano Cy;ioM. 
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2. lÏHKaKoe JIHUO ne NKWKCI Gbrn. cy;i,aMO HHKaKHM apyiHM 

cyJioM 3a yriOMHHacMoc a cxaibe 5 HpecryiijicnHe. a caasn 

C KOTOpUM 3T0 JIHUO yTKC SblJIO HpHSIiailO BHHOBHbiM HHIl 

onpaaaano CyaoM. 

3. I­lHKaKOC JIHUO, KOTopoc 6bijio cyaHMo apyrwM cyaoM 3a 

aeaiiHc, aaiipciucHiioe TaKacc no CMbicjiy craTbavin 6. 7 H 8. 

ne MO/KC r GbiTb cy;iH.MO CyaoM 3a TO ÎKC aeaiinc, CCJIH paiGn­

parejibCTBO a apyroM cyae: 

a) npcanasnaMajiocb ;uia loro. MXoGbi orpaaiab COOTBCT­

ciByioinee .THUO OX yroaoBiion OXBCICIBCHHOCIH 3a apecxy­

ajjcnna. noanaa<uoiuHe non lopncanKUHio Cyaa; HJIH 

b) no HHbiM iipH3naKa.M ne Gbiao nposeacao nesasHCHMo 

HJIH 6ccnpacxpacxH0 B COOIBCICTBHH C iiopMaMH naaJioKa­

luefi 3aKOHHoa iipouca>pbi. iipH3naHiibLMH MeacjiVHapoaabiM 

apaao.M, a apoBoaajiocb laKH.M oGpaaoM, HIO B cyaieciayio­

lUHx oôcioaicjibciBax HC oiaena­io ueaa npcaaxb cooTacr­

CTByiomcc jiHuo npaaocyanio». 

C. HopMbi EBponeiicKoro coioaa M UleMreHCKoro cornaujeKHfi 

33. CTaTba 50 XapTnn o6 OCHOBHBIX npasax EaponenCKoro 

coK)3a, KOTopaa ôbiaa Top>KCCTBeHHO npoB03raameHa EBpo­

ncHCKHM iiapaaMCHTOM, EBponcHCKHM coBCTOM H EBponeii­

CKOH KOMHccucn B T. C ipacoyprc 12 aeKa5pa 2007 r. (aoKy­

MeHxOJ 14.12.2007. C 303/1), raacuT caeayioniee: 

«1 IiiKaKoc JIHUO ne JIOJI/KIIO Hbiib noRiopno cyaiiMo HJIHaa­

Ka3aH0 B yiojioBHOM nopa;uKe 3a npeciyiijicHMC. B coBepmc­

iiHH Koiopoio OHO \ÎKC GbiJio 0K0a4aicnbH0 onpaaaano HJHI 

ocyacacHO iiaTcppnropHH EBponcaCKoro coiosa B COOTBCT­

C'lBHH C3aKOnOM». 

34. CTaTba 54 KOHBCHUHH O npMMcnenHH UlenrencKoro co­

raanienna OT 14 niona 1985 r. {da.nee — KFIIUC) npeaycMa­

TpHBacT caeayioinee: 

«Jlnuo, B oiHoiiieiiHH wyiopoio 6bui Bbiiiecea OKOHMarejibabiR 

npHTOBOp o;uioii /^oroaapHBawaiciica Cxoponon, He MO/KCT 3a 

TC >KC acaiiiia noaficprarbca iipccjicjioBaHHio apyroii /Joroaapa­

BaKiiacHca CroponoH, npH VCJIOBHH. MTO. B cTynac ocy/Kncnna. 

1 laKa'jaj ine Gbijio (rrâbou, i iptviojiwaei" orôbiBîn bca luin i le .MOHCCT 

6bnL ncnojmeno a COOIBCICIBHH C saKoaaMa /],oiX)BapHBaK)ai,eH­

cfl CTOpoiibi. rae 6bLn Bbineccn oÔBHHHTCJibHbiH iipnroaop». 

35. Cya EBponencKHX COOÔIUCCTB npH3Haji npHnunn nan 

his in iJem^ (j)yHaa.MeHTa,nbHbiM npHHuano.M npasa Eaponeii­

CKHX coo6uiccTB (nocTanoBJieHHC Cyaa EsponeRcKiix co­

oôiuec'iB OT 15 OKTaGpa 2002 r no a e a y «KoMnauna "JTHM­

oyprce BHHH.T MaaTiuannnH HB (JTBM)" n apyrue saaBHTCiii 

npoTiiB KoMHCcun EBponencKHx COOOIUCCTB» [Linihurgse 

Vinvl MaafschappiJ NV (LVM) and others v. Commission]. 
C­238/99 P, C­244/99 P, C­245/99 P. C­247/99 P. C­250/99 P 
— C­252/99 P H C­254/99, i; 59): 

«<...> npHHunn non his in idem, aajiaioiuHHCH (])yHa<iMeH­

lajibiibiM upHauaaoM apaaa EapoiienCKHX cooOmecia H BO­

HJioiucniibiH iaK)Ke H a ii)HKTe ! cTaxba 4 flporoKOJia Xe 7 

K KOHRCHUHH O 3aiuHTC npaB Hc.noaCKa a ociioaiibix CBOÔOZI, 

HCKJHOMaCT B03M0>KH0CXb TOIO. MXoflbl — IIO ACJiaM O KOH­

KypenuMH — KaKoe­jinôo iipcjuipaaiHe ôbijio Obi iipinHano 

BHHOBHbiM HOBXOpnO lUIH MTOGbl HpOIHB HCrO IIOB'IOpHO 

Obijio 5bi nO36y>KacH0 acjio B cBa3H C aciiCTBHaMH. iianpaB­

JICHHblMH na UOapblB CBOGoanOH KOHKypCnUHH, 3a KOXOpbTC 

npoina neiX) 6MJIH yjKc iiajK»KCiibi canKiuai HJIH 3a Koxopbie 

OHO ÔblJlO VÎKC 0CB060)KaCH0 01 OIBCICrBeHHOCIH paiiec Bbl~ 

aeccnabiM pcuiCHHCM, ac rioaJiCïKamaM oG^KajioaaaHK)». 

36. B c$epe npaaa, peryanpyioiuero KOHKypenuHio, Cya 
EBponcHCKHx cooômecTB npnaep^HBaaca caeayiomero noa­
xoaa aaa npoecpKn coSaioacnna npHHunna non his in idem 
(nocxanoBacHne Cyaa EaponeHCKHX cooômecTB ox 7 aHsapa 
2004 r. no aeay «KoMnanna "Aaaôopr nopxaana" H apyrne 
saaBuxejiH npOTHB KOMHCCHH EBponeficKHX cooSiuecTB» 
[Aalhorg Portland and others v. Commission], C­204/00P. 
205/OOP, 211/OOP. 213/OOP. 217/OOP, 219/OOP, § 338): 

«Hxo Kacaexca aonpoca o coÔJiioacHHH npiiHunna ne bis 

in idem, TO npHMCHCHiic 3xoro npHHuiina aojiaoio oxaCHaxb 

XpeM B3aHM0CBfl3aHHI.IM ycjIORHHM: JlOJIîKHbl HMCIb MCCTO 

xo)KiieciBeHHOCTb {j)aKioB. ejiHHC'iBeHHOcrb npaaoHapyaiH­

xe.ia H cjiHHcxBO 3amHiaac.M0ix) npaaoBoro Hirrcpecû. Co­

rjiaciio 3xoMy npHHunny no3XOMy na oaiio H XO ÎKC .nnuo ne 

MorvT Sbrrb iiajioateiibi caiiKUHH Sojice oaaoro pa3a 3a OJIHII 

npoiHBonpaanbiH K\'pc aeficTBHH, nanpaBJiciiHbiH iia3aiaHiy 

oaHoro H loro ÎKC KipnanMecKOio aicniaa». 

37. npeueacHTHaa npaKTiiKa Cyaa EBponencKHx cooo­

uiecTB no Bonpocy o coTpyaHHMecTBe noanmin H cyaOB no 

yroaOBHbiM aeaaM ocHOBbieacTca Ha HHOH HHTCpnpcTauHH 

npHHUHna non his in idem (nocTaHOBaenne Cyaa Eaponen­

cKHx cooômecTB OT 9 MBpTa 2006 r. no aeay C­436/04 B CBa3H 

c yroaoBHbiM aeaOM no oÔEnnenHio J leonoabaa Fenpn Ban 

'3c6pyKa [LeopoldHenri Van Eshroeck]): 

«27. B iiepBvio OMcpcab. oaaaKO, BbipaîKCiiHC H3 crarba 54 

KniIIC "3a TC ace acaima" aoKa3i>i8acx. MXO Dxa nopMa yKa­

3biBaex lOJibKo na xapaKxep .'leanna, o Koxopbix MOÎKCI nain 

pCMb, a Hc aa HX apaaoByio KBîuaKjiHKanHio. 

28. C.'ICayCT TaK/KC OTMCXHlb. MTO TCpMHlIbl. HCHOJII.SVC­

MblC B 3T0n CTBTbC. OTJIHMaiOICa OT TCpMHHOB, HCHOJIbiyCMblX 

a apyiiix MeîKjiyiiapoanbix aoroaopax, Koiopbic saKpeiuiaior 

apnauHii ne his in idem. B OIJIHMHC OI ciaibH 54 KUllJC, 

nyHKT 7 crarbH 14 Meavaynapoaaoro iiaKra o rpaîKaaacKHx 

H noanTHMCCKHX npaaax H craiba 4 HpoTOKOJia JVb 7 K Koa­

BejHiHH o 3aiuHie npaB HCJioacKa H ocaoBUbix caoôoa HC­

H0Jib3yKyr repMHH "iipeciMUienHe". MIO npcanojiaraer, MIO 

npaBOBaa KBaaHc})HKauHa acainiii 3aecb aaîKiia KaK npeano­

CbijiKa npHMCHHMOCTH HpHHUHHa nc bis in idem, KOTOpbài 

saKpenjieii B OTHX aoroBopax. 

30. lIpHHUHii ne bi.s in idem, saKpcnjicniiuH B TIOH cia­

Tbe, oDa3aicjibH0 iioapasyMCBacT, MIO /loroaapHaaiouiHCca 

FocyaapCTBa asaHMao aoBcpaKvi' CBOHM iiaunonajibUbiM CH­

CTeMa.M yrojiOBHOii IOCTHUHH H 'no KaîKaoc H3 HHX iipHsnacT 

yroJioanoe n yrojioano­npoueccyajibnoc 3aKonoaaiejn>crBo, 

jicaciavKïiuee na leppiriopiai apyroro ^oroBapnaaioiueroca 

FocNJiapCTBa. aaacc a TOM cjivMac. CCJIH no acji>'. paccMorpcii­

HOMy a iiocjieaaeM. 6yaeT jiociHrnyr pe3y:ib'iar HHOH. MCM 

ecJiH 6biJio 6bi iipii.MCHeno CTO COÔCTBCHHOC aauaoaaJibaoc 

3aKOJioiiaicjibCiBO (aocTaaoïïJicaac C>aa FapoaeacKHX co­

oôuiecTB 2000 roaa no acjiy C­385/01 a CBaan c yrojiOBiibiMH 

aejiBMH no oGaHiieiiHio FdsioxoKa n }ipioirc \Goziitok ami 

Bn'igge]. C6opHHK aocianoBJicnaa Cyjia EBpoaencKHX co­

oômccTB [ECR] 1­1345], nyiiKT 33). 

31. Qicioiia cjieayer, MIO ao3MOVKHOCib pa3JiHMHbiM o6pa­

30M KBajiHcjiHunpoaaTb oann H ­IC ÎKC acaana a anyx pa3Hbix 

TîoroBapHBajoiiaixca FocyaapcTBax ne aBjiacrca npcnaTcxBH­

CM jins iipHMeHcnna CTaxbH 54 Kï II IIC. 

32. Ho ICM ÎKC npHMHHaM KpHTepHii TOîKaCCTBCMHOCTH 3a­

HiHUiacMoro npaaoaoro airrcpeca npHMCiiaTbca iic Moavcx. 

nocKOJibKv L>TOT KpHTcpHH CKOpcc Bccro pa3nHTca OT oaaoro 

/Joi­OBapHBaioiucrocH IbcyaapciBa K j[pyn)My. 

Nnii hm m idem ( J I J T ) *­ (vH'Ch) ntwiiiycTHMi>CTb noBTiipHoni cv;iefiHcira npu'cncnosaHiia sjtijjHo M ni *.v npaBcmapyuieHiie {npii\it.yiiiiiiepeOiiKiii/ii) 
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33. BbiuieyKa3ajiHbie abiaojibi raxîKe iioaTaepîKaaiarca uejibio 
crarbH 54 KTIUIC, torropaa cocxorrr B TOM, Hioobi rapawTHpo-
aarb. MTO HHKTO ÏJC npnaacKacTca K cyacSiiofi OTBeTCTBCiuiocTii 
3a oaaH H TC ÎKC aeaiiHH B /loroBapHBaiomnxca Focyjiapcraax aa 
lOM ocnoaajiHH, MIX) JIHUO ocymea-ajiaao caoe apaao na CBO6OJI>' 
iiepeaaaaceaaa (iiociaaoajieiiHe Cyaa EspoiieacKiix coooiuecra 
acjiy a CBflsa c yrojioBabi.\iH acjiavm ao oGBaaeaiuo FesioioKa a 
Bpiorrc. iniiKr 38, a iiociaiioBJicaac Cxaa BBPOHCHCKHX COO6-
lueciB 2005 roaa no jiejiy C-469/03 B cnasH C \ mnoaiibiM aeJio.M 
no oÔBHaeHHio Mapajma [Miraglia] CGopitiiK iiociaiiOBJieuHH 
Cyaa EBponeacKHX cooGiueciB [ECR] 1-2009, nynKT 32). 

34. KaK }Ka3aHo i-CHepaibUbiM ajiaoKaiOM Cy/ia' a nyiiKic 
45 caoero 3aK.iio4eaHa ao acJiy, oro apaao aa CBo6oa>' aepe-
aanîKeaaa 3(|){|ieKTHaH0 rapaHTiipycTca TOJibKO B TOM cjiynae, 
CCJIH npaaoHapyuiHTC.ab siiacT, MTO. 6yayMH oaaaîKAbi npH-
3HainiLfM BHiioBiibiM H OTGLIB iiasHaMeiiHoe CMV naKasaiiae, 
HJIH B cooTBCTCTayiomHx cjiynaax, 6yayMH onpaBaaaabiM 
BcryaHBiaaM B ca.'iy cyae6abLM aicroM rocyaapcTaa-MJicaa. oa 
.MOÎKCT aepcaaaraibCH ao TCppaiopaa CTpaa UlcHreacKoro 
comauicHHa 6c3 onaccaaa 6biTb npHBJic4enabiM K cyacÔaoa 
OTBercTaeaaoCTH aapyix)M rocyaapcrae-MJieae naio.vi ociio-
Baaaa. MTO a npaaoaoa caci-CMe TIOIX) ix>cyaapc'iaa-Mjieaa 
aeanne, 3a KOTopoe on Obui ocyîKaca. KBaiiKljauapycrca KaK 
OTACJibHOC apaaoHapyaiCHac. 

35. lIocKDJibK}- a aaaHoaajibHbix yrojioaabix 3aiff)aax p;i3-
Hbix crpaa HCT coniacoaaaaocTa. KpaTCpaa. ocaoabiaaK)-
lAHHca na npaaoBOH KBanH(l)HKauHH acaiuiH H.IH aa saauana-
e.MOM apaaoBOM aiiTepcce. .Mor fibi co3jiaTb TaKoc KOJianccTBO 
Sapbepoa aJia ocyaiecrajieaaa apaaa aa caofioay aepeaaa-
accHHa BHVTpn TcppiiTopHH CTpaH UlcHreacKoro coraauie-
HHa, CKOJibKO a /loroaapHBaioEUHxca FocyaapCTBax HMCCTca 
yrojiOBHo-apaaoBbix CHCTCM. 

36. B 3THX oGCTOaXCJEbCTBaX eaHHCTBCHHO aaîKHblM KpilTC-
pHCM aia npH.siciJCHHa crarbH 54 KHUIC aeaaerca loacac-
crBCHHOCTb jieaiiHH, noHHMacMaa B cwbicac naianaa HCKOCH 
coBOK>nnoaH o6cioaicjibciB. aepivspbiBiK» MCîK/iy co6oa 
CBasaaaux. 

38. <...> HMeioiuiia peiiiaioiaee saaqeHae oueaKa a TIO.M 
oiHoaiCHHH ao.iîKHa iipOH3BoaaTbca <...> WDMneTcaTiibiMa 
nauaoaa/ibHbiMa cyaa.viH, aa Koiopbix JICÎKHT saaana oapeac-
jiHTb, oôpa3yiOT JIH aeaiiaa, o Koxopbix nacT pcMb no jj,cjiy. 
coBOKSHHOcrb oocToarejibciB, aepaspbiaao MCÎK;!}' COGOH 
CBasaHHbix no apcMCHH, .Mccry coBcpaienna n no npH3HaKy 
ofvi>CKTa». 

38. Cya EBponcHCKHx cooôiaecTB noaTBcpana n pasBna 
TaKOH noa^xoA B HeaaBno pacc.MOTpcnnoM aeae , KacaBuieM-
ca HpHMeneHHa npHHij,Hna non his in idem (nocTaHOBaenne 
Cyaa EsponeHCKHx COOOUICCTB OT 18 nioaa 2007 r. no aeay 
C-367/05 B csasH c yroaoBHbiM aenoM no OÔBMHCHHK) 1 lopMbi 
KpaaiîcHopHHK [Norma Kraaijenhrink]): 

«26. <...> cacaycT oTMcmib, 4TO Cya \ÎKC yKa3biBaji, 410 
eaHHCTBCHHO BîDKHblM KpHTCpHCM axa HpH.MCHCHHa CTarbH 54 
KlIIHC anjiaeica loacjiccrBeHifocn. neaiiHH. noiiHMaeMaa 
B CMbicjie HaiH4na aeKoeii coaoK\aHOciH oGcioaiejibCia, 
Hepa3pbiBHo MCïKay CO6OH CBasaaiibEx (CM. iiociaHoajiCHHe 
Cyaa EaponcncKiix COOOIACCTB no acJiy C-436/04 B caaaii c 
yrojioBiibiM jicjiOM no oGaHiiennio Ban OcOpyKa. ayiiKT 36; 
aocTaaoBjiCHHe Cyaa EBponenCKHX cooSiaecTB 2006 inna no 
acjiy C-467/04 a caasH c yroaoBHbiM ACJIOM no oGaHiieiimo 
FacnapHHH H apyrnx oCanHacMbDi [Gasparini and Others], 
CôopiiHK noCTanoBJEeEiiiH C>aa F.HponeHCKiix coooaiea'a 
\ECR] 1-9199, ayiiKT 54. a TaioKe nocTaaoaaeuHe Cyaa EB-

poaeiiCKHX cooSiucc-ra 2006 roaa ao jicjiy C-150/05 a CBH-
3a c yrojiOBHbiM ACJIOM ao oGaaaeiiHio Ban CxpaaTeaa [K-y/; 
Siraaten], C5opnaK EiocTaaoBJicHiiH Cyaa EaponeHCKHX co-
oGmeCTB [ECR] 1-9327, nynKT48). 

27. /Via ix>ro MXODLE oueHHib. n.MCCTca Jin no aejiy TaKoaaa 
coaOKyaaocTb KoaKpcTHbix oGcToaxcjibcxa. KOMncTcaTia>ic 
iiaEUioaaiibabie cyjibi jiojivKiibi ycTanoBHTb, o5pa3yioTJEH jiea-
aaa. (l)Hn'pHpyiomHe ao aB>'.vi aejiavi. coBOK\'naocTb oGcroa-
lejibCia, acpa3pbiaHo .Mcacjiy COÔOH caasaanbix no BpeMenn. 
Mcciy coBcpaicaaa a no apa3aaKy o&bCKra (c.\i. aa CCH CMCr 
nocTaiEOBJiCHHa Cyaa EsponeHCKHX COOÔIUCCTB no acjiaM a 
CBa3H c yiXMioaiibiviH aejiavai no oOBHiienHio Ban DcSpVKa, 
HVHK-r 38; FacnapHnn H apyrnx oGaHnacMbix. EI>HKI' 56. a 
Ban CxpaaTcaa. iiyiiKT 52). 

28. Orcioaa cjieayex, MTO TOMKOH orcaera npn OUCHKC no-
naxna "re JKC acaniia"' ao CMbicjiy aojioîKenan crarbH 54 
KriLllC aojiacao ôbiTb asyMCHiie a UCJIOM KOHKpciabix apoTa-
BonpaBHbix aeficTBHJi, iia ociioae KOTopbPi 6biJiH B035ya<aeHbi 
yiX)jioaiibie aejia. nepejiaanbie aa paccMOTpcaac cyaoa aayx 
/loroaapaaaEOiuaxca Ibcyaapcra. TaKaM o6pa30.M. craiba 54 
KllUlC -Moacer GbiTb iipH.MeaeaaiojibKO BICX cjiyaaax. Koraa 
cya, pacc.MarpHBaiomHH noaiopnoe yrojioBHoe ae.io. \cra-
aaajiaBaci, 4[X) BMcaacMbic a aany Jicanna o6pa3yioT caniioc 
uejioe. ôyayMH caasainibi.MH apyr c apyroM no BpCMcnH. MC-
ciy coaepuieaaa a ao apH3aaK\' oôbCKra. 

29. C apyroa cropoabi, ccaii aeainia ac o5pa3yiOT xano-
Boe nepa3pbiBaoe ucaoe, oaao Jiaaib lO oGcioaTeabcxBO. 
MTO eyjx paccMarpHBaioiuHH noaropnoe yrojioanoe aejio, 
ycTaiiaBJiHBaex, TTO JIHUO, npeanojioîKHTCJibao Baaosaoe B 
coacpaicaHH 3XHX acaEiaa, acHCXBOaa^o c oflanaKOBLiM npc-
crynabiM yMbicjioM, ne aajiacTca anCTaTOMiibiM AJia yKa3anHa 
naro , HTO HMecica coBOKyanocxh Hepa3pbiaao MCîKziy CO6OH 
caa3aHHb]x KOHKpcTiibix o6cToaTCJibCTB, aa Koiopbic pacnpo-
crpaaaeica noaaTHC "'ic ace aeaiiHa" ao cMbicjiy nojioîKcaaH 
CTarbH 54 KnillC. 

30. KaK. a Maciaocra, yKa3ajia KO.MHCCHM iiapoiieHCKHX co-
oÔmecTB, naaHMHC cy6bCKrHBH0H caasH .MC)Ka>' acannaMH. 
a CBa3H c KOTopbiMH GbiJiH BosôyacACHb! yrojiOBHbic acjia a 
aayx pasHbix /l,oix)BapHBaioiuHxca Focyaapciaax, oxiiioab nc 
osiiaMaei; 4io H.\ieeica oÔTiCEciaBuaa CBH3b MOKAN laKiiMH 
AcaHHa.MH, KO'iopbie, coorBcicrBenao, .MOryTpasjiaaaibca ao 
apcMCHH, .MCcry coacpaiCHHa H no caocMy xapaKxep}'. 

32. <...> HMCHHO KOMHcrcnrnbE.M aaiaioaa'ibHbiM cyaaM 
aaa'̂ icîKHT oucnHXb, aBJiacrca JIH cTcncub lOîK.uccrBcnHocra 
a caasH MCîKay BCCMH (jiiucrHMecKiiMH oSc'ioaiejibCTBa.MH. a 
CBfl3H c KoxopbiMH 6bijiH B036yîKacabi 3TH yrojioBiibic acjia 
B o'lHOUiCHHH oanoFO H TOTO acc JiHiia B aBVx Jl,oroaapHBaio-
iUHXca IbcyjiapCTBîix, TahxtBofl. MIO iipcacTaajiaexca ao3M0)K-
nbiM apHHTH K 3aKjn04eaaio, axo 3xo — "le ÎKC Jieaaaa" ao 
CMbiCJiy uojioaceiiHil ciaiba 54 KlIUlC. 

36. B CBCTC abiHieyKa3aaH0ix) OTBCT aa iiepBufi aoiipoc 
aoaacea aoTiOMy fiwib TaKOBbi.vi: crarbK) 54 KfllllC aaaJie-
îKHTixijiKoaarb, KaK 03naHaiOiuyio, aio: 

— BaîKiibiM KpHrepMCM aJia UCJICH npaMeaeaaa 'noa cia-
TbH aejiacrca ToacaecxBCHHOCTb aeanHH. noHHMacMaa B 
CMbicjEC nannana HCKOCH coBOK\nEiocTH oocToaxcabCTB. ac-
pa3pbiBao Mcacay COGOH cBa3aEiiibix, aiie 3aBHCHMocrH oi 
HpaBOBOH KBajiHfpHKauHH AeaHHH HJIH saniHuiacMOio iipaao-
Boix) HHicpcca: 

— pa3JiH4HbEe aeanna, a 'UICTHOCTH, TaKne KaK. ao-
iiepBbix, xpaaeiiHe abipyaKH OTioproajiH HapKOTHKaMn B 

' llpH Cvfli; rBponeficKHx cooômecTB COCIOKT BoctMb iw;i*HOCTHMx Mm. itMCHycMbix "icHtpanbHhiMii a,%B(iKaTaMii», Koiopwc BbinaiHJiKH (fiyMKniiH COBLTHIIKIIB Cyna n npc/iciaBJiHKiT CBDII jaK.nK>4gHH)i no 
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ojiaoM /loroBapHBaioEueMca IbcNjiapcTae H, Bo-BTopbix, 
OGMCII cy.M.M acacîKHbix cpcacTB. TaK»ce Bbipyaeaabix OT 
ToproB.Ta aapKOTHKaMH, a oiopo ofiMCua saniOTbi a apyroM 
/loroBapnaaioiucMca FocyaapcTae aejnrja cMHTaTb "TeMii 
ÎKC aeaaaaMH" no cMbic.xy iiojioacennn CTaTbH 54 KllLlIC 
lOJibKO JiHiiib aoiOMy. MIO KOMiieieinabiH aauaoaa'ibabia 
cya ycxaaoBH.i, MTO 3TH aeaHna cBasanbi Mcacay coôoii 
canabiM apccnyinibiM yMbicjiOM; 

— a.Mcaao DiOMy aauiionajibaoMy cyay aaaJieîKaT oue-
iiHTb. aajiacica JIH crcneHb TOîKACCTacHiiocxH ii caa3H Mcacay 
BCCMH (JiaKIHHCCKH.MH OOCIOaTCabCTBaMH TaKOBOM. MTO HpCT-
ciaajiacica B03M0iKnbivi — B caeix;yKa3aHnoro aaîKHOro Kpn-
lepaa, ycTaaoaarb, aio 3io — "le ace jieaaaa" ao CMbicjiy 
aojioaccaaa crarbH 54 KIIllIC». 

D. AMepMKaHCKaH KOHBeHtî Mn o npaBax MenoBeKB 

39. FlyiiKT 4 CTaTbH 8 AMepHKancKon KOHBCHUHH O npaBax 
HeaoBCKa macHT caeayiomee: 

«OÔBHiiacMbia, oapaBAcUiHbiH aaocHoae pciiieana, neiioa-
jicîKauicio oÔîKîuiOBanHio, ae iipaajieKaeica K HOBOM\' cyay 
110 lOMy ÎKC ocaoBaaaio». 

40. McacaMepHKancKHH Cya no npaaaM nejiOBCKa aaa cae-
ayiouiecToaKOBaHHc Bb]UJcyKa3aHH0My noao>KeHHio (B CBOCM 
iiocranOBJieHHn OT 17 c e m a ô p a 1997 r. no aeay «Jloansa-
TaMano nponiB Flepy» [Loayza-Tamayo v. Peru], cepna 
«C»,Xo33, ^66): 

«Uejibio oToio iipHauana aajiaerca 3aaaiTa apaa rpaîKaaa. 
KOTOpbix cvAnan 3a coBcpaiCHac KOHKpcTHbix acacraaa. OT 
Toro. MTo6bi 6brrb npcaaiiHbiMH noBOMy cya>' no TOMy ace 
ocHoaaiiHio. B OTJIHHHC OT (l)pa3bi. Hcno.TL3yeMOH apyrnMH 
.vieîKayaapo îHbiMH iipaBOiaiuaTHbiMH aicraMn (naiipiiMep. 
MeîKaynapoanbi.M naKioM OOH o i paiKaaacKiix a iiOJiHiiiMe-
CKHX iipaaax. iiyHicr 7 craTbH 14, B KOTOpOM \Ka3biBacica HB 
ojiao a ro ace "npccTyajiCEiHc"). a A.viepHKancKOH KonncnnHH 
Hcaojib3yerca BbipaîKcaHe "no IOMV ace ocnoBaniao". mo 
aBJiflciCH iiaMEioro 6ojiee aiapOKHM lepMnno.M B iiojibsy no-
lepiiCBiiicio)). 

E. BepxoBHbiu cyA CLUA 

41. B CoeaHHCHHbix LlIxaTax iipaBnao o HeaoiTycTHMocTH 
«aBOHHOH yrpo3bi»' [the double-jeopardy rule] BbiTCKaex H3 
HonpaBKH V K KoHCTHTyuHH CLllA, cooTBeTCTByFomaa nacTb 
KOTOpOH raacHT; 

«<...> aiiKio ac aonaccH 3a OAHO a TO ÎKC npaaoHapyajCHHC 
aBaîKabi noancprarbca \rp03C .xiiaicaHa acHsaa aaa napyaie-
aaa TCJICCHOH iienpHKocEiOBennocrrH <...>». 

42. B CBOCM noCTanoBaeHHM 1932 roaa no aeay «BaoKOyp-
rep npoTMB CoeAHnennbix lilTaTOB*" [Blockburger v. United 
States] (CôopHHK nocTanoBacHiiH BepxOBHoro cyaa C l i lA 
[U.S.], TOM 284, c. 299). B KOTopoM oÔBHHae.MbiH npoaaa nap-
KOTHHCCKHe HpenapaTbi ne B opHrnnaabnoH ynaKOBKC n 6e3 
iiHCbMeHHoro 3aKa3a noKynaTeaa H B KoxopOM 3TOX aKX npo-
aa>KH oôpasoBaa cocxasbi AByx 3aKOHoaaxeabHo npeaycMO-
xpcHHbix npccxynacHMH, BcpxoBHbin cyA npeaaoacna cae­
ayiomee ToaKOBaEuie BbimeynoManyxoro npaanjia: 

«Coniacao ciaibe ! 3aK0Ha «O napKornKax» [the Narcotic 
Act] npca>CMOxpcHa yrojioBiiaa OTBCTCTBcnaocTb 3a iipo-
aaacy JHOGMX .îanpeiueanbix K oSpaïucaïao aapKotaaccKHX 
apeaapaioa 3a HCK.'iK)4eHHe.M ax iipoaïiaca a opHraiiajibaoH 

iipoEaTeMnejieBaaHOH yaaKOBKe ajia as xaKOfi yiiaKOBKH. 
C"raTbeii 2 apcaycMOTpcaa yrojTOaaaa OTBCTCTBeaaocTb 3a 
npoaawy Jiio6bix TaKHX aapKOTHMCCKHx npcnaparoa 6c3 no-
.TyMeiiHfl nHCbMeiiHOix) 3aKa3a or jiHua, KOTopOMv iipeiiapaT 
Hpoaaexcfl. TaKiiM oGpajOM. najaiuo (Jjan-r. MTO 3aK0H apeav-
CMaipHBaei aaapasjaiMiibix apeciyajieaaa. B aaaaoM cjiynac 
aMCjia Mccio o;iaa apoaaaca. a Bonpoc a TOM. 6biJiii JIH na-
pyiiicHbi o6c CTaTbH oanH.M H TCM ÎKC acaniicM. coBcpaiaji TH 
oÔBHHHCMbiH ABa apeciviuiCHaa a:ia lOJibKO oaao. 

Kaacaoc H3 npeaycMOTpenHbix npccrynacHHii TpcÔycT ao-
Ka3biBaEiHfl pa3Jia4Eibix ')jieMeinoB. /],cacTByiomee npaaajio 
cocroHT B TOM. <rro B rex CTynaax, KorAa oaao a TO ace Aca-
iiHc HJIH ojHia a la ÎKC cjiejiKa aBJiaioica aapyuieiiHCM ;IB>X 
pa3JinMaioauixca uopM 3aKoaa. TO AJia oiipeACJieHua. HMCJIH 
JIH MCCTO Aaa HpcCTyn.TeHHa nan TOJILKO OAHO. aaAJicacHT 
npiiMenaib KpHiepHiî, ipcGvci JIH Kaacjiaa nopMa iaKona 
j|0Ka3i.[BiuiHa AOiioJiHHTejibiibix {})aKTOB. r^oKaibiaanna KO-
lopbix ;ipyraa nopMa HC ipcoyei <...>. Ham Cya UHTapoBaji 
aociîUioBJieaHC Bepxoaaoio cyaa ajxaia Maccaayccic ao 
acjiy «Mopa iipoTaa CoapyacccTBa MaccaMvccTC» \Morey 
V. CommonwealtJ}]. CGopuHK iiocTaHOBJicHHH Bcpxoanoro 
cyjia nrraia Maccaayceic [A'/c/.v.s.], TOM, 108, c. 433, H 3a-
HMCTBOaan cro (j)opMyjiHpoBKH: "OAHO Acaaac MoaccT 6bnb 
apeciyiiJicHHH.Ma, apcAycMOipeaabiMM aaxMa CTaiyraMa; a 
CCJIH KaîKabia H3 CTaT\Toa Tpefiycr aoKasbiaanHa JIOHOJIIIH-
rcjibHoro ({laKra, AOKaabiBaana i«>TOporo HC xpe6>'eT apyroii 
craryT. ro Bbinecenne oiipaaaarejibnoro npHix>B0pa HJIH O6-
BajaircjibHoro aparoaopa B cooTacTcrsHH c .iio5biM a3 3THX 
craryTOB ac ocaoSoîKAaeT oOBaaacMoro OT npuBJiCMCHna K 
yiOJiOBHOH o'lBciCTaenaociH n na3iiaMeHHa iiaKasanna a CO­
OTBCTCTBHH c ApyrHM cxarvTOM"». 

43. B CBOCM nocxanoBaeHHH 1990 roaa no aeay «Fp3aH 
npoxHB KopÔHiia» [Grady v. Corhin] (CoopHHK nocxanOBJEC-
HHH BepxoBHoro cyaa CIIJA [^ .5 . ] . TOM 495. c. 508), KOTopoe 
Kacaaocb npHMHHenna oÔBHHaeMbiM KopônnbiM «CMCpTn B 
pcsyabTaTc Hae3aa aBTOMoonaa», BepxoBHbiH cya CLUA pa3-
pa6oTaa HHOH noaxoa: 

«<...> npoBcacaac yjKO lopaanaccKoro cpaancHHs 3jic-
MCinoB cocraaoB asyx npccTynJiciiaa, KaK oao xpcfiycica 
aociaHOBjicEiHCM no aeji> "BjiOKfiyprcp iipoiaa Coean-
aeiiHbix Uliaioa", ne orpaacaaei B aoc i a ioaaoa MCpc 
oGaaaacMbix or l a ro i aoaiopaioaiaxcH cyaeGiibix pa3-
GapaTCJibcra. AaaJiorHMiibiM o5pa30M HacToaiuce ACJIO 
jiCMoacTpHpyei orpaiiHMeiiiiocTb aaajinsa, cojiep/Kaa-
mcrocfl B iiocranoBJieHHM no aejiy "bjOKGyprcp nponia 
CoeaHHCHHbix lUTaioa". ECJTH nocTanoajicHHe no acJiy 
"BjiOKÔyprcp npOTHa CoeaHHcnubix LLlxaToa" npcacxaa-
jiajio fibi cofioH nojiaoc nccjie/ioaaHne nopaaKa apa.MC-
iieinia iipaaHJia o HCaonycTHMOCTH "ABOHHOH yrposbi" a 
KOHTCKCTc caeayHjiAHx apyr 3a apyroM yrojioaabix npc-
CJICAOBaHHH. 10 BJiaCTH UlTaTB MOTJIH Obi CVAHTb KopÔHHa 
B MCTbipex, cJiCAyiomax Apyr 3a ApyroM npoueccax' 3a 
TO. MTO on ae BCJI aBio.Moôajib npaaee pa3Aej!HTeabiiOH 
HOJtocbi jiopoi'H, 3a BOîKAcnne aaiOMoGH.ia B cocxoanHH 
ajiKoroJibHoro oabancHHa. 3a HanaACHHC aa MCJioacKa H 
3a jiHiucHHc MCJioaCKa 1KH3HH. Ha KaacAOM npouecce nna-
CTH HiTara MOIJIH 6bi coBepiucncTBoaaTb iipCACTaajieiiHe 
cyji\ CBOHX aoKasaiejibCTB, oucHHaaa, KIO H3 cBHAeicjiea 
pance Aaji 6oacc yôcaiiTCJibHbie noKasaana, KaKHc aoKy-
MCIITbl B03blMCaH HB Cya GoJIbillCC aOSaCHCTBHC. KaKHC 
BCTynHTC/ibabie H saKjiioMHTeTbiTbie saaajienna CTOpoiibi 
oÔBHHCHHa naHÔojibiiiHM o6pa30M yôeAHJHi iipacaîKiibEX. 
KopCiany iipHiajiocb 5bi ;m5o ocaopHrb npaaoMepnocrb 

lo CLTb hitvii'iivcriiMOCTb npiiBTii^icHHH -inua K yto.'WBHoii OTBCTCiBeHHOCTii ;iaaA.'ibL m tOBCpmcHfic lUiHoro ii TOro wc iipcctyiLiCHiiH (iipinii-iauiiepi<}<:i\ii"i') 
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HPEUEAEHTbl BOnbUJOli HA/IATbl EBPOHEÎÏCKOrO CVAA HO HPABAM HE/IOBEKA HO CTPAHAM — H/IEHAM COBETA EBPOHbl 

KaiKAOio a3 3XHX iipoueccoa, JIH6O caejiaxb saaBJieane o 

npHsaannH CBOCH aanbi c XCM, MxoGbi H36e)KaTb iipHMHHC­

HHa CMy GccnOKOiicxBa H pacxoaoB. 

TaKHM oGpasoM. ox noBTOpnoro yrojioanoro npecjieao­

Bainia TpcôycTca Gojibiae. MC.M iipocTO aaiAcpîKaTb KpHTC­

piiH. ycTanoBJieiiHbiH a ^0CTaH0B.̂ eIIHH no ACJIJ "BJIOK­

oyprep npoTHB CoeAHnennbix IIÏTaToa". KaK Mbi yKa3aiH 

B HocraEioBJieHHH no aejiy "HJIJIHIIOHC iipoTHB Bniajie" 

[Illinois >'. Vitale], KOaCTHiyEUiOHHoe iioJiOîKeHHe o ae­

aoiiycTHMOCTH "ABOHHOH yrp03bi'" 3anpeaiaeT jiK)6oe no­

BTOpHOc yrojiOBHOC iipccjicaoBaaHc. npa KOTopoM roc\ ­

aapcraennoe oGaanenHe — aaa xoro, MTOOU ycraaoBHTb 

cyuiecTBenHbie x'lCMeaTbi cocTaaa BMCnacMoro B BHHV 

npecTyiiJiCHHa — aoKasbisacT acnCTBHa. o6pa3yK)mHe 

cocxaa iipccTyiiJicHHa, 3a coBCpaicHHC KOToporo O5BH­

aflCMoro yace npHajiCKajni K yrojioaiioa OTaeTCTaeiaiocTa 

<­..>. FjiaanbiH npH TIOM aoapoc — coaepmeane KaKax 

ACHCTBIIH a0Ka3bIBaiOT flJIBCTH uixaTB, a HC aoKaiaTCJib­

CTBa. KOTOpbie npcacTaBax B cya BJIBCTH aixaTa. MTOobi ao­

Ka3aTb coBcpuiCHHC ■>THX ACHCTBHH <...>. BTBCTH uiTaxa 

ae Moryr yKJioiiHibCH or HcnoJiacaaH iipeanHcanHH KOH­

CTaiyuHOinioio aojiOîKeaaa o acAOïiycraMOcra "aaoa­

HOH yrpo3bi". npa aOBTOpiibix yrojiOBHbix npecjieaoBaaH­

HX iipocTO 3aMcaaa jiOKasaTCJibCTaa coBCpiucaaa o j aax a 

Tex ÎKC aeac raaa <...>». 

44. TcM ne Mcnee B nocTanoBJienHH 1993 roaa no aeay 

«CoeaHHCHHbie IJJTaThi nparnB ^HKCona» [United States v. 

Dixon] (CôopHHK nocTanoBaennH BepxOBHOro cyaa CLUA 

[U.S.], TOM 509, c. 688) BepxoBHbiH cya CLUA BHOBB o6pa­

Tnaca K KpiiTepHio, ycTanoBacHHOMy e nocTanoBaeHHH no 

ACJiy «BaoKÔyprep npOTHB CoeannenHbix LUTaxoB»; 

«3ainHTa iipaB OGBHEIHCMOIX) aa ocaoae KoacTHxyuHOinioro 

HOJioîKeHHa o aeaoa^cra.MOciH "aaoaaoa yrpo3bi" jiencTay­

er npa o6bi4HOM yixuiOBiiOM iipecjieAOBaaHH 3a \ioJioaao 

aaKa3yc.Moc HcyaaîKcaac K cyay TaK ÎKC. KaK oaa AcaciaycT 

a npH Hfibix yrojioBiibix apccjiCAOBaaaax. B KOHICKCTC KaK 

Maoacecraeaiibix iiaKasaaaH, laK H aoBiopnoro yrojioanoio 

Hpecjie^oaaHHa. saapeiueaae "IIBOHIIOH yrposbi" Bcrynaer B 

AciicTBHC, CCJIH aaa npcciynjicHaa, 3a coaepaiCHHC Koiopbix 

oGBHiiaCMOMy ira3iiaMHjiH HaKa3aHHa HJTH cyaHJin, HC OTacMa­

lOT npHnuHiiy "OAHH a xe ace DJiCMCirrbi cocTaaa iipecTyTi.ie­

aaa", ro ecrb KpaiepHio. ycTaaoBjieaHOMy liocTaaoBjieHHCM 

no ACJiy "'KjioKÔyprep iipOTHB CocAHHcnnbix UlTaToa"' <...>. 

3'ioT KpHicpail HpcAHOJiaraeT npoaepKy. coaepîKaa .XH CO­

CTaa Kaacjioro npeciyajieaaa 3acMcaTbi, icoTopbLX nc Obiao B 

cociaae apyixtm apecr^'iuienaa; ecjin ace iie­i, TO 3TH npeciy­

luicHHH He aajiaimcH "ozuai.M H ICM ÎKC iipaBOHapymenHeM" 

ao CMbicjiy KOHCTHxyuaoiiHoro aoiioacenaa o HCfloiiycTHMO­

CTH "aBOHHOH yfpOSbi", H HpHHUHn HCAOH} CTHMOCTH "ABOH­

HOH yrposbi" iioTroMy HCKJiionaer noaxopiK)e Ha3aa4eaHe aa­

Kasaaaa HJIH nOBTOpaoe yrojioanoe iipecjieaOBaHae <...>. 

Xoxa yrojioBiioe npec.ncjioBaiiHC fa iiacxoaiHCM ac.ic] ac­

coMiieaao 5biJio 6bi HCKJHOMCHO aaïuiy Kpnxepna "oann Hxe 

ace aencTBHH", yciaaOBJieiaioro aocraaoa.'ieaHeM no aejiy 

■Tp3aH apoTaa KopSaaa'". DTO nocTaHoaacniie AO.IÎKHO 

5l>ITb OTMCHCHO. IIOTOMy MTO 0110 llpOTHBOpCMHT nepa3pblB­

iioH jiHiiHH peiiieaHH <...> H npHanecjio iiepa36epHx\' <...>. 

KpoMC loro, iipaBHjio, yCTanoBJiciiHoe a iiocraiioBJienHH no 

aejiy "Fp:iaH iiporHB KopGHiia", aoKasaiio aeciaÔHjibHocib 

caoero apHMcaciiHa. CM. nocTaaoBJiCHiic no acJiy «Coeaa­

Hcnnbic lIlTaTbi iipoTaa OcjiHicca» [United States v. Felix], 

503 U.S. '. XoiH Cya OTaioab ae c jierKOH AyaioH iiepe­

CMarpHBacT apeucacarbï, oa imKoiaa ne MyBCTBoaaji ce5a 

CBa3aaiibiM npcabiayiUHMn pciiicaiiaMa, Koropwe necocToa­

Te.ibiibi Hnn njioxo MOTHBHpoaaiibi». 

BOHPOCbl HPABA 

/. HPEMBAPmEnbHOE B03PA>KEHME rOCyMAPCTBA-OTBETHMKA 

45. npH npoM3BoacTBe no aeay B Boabuioil LlajiaTC rocyaap­

CTBO­OTBeTMHK B nepBbJtf pa3 saasHAO B03paacenHe no noBOay 

Toro, HTO saaBHTCAb He HCMcpnaa Bce BHyTpnrocyaapcTBeH­

Hbie cpeacTBa npaBOBOw saianTbi. FocyaapcxBO­oxBeTMHK 

yTBcpacaaao, HTO saflBHTCAb ne ooîKaaoBaa HaaoîKenHc na 

nero aaMiiHHcrpaTHBHoro B3biCKaHHfl HJIH nocTanoBJieuHe o 

BOSÔyîKAennH B ero oTHOuieniiH yroaoBHoro aeaa . 

46. EBponenCKHH Cya BHOBB noATBcpHcaaeT, 4 T 0 corjiacno npa­

BHAy 55 PeraaMenTa EaponencKoro Cyaa aio6oe Bospaacenne 

npoiTiB iipHeMaeMOCTH >Kajio6bi aojDiciio 6brrb yKasano, nacKoab­

KO 3T0 nosBOaaiOT xapaicrep Boapa^Kenna H oQcToaTcabCTBa, B 

nHCbMCHHbix nan ycTHbix 3aMe4aHHax no aonpocy o npncMJie­

MOCTH acarioSbi, HpeacTaB.neHnbix BbicoKon J^oroBapHBaiouieHca 

CTopoHOH­oTBCTUHKOM (cM. HocTaHOBaeHHe EBpoHCHCKOfX) Cyaa 

HO aeay «npoKonoBHif npoxHB POCCHH» [Prokopovieh v. Russia] 

(acaaoôa JVs! 58255/00), § 29, CoopnuK nocremoBaenHH n peme­

HHH EBponencKOro C^aa no npasaM HeaoseKa \ECHR] 2004­Xl 

(npHBOauTCa B Bbiaepaocax), c aaJibiienuiHMH OTCbiaKaMii). Ha 

CTaann paccMOTpcnna Bonpoca o npneMJiCMocTH >Kaao6bi aaa ee 

paccMOTpenna no cjuieciBy rocyaapCTBO­oxBeTHHK ne saaBiiao 

HnKai«)ro B03pa>KCHHa, Kacaioiueroca Boripoca o5 HcnepnaHrm 

3aaBHxeaeM BnyxpHrocyAapCTBennbix cpeacxB npaBOBon saiun­

Tbi. CaeaoBaxeabHo, rocyaapCTBO­OTBernnK Ha aannon cxaaHH 

np0H3B0acTBa no aeay anmacTca npaaa saaBHTb npeaBapnxeab­

Hoe BOspayKCHHC no noBoay TOPO, ^rro saaaiiTeab ne ncnepnaa Bce 

BHyTpHrocyaapcTBeHHbie cpeacrsa npaBOBOH sainnTbi. Bo3pa>Ke­

Hiie rocyaapCTBa­OTBeTHHKii aoaacno 6biTb no^xoMy oTKaoncHO. 

//. no Bonpocy o nPE/ino/iArAEi^OM HAPVIUEHMM ciAibM 4 

nPOTOKOflA N^7KK0HBEHLiMM 

47. 3aaBHTejib co ccbiaKOfi na cTaTbio 4 I'lporoKoaa JV2 7 K 

KoHBenuHH îKajioBaaca B EaponeHCKHH Cya na TO. HTO no­

cae Toro, KaK on yace OTGBIJI HaKa3aHHe B BHAC aaMiinncTpa­

THBHoro apccTa na Tpoe cyTOK 3a coBcpuiCHHc MCAKOFO xy­

juirancTBa 4 anaapa 2002 r , on 6biji aiiOBb cyAHM 3a 3TO ÎKC 

npaBOHapyiuenne. CTaTba 4 flpOTOKoaa Xe 7 K KoHBenuHH 

HpeaycMaTpHBaeT caeayiomee: 

«1. HiiKio ne aoJiacca 6b!Xb iiOBTOpiio cyjia.M HJIH niiKajaa 

a yiojioaaoM iiopaaKe a paMKax lopacaHKuan oiiaoro a loro 

ace rocyaapCTBa 3a npcciynjicaac, 3a Koxopoc yace obui OKOH­

MaxcJibiio oapaBjiaa aaa oicoaMaicabno ocyacaca a COOTBCT­

crBiai c 3ÏIK0H0M a yiX)jioaao­apoucccya'ibHbr\ni aop.\iaMH 

3ioro rocyaapcraa. 

2. rioaoaccHHa iipCAbiayiiicro nyiacra ne npciiflTcrayioT 110­

BTOpnoMV paccMOrpcnnio acjia R cofnaercrBHH c saKoaoM a 

yrojioBao­npoueccyajibiiLLvai aopMaMH coorBercrB\iomcio 

TOCyAapcrsa. ecjia HMcnrrca caeaCHHa o aoabix HJIH aaoab 

oTKpbiaaiaxca o5cToaTcabCTBax HJIH CCJIH B XOAC npcabiay­

meix) pasfinpaTCJibcrBa Gbijin aoiiymenbi cyaiecTaenaue aa­

pymenaa. iiOBjaiaaniae aa acxoji Jicjia. 

3. OTCT)'ajiCHHa OT BbiiioanciiHa nacxoaiuca cxaxbH aa ociio­

BaniiH nojioaceaiiH CTaxbH 15 KoaaeauHH nc AOiiycKaiarca». 

A. Bonpoc o TOM, 6bi/ia AM nepBan canKMiifl/ np»MeHeHHa;i B 

OTHOiueHiivi 3aflBMTe/iflf yronoBHOM no csoeivty xapaKxepy 

48. EaponeHCKHH Cya oTMenacT, HTO 4 anaapa 2002 r. 

3aaBHTejia i ipusnaan BHUOBIIBIM no pc3yabTaTa.M paccMO­

TpeuHa aeaa , npoBOAHBuieroca B cooTBexcTBun c KOACK­

COM PCOCP o5 aAMHHHCTpaTHBHbix npaBOHapyuieHHax, H 

B COOTBCTCTBHH C pOCCHHCKOH HpaBOBOH KBaaW ÎHKaUHCH 

' CÔopHiiK nocranoBJieiLiui BcptOHHOio cvaa CUIA lUS], roii 5(1.^, c .17S (I W2) (npuxwiaiitiepiiàataïuu) 
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HPEUEAEHTbl 5O/lbUI0M HA/IATbl EBPOHEHCKOfO CVAA HO HPABAM HE/IOBEKA HO CTPAHAM — H/lEHAM COBETA EBPOHbl ; 

CHHTaBuieioca «aaMHHHCTpaTHBHbiM». a HC «yroaoBHbiM». 
TaKHM o6pa30M, aaa Toro HTo6bi ycTanoBUTb, 6bia an saasn-
Tcab «onpaaaan nan ocyMcacH B COOTBCTCTBHH C 3aK0H0M n 
yroaoBHo-iipoueccyajibHbiMH nopMaMn <...> rocyaapcTBa». 
cnaHana naao peunrrb, Kacaaocb an TO npOH3BoacTBo no aeay 
«yroaOBHO-npaBOBoro» Bonpoca no CMbicay noaoacennH CTa-
TbH 4 ripOTOKoaa N2 7 K KOHBCHUHH. 

/. 3oK/7W4eHue Honombt EeponeûcKOio Cyda 

49. HaaaTa EaponencKoro Cyaa, npnuHMaa BO BHHManne 
MaKCHMaabHoe BSbiCKanne B anae aaMHHHCTpaTHBHoro 
apecTa na cpOK naTHaanaTb cyxoK. KOTopoe Morao ôbixh 
HaaovKCHO 3a coBepuienne npaBonapyiueHna, npeaycMO-
Tpennoc CTUTBOH 158 KoacKca PCOCP 06 aaMHHHCTpa­
THBHbix npaBOHapyuicnnax, H aAMHHUCTpaTHBHbiH apecT 
Ha cpoK Tpoe cyTOK, Koropbin saasHxeab peaabiio OTÔbia, 
coHaa, HTO npHsnaHHe saaanTeaa BnnoBHbiM no pe3yjib-
TaTaM paccMOTpcHHa aeaa 4 anaapa 2002 r. HpupaBunaa-
CTca K ocyacACHHio «B yroaoBHOM nopaaKC» no CMWcay 
iioao>KeHHH cxaxbH 4 HpoxoKoaa X» 7 K KOHBCHUHH. 

2. floeodbi cmopoH, u3/io?t<eHHbie e ux npedcmae/ienufix EeponeùcKot^y 
Cydy 

(a) /l,OBOAbi 3aHBHTeaH 

50. B CBOCM HpeacTaBaeHHH B EBponencKHn Cya 3aaBHTeab 
yKa^aji, HTO ero ocyacaenne 3a cOBepuienne npaBonapyuieHna, 
npejiycMOTpcHHoro cTaTbeii 158 KoaeKca PCOCP o5 aaMH-
HHcrpaTHBHbix npaBonapymenHax, orBenacT BbipaôoraimbiM 
B npcucacHTHon npaKTiiKC EBponcncKoro Cyaa KpiiTCpnaM 
ToaKOBanna noHaTua «yroaoBHoe OÔBHHCHHC». SaaBHTCJib 
OTMCTHa, HTO HMCHHO HOTCHUHaabHaa canKHiifl — B ero cay-
nae naTiiaauaTb cyTOK aniuenna cBoGoabi — a ne peaabHoe 
BSbiCKanne. najioîKennoe na nero, 6ujio peuiaiouiHM 4>aKT0-
pOM ns\si HpaBOBOH KBaaH4)HKauHH BMcnaBuicroca CMy B enny 
npaBonapyuienna KBK «yroaoanoro» (on npu 3TOM ccbiaaaca 
Ha nocTaHOBaenne EaponencKoro Cyaa OT 8 niOHa 1976 r. no 
aeay «3nreab n apyme saaBHTcan npoTHS HHaepaanaoB» 
[Engel and Others v. the Netherland.s]. § 85. cepHa «A», 
-No 22. H na iiocTaHOBJieuHe EaponencKoro Cyaa OT 2 cenxa-
6pa 1998 r. no aeay «JTayKO npoTiia CaoaaKHH» [Lauko v. 
Slovakia], CôopuHK nocTaHOBaennn n pcuieuHH Eaponen-
CKoro Cyaa no npaeaM aeaoBCKa [Reports] 1998-Vl). SaaBH­
xeab HanoMHua, HTO na Hero ôbian naaeTbi napvMHHKH aaa 
AOcxaBKH K cyabe. MTO ero npnsnaAH BHHOBHBIM B TOT >Ke aenb 
H uaaovKHaH BSbiCKanncB BnaeTpexcyiOKaHiueHHacBoôoabi 
CO BcxynacHHCM nocxanoBacnna o nanOKCHHH BSbiCKaHiia B 
3aK0HHyK) cnay HCMcaacHHO nocae ero BbineccHna. 

(b) /loBOAbi rocyaapcTBa-oTBCTMiiKa 

51. FocyaapCTBo-oxBexHHK coraacnaocb c TCM, HXO ocyjKae-
HHc saaBHxcaa 4 ansapa 2002 r. no CBOCMy xapaKxepy 6biao 
«yrojiOBiibiM». 

3. Ou,eHKa oôcmoame/ibcme de/ia, daHuafi EeponeOcKUM CydoM 

52. EaponeHCKHH Cya BHOBB noaTBep>Kaacx, HXO npaBoaaa 
KjiaccHct)HKauHa anaa cyaonponsBoacTsa coraacno HauHO-
naabHOMy saKonoaaTeabcxBy ne MO>KeT obiTb eanHCTBeHHbiM 
KpHTCpneM 3HaHHM0CTH Aaa npHMcneuHa npHnunna non his 
in idem B COOTBCTCTBHH C nyHh"TOM ! CTaTbii 4 HpoTOKoaa 
N2I K KOHBCHUHH. B npOTiiBHOM caynae npHMcneHHC JTOH 
HopMbi KoHBenuHH Sbiao 6bi ocTaaaeHo na ycMOTpenne JXo-
roBapHBaioiuMxca FocyaapcTB B TaKon cTenenn, HTO ^TO MOF-
ao npHBCCTH K pesyabTaraM. npoTHBOpenarnHM UCJISM KOH­
BCHUHH (cM. naHÔojiee neaaBuo BbinecenHoe peuieHHC EB-

ponencKoro Cyaa no Bonpocy o npHCMaeMOCTH Aaa paccMO-
Tpenna no cymecTBy acaaoôbi no aeay «CTypôpoTcn npoTUB 
FlopBernn» [Storhraten v. Norway] ()Kaao5a X» 12277/04), 
CôopHHK nocTaHOBaeniiH n pemeniiH EaponencKoro Cyaa no 
npasaM McaoBCKa [È'C/f/?] 2007 —... (npHBOAHTca BBbiaepîK-
Kax). c aaabnenuJHMH OTCbiAKaMu). FlonaTHC «yroaoano-
npoueccyajibHLic nopMbi», coacp>Kamceca B TCKCTC CTaxbii 4 
FlpoTOKoaa N» 7 K KonBCHunn. aoaîKiio TOAKosaTbca B CBCTC 
OOUUIX npHHUHHOB, OTHOCaiUHXCa K COOTBCTCTByiOIUHM Bbl-
paaceHHaM «yrojioBnoe oÔBHnenne» H «naKasanne» B cTaTbax 
6 H 7 KoHBenuHH COOTBCTCTBCHHO (CM. peuieHue Eaponen-
CKoro Cyaa or 11 aenaôpa 2007 r. no Bonpocy 0 npHCMacMO-
CTH AJia paccMarpenna no cyuiecTBy >Kaao6bi no aeay «Xa-
apsnr npoTHB Hopaernu» [Haarvig v. Norway] (acaJio5a 
N° 11187/05); peuienne EsponencKoro Cyaa OT 14 cenxaôpa 
2004 r. no Bonpocy o npHCMacMOCTH aaa paccMOTpcuMa no 
cyiueCTBy îKaaoObi no aeay «POSCHKBHCT npoxuB LUBCUHH» 
[Rosenquist v. Sweden] (>Kaao6a Xe 60619/00); peuienne 
EsponencKoro Cyaa OT 8 anpeaa 2003 r. no BOnpocy o npH-
CMaeMOCTH aaa paccMOTpenna no cyuiecTsy acaaoôbi no aeay 
«Manaccon npOTUB IllBeuHn» [Manasson v. Sweden] (aca-
ao6a Xe 41265/98); nocTanoBjienne EsponencKoro Cyaa no 
aeay «FëKTan npoTHB Opanunn» [Goktan v. France] (>Kaao-
6a X5 33402/96), § 48, CSopnuK nocTaHOBaenHH H peuiennn 
EBponcHCKoro Cyaa no npaaaM neaoBCKa [ECHR] 2002-V: 
HOCTanOBaenHC EaponenCKoro Cyaa OT 23 ceuTaSpa 1998 
r. no aejiy «Maanac npOTHB Opanunn» [Malige v. France], 
§ 35, CôopHHK nocTaHOBaeuHH H pemeniin EaponenCKoro 
Cyaa no npasaM neaoBCKa [Reports of Judgments and Deci­
sions] 1998-VlI; peuienne EsponcHCKoro Cyaa no Bonpocy o 
npncMJieMOCTH jmn paccMOTpenna no cymccTBy a<aao5b( no 
aeay «Hnabccon npOTHs LLleeunn» [Nilsson v. Swede\-i] (aca-
aoôa Xs 73661/01). CoopnuK nocTaHOBacnnn n pcuicnnH EB-
ponencKoro Cyaa no npaeaM MCJiOBCKa [ECIIR] 2005 — ...). 

53. B ycToaBinenca npcueaenTnoH npaKTHKC Eaponen-
CKoro Cyaa BbipaooTanw Tpn KpuTcpna, oobinno HMcnye-
.MLie KaK «KpHTepHH aeaa 3Hreaa» (CM. ynoManyToe Bbinie 
nocTanoBaeHHc EaponcncKoro Cyaa no acay «Sntcnb n 
apyrne 3aaBHTcaH npoTiia Hnaepaanaoa»), KOTOpbic naa-
JieaCHT npHHHMBTb BO BHHMaHHC UpH yCTaHOBaeUHH. OblJlO 
an no aejiy npea'baaaeno «yroaoBHoe oÔBHHenne» nan 
HCT. HepBbiM KpHTepHCM sBaacTca npasoeaa KBaaHc|)HKa-
UMa npaBOHapyujenna B COOTBCTCTBHH C naunonajibUbiM 
saKOHOM, BTopoii KpHxepHH — caM xapaKTcp npaBonapy-
uieHua. a TpCTbUM KpuTepneM aBaaCTca CTcncHb cypoao-
CTH HaKasanna, KOXOpOMy MoaccT noABeprnyTbca COOTBCT-
cxByiomee anuo. Bxopon n TpCTun KpHTcpnn ncnoabsy-
lOTca ajibTepnaTHBHO H neooasaTeabno B cOBOKynnocTii. 
3 T O . oanaKO, ne HCKaKinaeT COBMCCTHOPO ncnoabSOBanna 
H TOPO H apypopo KpnTcpna B caynaax, Koraa anaaiu Ka>K-
aopo H3 HHX B OTAcabHOCTH HC no3BOaaeT caeaaTb oano-
SHBHUbiH BbiBoa o cyiuccTBOBaHHH B acac yroaoBHoro 
OOBHHCHHa (CM. B KaHCCTBe HeaaBHHX HCTOMHHKOB HO 
aauHOMy Bonpocy nocxaHOBaeHHe Eoabiuon OaaaTbi E B -
poncHCKOPO Cyaa no aeay «K)ccHaa npoTUB OHnaanann» 
[,/ussila V. Finland] (acaaoôa Xe 73053/01), § 30—31, 
CôopHHK nocTanOBaeHHH H pemcnnu EaponencKoro Cyaa 
no HpaaaM neaoBeKa [ECHR] 2006 — ..., nocTanoBaenne 
BoabUiOH FlaaaTbi EaponeficKoro Cyaa no aeay «33ex H 
KoHHopc npoTHB CocaHHeHHOPO KopoacBCTBa» [Ezeh and 
Connors v. the United Kingdom] (acaaoôbi Xe 39665/98 n 
40086/98), § 82—86. CôopnuK nocTanoBaennH n peuie-
HHH EaponencKoro Cyaa no iipaaaM neaoBeKa [ECHR] 
2003-X). 

54. Flo poccHHCKOH npaaoBOil KaaccncliHKauHH npaaonapy-
mcHHe «McaKOC xyanrancTBo», npcaycMOTpennoe cTaTbCH 
158 KoaeKca PCOCP 06 aaMHHHCTpaTHBHbix npaBOnapyuie-
Hiiax. CHHTaaocb «aAMnnncTpaTnBHbiM» npaBonapyuienneM. 
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TeM He Menée EaponeHCKHH Cya BHOBB iioaTBepacaaex, HTO 
panee OH ycTaHaaaHBaa, MTO K oTpacan saKOHoaaTeabcxea, 
onpeaeaacMOH B POCCHHCKOH H apyrwx CXOÎKHX npaaoBbix 
cucTCMax KBK «aAMHHHCTpaxHBHaa», oxneceubi iiCKoxopbie 
npaBOHapymcHHa. Koxopwe no CBOCH cyxn asjiaioTca yroaoB-
HbiMH, HO OHH cauQiKOM Maao3HaHHTeabHbi aaa TOPO, HTO Ôbl 
Ha HHX pacnpocTpanaaocb aencTBHc nopM yroaoBHOPO npaaa 
H yroaoBHOPO npouecca (CM. nocTanoBaenHe EaponencKO-
ro Cyaa no Aeay «MeneuieBa npoxna POCCHH» [Menesheva 
V. Russia] (îKaaoôa Xe 59261/00). § 96, CôopnuK nocaanoB-
jieHHH H peuiCHHH EBpOHCHCKOPO CyAS no npaaaM 4eaoBeKa 
[ECHR] 2006 — ...; nocTaHosacnne EsponencKoro Cyaa 
OT 15 Hoaôpa 2007 r. no aejiy «FajiCTan npOTHB ApMennn» 
[Galstyan v. Armenia] (acaaoôa Xe 26986/03), i; 57; nocTa-
HOBaCHHC EaponeHCKOPO Cyaa OT 1 (J)eBpaaa 2005 p. no aeay 
«3HJiH5ep5epp npoxna MoaaaanH» [Ziliberberg v. Moldova] 
(acajio6aXe61821/00), § 32—35). 

55. rio CBOCMy xapaKTcpy BKaK)4eHHe npaBOHapyuiCHHa 
«McaKoe xyanpancTBo» B KoaeKC PCOCP o6 aaMHHHCTpa­
THBHbix npaBOHapyuieHHax cayaouio ueaaM rapaiiTHpOBanHa 
3auuHTb! neaoBeHecKOPO aocTonncTea w oOuiecxBennopo no-
paaKa — ueHHOcren n HUTepecoB, KOTopbie oGbinno naxoaaT-
ca B c(j)epe oxpaiibi ypoaoanbiM 3aK0H0M. CooTBCTCTByiomaa 
HopMa yKa3aHHoro KoaeKca oôpauiena KO BCCM ppaîKaauaM, a 
He K rpynne aHu, oôaaaaiomeu OCOÔBIM cTaxycoM. YKaaanne 
na «McaKHH» xapaicrep xyanraucT'Ba caMO no ceôe ne ncKaio-
4aeT epo npaBoayio KaaccH{|)HKauHK) KaK «ypoaoBHOPO» npa-
BOHapyiuenHH B caMocroaxeabnoM noHHMaHun aaoro aeanna 
B paMKax KoHBenuHH, nocKoabKy HHHTO B KoHBeHunn ne po-
Boptrr o TOM, MTO aaa onpeaeaenna xapaKTcpa npaBonapyuje-
nna KaK yroaoBHoro — no CMbicay KpHTcpnes aeaa 3HPeaa 
— o6a3aTeabHo TpeôycTca naauHHe onpeaejieHHOH crenenn 
TsacecTH (CM. ynoManyToe Bbiuie HOCTaHOBaenne Eoabuion 
HaaaTbi EaponencKoro Cyaa no aeay «33ex n Konnopc npo­
THB CoeaHHCHHOPO KopojieacTBa», § 104). Hanoneu, EBpo-
nencKHH Cya CHHTaex, HTO paaBHbie uean B ycTanoBaenHH 
npaBOHapyuieHHa, o KOTopoM uaeT pcMb, ôbian naKasanne H 
npo4)HaaKTHKa. Koaopbie npnsnaioxca xunnnnbiMH npnsHaKa-
MH ypoaoBHbix caHKUHH (Bbiuie, § 102 H 105). 

56. 4x0 KacacTca CTenenn CTpopocTH Mepbi, npcanpHUH-
MaeMon BaacaaMH. xo ona onpeaeaacTca MaKCHMaabHon 
noTenuHaabHon canKunen, npeaycMaTpuBaeMon COOT-
BercTByiouiHM saKonoM. PeaabHo HasHaHennoe naKasa-
Hue HMeeT oTHouieHne K TaKOMy onpeaeaeHuio, HO OHO ne 
MO>KeT npnHH3HTb aavKHocTb Toro, 0 4CM uiaa pe4b H3Ha-
4aabH0 (Bbime, îj 120). EBponencKnfi Cya oTMcnacT. HTO 
CTaTba 158 KoacKca PCOCP o6 aaMHHHCTpaTHBHbix npa-
BonapyuieuHax npeaycMaTpnaaaa naTuaauaxb cyTOK an-
menna CBOÔOABI B KanecTBC MaKCWMajibnon canKunn H HTO 
na 3aaBirreaa B KOHe4noM CMCTC Ôbuio najioîKcno asbiCKa-
nne B BHae Tpex cyTOK anmcHiia cBOÔoabi. KaK Cya noa-
TBCpacAa/i BO MHOPHX cjiynaax, B oôiuecTae, npHBepjKen-
noM npiiHUHiiy BCpxoBencTBa npaaa, B TCX cjiynaax, KOPAa 
cauKUHB, npcAycMaTpHBacMaa 3aK0H0M, n canKuna, peaab-
HO ripHMenacMaa B oTnoiaeHHH Toro nan nnopo saasHTe-
as , BKaHDHacT aHuieHHC HcaoseKa CBOôoabi, cyiuecxByeT 
npe3yMHU,Ha, MTO oOBuneuHa, npeataaaaeMbie 3aaBHTejiio, 
aBaaioTca «ypoaoBHbiMH». 3Ta npesyMnuna MOïKeT ôbiTb 
onpoBeprnyTa xoabKo anuib B HCKaiOHHTcabUbix caynaax 
H ToabKO Topaa, Koraa aHuienne caoôoabi ne MoaccT CHH-
TaTbca «omyTHMo napyÔHbiM» aaa npaBonapyiuHTeaa c 
ynexoM xapaKTepa oOBunenHH. aaHTeabuocTH njin crioco-
5a HCnoaneHua aaHnoro HaKa3aHHa (CM. BbimeynoMaHyxbie 
iiocxanoBaeHHa EeponencKOPO Cyaa no aeaaM «Snpeab n 
apyrne saaanxean npoxne HnaepaaHaoB», § 82, n «33ex H 
KoHHOpc npoxHB CoeAHHeHHOPO KopojieBcxaa», § 126). B 
uacToaiueM aeae Cya He ycMarpHBacT HUKaKux noaoônwx 

HCKAIOHHTeabHblX oGCTOaTCabCTB. 

57. B CBCTC Bbnuen3ao>KenHbix cooôpaacennn Eaponen-
CKHH Cya npnxoaHT K BbiBoay — TaKOMy >Ke, KaK H Oa-
aaaa Cyaa — HTO xapaKTep npaBonapyuicHna «Meanoe 
xyanpancTBO» n CTpopocTb canKunn ôbian aaKOBbiMH, HTO 
na ocyacaenne aaaBnreaa 4 anaapa 2002 p. pacnpocTpana-
exca Kaaysyaa cpaTbn 4 FIpoTOKoaa Xe 7 K KonBenunn oo 
«ypoaoBHO-npoueccyaabHbix nopMax». 

B. Bonpoc o TOM, 6bi/iM /iH npaBOHapyiiieHi/ifl, sa coBepuienvie 
KOTOpbix saflBUTenb 6biA npiiBnenen K OTseTCTBeHHocru, 
OAHidivui 11 reMH >Ke (idem) 

58. CaaxbH 4 FIpOTOKoaa Xe 7 K KoHBenunn ycTaHaBaneacT 
papanTHK), B cooTBeTCTBun c Koropon HHKTO ne aoAîKen OBITB 
cyaiiM HJIH HaKa3aH sa cosepuienne npecTynaenua, 3a coBCp-
uienne KOTOpoPO OH yace Ôbia OKOHuaTeabno onpaaaan HAH 
ocyîKACH. C yncTOM nncaa OÔBHHCHHH, npea^baBacHnbix saa-
BHTcaio no ypOAOBHOMy aejiy, EBPOHCHCKHH Cya cnnTacT ne-
oôxoaHMbiM iipeacae BCCPO ycranoBHTb, ôbiao an KaKoe-anôo 
H3 yroaoBHbiH npaBOHapyuiennn. B coBepuienuH KOTopbix 
ooBHHaacfl saaBHTcab, no cymecTsy TOîKaecTBenno aaMunn-
CTpaTHBHOMy npaBOHapyuiCHHio, 3a coBepuieuHe KOToporo OH 
6bia ocyîKaen. 

/. 3aKnioHeHue fla/iambi EeponeucKoeo Cyda 

59. FlaaaTa EsponencKOPO Cyaa ycranoBuaa: MTO KacacTca 
ocyîKACHHa 3aaBHTeaa B ypoaoanoM nopaaKe no caaTbaM 318 
H 319 YK POCCHH sa ypposy npHMeneHna naciiAHa B OTnome-
HHH npeacTaBHTCJia aaacTH H nyÔanMnoe ocKopôJicHMC npea-
CTBBHTeaa BJiacTU npn ncnoanenHii HM CBOHX aoa>KHOcrHbiX 
oSasaHHOCTen, TO ocyacneHne no 3THM cTaTbaM ocnoBbiBa-
aocb Ha aenCTBiiax saaanTeaa, OTaHMaroiuHxca OT aencTBun, 
na KOTopbix ôbiao ocHosano CPO ocyïKacnne sa coBCpmcHne 
«xyanpancTBa». n BO BpCMenn cjieaoaaBninx 3a HUMH. C apy-
POH CTOpoHbi, B oOBHiieHHii B coBepuieuHH «.xyaHPaucTBa» 
no ciaxbe 213 YK POCCHH. npea^baBJiennoM saasHxeaio, yKa-
3biBaaHCb xe ace cjjaKXbi, HTO ôbian noao>KeHbi B ocHoay ero 
ocy>KAeHHa no cTaTbe 158 KoACKca PCOCP oo aaMHHHCTpa­
THBHbix HpaBOHapyuieunax. YMHTbiBaa, HTO iipaBOHapyuieHHc 
«MCJiKoe xyanpancPBo», KaK ono onpeaeaeno B cxaTbc 158 
KoacKca PCOCP o6 aaMHHHCTpaTHBHbix npaeoHapyiueHHax. 
H npaBOHapyixieuHe «xyanpancTBO» no cxaxbc 213 YK POC­
CHH HMcan oannaKOBbie rjiaBiibie oacMeuTbi CBOHX cocTaaoB. 
a HMeiiHo napyiaenne ooutecTaennoPO nopaaKa, HaaaTa Cyaa 
caeaaaa saKaioMenne, HTO saaanTcab ôbiJi npHBaeMen K yro-
aoBHOH OTBeTCTBCHHocTH 3a coBcpiucHHC npaBOHapyniCHHa, 
3a coBCpuiCHue KOToporo on panee 6bia yvKc ocyacacH. 

2. JJoeodbi cmopoH, u3no?KeHHbie e ux npedcmaenenufix 
EeponeucKOMy Cydy 

(a) JSflBojihi saHBineaH 

60. SaaBHTcab yKasaji B CBOCH acaaoôc B EaponencKiin Cya. 
HTO B TCX cjiynaax, Koraa 3a cOBCpiuenne pasauMUbix iipaBo-
napyuieuHH HcaoBCKa npnaaeKaiOT K OTBCTCTBeHnocTH B 
nocaeaoBaTcabHOM nopaaKe, KaK pesyabTBT oanoro aeanna. 
KaiOHCBOH BOnpOC COCTOHT B TOM, HMCai! aU COCTaBbI '3TnX 
HpaBonapyuienMH «oannaKOBbie paaanbie aaeMenTbi». B npe-
ueaeiiTHOH npaKTUKe EspoiiericKOPO Cyaa OTaeabUbie npaBo­
napyuienna pa3AHHaK>Tca, npn 3TOM Cya ncnoabsycT KpH­
TepHH naaHHua B HHX «oannaKOBbix paaBUbix 3jieMeHT0B» B 
naxH caynaax. Bo-ncpBbix, B TOM caynac. KOPaa acHCTBua. 
BMenacMbie B Buny saaBureaio, ôbian ne oaiiHMH n TCMH 
>Ke, HTO KacacTCfl AByx npaBonapyuieHHH (KBK B Bbuueyno-
ManyTOM aeae «MaHaccon npOTUB LUBCUHH»). Bo-BTopbix, 
B TOM caynae, Koraa cocTasbi caMnx npaBonapyuiennn co-
aepîKax pasaHHHbie cyuiecTBenubie npnsiiaKn (KaK B aeae 
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«ILIforre npoTUB ABcrpnn» [Schntte v. Austria] (nocTanOB-
aenne EaponcHCKOPo Cyaa OT 26 nioaa 2007 r. no acaaoôe 
Xe 18015/03): YpoaoBUbin KOACKC AacTpnn npcaycMaapHBaa 
oTBCxcTBennocTb sa ypposy npHMcncHHa nan npHMeneHne 
nacnana npOTHB iipeacTaBHTcaa Baacan. TOPaa KBK SaKon «O 
oesonacnocTH aopo>KHOPO aanacenna» [the Road Traffic Act] 
npeaycMaTpnsaa OTBCTCTBeHHOCTb npocTO sa 0TKa3 BoanTcaa 
ocranoBHTb CBOn aaTOMOOnjib aaa npoBcpKH aoK)MeHTOB). 
B-TpcTbiix. B TOM caynae, KOpaa TpeôoBaaocb aoKasaTb — B 
KanecTBe aaacnopo ycjioana aaa ocy>KaeHHa oOBunacMOPO — 
xapBKTcp cyOTjCKTHBHon CTopoHbi oaHOPO npaBOHapyuieHHa. 
HO OTOPO HC TpeôoBaaocb B OTHOIUCHHH apyroro npaaona-
pyuienna (aoKasbiBanne yMbicaa nan neocTopoacnocTn. KaK 
B BbinieynoManyTOM aeae «POSCHKBHCT npoTHs LUBCUIIH», 
nan aoKasbieanne yMbnuaennopo oesaencTBua, KaK B aeae 
«HOHCCTTH H LUecHcab npOTHS OpanuHH» [Ponsetti and 
Chesnel v. France] (peuienne EsponencKOPO Cyaa no Bo­
npocy 0 npncMaeMOcxn aJia paccMorpenna no cyuiecTBy 
>Kajio6 Xe 36855/97 n 41731/98, CoopnuK nocTanoBaeuHH H 
peaieniiH EeponeticKOPO Cyaa no npasaM MCJioBCKa [ECHR] 
1999-Vl). B-HCTBCpTbix, B TOM cayMac, KOPaa ueab cauKunn 
ôbiJia pasnaa (iianpHMCp, iipeAynpeacacHHe n npo(|)HaaKTHKa 
HpaBOHapyiueHHH B oTJinnne OT Kapbi sa n\ coBepuienne, KaK 
B aeae «Mneabae npoana Hopaerun» [Mjelde v. Norway] 
(pcuiCHHC EaponcHCKOPO Cyaa OT 1 ^lespaaa 2007 r. no Bo­
npocy 0 iipneMaeMOCTn iuia paccMOTpenna no cymccTey >Ka-
aoôbi Xe 11143/04). B-naTbix, B TOM cjiynae, KOPaa caHKunn 
KacaioTca AByx pasannnhix lopnaHHecKiix ana (KaK B aeae 
«McaKcen npoTue HopBCPnn» [Isaksen v Norway] (peuie­
nne EBponencKoro Cyaa OT 2 oicTaôpa 2003 P. no Bonpocy 
o iipncMJieMOCTH aaa paccMOipenna no cyuicCTBy >Kajioôbi 
Xe 13596/02). 

61. MTO KacacTca nacToaiuepo aeaa. TO saaenxeab yKa-
saa: cMy ôbiao upcai^aBacHo oOBuneHue no ypoaoanoMy 
aeay no cTaTbe 213 YK POCCHH 3a cpo acncTBua yTpoM 4 
ansapa 2002 P., sa KOTOpbie na HCPO yace ôbiao uaaoaceno 
aaMHUHCTpaTHBHoe BSbicKanne. Ho CPO caoBaM, cocTaabi 
npaBOHapyuiennn, 3a cOBcpuienne KOTOpbix on 6bia npn-
BaCHCH K OTBeTCTBCHHOCTH HO CTBTbC 213 VK PoCCHH H 
no CTAPbe 158 KoacKca PCOCP 06 aaMnnHCTparMSHbix 
npaBonapyiueHHax. cooTBeTCTBCHiio coAepîKaan oanna­
KOBbie PaaBHbie 3aeMeHTbi, KaK ^JaKTHnecKne, TaK H lopn-
AHMCCKlie. 

62. Ho MHCHHio saaBHTCJia. ooa ACJia a OTHOiueHHH nero 
Kacaancb OAHHX H TCX ace (i)aKTOB. TO ecrb CKBCpnocaoBne B 
aapec coTpyanuKOB MiianuHH. HapynieHue oômecTacHnopo 
nopaaKa. OTKas noaHnniiTbca pacnopaîKennaM coTpyanuKOB 
MHAHUHH n noHbiTKa noÔepa H3 OTaeaenna BnyTpennnx aeJi 
yapOM 4 anaapa 2002 r. OaKTHMCCKaa naenTHHiiocTb 3THX 
aefiCTBun saaBHTeaa BbiacKaaa n3 nx onncanna B npoTOKoae 0 
coBepuieHHH aaMHHHCTpaTHBHbix npaBOHapyuieHHH OT 4 an-
Bapfl 2002 p. H B oÔBHHHTeabHOM saKaioHCHHH crp 19 anpeaa 
2002 p. 

63. MTO KacacTca npaBOBOîi KBaaH(J)HKaunn 3THX aeîicTBHH, 
TO npuBJieneHHe saasHTeaa K oTBCTCTBenHocTH sa nx cosep-
lueHiie ôbiao BOSMOVKHO anoo no CTaTbe 158 KoaeKca PCOCP 
0Ô aaMHHHCTpaTHBHbix npaBOHapymeHHflx, anoo no cxaTbe 
213 YK POCCHH. XOTB actus reus^ AByx npaBonapyuieHHH 
HC BHOJine oannaKOBo, nx cocraabi coaep/Kaan oannaKOBbie 
niaBHbie 3aeMeHTbi FloiiaTHC «ppyôoe napyiucHHe oôiae-
CTBCHHOPO nopaaKa, Bbipaacaioiuee aenoe HeyBaacenne K 06-
lUCCTBy» HO ciaTbC 213 YK POCCHH no cyTH oxeaTbiaacT CO­
ÔOH iionapne «ncucnsypnaa ôpaub B oouiecTBenHbix wecTax. 
ocKopOHTcabHoe upHcraBanne K ppasKaanaM» no CTaTbe 158 
KoaeKca PCOCP 06 aaMHHHCTpaTHBHbix npaBonapymeHHax. 

SaaBfPPeab cocaajica na npaK-ruKy Bepxoanopo Cyiia POCCHH­
CKOH Oeaepaunn. KOTopwH c 1978 roaa yKasbmaa. HTO oano 
aeaHHC M0>KeT oôpasoaaTb cocTaa anÔo aaMnnncTpaTHBHOPO 
npaBonapymenna «MejiKoe xyjinpancxBO», HJIH cocxaa ypo-
aoBHO naKasycMOPO «xyanrancTBa», no HHKaK ne oôa cocxaBa 
(CM. Bbiuie, nyuKT 30 nacToamcpo nocTanoBacHua). Caeaoaa-
TCabHO. B03M0îKH0CTb OTBeTCTBCHHOCTH Sa OanO aCaunC, OÔ-
pasyioiuee cocTas pasacabUbix npaBOnapyuienHn [concours 
ideal d'infractions], B HacioaiuCM aeae ncKjaoMena. 

(b) HoBOAbi rocyaapcTBa-OTBeTHHKa 

64. B CBOHX npeacTaBJicHHax EsponencKOMy Cyay pocyaap-
CTBO-OTBCTMHK yTBCpacABao, MTO saaBHTCjib coBepmna ABa 
npaBOHapyuieHHa, Koaopbie OTannaancb apyr OT apyra KaK c 
4)aKTHHecK0H, TaK n c lopHannecKOH TOHKH spenna. 

65. MTO KacacTca (|)aKTHHecKOH cTOpoHbi ae/ia. TO pocy-
aapCTBO-oTBCTMHK yTBcp'/Kaaao: ypoaoBHoe npecaeaoBaune 
saaBHTeaa sa cOBCpuieHue npec lynacHua «xyaHPancTso» 110 
HacTH BTopoH CTaTbH 213 YK POCCHH uMcao oPHouienne K 
ero CKBepnocaoBHK) B aapec KaniiTBHa Muannun C. n Manopa 
MnaHUHH K., KOPaa nocaeaHun cocTaaaaa npoTOKoa oo aaMU-
HHCTpaTHBHOM npaBoiiapyuieHHH, TO ecTb nocjie mo^o, KÛK 
aAMHHHCTpaTHBHoe HpaBonapyuieHHe y>Ke ôbiao coBCpuicHO. 
B cooTBCTCTEHH c TCM. HTO cooôiunao EBponcfiCKOMy Cyay 
POCyaapCTBO-OTBCTMHK, C yMCTOM TpCÔOBaHHH, HTOÔbl HpO-
HSBoacTBo HO aaMHHHCTpaTHBnoMy aejiy aojiacHO ôbi'ib ocy-
mec'iBJieno «obicapo» H B «pasyMiibin cpOK», uaunonajibHbic 
BaacTH HC CMOPan HesaMcaaHxejibno npUBaenb saaanrejia K 
ypoaoBHOH OTBeTCTBCHHOCTH sa BbiuieyKasannbie ePO aeii-
CTBiia, nocKoabKy BJiacTH sannMaaucb aociaBKoil saaBurejia 
K cyabc Jinn BOsoyacaenna ypojioanoPO aeaa iiorpeôoBaaocb 
Aono/iHiiTcabHoe spcMa H saBepuieiine cocTaB/ienna onpe-
aeaeHHbix npoueccyaabnwx BKTOB. HO Muennio pocyaap-
CTBa-OTBCTHHKa, HaCTOaiUCC ACnO B CMblCaC CPO (J)aKTHHCCKHX 
oôcToaTcabCTB cxoace c BbimeynoMauyTbiM aeaoM «UlhOTTC 
npoTHB AacTpHH» H aeaoM «ACKH npoTna AfiCTpnu» [Asci 
V. Austria] (peuienne EsponeficKOPO Cyaa no Bonpocy o 
npHCMaeMOCTH aaa paccMOTpcnna no cymecTsy îKaaoôbi 
Xe 4483/02, CôopnuK nocTanoBacHiiH n pcuiCHun Eaponen-
CKOPO Cyaa no npaaaM neaoBCKa [ECHR] 2006 — ...). 

66. MTO Kacaerca npaaoBOH KaaccH(|)nKauHH aeannn, TO PO-
CyaapCTBO-OTBCTMHK HpHSHaaO, MTO OTBCTCTBeHHOCTb KBK 3a 
aaMHHHCTpaTHBHoe npaBOHapyuicHHc «MeaKoe xyaupancTBo», 
TaK H 3a ypojioBHO naKasycMoe «xyjinpancrao» sauinuiaCT oann 
H 'lOT ace saKOHHbiH HHiepec — oxpany oôiuecrBennoro no­
paaKa. OanaKO STH aaa npaBonapymeHna pasannaiOTca CBOHM 
actus reus, TaacecTbio Hapyuiennji ooniecxBennopo nopaaKa, 
a TBKîKe crporocTbK) npcaycMOTpcHHbix sa nx coBepuiCHHC 
cauKUHH. AaMHHHCTpaTHBHoe npaBonapyiucnne aajiac-rca Me­
née TaîKKHM HpOTHBonpaBHbiM aeaHHCM, MCM HpccTynaeHne. 
nocKoabK-y noa aaMHHHCTpaTHBHbiM npaBonapyujenncM no-
HHMacTca npocTo oTcxynaenne ox counaabHbix n MopaabHbix 
HopM. Toraa KaK npecTynjienne npeanoaaracT HcnoabsoBanne 
HacHana npOTUB npeacTaBiiTeaa saacTn n conpOTneacHne eMy. 
FocyaapcPBo-OTBeTHHK yKasaao, MTO «McaKoe xyanpancPBO» 
ne ToabKO uaKasbiBacTca ôoaee KopoTKHM cpoKOM anuiCHna 
CBoôoabi, HO H ycaoBua C0Acp>KaHHa noA aaMHHucTpaxHB-
HbiM apecTOM TaKa<e aynuie, HCM ycaOBua B ucnpaBineabHOM 
yHpeacaeuHH, pae ocyacaennbie npecrynnnKH oTObiaaiox na-
SHanenubie HM cpoKn naKasanna. HosTOMy neatsa POBOpHTb o 
TOîKaeCTBCHHOCTH AByx HpaBOHapyuicHHH. 

(c) /loBOAbi rpeTbeii cropoHbi 

67. TpCTba cTopona yTsepacaaaa, HTO 4>paHuyscKoe cao-
BO ((infraction» n aupanncKoc caoBO «npaBonapyuienne» 

\ i l i i ' . ri'iisi/oT ) - BHHOBIIOL',-tciicTBnc, .acriCTBitc s coBepiuCHiiiiKoropornoiiHMHHeTcnnoiospcBacMhiH «JTH oGaitHscMbiu. oifbcKTiiBHas cTopOHa npOTHBOripaBHoromnCTBim {npinie^ui/'iii; ptduhiiiiti) 
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[offence] HMCIOT aaoaKoe nponcxoacaeHue: ao-nepabix, B 
peajibHOM, KOHKpexnoM, SJioyMbuuaennoM aeannn , KOTOpoe 
BbiSBaao HapyiucHHe oôiuecTaennoPO nopaaKa, a so-BTopbix, 
B npaaoBOH KBaan^iHKauHH npaBonapyuiCHna, TO ecTb B a n c -
nOSHTHBHOH HaCTH HpaBOBOH HOpMbl, OHHCblBaiOUien aCH-
ciBHa, noaaejKauine naKasannio. HeiopHannecKoe 3HaMeHHe 
caOB «infraction» nan «npaBonapyiuenne» OTHOCHXca K 
ACHCTBHaM npaBonapyiuHTeaa. 3Ta nyTannua CKpenaaaacb 
McacaynapoaHO-npaBOBbiMH aKxaMu, B Koxopbix (|)aKXHMe-
CKH Hcnoabsoaaancb oôa Bbipaacenna («npaBOHapyuienna» H 
«4)aKTbi»). 3 T H M - T O H oÔTiacnaerca. noMCMy caoao «npaBo­
napyuienne» [offence] ôbuio nepeBeaeno. KaK <des mêmes 
faits» BO ({)paHny3CK0M aapnanTe KoHBenunn o npHMeHennn 
LUenpencKOPO copaaiuenna OT 14 niona 1985 P. 

68. Ho MHennK) TpcTben cToponbi, asyCMbicacHHOCTb, 
OKpy>Kaiomafl TcpMHHbi «infraction» n «npaBOHapyuicHHC». 
cosaaaa nyranHuy BnyTpn yHpeacaennH KonacHunn. B TO 
BpCMa KaK KoMHCcna no npaaaM neaoacKa B CBOCM peuieunn 
OT 7 MapTB 1996 r. no aejiy «PannncH npoTHs OnnjiaHann» 
[Raninen v Finland] (îKaaoôa Xe 20972/92). EaponeHCKHil 
Cya B CBOCM nocTaHOBAennn OT 23 OKraopa 1995 p. no aeay 
«Fpaannpep npOTUB A B C T P H H » [Gradinger v. Austria] (ce-
pH3 «A», Xe 328-C) ncnoabsoBaan caoBO «npaBonapyuie-
HHC» aaa onncanna aencTBun saaBHTeaa, nocraHOBJieHne 
EBponencKoro Cyaa OT 30 nioaa 1998 P. no aeay «Oanacnpa 
npOTHB LUaeHuapHH» [Oliveira v. Switzerland] (CôopHHK 
HOCTaHOBaeuHH H peuicHHH EaponenCKOro Cyaa no npasaM 
HcaoBCKa [Reports] 1998-V) Obiao cuPHaaoM HOBOPO OTXoaa 
OT npeacHHx nonaTun: Cya copaacnaca, HTO pasannnbie cyaw 
Morya paccMaTpnsaTb a e a a o «pasaeabubix npaBonapyiue­
HHax. aaîKC ecan 3TH npaBOHapyuienna aaaaiOTca nacTbio 
eannopo npecTynnoro aeanna» . OTCioaa iionaTue «npaso-
Hapymenne», ToaKycMoe KaK «aencTBna», Hanajio ycTynaTb 
Aopory noAxoAy, KOTOpbiH aaTopbi TCKCTB HpopoKOJia Xe 7 K 
KOHBCHUHH ne npeABnaeaM. 

69. TpcTba cTopona noaaeppaa KpuTHKc npeueaeHTuyio 
npaKTHK7 EsponencKOPO Cyaa sa ee ncnpcacKasycMOCTb n 
npaBoeyro neonpeaeaenHOCTb n npHsaaaa Cya asaab na BO-
opyacenne ôoaee nocaeaOBaTCJibUbin noaxoa. Ho MHeHHK) 
TpcTbCH CTOpOHbi, iioaxoa, saKJiiOMaioiuHHca B onpeaeaeiiHH 
TcpMuna idem na ocnoae nonaTna «oann n TC ÎKC (|)aKTbi», 
aeaacTca naMuopo ôojiee ôesonacnbiM aa« ppaacaauMna MC-
ToaOM, MCM noaxoa, ocnOBbiBaiomnnca na npaaOBOn TO>Kae-
CTBCHHocTn. BsaTHC na BOopyaccHue noaxoaa na OCHOBC no-
HHTna «oann n TC >Ke c])aK'ibi» yKpenujio ôbi aoBCpnc K npcue-
ACHTHOH HpaKTHKe Cyaa, Kacaiomeeca HCOTnyacaaeMoro npa-
aa, KOTopoe HH npn KaKnx oôcTOflTcabCTBax ne aojiacno ÔbiTb 
oôi>eKTOM CBoÔoaHOPO ycMorpenna nannonajibnbix Bjiacren. 

3. Ou^enKQ oôcmofimenbcme dena, àanna» EeponeùcKUp/i Cydoivt 

(a) KpaTKoe M3Jio%eHHe cyuiecTByiomiix noaxoaoB 

70. CBOA HopM npeHCACHTHOH npaKTHKH, cosAanHbiH E B -
ponencKHM CyAOM na npOTaaccHHH ncTopiin npHMenennfl 
CTaTbH 4 LlpOTOKOaa Xe 7 K KouBeHunn, aeMoncTpnpycT cy-
laecTBOBanne necKoabKux noaxoaoB K Bonpocy, Ôbuin a n OA-
HHMH H TCMH TKC npaBOHapyuicHHa, sa coBcpiuenne KOTopbix 
saaBHTcab 6bia upuBacMen K OTBeTCTBennocTH. 

71. FiepBbiH noaxoA, KOTOpbiH KonuempnpycTca na no-
HaTHH «oaHH H TC ace aencTBHa» saaBUTCJia ane saBucn-
MOCTH OT HpaBOBOH KBaaH4}nKauHH 3THX aeHCTBHH [idem 
factum], HaaiOCxpHpyeTCH nocTanoBacHueM EsponencKOPO 
Cyaa no Aeay «FpaanHPep npoTua ABCTpnn». B 3TOM a e a e 
p-H FpaanHPep ôbia ocy)KaeH B yroaoBHOM nopaaKe sa npn-
HHHCHHe CMCpTH HCaOBCKy HO HCOCTOpOaCHOCTH, a TBKacC 
oiiiTpa(|)OBaH no pesyabTaTaM paccMOTpenna aaMHHHCTpa-

THBiioro a e a a no o ô e n n e n n i o B ynpaBaennn aaroMOÔHJieM 
B cocToaniiH aaKorojibiiopo o u b a n e n n a EBPOHCHCKHH Cya 
ycTanoBHa, MTO xoTa ooosnaneHHe, xapaKTCp n ueab aByx 
3THX npaBOHapymcHHH ôbian pasHbiMU. no a c a y HMcao MC-
CTo Hapyujenne TpeooaannH CTaTbn 4 FïpoTOKOJia Xe 7 K 
KonacHunn, nocKoabKy penienna no OÔOHM aeaaM OCHO-
BbiBaancb na oaHiix n TCX ÎKC aenCTBnax saaanTcaa (CM. 
ynoManyToe Bbime nocraHOBaenne EBponenCKOPO Cyaa no 
a e a y «Fpaannpep npoTua AaCTpHH». § 55). 

72. BTOpon noaxoa TaK>Kc HCXOAHT HS iipeanocbuiKu. HTO 
ACHCTBHa oÔBHHaeMoro, sa KOTopbie OH ôbia upHBaeneH K OT-
BCTCTBennocTH, aeaaioTca OAHHMH H TCMH -/KC, HO nocTyanpy-
CT. HTO oann H TC ace aencTBna MOPyT oôpasoaaTb cocTaabi ne-
CKOJibKHX npaBOHapyuiCHHH [concours idéal d'infractions], 
sa coBcpiuenne Koropbix MOHCHO McaoBCKa cyauTb B OTaeab-
Hbix nponeccax. 3 T O T HOAXOA ôbui BwpaôoTan EaponencKHM 
CyAOM B nocTaHOBjiennn no BbiuieynoManyTOMy Aeay « O J I H -
BCHpa npOTHB lllBeHUapHH», B KOTOpOM SaaBHTCabHHUa CHB-
Maria Ôbuia ocyacaeiia sa lo, MTO oiia ne cnpaBuaacb c ynpaa-
aenncM CBOHM aBTOMOÔnaeM, a saTCM — sa iipiiMnneHHe xe-
aecHbix noBpeacaennn no neocxopoacHocxH. Ee asroMoônab 
Bbicxaa Ha npoTHBonoao-acnyio nacTb aopopn, yaapiiB oann 
aBTOMOÔnab, a SBTCM CToaKiiyBuincb co BTOpbiM aBTOMoôn-
acM, BoanTeaio KOTOporo ôbian npHMnnenbi ccpbcsnbie Teae-
cHbie HOBpeacaenna. EaponencKiin Cya ycTanoana. HTO 4)aK-
Tbi aeJia asjiaan coôon THunHHWH npiiMcp CAHHOPO AeaHua, 
oôpasyioiuepo cocTaabi pa3iu^tHbix upaBOHapyinennii. TOPAO 
KaK CTaTba 4 OpOTOKOJia Xe 7 K KoiiBeHunn saiipeiuaepxoabKO 
cyauTb aioaeH aBa>Kabi sa coBepiuenne odiioco u mo.io jice 
upaBOHapyiaenna. Ho XMHCHHIO Cyaa, xoTa npHHunny naaae -
acaïuero OTnpaBaenna npasocyana ôoaee OTecnaao ôbi, ecan 
npnpoBopbi 110 aeaaM B OTHoniennn OÔOHX npaBOuapymeiiuH 
ôbian ôbi BbiHccenbi OAHHM n TCM ace cyaoM no pesyabaaTaM 
eannopo pasÔnpaTcabCTBa, TÔT ^a\cT, MTO no paccMaTpnBae-
MOMy acay pcHb uiaa o aayx cyacôubix pasônpaTcabCTBax. ne 
HMCCT peuiaiomcpo snanenna To oôcToaTcabCTBo, HTO ae/ia 
oô O'iaeabiibix npaBonapyujcHHax. aaace B TCX caynaax, Kor-
aa onn Bce cocTaeaaan nacpb eannopo iipecxynnopo aeanna . 
paccMaxpHBajiHCb pasubiMu cyaaMH, ne npnaeao K napyuie-
HHK) TpeôoBaHHH cxaxbH 4 FlpoTOKOJia Xe 7 K KonBCHunn. 
ocoôenno B caynae, KOPaa ne npoHSBOAHJiocb caoacenne canK-
UHH (CM. ynoMSHyToe Bbiuie nocTanoBJieiiHe EeponeHCKoro 
Cyaa no aeay «OanBcnpa npOTiiB LUBcnuapHn», § 25—29) . 
B nosace paccMOTpennoM aeae «FcKTan npOTHB O p a n u n n » 
Cya TaKace nocTanoBHJi, MTO HO acay ne ôbiao iiuKaKoro na-
pynienna caaTbH 4 HpoxoKOJia Xe 7 K Konaeiiunn, noTOMy MTO 
oann H xe ÎKC npecxynnbie acncxana, 3a coBcpuienne KOTopbix 
saaBHTcab ôbia ocyacacH, oôpasoBbiaaan cocTasbi afiyx OT-
ACJibHbix npaBonapymcHHii: yronoBiio naKasyCMbic oncpaunw 
c iiesaKOHHO BBOSHMMMH B c ipany iiapKOX'HKaMH M raMo>iceH-
noe npaBonapyujenne, cocioaniee B neyiuiaie raMoacennon 
noiujiHHbi (CM. ynoManyToe Bbiuie nocTanoBjienne EBponen­
cKoro Cyaa no acay «FëK-ran npOTiiB O p a n u n n » , i; 50). TaKOU 
noaxoa ôbia raKace iipUMcnen B aejiax «FOTBC n p o m a O p a n ­
unn» [Gauthier v. France] (peuieiine EsponencKoro Cyaa OT 
24 HKDHa 2003 r. no eonpocy o npneMaeMOCTn aaa paccMo-
Tpcnna no cyuiecTBy acaaoôbi Xe 61178/00) n «Onryn npOTHB 
TypuHH» [Ongun v. Turkey] (peujcnne EaponenCKOPO Cyaa 
OT 10 OKTaôpa 2006 r. no Bonpocy o npncMacMOCTH aaa pac-
CMOTpenna no cymecTay acaaoôbi Xe 15737/02). 

73. n p n TpeTbCM noaxoae ae/iaCTca ynop na «paaanbie 3ae-
MCHTbi» cocTaaoB aByx npaBonapyuiCHHH. B CBOCM nocaa-
noBaennn OT 29 Mas 2001 p. no aeay « O p a n u Onuicp npOTua 
AacTpnn» [Franz Fischer v Austria] (acaaoôaXe 37950/97). 
EBponencKHH Cya noaTBcpana, MTO CTaTba 4 FïpoTOKoaa Xe 7 
K KOHBCHUHH aonycKacT yroaoBHoe npecaeaoBanne sa coBcp-
menne HCCKOJIBKHX npaBOHapymcHiiH. BbiTCKaiomnx ns ean­
nopo npecTynnopo aeanna [concours idéal d'infractions]. 
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OanaKO, nocKOJibKy ôbiao ôbi necoBMccTHMbiM c 3Ton nop­

MOH KonBCHunn cyauTb n uaKasbisaTb Toro nan nnoro saaBH­

Teaa BHOBb sa coBcpujcHHe npaBOHapyuiennn, KOTOpbie jinuib 

«HOMnnaabHO pasannubi», Cya yKasaa, HTO CMy HaaneîKHT 

aonoanureabHO nsynurb, HMcan an cocxaabi xaKux npaaona­

pyiucHnn oann n TC ace «raaanbie sacMeuTbi» nan nc iiMean. 

TaK KaK B ACJic p­na Onmepa cocaaa aaMunncTpaTHBHOPO 

npaBonapyuienna, cocToaBuiero B yiipaBjienim aaTOMOOn­

acM B cocToannn aaKOPoabnopo oubaHCHna. n cocxaB npe­

cxynaCHHa. cocxoaBuiepo B npHMnHcnnpi HcaoBCKy CMcpxn 

no neocxopoacHOCTH, «naxoaacb B cocToannn aaKOPoabHOPO 

OHbaHCHna», HMcan oann n TC ace «paaanbie 3JieMCHTbi», Cya 

ycianoBHJi dpaia napyiiicnna ipeSoBannu ciarbu 4 llpoiOKO­

aa Xe 7 K KouBCHunn. Cya TaKace yKasaji, HTO, caynncb TBK, 

HTO aaa npaBOHapyiuenna. sa cOBepuienne KOTopbix COOTBCT­

CTByioiuce anuo ôbiao npuBacHCHO K OTBCTCTBCHHOCTH, CO­

Biiaaaan ôbi roabKO caerKa, ne ôbiao ôbi npHHnn yKasbiaarb. 

MTO oÔBnnaeMbin ne MOP 5bi Obixb noonepeano npHBaenen K 

OTBeTCTBCHHOCTH sa coBepmeHHC KaacAoro ns nnx. TaKoro ace 

noaxoaa Cya npnaepacHBaaca B CBOCM nocTanOBacHun OT 30 

Maa 2002 p. no aeay «W.F. npoTHB AacTpMn» [IV.F. v. Austria] 

(>Kaaoôa Xe 38275/97,) n B nocTaHOBaennn ox 6 niona 2002 p. 

no Aeay «Canaep npOTUB AacTpnn» [Sailer v. Austria] (a<a­

aoôa Xe 38237/97): oôa aeaa ocHOBbiBaancb na cxoacnx COBO­

Kynnocxax oôcaoaTeabCTB. 

74. Co BpeMenn BBCaenna Konuenuim «paaanbix 3JicMeii­

lOB» npaBonapyuiCHHH EBponencKHH Cya nacTO ccbiaaaca 

na née B paccMaapHBaBuinxca saTCM aeaax. Ho aejiy «Ma­

naccon npoTHB LUBeunn» ôbiao ycTanoBaeno, MTO «paaaubiM 

oacMCHTOM», oTannaBuiuM Hapyiacnne naaoroaopo saKOno­

aaTCJibC'iBa 01 ypoaoBHoro npaBonapymenna, ôbiao lo, HIO 

«3aaBHTeab npn noaa4e CBoen naaoroBon aeKJiapaunn no­

aapaaca na ncnpaBuabHyio HH4)0pMauHio, coacpacaBiuyioca 

B ôyxraaxcpcKHx Kunrax» (CM. ynoManyxoc BBIUIC peuienne 

EaponCHCKoro Cyaa no Bonpocy o npncMaeMOCxn aaa pac­

CMoxpenna no cymecxBy acaaoôbi no aeay «Manaccon npo­

xna LUBCUHH»). AnaaoPHHHbiM oopasoM. no aeay «BaxManep 

npoxHB ABCxpnn» [Bachmaier v. Austria], Cya oxMCxna, 

HXO cneunaabHoc oxapnaioiuce Bnny oôcxoaxcabcxBO B snae 

ynpaaaCHna aBiOMOOnacM e coCToaniin aaKOPOabuoPO onba­

HCHua ôbiao ycTanOBaeno ToabKO no OAHOMV HS Aea (CM. pe­

luenne EaponencKoro Cyaa ox 2 ceuTaopa 2004 r. no aonpocy 

o npncMacMOCTH A^a paccMOTpenna no cyiaccTBy acaaoôbi 

Xe 77413/01). 

75. B paae aea. CBasaniibix c najiOPOBUMH npaBOuapyuie­

HHaMH. ôbiJio ycTanoBaeno. HTO aaa naaopoBbix npaaonapy­

luenna pasannaiOTca no npecTynnoMy yMbicay n uejin (CM. 

ynoManyToc Bbiiuc peiacHHC EaponcncKOPO Cyaa no acay 

«PoscHKBHCT iipoTHB LLlBeuHH»). TaKHC >Ke aBa pasanana 

ôbian ycTanoBaeiibi KaK aaMcnbie B ynoManyrbix Bbuue aeaax 

«CxypôpOTen npoTna HopBCPHH» n «Xaapanp npoTUB Hop­

BCPHH». 

76. /J,pypoH naoop «paaBHbix 3aeMeHT0B» (})HpypHpoBaa 

B anaanse EeponencKoro Cyaa no ABVM AeaaM Hporna AB­

cTpnn. Ho aeay «Xaysep­Cnopn npoTna AacTpnu» [Hauser-

Sporn V. Austria] Cya nocTanoBna, MTO npaBOHapyiucHne. 

cocToaauice B ocTaBaennn ôes HOMOIUH noTcpncBuicro OT 

naesaa aBTOMoônaa, n npaBonapyuieHne. cocToaauiee B ne­

coooiuennH nojinann o caynnBiacMca naesae aaTOMoônaa 

na McaoBCKa, pasaHMaancb no npecaynnoMy vMbicay, a aaK­

vKC HMcan OTHOUicnne K pasannnbiM aencTBHaM n ôesaen­

cTBHio (CM. nocTaHOBaenne EBponencKoro Cyaa OT 7 acKaôpa 

2006 p. no aeay «Xaysep­Cnopn npoxuB ABCTpiin» (jicajioôa 

Xe 37301/03). § 43—46). B aeae «lUioTTe npOTne AacTpnn» 

«pjiaBHbiH 3ae.\ieHT» OAHOPO npaBonapyuienna cocToaa B 

ypposax nan ncnoabsoBaHnn cnabi KaK cnocoôa OKasaHiia 

conpOTHBaenna saKoniibiM apeooBannaM npcACTaanpeaa Baa­

can, TOPaa KaK «paaBHbiH SACMCHT» apypopo npaBonapyuie­

Hna cocToaa B npocTOM OesaeficTBHu B KonTCKCTe oôecnene­

nna ôesonacnocTH aanacenna. a HMCHHO B oxKase ocTaHoanxb 

aBTOMOOnab no Tpcôosannio noanucncKiix (CM. ynoManyxoc 

Bbiuie HOCTanoBacHHC EaponencKoro Cyaa no aeay «LUioxre 

npOTHB ABCTpnn», § 42). 

77. HaKOHcu, B CBOCM HanôoJiee Hcaaano BbinecennoM pe­

uienHH no oôcyacaaeMOMy Bonpocy EBponencKHH Cya onpe­

acana, HTO cocTasbi aayx npaBonapyuicnHH, c})nrypnpoBaB­

uiHx 110 aeay, uMcan pasannubie «raaBiibie 3aeMeirrbi» B TOM 

CMbicae, HTO3TnnpaBOHapyiueHnaorannaancbapypOTap>pa 

B CMbicae HX Ta/KCCTH n nacTynnBuinx nocaeacTBun, nocapa­

TcabCTBa na couHaabHyK> UCHHOCTB, saiunmacMyio saKonoM, 

no npecTyiinoMy yMbicjiy (CM. peuienne EBponencKOPO Cyaa 

OT 4 MapTa 2008 p. no aonpocy o npHCMJieMOcrn /ijia paccMO­

Tpenna no cyiaecTBy acaaoôbi Xe 2529/04 no aeay «FappCTTa 

npoTHB OpanuHH» [Garretta v. France]). 

(b) CoraacoBaHHe noaxoAOB, KOTopbiMH naaaewcHT py­

KOBOACTBOBaTbCH EBponeilcKOMy Cyay 

78. EsponencKHH Cya CHUTaeT, HTO cymecTBOBanne pasno­

oôpasna HOAXOAOB aaa ycxaHOBacHna TOPO, obiao an npaBo­

napyuienne. sa COBepuienne Koroporo 'loro nan nnoro saaan­

Teaa npnajieKaKiT K oTBexcTBennocTn, aencTBHTeabuo npaso­

HapyuienncM, sa coeepuienne KOTopopo OH yace 5bia ocyacaen 

Han onpaBaan. nopoacaacT npaBOByio nconpeAejieiiHOCTb, 

necoBMecTHMyio c ^JynAaMeiiTaabiibiM iipaBOM neaoBCKa, a 

HMCHHO npaBOM ne npnBacKaTbca K cyaeônon OTBCTCTBCHno­

CTH ABaacAbi sa coBcpuienne OAHOPO H TOPO ace npaBonapyuie­

nna. HMCHHO na TaKOM {|)onc CyA cennac npnsBan AaTb co­

paacoBannoe ToaKOBanne noHaana «oano n TO ace npaBonapy­

uieiiHC» — sacMenaa idem npimunna non his in idem — aaa 

ueaen iipuMenenna cTaTbn 4 LTpOTOKOJia Xe 7 K KOHBCHUHH. 

B HHTepecax npaaoaoH onpcaeaennocTH, iipeacKasycMocan n 

paBCHCTBa ppaacaaH ncpea SBKOHOM Cya ne aoaaccn. HC HMca 

na TO ccpbcsHbix ocnoBaunn, orxoanTb OT npcueaeinoB, cos­

aannbix B panee paccMOTpeuHhix HM aeaax. Ecan >Ke Cya 

HC ôyacT npnaepacHBaTbca annaMiinnoro n SBOaioxiianoro 

noaxoaa, ccTb onacHOCTb, HTO 3TO CTancT npenaTCTBHCM na 

nyan pec})opMHpOBaHHa nan coBepiiiencTBOBanna epo npe­

ueaenTHOH HPBKTHKH (CM. nocTanoBaenne Boabuion HaaaTw 

EaponencKOPO Cyaa no aeay «Bnabxo 3cKeaHneH n apyrne 

saaBHTcan nporuB Onnaanann» [Vilho Eskelinen and Others 

V. Finland] (­acaaoôa Xe 63235/00). § 56. CôopHHK nocTanOB­

aennn H pcuicHHH EBponcHCKOi'o Cyaa no npasaM HCJioBCKa 

[ECHR]2Q01 — ...). 

79. AHa/ins MeacaynapOAHO­npaBOBbix aKxoB. B TOH HJIH 

HHOH {})OpMe HHKOpnOpHpOBaBUlHX HpHHUHH IIOII his ill 

idem, oOHapyacHBacT pasHOOÔpasHC TcpMunoB, B KOTOpbie 

on oôaa4aeTca. TUKHM oôpasoM, ciaxba 4 flporoKOJiaXe 7 K 

KoHBennHH, nynKT 7 cTaTbii 14 HaKTa OOH o rpaacaancKHx 

H noaHTn4ecKHX npaaax n CTaTba 50 XapTnn o6 ocnoBHbix 

npaaax EsponcncKOPO coiosa ynOMiinaiOT «foano n TO ace] 

npaBonapyuienHe», AMCpHKanCKaa KoiiBCHuna o npaaax 

HCJiOBCKa rOBOpHT 0 «TOM ÏKC OCHOBaHHH», KoHBCHUHa 0 

npHMenennn LUeHPencKOPO corjianienHa OT 14 niOHa 1985 p. 

sanpcmacT cyaeÔHoe npccacaoBaHnc «3a TC ace aeanna». 

a CTaTyT Meacaynapoanopo ypoaoBnoio cyaa ncnoAbsycT 

TCpMHH «[TO ace] aeaiine». Pasnnua Mcacay TCpMnnaMM «le 

ace aesHua» nan «TO ace ocnoBanne», c OAHOH cxopOHbi. n 

TepMHHOM «[oano n TO ace] npaBOHapyuienne», c apypon 

CTOpOHbi, ôbiaa yKasana CyaoM EaponencKHX cooÔuiecTB n 

McacaMepHKancKHM CyaoM no upaaaM ncaoBOKa KaK aaac­

HbiH sacMCHT B Hoabsy npHHaxna noaxoaa, ocnoBannopo 

cxporo na xoMcaecxBCHHocxn aeannn n oxseppaiomepo npa­

Boayio KBaan4)HKauHto OXHX aeaHiin, KaK HepeaeBaHxHyio. 

Caeaaa xaKoe yKasanne, oôa 3xnx cyaa noanepKnyaH, nxo 

xaKOH noaxoa ôyaex B iioabsy npaBonapyiunxeaa, Koxopbin 
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ôyaea snaTb, MIO, ôyaynn oaHaacabi npnsnanHbiM BHHO-
BHbiM n oxôbiB HasnaHennoe CMy naKasanne nan ôyaynn 
onpaBAannbiM cyAOM, OH MOMCCX HC onacaxbca ôbixb npn-
BJiCMennbiM K cyaeônon oxBexcTBeHHOcrii sa TO ace Acanne 
(CM. BbHue, iiyiiKTbi 37 n 40 nacToamero nocTanoBaenna) . 

80. EBponencKHH Cya cnnraer, MTO ncnoabSOBanne cjioaa 
«npecTyriaeHiie» B TCKCTC cTarbH 4 HpoTOKoaa Xe 7 K KoHBen­
unn ne Moacex onpaaaaxb ôoaee oppaHunuTcabUbin noaxoA- CyA 
BHOBb nOATBcpîKaaeT, HTO KoHBCHUHa aojiacna ToaKoaaTbca n 
HpHMCHflTbca TaKHM oôpasoM, MToôbi rapaHTHpyeMbic eio npa-
Ba Ôbl/lH npaKTHMCCKHMH H 34)(t)ekTHBHblMH, B HC TCOpCTHMe-
CKHMH H naaiosopHbiMH. KoHBCHuna — 3TO ÎKHBOH aoKyMCHT, 
KOTOpbiH aojiaceii xoaKOBaxbca B caexe ycaoann cepoanauine-
po ana (CM. cpcAH apypnx HCXOHHHKOB HO aannoMy Bonpocy 
HocxaHOBaenne EsponencKoro Cyaa ox 25 anpeaa 1978 r. no 
aeay «Tnpep npoxna CoeanHennopo KopoaeacxBa» [Tyrer v. 
the United Kingdom]. § 3 1 , cepna «A», Xe 6, n nocTaHOBaeune 
BoabuiOH Hajiaxbi EaponcncKoro Cyaa no aeay «Kpncrnn Fya-
BHH npoxHB Coeannennopo KopojieBCxaa» [Christine Goodwin 
V. the United Kingdom] (acaaoôa Xs 28957/95), § 75, CoopniiK 
nocxaHOBacHHH n pciucHHH EaponcHCKoro Cyaa no npaaaM ne-
aOBCKa [ECHR] 2002-Vl). IloaoaccHHa .McacaynapoaHOro AOPO-
Bopa, xaKOPO, KaK Konaeniaïa. aoaacnbi xoaKOBaxbca B CBCTC HX 
ueacH, a TaKace B cooraeTCTBiin c npiinunnoM 3([)(̂ eKTHBH0CTH 
(CM. HOCTaHOBaenne BoabuioH LlaaaTbi EaponenCKOPO Cyaa no 
aejiy «MaMaTKyaoa n AcKapoB npoTHB Typunn» [Mamallculov 
and Askarov v. Turkey] (acaaoôbi Xe 46827/99 n 46951/99), 
§ 123, CôopHHK nocranoBacHiiH n peiucHHH EaponencKOPO 
Cyaa no npaaaM HcaoBCKa [ECHR] 2005-1). 

81. EBPOHCHCKHH Cya aaaee oxMCMaex. ^rro noaxoa, npn 
KOTOpOM aeaacTca ynop na npaBOBon KBaancfjHKaunn aayx 
npaBOHapyuiennn, HBaaeica canuiKOM orpanuMUTeabUbiM B 
OTHOuieiiHH npaB JIHHHOCXH, nocKOabKy ecan Cya oppaHuanx 
ceôa BbiBoaoM 0 TOM, HTO a n u o ôbiao npHBaeneno K OTBCT­
CTBCHHOCTH sa npaBonapyuiCHna, HMCIOIAHC pasaiiHHyio npa-
Boayio KBaaH4>nKaunio, TO Cya pncKycT noaopBaxb rapaiiTHio, 
BOHJioiuennyK) B cTaTbe 4 FIpoTOKoaa Xe 7 K KOHBCHUHH, BMC-
CTO TOPO, HTOÔbi caeaaTb ee npaKTUHecKon n 3(|)4)eKTHBH0H, 
KaK 3T0 TpeôycTca KOHBCHUHCH (cpaaHUTC c ynoManyTbiM 
Bbiuic iiocTanoBaeiineM EaponencKoro Cyaa no aeay « O p a n u 
Onuiep npoTHB AacTpnn», § 25). 

82. CooTBeTCTBCHHO, EBponcHCKHH Cya npnaepacHBaeT-
ca TOH TOHKH spcHHa, HTO CTBTba 4 FIpoTOKoaa Xe 7 K KoH­
Benunn aoa>KHa noHHMaTbca KaK sanpcmaioiuaa ypoaoBHoe 
npecaeaOBanne luin cyaeônoe pasônpaTcabCTBO no aeay o 
BTopoM «npaBonapyuieHHH» B TOH MCpe, B KaKoii OHO OCHO-
Bano na naeHXHHHbix (})aKxax nan 4)aKTax, KOTopwe no cy-
luecTBy oann n ae ace. 

83. FapaHTHfl, 3aneHaTjieHHaa B CTaTbe 4 OpoTOKO/ia Xe 7 K 
KOHBCHUHH, nanniiaeT acncTBoaaTb B MOMCHT nanaaa HOBO­
PO yrojiOBHOPO npecacAOBanna, KOPaa npcaniccTBOBaBiuee 
o n p a a a a n n e nan npeauiecTBOBaBUice ocyacaenne yace 06-
pean cnay res Judicata^ Ha 3TOM 3Tane oôasaTCJibno ôyayT 
HMCTbca MaTepnaabi, oôpasyioiuue npoueccyaabnoe peuie­
nne . KOHM ôbia saBcpiucn nepabin ypojioanbisi npouccc , n 
nepe4eHb oOBniiennH, npcAtaBJiacMbix saaBHTCJiio no no-
BOM)' aeay. 0 6 b i 4 n o 3TH aoKyMCUTbi ôyaya coaepacaTb ns-
JIOMCCHHe OÔClOaTCAbCTB aCJia, HMCIOIAHX OTHOUICHHC KBK K 
iipaBouapyiueiiHio, sa coecpuieuHc Koropopo saaBHTeaa yîKC 
cyanaH, xaK n K npaBonapyuienHK), sa coBepuienne Koxopo-
po CMy npeaiiflBaeHbi oÔEnnenna. Flo Mnennio EaponencKO-
po Cyaa, xaKiie nsaoaccHHa oôcxoaxeabcxB a e a a aaaaiOTca 
naaaoKamen TOHKOH OTCHCTa a a a ycTanOBaenHa, KaKiie 
(JiaKTbi no 0Ô0HM aeaaM ôbian naeHTHMHbi nan no cyiuecTBv 
oanuMH n TCMH ace. Cya noAHepKiiBaeT: ne HMecT SHaacHna, 

KBKHe nynKTbi HOBOPO oDannenna B nponsBOACTae no cae-
ayioiucMy aeay ôbian ocxaBacnbi. a OT KBKHX aaacTii oTKa-
saancb, nOTOMy HTO CTaTba 4 OpoTOKoaa Xe 7 K KonBCHunn 
coaepjKHT papanTHio npoxHB TOPO, MTOôbi HCJiOBCKa cyAHJin 
unn npHBJicKan 6bi OTBCTCTBCHHOCTH C nepcneKTHBon ocyac-
aenna BHOBB no noaoMy aeay. a He sanpCT na BTopoe ocyac­
a e n n e nan BTOpoe onpaBaaHHC (cpaannTC c nyHKTOM 110 
nacTOamcpo nocTanoBaCHHa, HHJKC). 

84. HccaeaoaaHHC EaponenCKOPO Cyaa n03T0My caeaycT 
CKOHueHTpHpoaaTb na xex c|)aKTax aeaa , Koaopbie cocTaaaa-
K)T COBOKynnOCTb KOHKpCTHblX (jjaKTHHeCKHX OOCTOHTCabCTB. 
KacaioiAHXca oanoPO n TOPO ace oOBHuacMoro, n ncpaspbiB-
no CBasanubi Mcacay COÔOH 110 BpeMenn H MCCTV, H naai innc 
KOTOpbix aoaacHO ôbiTb aoKasano aaa TOPO, MTOÔbi aoônxbca 
ocyacAcnna nan BosôyAHTb ypoaoBHoe aeao . 

(c) ripnMeiieiii ie 3Toro noaxoaa B HacxoHiueM jiejie 

85. EBponencKHH Cya nanncT CBOH anajins oôcToaTcabcra 
HacToaiaero aeaa c oôsopa nocaeaoBaTeabHOCxn coObnnn, 
HMCBUinx MCCTO 4 anaapa 2002 p., H ooenHeHnn, npea'fcJiB-
aCHHbix saaBHTcaio. 

86. Pano yipoM noapypa saaBHTeaa ôbiaa ooiiapyaccna na 
TCppnrOpHH BOHCKOBOH HaCTH. H HX OÔOHX aOCTaBHaU B OTaC-
aenne BHyTpennnx aea Xe 9 a a a aann oô tacneunn . HuKaKOPO 
aeaa no (})aKTy nesaKonnopo npoHHKHOBCHiia noapypn saaBii-
xeaa na xeppHTopino BOHCKOBOH nacpn aosôyacaeno ne ôbiao. 

87. Byaynn aocTaajien B OTaeaenne BHyTpennnx aea , saaan-
reab nanaa Kpiinapb na r-acy ^ . n KaiiHTana Muaiiunn C. n OT-
ToaKHya nocJiCAHCPO. Saaanpeab SBTCM nonbiTaaca CKpbiTbca, 
HO ôbia ocTanoeacH, n na nepo naaean napynnHKH. C'oTpya-
HHKH MHJIHUHH peuinan, HTO aepSKoe noBcaenne saaBuaeaa 
oopasycT cocTaa aaMunncTpaTUBiiopo iipaBonapymcHHa. 

88. 3aaBHTeab saTCM ôbiji upenpOBoacaeu e KaônucT Mano­
pa .MliJIHUHH K., KOTOpblH UpHCTVnHJl K COCTaB.neHHK) lIpOTO-
Koaa 06 aaMHHHCTpaTHBHbix npaBOHapyuieHHax. Hpn 3TOM 
TaKace npucyTCTBOBaau KanuTan MMaHunn C. n apypon co-
TpyauHK MHanuHH. 3aaBHTeab npoaoaacaa BCCTH ceôa ne -
HaaaeacauiHM oôpasoM n ôpaunaca B aapec Manopa Muan-
UHH K. 

89. r iocae TOPO, KaK npoTOKoa oô aAMunncTpaTHBUbix npa-
BonapyuieiiHax ôbia cocaaBaen. coTpyanuKn Mnanunn 110-
Mecrnan saaBHTeaa B asTOMOônab, HTOÔBI aocxaBHTb ePO B 
FpHOanoBCKHH P O B ^ . Ho aopope saaanxeab npoaoaacaa 5pa-
HHTbca B aapec Manopa Mnanunn K., KOTOpbin exaji e TOM ace 
aBTOMOônae. n rposna yôiiTb cro. 

90. MTO KacacTca aeaa , Bosôyacaennopo B OTHOuicnnn saaan-
Tcaa, TO EBponencKHH Cya OTMenacT: BO-nepsbix. MTO 4 an­
sapa 2002 p. rpHÔanoBCKHH panonnbin cya ocyAiia saaBHTeaa 
sa COBepuienne npaBonapyuieHna «McaKoe xyanpancTBo» no 
CTaTbe 158 KoacKca P C O C P 06 aaMHHHCxpaxwBHbix npaao-
HapymcHHHx. Xoia B iiocranoBaeHnn FpnoanoBCKOPo panon-
Hopo cyaa coaep>Ka;iocb roabKo oaHO npeAJioacenne, OXHOCHB-
uieeca K ycxanoBaeHHio ([laKTOB no aeay, H HC coaepacaaocb 
ynoMHuanna KaKHC-anÔo aoKasaTCJibCTB, Moacno pasyMno 
iipeanoaoacHTb, HIO iiocTanOBacHue ocHOBbisaaocb na iipo-
pOKOae 06 aAMHiinCTpaTHBHOM npaBonapyuiennH, KOTOpbin 
ôbia cocTaeacH B MHJIHUHH H npeACTaaaen B FpnoanoBCKHn 
panonnbin cya (CM. Bbiuic, nyuKT 15 nacToaiucpo nocTanoB-
aenna) . Hs oôcToaTCJibCTB acAa ycMaTpnaaeTca, HTO BCKOpe 
nocae TOPO, KaK saaauTcab ôi>ia AOCTasaen B oaaejiCHne Bny­
Tpennnx aea Xe 9, epo npHsnaan BHHOBHbiM B aaMunncTpa-
THBHOM nopaaKe sa neuensypHyio ôpanb B aapec coTpyann-
KOB MHAHUHH H HapyiucHHe oôiaecTBCHHoro HopaAKa. 

91. B nocjieayiouicM ypojioauOM ACJIC saaBUTcaio ôbiao 
HpeaijaBaeno oOBHueuHe ns Tpex PIVHKTOB B OTHOUICHHH CO-

' npKHUiin rc^ juilicviui iipcvuiainracT — onMCbiBaa STO B yripomeaHOM aimt — He;(on> ciHMocîh [lOBtopHOro paccMOTpCHiw onHaA.aw pcQiCHKOiv nem luiii .ic.ia no lOAai'CTBL'HHOvty eimpocy tit BCiyjiHfluiHM 

B ̂ laKoiiiiyto ciuiy peiuciiiicM (npiiyii-viime pvOatniuu) 

S 3 S 3 N = 6 2009 531 



HPEUEAEHTbl BO/lbUlOiï HA/IATbl EBPOHEÎ^CKOrO CVAA HO HPABAM HE/IOBEKA HO CTPAHAM ~ H/IEHAM COBETA EBPOHbl W^&^ 

ôbiTHH, HMeBuiHx MCCTO 4 BHBapa 2002 r. (CM. Bbime, OÔBH­
HHTcabHoe saKaiOHCHHC, unanpycMoe B nynkae 21 nacToame­
po nocTanoBacHiia). Bo­ncpBbix, no CTaTbc 213 YK PO CMy 
Obiao HpeaTjaBJieno OÔBHHCHHC B coBCpuieniiH «xyanrancTBa» 
sa Hcucnsypnyio ôpaub B aapec r­acH H. n Kannaana MHanunn 
C. H sa Hapynienne oômeCTaennoro nopaaKa cpasy ÎKC nocae 
Toro KaK saaBHTcab Obia aocTaBaen B oTaeaeHHc BHyTpCHnnx 
aea Xe 9. Bo­BTopbix, no craTbc 319 YK PO cMy ôbuio npea'b­
BBJieno OÔBHHenne B nyôanniioM ocKopôaennn npeacTaBHTC­
aa BaacTH npn ncnoanennH HM CBOHX aoaacnocrrHbix oôasan­
HocTcn sa neucHsypHyio ôpaHb B aapec Manopa MnanuHH K. 
B ero KaOHHCTC. noKa TOT cocTasaaa npoaoKoa oÔ aaMnnn­
CTpaiTiBHOM iipaBOnapymennH. B­ipeTbnx, nocTaTbe318 YK 
PO CMy ôbiao npeaTïaBaeno oOBunenne B yrpose npHMcne­
nym nacnana B OTHomennii npeacTaBHTeaa Baacxn B caasn c 
HcnoancHHCM HM CBOHX aoaacnocxHbix oôasannocxen sa xo, 
HXO npn xpancnopxHpoBKe B FpnôanoBCKnn POB/1 saaBuxeab 
yppo/Kaa Manopy Mnanunn K. yônncTBOM. 

92. '3TO KpaTKOc noBTOpenne coôbiTnn n OÔBHHCHHH aeMOH­

CTpnpyer. HTO B nepeoM onnsoae saaBnaeab Bbipaacaaca neucH­

sypHO B aapec p­acn H. n Kannaana Mnanunn C B noMcmcHun 

nacnopi non cjiyacôbi. aoraa KaK BO BTOpOM H TpCTbCM snnsoae 

on ocKopôaaa Manopa MHanunn K. cnanaaa B CPO KaônncTC, sa­

rcM B aaroMOOnae n yppoacari CMy nacnancM. CaeaoaaTeabHO, 

MOKAy 33 HMH TpCMa 3nH30aaMH HC ÔbIJIO HHKaKOPO BpeMCHHOPO 

nan npocTpanCTBcnnopo eanncTBa. Orcioaa cjieaycT, HTO xoTa 

no cymecTBy noBcaenne saasuTcaa Ôbiao cxoacuM B iCHenne 

BCCPO ana 4 anaapa 2002 P. — B TOM CMbicae, 4TO OH npoaoa­

acaa ycTHO ôpanuTbca B aapec pasHbix aoaacnoCTHbix anu — 

ono He ôbiao aaamnMCa acaHnCM, a CKopec pasaHHHbi.MH npo­

aBJieiinaMH oannx H TCX ace acncTBun, coBCpmcHUbix npn paae 

pasaiiHHbix oôcToaTcabCTB (cpaBiinTc c ynoManyTbiM Bbruie 

aeaoM «PannncH npoxuB Onnaanann»). 

93. MTO ace Kacaerca BToporo n TpCTbcro snnsoaoB. KB­

caamnxca Manopa Mnaiiunn K.. TO ODBHiicHna na cen CMCT 

ôbian HpcATiaBaeHbi saaBHTcaio B ncpsbui n eanncTEcniibin 

pas B ypoaoBHOM aeae. Heabsa no3TOMy poaopHTb. HTO OH 

ôbia cyanM BHOBb sa coBepmenne npaBonapymenna. sa co­

Bcpmcnne KOTOpopo on yace ôbiji ocyacacH nan onpaBAan. 

CooTBeTCTBenno, no aeay ne BosnuKacT nuKaKOPo Bonpoca B 

KOHTCKCTC CTaTbH 4 HpoioKoaa Xe 7 K KoHBenuHH B OTnome­

nnn yroaoBHOio npecjieAOBanna saasniejia no CTaTbaM 318 

n319yKPO. 
94. CnTyauna, OAnaKO, nnaa B OTHOUICHHH xyjiHrancKHX 

aenCTBHH, sa coBepuicnne KOTopbix sasBUTeab cnanaaa ôbia 

ocyacaen B aAMniincrparnsnoM iiopaAKC no cTaxbe 158 Ko­

AeKCa PCOCP oô aAMiinncTpaTHBHbix npaBonapymennax. a 

saTCM npHBaeMCH K ypoaoanon OTaeTCTsennocTH no CTaTbe 

213 YK PO. HocKOJibKy no acjiy pcMb naea oô oannx n TCX 

ace aencrBnax co cxopoiibi oanoro H TOIO ace oOBHuacMOPO n 

B paMKax oanoPO n TOPO ace BpeMcnnopo nepnoaa, OT Eapo­

nenCKOPO CyAa TpeôycTca npoaepnTb. ôbian an nacHTHMnbi 

nan no cymccTBy OAHHMH H TCMH ace (JiaKTiiMecKHc oôcToa­

TCJibCTBa npaBonapymenna. sa coBepmenne KOTOpopo saaBu­

Tcab ôbia ocyîKaen, n (j)aKTHMecKHe oôcroaTeabCTBa npaBO­

napyinenna, sa coBcpiuenne KOTopOPO OH ôbia npnBaenen K 

OTBeTCTBennocTH. 

95. B onpcaeacHHc npaBonapymeHna «MCAKOC xyanpan­

CTBO» no CTaTbe 158 KoacKca PCOCP o5 aAMunncTpa­

THBHbix HpaBonapyinenHflx BKaioneno Tpn anaa npOTnao­

npaBHbix ACHCTBHH: «neuensypnaa ôpanb B oômecTaen­

Hbix MCCTax», «ocKopÔHTcabHoe npncTaBaHHc K rpaac­

aanaM» n «apyrne noaoÔHbie aencTsna. Hapymaiomnc 

oômecTBeHHbin nopaaoK». Haannue Kaacaoro us 3Tnx 

3aeMeHT0B caMO no ceôe aaaacTca aocxaxoHHbiM aaa npH­

SHanna ooannaeMoro BunoanbiM. Hs nncaa 3XHX 3aeMeH­

TOB FpnoanoBCKHH panonnbin cya npiinaa BO anHManne 

asa: ncuensypiiyio ôpanb B oomecxeenHbix Mccxax n ox­

Kas noAHHHHTbca saKOHHbiM xpeôoBannaM coxpyanuKOB 

Mnanunn, nxo Mopao ôbiTb nonaTO KBK sua «aencTBnn, 

Hapymaiomnx oômeCTBCHHbin nopaaoK». 

96. B HOcacayiomeM nponsBOACTBC no ypoaoBHOMy acay 

saaBHTCJuo ôbijio iipeataBaeno oÔBHHenne no caaTbe 213, 

nyuKPy «6» nacTH BTOpon, YK PO. B caasn c 3THM OÔBHHC­

HHCM pocyaapCTBCHHOMy oÔBnHennio TpeôoBaaocb aoKasaTb, 

HTO oÔBHHacMbiH (a) ppyôo napymna oômecxBCHHbiH nopa­

aoK. BbipaîKaa npn 3TOM aBiioe neyBaaccHHC K oômecxsy; (b) 

npHMcnna nacnane anoo yppoacaa CPO npHMcnnxb; (c) oKa­

saa conpoxnaaenne npeacxaanxcaio aaacxn. Hosnuna pocy­

aapcxBCHHoro oÔEHncnna no ypoaoBHOMy aeay cocxoaaa E 

TOM, HTO saaBHTcab BbipaMcaaca Hcuensypno B aapec r­acu H. 

H Kannaana MiianuHH C , a TaKace oiaoaKuya nocaeanepo n 

yppoacaa CMy (|)HsnHecKon pacnpaaoH. B saaann EaponencKO­

po Cyaa HC BxoanT pemenne aonpoca. ôbui an naaaeacaiuHM 

oôpasoM aoKasan KaacabiPi ns 3THX sacMCHTOB, noTOMy HTO. 

KaK yKasbiBoaocb Bbime, ocyacaenne no aaopOMy aeay ne HB­

aacTca TpeôycMbiM 3aeMeHT0M aaa npHMenenna papanann 

cxaxbH 4 npoxoKoaa Xe 7 K KOHBCHUHH, aocxaxonno xopo, HXO 

no 3xnM oÔBHHCHiiaM saaBHXcaa npHsacKJin K yroaoBHOH OT­

BCTCTBcnnocTH ;via npCAanna cyAy, n (nan) MTO CPO peaabuo 

cya nan. 

97. OaKTbi, nocjiyacHBUine OCHOBOH aaa npHBJieMCHua 

saasHieaa K aaMHiincTpaTHBHOH OTBeiCTBenuociH, OTHOCM­

jiHCb K napymcHHio HM oomccTBenuopo nopaa^a B cf)opMe 

neuensypnon ôpann B aapec coTpyanuKOB MHJIHUHH P­MCH 

if. H Kannaana Mnaniuin C. n oTTaaKHBanna iiocaeziHcro. 

Te ace caMbie cjiaKTbi oôpasoaaan raaanbin SACMCHT OÔBH­

Hcnna no CTaTbc 213 YK PO, B COOTBCTCTBHH C KOTOpbiM 

3aaBHTeab napymna oômecTBennbiH iiopaaoK, BbipaîKaaCb 

Hcuensypno, yppOîKaa nacnancM KauHTany MHanunn C. n 

OKasbiaaa cMy conpoTHBaenne. TBKHM oôpasoM, (|)aKTbi no 

aayM acJiBM OTannaancb xojibKO oanuM sjieMenxoM, a HMCH­

HO yppo30H npHMCHHTb HacHaHC, HTO He Ôbiao ynoManyxo 

no nepBOMy aeay. CooTBCTCTBenno. EBPOHCHCKHH Cya na­

xoaHT. HTO yroaoBHoe oôeHnenne no CTBTbe 213. nyHKT «6» 

nacTH BTOpon, YK PO oxBaTbisaao noanocTbio oôcToaxeab­

cxBa npaBonapymenna no cxaxbe 158 KoacKca PCOCP oô 

aaMHHHcxpaxHBHbix npaBOHapymennax n HTO. naoôopoT. 

cocTaB npaBonapymcHHa «MCaKoe xyanpancTBO» ne coaep­

■acaa HHKBKHX 3aeMeHT0B, ne coaepvKaamnxca ôbi B cocTase 

npaBonapymenna «xyaiirancTBO». OôcToaTcabCTBa aByx 

3THX npaBOHapyiiieHiiH ^ojiacHhi no3TOMy paccwaTpHBaTb­

ca no cymecTBy, KaK oann n TC ÎKC. aaa uejien npHMCHCHna 

cxaxbH 4 HpoTOKoaa Xe 7 K KonBenunn. KaK Cya noanep­

KHBaa Bbimc, oôcToaTcabCTBa aayx 3THX npaBonapymcnnn 

cayacaT B KanccTBC canncTBcnnon TOHKH cpaBHcnna, H no­

xoMy aoBoa PocyaapcxBa­oxBCXHHKa o XOM. HTO 3Tn npaBo­

napymenna pasnnancb no CTporocTH npcaycMOTpeiiHbix sa 
HX COBCpmCHHC HaKaSaHHH, HC HMCCT HHKaKOPO OTHOmCHUa 
K HccjicaoBaHHio CyaoM aannopo aonpoca. 

C. Bonpoc o TOM, MMeno /ni iviecTO AyôafipoBaHHe Aea [bis] 

/. 3aKfiioHeHue flanombi EeponeûcKozo Cyda 

98. Oaaaaa EsponencKoro Cyaa BHOBB noATBcpanaa, 

HTO CTBTba 4 npOTOKoaa Xe 7 K KonBCHunn ne CBOAHT­

ca K oôecncHeHHK) iipasa neaoBCKa ne ôbiTb naKasannbiM 

ABaacabi. HO pacnpocTpanacT caoe aencTBiie na npaso ne 

ôbiTb npHBacHCHnbiM K ypoaoBHOH OTBCTCTBCHHOCTH nan 

ne ôbiTb cyAHMbiM ABaîKabi. FlanaTa ycTanoBnaa, HTO aoBOa 

rocyaapCTBa­oTBCTHHKa o TOM, MTO saasHTeab B HTOPC ôbia 

onpaBaan no yroaoBHOMy aeay iio OOBHUCHHIO B coaepme­

HHH xyanpancTBa. ne HMeeT snancHna aaa epo yTBcp'acae­

Hua, HTO epo npnaaeKan K ypoaoBHOH oaseTCTaennocTH n 

cyanan no 3T0My oÔEHnennio BTOpon pas. 
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99. Flaaaxa EspouencKOPO Cyaa noanepKiiyaa, HXO ypo-
aoBHoe acjio B oxHomennn saaanxeaa obiao Bosôyacaeno, 
n npoHSBoacxBO no ncMy Bcaocb OAHHM H XCM ace oxACaOM 
BHyxpcHHHx aea . a yroJiOBHoc ac/io paccMaxpnaaaocb oanuM 
H TCM ace cya ten . Hajiaxa yCTanOBuaa, HTO poccnncKne Baa­
cxn aonycTHan, HTOÔBI nponsBoacTBO no ypoaoBHOMy aeay 
aeaocb npn noanOM ocosnannn, HTO saaBHTcab ôbia paHce 
ocyacaen B aaMnnncapaTHBHOM nopaaKe sa oaHO n TO ace 
npaBonapymenne. 

100. HaKoneu, Haaaaa EaponeMCKoro Cyaa ycTanoBuaa, MTO 
Hapymenne n p n n u n n a non bis in idem ne ôbiao upuannon 
BbiHccenna onpaBaaTcabnoro npnroBopa B OTHomennn saa­
BHTeaa. OnpaaaaTeabUbiH npnpOBop ocHOBbiaaaca Ha ocno-
Bannn no cymecrey aeaa , a HMCHHO na XOM <J)aKxe, HXO pocy-
aapcxBCHHoc oÔBHHenHc ne aoKasaao BHHOBHOCXB saaanxeaa 
B COOTBeTCTBHH CO CTauaapTOM aOKasaHHOCTH BHHbl, KaK 3T0 
TpeôyCTca no yroaOBHbiM aeaaM, B oxaiinnc ox aea oô aaMH-
HHCxpaxHBHbix HpaBOHapymcHHax. 

2. /loeodbi cmopOH, uznoHienHbie e ux npedcmae/ienufix 
EeponeùcKOMy Cydy 

(a) ^OBOAbi saHBHTejin 

101. 3aaBHxeab yKasaa EaponencKOMy Cyay, HXO cxaTba 4 
npopoKoaa Xe 7 K KoHBenunn npHMenaTca ne xoJïbKO no ae­
aaM, B Koxopbix oÔBHnaeMOPO ocyîKaarox B ypojioanoM iio-
paAKe ABaacAbi, HO xaKace n no AeaaM, B Koxopbix asaîKabi 
npHBacKaîox K ypoaOBHOn oxBexcxBCHHOcxn, HCBsnpaa na TO. 
HMcao a n MCCTO iipcabiayiaec ocyacaenne. On nanOMiina, HTO 
B a e a e «Fpaannpep npoTUB ABCTpnn» npHMcnaaacb 3Ta nop­
Ma KOHBCHUHH, aaace xoTa saaBHTCJia ocyanjui sa coBepmenne 
oanoro HpaBOHapymenna n onpasaaan B csasn c OOBIIHCHHCM 
B coBepmCHHH apypoPO. AnaaorHHHbiM oÔpasOM, saaBHTC/ib 
ôbiJi npHBJicHen K yiojioBuofi OTaerciBcnnocTn, cyanM n B 
HTOpe onpaaaaH B caasn c oOBUHenneM B coBcpmennH HpaBO­
Hapymenna «xyanpancTBO», xoTa a o 3Toro on ôbia ocyacaen 
sa coBcpmeHHe npaBOHapymcnna «McaKoe xyanpanCTBO», y 
cocxaBbi KOTOpbix coaepîKaaH oannaKOBbie paaanbie 3aeMeH-
Tbi. Ho MHCHHIO saaBHTeaa, TaKaa CHTyauna upupaanuBaCTca 
K napymcHHK) npnnuHna non his in idem. 

102. 3aaBHTeab aaaee yTBcpacaan. HTO CPO aeao OTannacTca 
OT aeaa «LUyKnua npOTUB Jlnrabi» [Sciukina v. Lithuania] (pe-
meuHC EaponeiicKOro Cyaa OT 5 acKaôpa 2006 r. no Bonpocy 
o npncMacMOCTH a a a paccMOTpcHHa no cymecTsy acaaoôbi Xe 
19251/02), B KOTopoM HauHonaabHbie cyabi HCABycMbicaenno 
npnsnaan , HTO UMcao MCCTO Hapymcnnc npnHunna non his in 
idem H cocaaancb na BOSMoacnocTb cnaTua npeacnen cyaHMO-
CTH no aaMHHHCTpaTHBiiOMy aejiy. B orjinnne OT yKaaaiinoro 
acjia B nacToamcM aeae npocTaa ccbiaKa B npnroBope cyaa 
OT 2 aCKaôpa 2002 p. na aaMnnncrpaTHBHoe aejio B OTnome-
HHH saaBHTeaa ne MoaccT ôbiTb ncToaKOBana KaK npHSHanne 
Hapymenna npaaa saaBHTeaa ne ôbiTb cyauMbiM aaajKAbi. B 
3T0M npHPOBOpc cyAa ne coAcpacaaocb nuKaKoro ynoMniianna 
npiiHunna non his in idem, TO a n B KanecTae nopMbi KOHCTH-
Tyunn, TO a n B KaMccxae nopMbi McacayHapoaHO-npaBOBoro 
aKxa B c4)epe samnTbi npaa McaoscKa nan B KanecTBC nopMbi 
YroaoBHo-npoueccyaabHOPO KoacKca. B KOHTCKCTC poccnn-
CKOPO saKOHoaaTcabCXBa saaanxeab see pasno ne MOP BOC-
noabsoBaxbca npcuMymecxBOM 3xoro npuHunna, nocKoabKy 
rapaHxna npOTHB ayôanpoBanna aca npiiMcnacTca TOJîbKO K 
«upeciynacHMaiM», aoraa KaK saasHTCJia ocyanan sa coaepme-
Hue npasoHapymeHna, KaaccncJiMUHpoBaHHOPO KBK aaMHHH­
CTpaTHBHoe. 3aaBHTeab ôbia onpaaaan ne BBuay noBTopnopo 
xapaKTepa npiiBacHenna CPO K cyaeÔHon OTBCTCTBCHHOCTH, a 
BBiiay OTcyTCTBiia AOKasaTcabCTB ero anubi. 

103. 3aaBHTeab Bbipasna CBOIO oôecnOKoeuHOCTb noaxoaoM 
EeponencKoro Cyaa, npnnaTbiM no aejiy «Snrapeaaa npoTua 

HTaAHH» [Zigarella v. Italy] (pemenne EaponencKoro Cyaa 
OT 3 OKTaôpa 2002 r. no Bonpocy o npneMaeMOCxn aaa pac-
CMOxpenna no cymecxBy acaaoôbi Xe 48154/99), coraacno 
KOXOpOMy B oxcyxcTBHC KaKOPO-jinôo aoKasannopo ymepôa, 
npHHnHennoro saaBHTcacM, CTaTba 4 HpoTOKoaa Xe 7 K Kon­
Benunn ôyacT cHHTaTbca napymeHHon, ToabKo ecan noBoe 
a e a o BosôyacaacTca co snanncM, HTO oOBunacMbin ôbia yîKe 
cyAHM no npeabiayiucMy acjiy. SaasnTeab yaBepacaaa, HTO 
HCBCpOHTHO. MTOÔbi ACao Bosôv/KAaaocb ôbi ôes snaiina po-
cyaapcTBa, TaK KBK ypoaoanbie a e a a Bcepaa BosôyacaaiOTca 
opranaMH pocyaapCTBa. B aïoôoM caynae. (|)aKXHHecKoe no-
aoacCHHC saaanxejia OTaHnacTca OT noaoaccHna saaBHTeaa no 
aeay «3HPapeaaa iipoTua Rpaami», iiocKoabKy poccnncKne 
BaacTH Bcan nponsBoacTBO no ypoaoBHOMy aeay B oxnome-
HHH Hcpo B TenenHe ôoaee HCTbipHaauaTn MecaucB c noanbiM 
snanncM oô CPO npcabiaymcM ocyacaennu. 

(b) iloBOAbi rocyaapcTBa-oTBeTHHKa 

104. FocyaapCTBO-OTBCTHHK yTBCpîKAaao — B nepBbin pas B 
xoae npoHSBOACTBa no Aeay B Boabmon HaaaTC — HTO saasn-
aeab MOP oôacaaoaaab CBoe ocyacaenne no aaMHHHCTpaTHB-
iiOMy aeay B BbimecroamcM cyac. CpOK a a ^ uoaaMH acaaoôbi 
ycTanoBacH B aecaTb cyTOK n MOP ôbiTb npoAaen no xOAaTan-
CTBy CTOpOHbi no aeay. SaasHTeab ne oÔMcaaoaaa CBOC ocyac­
aenne no aaMHHHCTpaTHBHOMy aeay, n ono CTaao «OKonna-
aeabHbiM» iio CMbicay iioaoacennH CTaxbu 4 HpOTOKOaa Xe 7 
K KoHBenuHH. 

105. B xoae Hpoii3BoacTBa no aeay B Haaaxe Esponen -
CKOPO Cyaa, rocyaapCTBO-OTBeTHHK yTBcpacaaao, HTO Fpn-
ôanoBCKHH panoHHbiH cya onpaaaaa saaanTcaa B caasn c 
oÔEHnenncM B coBepiueunn xyanrancTBa no MBCTH Bxopon 
CTaTbH 213 YK P O n TCM caMWM ncnpaanji napymenne npaB 
saaBHTeaa, panée aonymcHnoe caeacTBneM. HocKoabKy BTO-
poe Aeao saBcpmnaocb BbinecenneM onpaBaaTcabHOPo npn-
poBopa B HacTH oÔBHHenna saaBHTeaa B coBepmennn xyan-
panCTBa, noBTOpnopo aejia ne ôbiao. FocyaapcTBO-oxBexHHK 
He noBxopnao 3xox AOBOA B XOAC nponsBoacxea no a e a y B 
BoabmoH FlaaaTe. 

(c) ^OBOAbi TperbeH CTOpOHbi 

106. Tpexba cxopona iiOABCpraa KpiixiiKC pemenne Eapo-
nencKOPO Cyaa no aejiy «Snrapcjiaa npoxHB Hxaann» , KOTO-
pOe BBCJIO HOBblH KpHTCpHH npHMeHHMOCTH, HC CymCCTBO-
BaBiunn B nepaoHaiiaabnoM TCKCTC CTaTbn 4 HpoTOKoaa Xe 7 K 
KoHBenuHH, a HMCHHO *— npeanoaoacHTeabiiyK) ueab a a n n o n 
HOpMbl KOHBenUHH, CMbICJl KOTOpOH B TOM. 4T0 TOabKO HOBOC 
BosôyacaacMOe yroaoanoe iipec/icaoBanne yMbimaenno na-
pymacT npaanao non his in idem. TpcTba cxopona npnseaaa 
Cya oxKasaxbca OT STOPO aonoannxejibnoPO KpHTepna, TaK 
KaK OH MOacCT OKasaTbca B ôyaymeM onacntiM. 

3. Qu^euxa oÔcmonme/ibcme deno, dannaFi EeponeùcKUM CydoM 

(a) Bonpoc o TOM, ôbuio a n peu ienne «OKOHHaTeabHbiivi» 

107. EBponcHCKHH Cya BHOBB noaTBcpacaaeT. HTO ucjib cTa-
TbH 4 npOTOKoaa Xe 7 K KonBCiiunn COCTOHT B TOM, MTOÔBI 
sanpcTHTb iiOBTopcHHe yroaoBHOPO aejia, Koxopoe ôbiao sa-
aepmeno «OKOimaxcabUbiM» pemenncM (CM. ynoManyxoe 
Bbime nocxanoBAcnne EaponencKOPO Cyaa no aeay « O p a n u 
O n m e p npoxna ABcxpnn». § 22, n ynoManyxoe Bbime nocxa-
noBacnne EaponencKOPO Cyaa no aeay «FpaaiiHpep npoxna 
AscTpHH», § 53). Coi'JiacHO TOMy, HTO roBOpuTca B n o a c n n -
leabHOM aoKaaae K llporoKoay Xe 7 K KouBCHunn. KOTopwH. 
B cBoio OHCpeab, aejiaea OTCbumy K EaponencKon KOHBCHUHH 
0 MeacaynapoanoM npnsnaHnn cyaeônbix pemennii no yro-
aoBHbiM aeaaM, «peuienne aaaaeTca oKonnaTeabUbiM, "ecan . 
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B COOTBCTCTBHH C TpaaHUHOHHblM BblpaMCCHnCM. OHO OÔpC-
jio cnay res judicata. TaK nponcxoanT, Koraa pemenne aa-
jiacTca BciyiniBuniM B saKoimyio cnay, TO ecTb Koraa HCT B 
aocTynnocTH HHKaKHx aonoaHHTcabHbix oôbuinbix cpeaCTB 
npaBOBOH sanjuTbi nan Koraa CToponu no aeay ncHepnaan 
TaKOBbie cpeacTBa n a n aonycTnan . HTOOBI HCTCKan cpOKn oô-
pamenna K 3THM cpeacTBaM. ne BOcnoabsoBaBuincb H M H " » . 
3 P O T noaxoa rayôoKO yKopennaca B npeueacHTnon upaKTUKe 
Cyaa (CM., nanpuMcp, nocTanOBaenne EaponencKOPo Cyaa no 
aeay « H H K H T H H npoTua POCCHH» [Nikitin v. Russia] (acaaoôa 
Xe 50178/99). § 37. CôopnuK nocxanoBaenHH n pemennn EB­
ponencKoro Cyaa HO HpasaM McaoBCKa [ECHR] 2004-VlIl . n 
pemcHne EBponcncKoro Cyaa ox 15 MapTa 2005 P. no Bonpo­
cy 0 npHCMaeMOCTH aaa paccMOapcnna no cymccTBy acaaoôbi 
Xe 70982/01 no acay «XopnaK npOTHB PyMbinnn» [Horciag 
V. Romania]. 

108. Pemenna , KOTopbic MoryT ôbiTb oôacaaoBanbi B OÔMH-
nOM iiopaaKc, HCKaiOMCHbi ns c(|)epbi aencTEna papauTnn, co-
aepacamenca B cxaTbe 4 FIpoTOKoaa Xe 7 K KouBCHunn, Koab 
CKOpo CpOK :ij\fi noaaan TaKon acaaoôbi ne HCTCK. C apypon 
cTopOHbi. 3KCTpaopaHHapHbrc cpeacTBa npaaoBon samuTbi, 
TaKne KaK xoaaTancTBO o B030ÔnoBJieHHH nponsBoacTsa no 
aeay i^im xoaaTancTBo o BOCCTanoBacunn nponyiucHHo-
po cpoKB, HC aoaaciibi npnuHMaabca eo BHHManne a a a uean 
onpcaeacnna . ôbiao an a e a o saBcpmcHo OKOHHaTcabHbiM 
pcmenncM (CM. ynOMaHyaoe Bbimc nocTanoBacnnc Espo-
ncncKOPO Cyaa no aeay « H H K H T H H npoxna POCCHH», § 39). 
XoTa 3Tn cpcACTBa npaaoBOn sau;HTbi npeacTaaaaioT COÔOH 
npoAoaMceHHc nponsBoacTsa no nepBOMy aeay. «0K0n4aTeab-
Hbiii» xapaKTCp BbiHCCcnnopo no HCMy pemcnna ne saBiicuT 
O'I TOPO, HTO K 3THM CpCACXBa.M UpHÔCran. BaîKHO OTMCXHTb, 
HTO CTaTba 4 FIpoTOKoaa Xe 7 K KOHBCHUHH ne ncKaionacT 
BOSMO/KHOCTH BOsoÔHOBacHHa npOHSBOACTBa HO Acay, KaK oô 
3T0M HCTKO POBopHTca B uyHKTC 2 CTaTbH 4 LlpoTOKoaa Xe 7 
K KoiiBCHunn. 

109. B nacToauicM acjie n o c x a n o B a c n n e cyaa no aaMn-
nncTpaTHBHOMy a e a y OT 4 anaapa 2002 r. ôbiao n a n c -
4aTaH0 n a CTanaapanoM (])opMyaape. B KOTOpoM yKasbi-
a a a o c b , 4 T 0 o n o ne noaaoKHT oôacaaoBannio n HXO OHO 
Bcxynaex B saKonnyio c n a y HCMeaaenno n o c a e Bbincce-
HHa (CM. Bbiuie, nyuKT 19 nacToamero nocTanoBaenna) . 
OanaKO, aaace npcanoaoacHB, MTO a a n n o c nocTanoBacnne 
cyaa Morao ôbiTb oôacaaoaano B TCMenne aecaTH cyTOK c 
MOMCHTa CPO BbiHccenna. KaK 3TO yTBepacaajio pocyaap-
cTBO-oxBCTMnK, i ioc ia i ioBacHnc cyaa npHoôpexaao c n a y 
rcs judicata n o HCTeHennn yKasannopo cpOKa. CToponaM 
no a e a y HC ôbian a o c a y n n b i HHKaKue aonoannxeabHbie 
oôbiHHbie cpeacxBa npaaoBon samnxbi . n o c x a n o B a c n n c 
n o aaMHiniCTpaTiiBHOMy a e a y ôbijio nosroMy K 15 a n s a ­
pa 2 0 0 2 p. «OKOHMaTcabHbiM» B caMocroaTcabHOM CMbicae 
3Toro TCp.MHHa KOHBCHUHH, Toraa KAK nponseoacTBO no 
yrojiOBHOMy a e a y Hanaaocb 23 a n s a p a 2002 r. 

(b) Bonpoc 0 TOM, npennTCTByex a n o n p a B a a n n e SRHBH-
Tcan npnMCHennio r a p n n r n n craxbH 4 IlpoTOKoaa Xe 7 K 
KouBei iunn 

110. KaK n r iaaaxa EsponcHCKoro Cyaa, Boabmaa Haaaxa 
BHOBb HOATBcpacaaeT. HTO CTaTba 4 npOTOKoaa Xe 7 K KOH-
BCHunn ne cBoanaca K oôecneHcnnio npaaa neaoBCKa ne 
ôbiTb naKasannbiM aBaacabi. HO pacnpocapanaeT CBoe a c n -
CTBHC Ha npaBO ne ôbiTb npiiBacHCHnbiM K ypoaoBHon OT-
BCTCTBeiiHOCTH Haii HC ôbiTb cyAHMbiM asaacabi (CM. ynoMs-
uyToe Bbiuie nocTanoBacnne EeponencKOPo Cyaa no a e a y 
« O p a n u O n m e p npoTua AacTpnu» , § 29). Byab 3TO HC TaK, 
ne ôbiao ôbi ncoôxoanMocTH B CTaTbc 4 HpoTOKOaa Xe 7 a o -
ôasaaTb caOBO «uaKasan» K caoay «cyanM», nocKOJibKy aa-
KOBoe ôbiao ôbi npocTbiM ayôanpoBaHneM. CTaTba 4 Hpo-

TOKOaa Xe 7 npHMcnaaca aaace B TCX caynaax . KOPaa a n u o 
ôbiao npHBacHCHO K ypoaoBnoH OTBeTCTBeHHOcxn no aeay , 
no pesyabxaTaM paccMOTpcnna KOTopopo ne ôbia nocTanoB-
a e n oÔBnnnTcabHbin npnpOBOp. Cya BHOBB iioaTBCpacaacT, 
HTO CTaTba 4 HpOTOKoaa Xe 7 K KOHBCHUHH coaepacnr Tpn 
OTaeabHbie rapaHTnn n npeaycMaapHBaeT, HTO HHKTO (i) n e 
noaacîKHT cyay, (ii) HC aoaîKcn ôbiTb cyanM n a n (iii) naKa-
3aH sa coBCpujCHne oanopo n TOPO ace npccTynaenna (CM. 
ynoManvToe Bbinie nocTanoBaenne EsponencKOPO Cyaa no 
aeay «HnKnann npOTHB P O C C H H » , § 36). 

m . 3aaBnTeab B nacToamcM a e a e ôbia oKonnaTCabHO ocyac­
aen sa coBepmenne Mcanopo xyanrancTBa n OTÔbia uasHaneH-
Hoe CMy sa 3TO naKasaiine. O n ôbia SBTCM OOBHUCH B coBCp-
uiennn xyanpancTBa n saKaionen noa CTpâîicy. HponSBoacTBO 
no yroaoBHOMV aejiy npOAOaacaaocb ôoace accaan MCcaucB. 
B TCnenne KOTOpbix saaBHTeaio naao ôbiao ynacTBOBaTb B 
npeaBapHTcabHOM cacacTBnn n npeacaaBaTb nepea cyaoM, 
CoOTBCTCTBenno. IOT cJiaKi, HTO OH B HTOPC ôbia onpaBaan no 
aauHOMy oÔEHnennio, ne Banaer na CPO yTaepîKaeHne. HTO OH 
ôbia npHBaencn K ypoaosnon oTBexcxBenHocxn n cyanM no 
aauHOMy oÔBHnennK) BO Bxopon pas. Ho axon upunnue Boab-
maa Haaaxa, KaK n Haaara EsponencKOPO Cyaa, naxoanx ne 
HMeiomHM BaacHocTH yTBepacACHne pocyaapcTBa-OTBCTnnKa o 
TOM, HTO ne ôbiao unnaKOPo noBTOpHOPo aeaa , noTOMy HTO 
saasHTcaa B naore onpaaaaaH B CBasn c OOBHUCHHCM no na-
CTH BTOpon CTaTbH 213 YK P O . 

(c) Bonpoc o TOM, AHuiH.io a n o n p a B a a n n e lUWBmejin 
ero c r a i ^ c a /KepTBbi i iapymeuHH K o n e e n u n n 

112. HaKOHCu, EBponencKHH Cya nccacaycT aabTcpnaTHB-
HbiH aoBoa pocyaapcxBa-aPBCTMHKa o TOM. HXO onpaBaanne 
saaanxeaa no cxaxbC 213 § 2 YK P O a n m n a o e ro cxaxyca 
«acepXBbi» npeanoaaracMOPo Hapymenna xpeôoBannn cxa-
TbH 4 HpoTOKoaa Xe 7 K KOHBCHUHH. 

113. EaponcncKHH Cya OTMcnaCT, HTO OH paHce yCTanoana, 
n io cnocoô , KBKHM naunouaabubie saac ' in saiuiMaJiHCb aay-
Ma ACJiAMH, MOîKer HMCTB snanenne jina o i ipeacaenna CTary-
ca saaBHTeaa KaK «acepTBbi» npeanoaapacMoro napymenna 
TpcôoBannn CTaTbH 4 LlpOTOKoaa Xe 7 K KonBenunn B CO-
oPBC'icrBHH c copaacoBanubiMH KpnaepnaMn, ycTanoBJien-
HbiMH B npeueacHTHon upaKTUKe Cyaa. TaKUM oôpasoM. B 
BbimeynoManyTOM a e a e «Siipapeaaa npoTna HTaann» Haun-
onaabHbie aaacTH napaaaeabHO aean nponSBOacTBO no aeyM 
ACJiaM B OTHOmenHH saaBHTCJia. Hocjic BbineccHHa «OKOH-
MaTcabHoro» nocTanoBaenna no nepaoMy aeay , nponsBoa-
CTBO no BTopOMy aeay ôbiao npeKpameno na TOM ocnoBa-
HHH, MTO OHO HpOBoanaocb B napymcHHe n p n n u n n a non his 
in idem. EsponeucKHtî Cya co raacuaca c TCM, HTO saacTH 
HCABycMbicacHHO npHsnaaH <^aKi n a p y m e n n a n. npcKpaTMB 
npoHSBoacTBO no BTopoMv Aeay, npeaaoacnan aacKBaTno sa-
paaAHTb npnnnHCHHbiH spea . SasBHTeab nosTOMy yTpaTiia 
CBOH cTaTyc «accpTBbi» npeanoaapacMOPO Hapymenna CTa­
TbH 4 npoTOKOaa Xe 7 K KOHBCHUHH. 

114. EBponcHCKHH Cya pasBiia 3TOX noaxoa B CBOCM pc-
mennn no aeay «OojiKnep npoTHB AacrpHH», B KOTOpOM on 
ycTanoBua, HTO y HaunonaabHbix BaacTcn AoaMcna HMcabca 
BOSMoacHOCTb HCHpaBaaTb cHTyauHio. KaKaa uMcaa MCCTO B 
TOM a e a e — np0H3B0acTB0 no nepBOMy aeay saaeuTcaa Bca 
aaMHHHCTpaTHBHbiH OpPaH, HC HMeBIUHH COOTBCTCTByiOUteH 
noABeAOMCTBCHHOCTH. RocKoabKy 3T0T oppan BHOCaeaCTBHH 
npnsnaa CBOKJ omnÔKy, npeKpaana a e a o H BOSMCCTHA saaan-
TcaK) HasuaneHHbiH mTpa^). saasHTeab Ôoaee ne Mor yasep/K-
aaTb. HTO CPO HHTcpecbi nocTpaaajiH B pesyab ia ie nponsBoa-
cTBa no TOMy acJiy (CM. pemenne EsponencKOPO Cyaa OT 30 
ccHTaôpa 2004 n no Bonpocy o npneMaeMOcan aaa paccMO­
Tpenna no cymecTBy acaaoôbi Xe 6072/02 no acay «OoaKucp 
npoTHB AscTpHii» [Falkner v. Austria]). 
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s HPEUEAEHTbl EO/lbUJOM RA/IATbl EBPOHEHCKOfO CVAA HO HPABAM HE/IOBEKA HO CTPAHAM — H/IEHAM COBETA EBPOHbl 

115. EBponencKHH Cya H03T0My copaaccn, HTO B TCX caynaax, 
KOPaa HauHonaabHbie aaacTn eosôyacaaioT aaa aeaa. HO nosace 
npHsnaWT cfiaKT HapymcHHS npnnunna non his m idem n npea-
jiaraiOT naaaeacamnM oôpasoM saraaanTb npHnuHCHnbiH apea 
nocpCACPBOM, nanpHMCp, npeKpamenna HJIH OPMCHW BTOporo 
ACaa H auHyjiHpoBaHHH ero pesyabxaTOB, Cya anpaae cnecpb, 
HTO saaBHTcab yapaTim CBoii craTyc «acepTBbi» napymenna 
KOHBCHUHH. Byab 3TO nnanc, aaa naunonaabUbix BABCTCH 
ôbijio ôbi HCBosMoacHo Ha nauuonaabHOM ypoanc sapaaanab 
Bpea OT npcanoaaracMOPO Hapymenna cTarbn 4 FlparoKoaa Xe 
7 K KOHBCHUHH, H Toraa Konuenuna cyocnanapHocTn' yrpaTu-
aa ôbi ôoabmyio nacTb CBOCH npaKTUHccKOH noacsHocTii. 

116. Oôpamaacb K (JiaKxaM nacToamcpo aeaa. EBponencKHH 
Cya HC naxoAHT UHKaKux yKasannn na xo, HTO poccHHCKue 
BaacTH B KaKOH-auôo MOMCHT nponSBoacTBa no aeay npn­
snaan Hapymenne npimunna non his in idem. OnpaBaaHHC 
saaBHTcaa no nacrn BTOpoil CTaTbn 213 YK PO ne ocnoBbiBa-
Jiocb na TOM (})aKTe, HTO CPO yace cyanan sa TC ÎKC caMbie aen-
CTBHa na ocHOBannn KoacKca PCOCP o6 aaMHHHCTpaTHBHbix 
npaBOHapymennax. CcbiaKa na aaMnnncTpaTUBHoe aeao. 
paccMaTpHBaameeca 4 aHsapa 2002 p., B TCKcre cyaeônoro 
npupoBopa OT 2 acKaÔpa 2002 r. ôbiao npocTO ynoMUHaHncM 
o lOM. HTO xaKoe aeao UMcao MCCIO. C apyron caopoubi, ns 
TCKCTa npHPOBopa aano ycMaTpnBaexca, nxo FpnoanoBCKHn 
panonnbin cya Hccaeaosaa aoKasaxeabCTaa npoTHB saaBHTe­
aa H ycTanoBua, HTO OHH HC OTBcnaan KpnTcpnio aOKasaHHO-
CPH BHHbi no yroaoBHOMy aeay. COOTBCTCTBCHHO, onpaaaa-
nnc saaBHTeaa oôocnoBbiBaaocb MaTepnaabno-npaBOBbiMn, a 
ne npoueccyaabHbiMH npHnunnaMH. 

117. HenpHsnaHHC naunonaabHbiM cyaoM 4)aKTa napyme­
nna npnnunna non bis in idem opannacT HacToaiuee aeao ox 
ynoManyxopo Bbime aeaa «LUyKnna iipoxHB JlnxBbi», B KOXO-
poM BepxoBHbiH cya JLnxBbi npaMo npHsnaa 4)aKT napyuie-
nna 3Toro npHnunna nocpeacTBOM ccbiaKH na KoHCTHxyuHK) 
JlnTBbi H YpoaoBHO-npoueccyaabHbiH KoacKC JIHTEBI. 

118. B poccHHCKOH npaBOBOH cncTCMc, OAuaKo. sanpemcHHe 
nOBTopubix aca orpaHuneno ccjjcpon ypoaoBHoro npaBocyana. 
Copjiacno YpOAOBno-npoueccyaabiioMy KoacKcy POCCHHCKOH 
OcAepauHH npcAiaecTBOBaBuiee ypoaoanoMy npccacaoBannK) 
ocyacACHHc anua sa coBepmcnnc no cymecTBy anaaoPHnnopo 
aAMnnncTpaTHBiioro npaBonapymenna ne aajiaerca ocnoBann-
CM a;ia npCKpameuna yroaoBiioro aeaa no TOMy ace OOBUHCHHIO 
(CM. Bbime, iiyHK:p27 nacroamepo nocTaHOBjieHna). CXOÎKHM OÔ-
pa30M poccHHCKaa KoncTnryuna samnmacT ppaavaannna ToabKO 
OT noBTopHoro ocyacaenna sa coBepmennc TOPO ace «npecaynae-
Hiia» (CM. Bbime, nynKx 26 nacxoamcpo nocxaHOBacHMa). Orcio­
aa BbiTCKaer, HTO B orannne OT aeaa «LUyKiina npoTUB JIHTBH» 
pOCCHHCKHC CyabI HC HMeKTP B CBOCM pacnopaaCCHHH UpaBOBblX 
HOpM, KOTOpbie n03BOJIHJIH HH 6bl HM HSÔCÎKaTb paCCMOTpCHHa 
iiOBTOpHoro acjia B cnxyaunn, Koraa oOBHuacMbm npeacraji 
nepea cyaoM sa coBcpiuenne npaBonapymenna, sa Koropoe on 
yace ôbia OKonnareabHO ocyacaen niw onpaaaan B COOXBCXCXEHH 
c KoaCKcoM 0Ô aaMHHHCMTpaxHBHbix HpaBonapymcHHax 

119. B CBCxe BbimensjioaceHHbix cooôpaacennn, EaponencKiiH 
Cya naxoanT, HTO onpaBaanne saaauTcaa no nacxH axopOH cxa-
xbH 213 YK ne aniunao ero cxaTyca «>KepTBbi» npeanoaapae-
Mopo napymenna CTaxbn 4 HpoxoKoaa Xe 7 K KOHBCHUHH. 

0. KpaxKoe vtsnomenvie oôcronre/ibCTB A^/ia, ycxaKOBaeHHbix 
EBponeiicKMM CyAOM, M ero aaKHfOHeniiie 

120. EBponencKHH Cya ycxaHoana Bbime, ̂ rro sa coBepuieHHC 
«McaKOPO xyAHPancTBa» sasBHTcab ôbia ocyacaen no pesyabTa-
TaM paccMOTpenna aaMUHucTpaTHBHoro acaa, icoropoe aoaac-
no ôbi'ib npHpaBiieno K «ypojioBHOMy npoueccy» B caMOCioa-

TeabHOM CMbicae 3TOPO TepMnna KonBenunn. LTocae TOPO. KBK 
epo ocyîKacHHC B aaMnnHCrpaTHBHOM nopaaKC craao «OKOH-
naTeabHbiM», CMy ôbiao npca'baBaeno necKoabKO ypoaoBUbix 
oOBHiiennn. BoabmnncTBO ns nnx Kacaiincb aeHCiBnn, coaep-
mennbix saaBHTeacM B pasnoe BpCMa nan B pasiibix Mccrax 
OanaKO oOBUHCHHC B coBepmeHHH «xyanrancTBa» Kacaaocb 
Tonno TaKHX ace acncTBnn, KaK n npn npeamecTBOBaBmcM 
ocyacaennn 3a coBcpmcHiie «McaKoro xyanpancTBa». a TaKace 
oxBa'PbiBaao no cymecTay oann n TC ace (})aKTbi 

121. B cBCTe BbimecKasannoro, EBponencKHH Cya cnnTacT, 
MTO yroaoBHoe aeao, Bosôyacacnnoe B OTHomennn saaBHTeaa 
no CTaTbe 213. nyuKT «ô» nacTn BTopon, YK Poccnn, no cy-
lUecTBy HMCao OTHOuienne K TaKOMy ÎKC iipaBonapymennK). 
KaK TO, sa KOTOpoe on ôbia yace ocyacaen oKonnaTeabnbiM iio-
CTanoBacHHCM cyaa no CTaTbe 158 KoACKca PCOCP oô aAMu-
HHCTpaTHBUbix HpaBOHapymcHHax. 

122. no3To.My BaacaaMH rocyaapCTBa-OTBCTHHKa no acay 
ôbiao aonymcHo Hapymenne TpeooBannn craTbu 4 FlpoTOKo-
aa Xe 7 K KOHBCHUHH. 

III. B nOPWE nPtlMEKEHMfl CTATbM 41 K0HBEHUÏ1H 

123. CxaTba 41 KonBCHunn npcAycMaTpHBaei caeayio­
mee: 

«FcjiH Cya o5i>flBJiflci. nio HMC.IO MCCIO napyaienHC Koa-
BeauHH HJIH UpoioKOJioB K Hoa, a BiiyipcHHec iipaao Bbico-
KOH /ioroBapiiaaiouiCHca CTopoiibi aonycKacr aosMoacHocib 
.HHiub HacTHMHoro NCTpaiiCHHa nocaeaciBHH 3Toro napyaic-
iiaa, Cya, a caynae acoôxtiAHMOci n. iipacyacuaei ciipaaejmH-
ayio KOMiiCHcauaio aoiepHeaniCH ciopoue». 

A. no Bonpocy o Bbin/iare KOMnencat̂ MM sa npKMHHeHHbiiî 
sanBviTenK) MopanbHbi» BpCA 

124. B iipOHSBOACTBc no Acay B HaaaTc EsponencKoro CyAa 
saflBHTCAb ocTasna peuienne Bonpoca o6 onpcaeacHnn KOH-
KpcTHoii cyMMbi KOMncHcaunn npHnnncHHOPo CMy Mopaab-
nopo Bpcaa Ha ycMOTpCHHC EaponcHCKOPo Cyaa. FlaaaTa no-
crauoBUJia Bbinjiainib cMy 1500 eapo. 

125. B npoHSBOACTBe no Acay B Boabiuon HaaaTe saaBUTcaa 
ne npocnan npeacaaBHTb HOBOC TpeooBanne o BbinaaTC CMy 
KOMHCHcaunn MOpaabHOPo apeaa. 

126 EaponencKHH Cya HC Bnana ocnoBanna OTCTynaTb OT 
OUCHKH HaaaTbi Cyaa, cacaannoH na OCHOBC npnnunna ciipa-
BeaaiiBOCTH. CooTBCTCTBenno, Cya npncyacAaeT BbinaaTHTb 
saaBHTemo cyMMy B pasMepe 1500 CBpo B KanecTse KOMHCH-
cauHH npnMHHennopO eMy MOpaabHoro Bpeaa, K MCMV naaae-
ÎKHT npnoaBHTb cyMMy aïoôbix naaopoB. KOTopbic MOPyT ôbiTb 
nanncjicnbi nayKasannyio cyMMy. 

B. Ho Bonpocy o soaMetAeHMvi cyA^ÔHbix pacxoAOB i/i 
M3Aep}KeK 

127. B npOHSBOACTBc no acay B HajiaTC EsponencKOPO Cyaa 
saaBHTcab Tpeôoaaa BbinaaTHTb cMy cyMMy pasMepOM 12 700 
pyôacH B KanecTBc BosMcmeuna oiiaaTbi ycayp asyx aaBOKa-
TOB B nponsBoacTBc HO acAaM B poccHHCKHx cyaAx, cyMMy 
pasMCpOM 500 cBpo sa accaTb nacoB paôoTbi ero npcacTaBu-
TCAa B EaponencKOM Cyae, p-na KopOTeeaa, cyMMy pasMepoM 
300 4)yHT0B cTcp.iHHPOB 33 TpH Haca paôoTbi p-Ha Jlnna n 138 
(f)ynTOB CTep.nnHroB 10 nencoB B KanecTae BosMemenna onaa-
Tbi nncbMennoPO nepeaoAa. 

' C>6ciiniiapH0CTb(0T jiaT \tihMdiiii lu':— BcnoMûraTejibHwil) — opraHituriiioHHwii ii tipaBoaoft iipiimiiin, COPJUCHO KOTopOMv aajia'i» noJi-KHtr pcuiarbcs na caMOM KinKOM, wajio^i imit V,J3JICHHOM iti ucHrpj 
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