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saqmeze panteleienko ukrainis winaaRmdeg, 

adamianis uflebaTa evropulma sasamarTlom (mexuTe seqcia), 
romlis palatam Semdegi SemadgenlobiT: 
 b-ni p. lorenceni, Tavmjdomare, 
 q-ni s. butuCaroba, 
 b-ni v. butkeviCi, 
 q-ni m. caca-nikolovska, 
 b-ni r. maruste, 
 b-ni j. borego-borego, 
 q-ni r. jageri, mosamarTleebi, 
da b-ni s. verterdiki, seqciis regitratori, 

2006 wlis 6 ivniss ganmartoebiT iTaTbira, 
gamoitana Semdegi gadawyvetileba, romelic miiRo amave dRes: 

 
 
procedura 
 

1. saqmes safuZvlad daedo ganacxadi (N11901/02) ukrainis 
winaaRmdeg, romelic 2001 wlis 30 noembers Seitana sasamarTloSi 
adamianis uflebaTa da ZiriTad TavisuflebaTa konvenciis 
(`konvencia~) 34-e muxlis Sesabamisad ukrainis moqalaqem, b-ma 
oleqsands sergioviC panteleienkom (`ganmcxadebeli~). 
 2. ukrainis mTavrobas (`mTavroba~) warmoadgenen misi agentebi, 
q-ni valeria lutkovska da b-ni iuri zaicevi. 
 2005 wlis 15 marts sasamarTlom gadawyvita mTavrobisaTvis 
Seetyobinebina ganacxadis Sesaxeb. konvenciis 29-e muxlis me-3 
punqtis debulebaTa Sesabamisad, man gadawyvita, rom ganacxadis 
arsebiTi mxare ganexila misi dasaSvebobis ganxilvasTan erTad. 
 
 
faqtebi 
 
I. saqmis garemoebebi 
 
 4. ganmcxadebeli dabadebulia 1960 wels da cxovrobs qalaq 
CernigovSi. 
 
 1. ganmcxadeblis sisxlis samarTlis saqme da misgan 
gamomdinare samarTalwarmoeba 
 
  a. sisxlissamarTlebrivi braldeba ganmcxadeblis 
winaaRmdeg 
 
 5. 1999 wlis 3 maiss q. Cernigovis prokuraturam (SemdgomSi: 
prokuratura) aRZra sisxlis samarTlis saqme ganmcxadeblis 
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winaaRmdeg uflebamosilebis borotad gamoyenebisa da oficialuri 
dokumentebis gayalbebis Sesaxeb. saqme exeboda imas, rom 
ganmcxadebelma, romelic kerZo notariusis funqciebs asrulebda 
gayalbebuli gziT daamtkica sakuTrebis ufleba da garigeba 
uZravi qonebis Sesaxeb, risTvisac gamoiyena gauqmebuli 
saregistracio formebi. 
 6. 1999 wlis 21 maiss Cernigovis qalaqis prokurorma gamosca 
ganmcxadeblis samsaxurebrivi saTavsos Cxrekis orderi. Cxreka 
ganxorcielda imave dRes. am RonisZiebasTan dakavSirebiT 
Sedgenili angariSis mixedviT, xelisuflebam samsaxurebrivi 
saTavsodan amoiRo sanotaro beWdebi da dokumentebi, sabuRaltro 
sabuTebi da metalis seifi. es ukanaskneli gaixsna 1999 wlis 2 
ivliss prokuraturaSi. Sesabamisi Canaweri cxadyofs, rom 
aRmoCenil iqna, inter alia, piradi nivTebi, romlebic ekuTvnoda 
ganmcxadebels. 
 7. 1999 wlis 28 ivliss prokuraturis gamomZiebelma daxura 
ganmcxadeblis sisxlis samarTlis saqme raime corpus delicti-is 
ararsebobis gamo. 
 8. 2000 wlis 20 seqtembers Cernigovis qalaqis prokuroris 
movaleobis Semsrulebelma gaauqma gamomZieblis gadawyvetileba, 
radgan damtkicda, rom ganmcxadebelma Caidina Seracxuli 
danaSauli, magram gasca brZaneba samarTalwarmoebis Sewyvetis 
Sesaxeb danaSaulis umniSvnelo xasiaTis gamo. ganmcxadebelma 
sadavod gaxada es RonisZieba imis mtkicebiT, rom mas ar Caudenia 
raime danaSauli. 2000 wlis 21 dekembers q. Cernigovis desnianskis 
raionulma sasamarTlom (SemdgomSi: `desnianskis sasamarTlo~) 
uari ganacxada ganmcxadeblis saCivarze. 
 9. 2001 wlis 26 Tebervals Cernigovis saolqo sasamarTlos 
prezidiumma, sazedamxedvelo samarTalwarmoebis wesiT, gaauqma 
desnianskis sasamarTlos gadawyvetileba da daabruna saqme. 
 10. 2001 wlis 4 aprils desnianskis sasamarTlom gaauqma 
qalaqis prokuroris 2000 wlis 20 seqtembris brZaneba da gasca 
brZaneba Semdgomi mokvlevis Catarebis Sesaxeb. 
 11. 2001 wlis 26 maiss gamomZiebelma Sewyvita 
sisxlissamarTlebrivi samarTalwarmoeba arsebiTad imave 
safuZvelze, rogorc es moxda 2000 wlis seqtembris brZanebiT. 2001 
wlis 4 ivliss Cernigovis qalaqi prokurorma gaauqma es 
gadawyvetileba da gasca brZaneba saqmeze Semdgomi mokvlevis 
Catarebis Sesaxeb. 
 12. 2001 wlis 4 agvistos sisxlis samarTlis saqme daixura 
Cadenili danaSaulis umniSvnelo xasiaTis gamo. desnianskis 
sasamarTlom 2001 wlis 6 noembers ganmcxadebels am brZanebasTan 
dakavSirebiT uari uTxra saCivarze, dausabuTebulobis gamo. 
kerZod, sasamarTlom miuTiTa, rom ganmcxadeblis brali damtkicda 
gamoZiebis msvlelobisas Segrovebuli mtkicebulebiT. 
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 13. 2002 wlis 24 ianvars Cernigovis saolqo saapelacio 
sasamarTlom (SemdgomSi: `saapelacio sasamarTlo~) gaauqma 2001 
wlis 6 noembris gadawyvetileba radgan adgilobrivma sasamarTlom 
ver SeZlo, daezustebina is mtkiceba, romelic adasturebda mis 
pozicias ganmcxadeblis braleulobis Sesaxeb. saqme dabrunda 
xelaxla gansaxilvelad. 
 14. 2002 wlis 26 ivniss desnianskis sasamarTlom uari 
ganacxada ganmcxadeblis saCivarze 2001 wlis 4 agvistos 
brZanebasTan dakavSirebiT. sasamarTlom miuTiTa, rom saqmis 
gamoZiebis masala Seicavs sakmaris mtkicebulebas, rom daedginaT, 
rom ganmcxadebelma gaayalba zogierTi sanotaro dokumenti da 
winaswarganzraxulad Caidina iuridiuli Zalis armqone 
notarialuri moqmedebebi, Tumca, danaSaulis umniSvnelo xasiaTis 
gaTvaliswinebiT, momdevno sisxlissamarTlebrivi devna 
aramizanSewonilad CaiTvala. rac Seexeba ganmcxadeblis mtkicebas 
misi samsaxureobrivi saTavsos Cxrekis dros mopovebuli 
mtkicebulebis dauSveblobis Sesaxeb, sasamarTlom daadgina, rom 
aseTi saCivari SeiZleba wamoyenebul iqnes sasamarTlos mier saqmis 
arsebiTi mxaris ganxilvis dros da miiCnia, rom ar iyo 
uflebamosili, ganexila is imis winaSe mimdinare procesis dros. 
 2002 wlis 9 seqtembers saapelacio sasamarTlom daadastura 
es gadawyvetileba. 2002 wlis 13 dekembers uzenaesma sasamarTlom 
uari ganacxada ganmcxadeblis Txovnaze, mieRo nebarTva apelaciaze 
sakasacio proceduris mixedviT. 
 
  b. kompensaciasTan dakavSirebuli samarTalwarmoeba 
 
 15. 2000 wlis ianvarSi ganmcxadebelma Seitana sarCeli 
prokuraturis winaaRmdeg imis moTxovniT, rom mieRo fuladi 
kompensacia materialuri da moraluri zianisaTvis, romelic man 
ganicada Tavisi samsaxurebrivi saTavsos savaraudod ukanono 
Cxrekis Sedegad (anu, piradi nivTebis dakargva an dazianeba da misi 
profesiuli saqmianobisaTvis aucilebeli dokumentebis amoReba). 
 16. 2000 wlis 28 agvistos q. Cernogovis novozavockis 
raionulma sasamarTlom (SemdgomSi: `novozavockis sasamarTlo~) 
daakmayofila moTxovna. sasamarTlom ganacxada, rom ganmcxadeblis 
samsaxurebrivi saTavsos Cxreka `ganxorcielda ukanonod~ (визнати 
проведения обшуку незаконним). kerZod, man daadgina, rom sisxlis 
samarTlis saproceso kodeqsis (SemdgomSi: `sssk~) 183-e muxlis 
darRveviT gamomZiebelma, romelmac icoda ganmcxadeblis 
adgilsamyofeli (am dros is gadioda mkurnalobas saavadmyofoSi), 
ar warudgina mas Cxrekis orderi. ufro metic, sssk-s 186-e muxlis 
sawinaaRmdegod, xelisuflebam, sisxlis samarTlis saqmeze 
arsebuli mtkicebulebis Segrovebis nacvlad, amoiRo yvela 
oficialuri dokumenti da ganmcxadeblis samsaxurebriv saTavsoSi 
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arsebuli zogierTi piradi nivTi. aman faqtobrivad SeuZlebeli 
gaxada, rom ganmcxadebels Seesrulebina Tavisi profesiuli 
movaleobebi 1999 wlis 6 agvistomde, sanam Sesabamisi dokumentebi 
da nivTebi mas daubrundeboda. sasamarTlom miakuTvna 
ganmcxadebels 14,140 UAH1 materialuri da 1,0002 moraluri 
zianisaTvis. 
 17. 2001 wlis 16 ianvars Cernigovis raionulma sasamarTlom, 
prokuraturis gasaCivrebis safuZvelze, gaauqma 2000 wlis 28 
agvistos gadawyvetileba da daabruna saqme xelaxla 
gansaxilvelad, radgan gadawyvetilebis samarTlebrivma safuZvelma 
(kerZod, sisxlis samarTlis saqmis Sewyveta `mareabilitirebeli~ 
safuZvliT) Setyvita moqmedeba. 
 18. 2001 wlis 26 dekembers novozavockis sasamarTlom 
ganixila ganmcxadeblis moTxovna da uari ganacxada masze 
dausabuTebulobis gamo. sasamarTlom, prokuraturis 2001 wlis 4 
agvistos brZanebaze dayrdnobiT, daadgina, rom ganmcxadeblis saqme 
daixura aramareabilitirebel safuZvelze `mokvlevis, winaswari 
gamoZiebis, prokuraturisa da sasamarTlom ukanono moqmedebebiT 
moqalaqeebisaTvis miyenebuli zianis anazRaurebis proceduris 
Sesaxeb~ ukrainis 1994 wlis kanonis me-2 muxlis Sesabamisad da, 
aqedan gamomdinare, ganmcxadebels ar aqvs ufleba, moiTxovos 
kompensacia raime moqmedebisa an umoqmedobisaTvis, romelic 
SeiZleba Cadenili yofiliyo xelisuflebis organoebis mier 
gamoZiebis procesSi. 
 19. 2002 wlis 23 marts saapelacio sasamarTlom SeaCera 
saapelacio samarTalwarmoeba generaluri prokuraturis 2001 wlis 
4 agvistos brZanebis dakavSirebiT, ganmcxadeblis saCivris 
ganxilvamde (anu ganmcxadeblis sisxlis samarTlis saqmis 
Sewyvetis safuZveli). 2003 wlis 3 ianvars ganaxlda saapelacio 
samarTalwarmoeba da ganmcxadebels 2001 wlis 26 dekembris 
ganaCenTan dakavSirebul saCivarze uari eTqva. 
 
 2. samarTalwarmoeba wiliswamebis Sesaxeb 
 
 20. 2001 wlis dekemberSi ganmcxadebelma Seitana sarCeli 
novozavockis sasamarTloSi Cernigovis samarTlis skolisa da misi 
direqtoris winaaRmdeg wiliswamebisaTvis. ganmcxadebeli amtkicebs, 
rom saatestacio komisiis 2001 wlis 14 maisis sxdomis dros 
direqtorma gaakeTa sami gancxadeba masze, rac iyo 
wilismwamebluri da Seuracxmyofeli, misi gonebrivi 
janmrTelobis Sesaxeb uxeSi kiTxvebis CaTvliT. ganmcxadebeli 
moiTxovs bodiSis moxdas da kompensacias miyenebuli zianisaTvis. 

                                                 
1 2,315 euros (EUR) 
2 EUR 165 
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 21. sasamarTlo procesis dros ganmcxadeblis erT-erTi 
mTavari argumenti is iyo, rom mas arasodes awuxebda gonebriv 
janmrTelobasTan dakavSirebuli problemebi. amis dasturad man 
warmoadgina daskvna, romelic savaraudod gacemulia fsiqiatriuli 
saavadmyofos mier, rac adasturebs, rom ganmcxadebeli iq arasodes 
gadioda mkurnalobas. 
 22. saqmeze meore mxaris poziciis mixedviT, direqtors 
arasodes gamouxatavs uxamsoba ganmcxadeblis mimarT. Tumca, man 
dasavod gaxada zemoaRniSnuli daskvnis namdviloba da Txova 
sasamarTlos, gadaamowmos ganmcxadeblis mtkiceba. 2002 wlis 21 
marts Txovna dakmayofilda da Cernigovis regionalur fsiqo-
nevrologiur saavadmyofos eTxova, miewodebina informacia, 
gadioda Tu ara ganmcxadebeli fsiqiatriul mkurnalobas. 2002 
wlis 3 aprils saavadmyofom warudgina sasamarTlos amis 
damadasturebeli daskvna, romlis mixedviT ramdenime wlis 
ganmavlobaSi ganmcxadebeli registrirebuli iyo rogorc piri, 
romelsac awuxebda garkveuli gonebrivi daavadeba da gadioda 
stacionalur mkurnalobas sxvadasxva fsiqiatriul 
dawesebulebaSi. Tumca, ramdenime wliT adre misi fsiqiatriuli 
registracia gauqmda xangrZlivi drois ganmavlobaSi avadmyofobis 
gamovlenis Semsubuqebis gamo (avadmyofobis seriozulobis 
droebiTi Sesusteba). es informacia waikiTxa mosamarTlem erT-erT 
momdevno sxdomaze, Tumca saboloo gadawyvetilebaSi miTiTeba am 
mtkicebaze ar momxdara. 
 23. 2003 wlis 3 ivliss novozavockis sasamarTlom uari 
ganacxada ganmcxadeblis moTxovnaze dausabuTebulobis gamo. 
sasamarTlom daadgina, inter alia, rom ganmcxadebelma ver daamtkica, 
rom mopasuxem gaakeTa raime gancxadeba misi gonebrivi 
mdgomareobis Sesaxeb. 
 24. ganmcxadebelma gaasaCivra da sadavod gaxada, inter alia, 
sasamarTlos moTxovnis kanoniereba misi gonebrivi mdgomareobis 
Sesaxeb informaciis Taobaze. 
 25. 2002 wlis 1 oqtombers saapelacio sasamarTlom arsebiTad 
ZalaSi datova ganaCeni. imave dRes sasamarTlom gamosca sxva 
brZaneba, rom pirveli instanciis sasamarTlos Txovna sajaro 
saavadmyofodan ganmcxadeblis gonebrivi janmrTelobis Sesaxeb 
informaciis gamoTxovis Taobaze ewinaaRmdegeba konstituciis 32-e 
muxls, monacemebis Sesaxeb 1992 wlis kanonis 23-e da 31-e muxlebs 
da fsiqiatriuli samedicino daxmarebis Sesaxeb 2000 wlis kanonis 
me-6 muxls. kerZod, mieTiTa, rom informacia piris gonebrivi 
mdgomareobis Sesaxeb konfidenciuria da, rom mis Segrovebaze, 
Senaxvaze, gamoyenebaze da gavrcelebaze vrceldeba specialuri 
reJimi. ufro metic, sasamarTlom daadgina, rom moTxovnil 
mtkicebulebas ar aqvs kavSiri am saqmesTan. 
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 zemoaRniSnuli mosazrebebis Sejamebisas, saapelacio 
sasamarTlom daadgina, rom dabali instanciis sasamarTlos 
wevrebs akliaT momzadeba konfidenciuri xasiaTis monacemTa 
dacvis sferoSi da Seatyobina samosamarTlo swavlebis regionul 
centrs saswavlo programebis meSveobiT am xarvezis gamosworebis 
saWiroebis Taobaze. 
 26. 2003 wlis 24 ivniss uzenaesma sasamarTlom uari ganacxada 
ganmcxadeblis Txovnaze, mieca nebarTva gasaCivrebaze apelaciis 
proceduris mixedviT. 
 
 
II. Sesabamisi Sidasaxelmwifoebrivi kanonmdebloba 
 
 1. ukrainis 1996 wlis konstitucia 
 
 27. konstituciis Sesabamisi debulebebi adgens Semdegs: 
 

30-e muxli 
 

`yvelas garantirebuli aqvs sacxovreblis xelSeuxebloba. 
 

piris sacxovrebelSi an sxva saTavsoSi SeRweva, misi Semowmeba an Cxreka 
dauSvebelia, garda iseTi SemTxvevisa, romelic gaTvaliswinebulia 
dasabuTebuli sasamarTlo gadawyvetilebiT. 
 

gadaudebel SemTxvevebSi, romelic ukavSirdeba adamianis sicocxlisa da 
sakuTrebis SenarCunebas an im pirTa uSualo devnas, romlebic eWvmitanilebi 
arian danaSaulis CadenaSi, daiSveba piris sacxovrebelSi an sxva saTavsoSi 
SeRwevis, Semowmebisa da Cxrekis kanoniT gaTvaliswinebuli sxva wesi. 
 
 

32-e muxli 
 

aravis piradi da ojaxuri cxovreba ar SeiZleba daeqvemdebaros Carevas, 
garda ukrainis konstituciiT gaTvaliswinebuli SemTxvevebisa. 
 

dauSvebelia piris nebarTis gareSe konfidenciuri informaciis Segroveba, 
Senaxva, gamoyeneba da gavrceleba, garda kanoniT gaTvaliswinebuli 
SemTxvevebisa, da mxolod erovnuli uSiSroebis, ekonomikuri keTildReobis da 
adamianis uflebaTa interesebisaTvis...~ 
 

 
 2. 1960 wlis sisxlis samarTlos saproceso kodeqsi 
 
 28. kodeqsis me-6 muxli iTvaliswinebs sisxlissamarTlebrivi 
samarTalwarmoebis Sewyvetis safuZvlebis CamonaTvals, maT Soris 
corpus delicti-s ararseboba. kodeqsis me-7 muxli adgens, rom saqme 
SeiZleba daixuros Cadenili danaSaulis umniSvnelo xasiaTis gamo. 
 kodeqsis 327 muxlis me-4 punqti adgens, rom saqmis 
ganmxilveli sasamarTlo amarTlebs mopasuxes Semdeg SemTxvevebSi: 
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 - Tu danaSaulis faqti ar dadginda; 
 - Tu mopasuxis moqmedeba ar Seadgens raime corpus delicti-s; 
 - Tu ar arsebobs sakmarisi mtkicebuleba, rom mopasuxes 
Sexeba aqvs danaSaulTan. 
 igive garemoebebi, romelsac ewodeba `mareabilitirebeli 
garemoebebi~ (реабiлiтуючи обстановини) aris kompensaciis safuZveli 
ukanono devnisaTvis (ix. qvemoTmoyvanili 35-e punqti). 
sisxlissamarTlebrivi samarTalwarmoebis Sewyvetis danarCen 
safuZvlebs, romlebic Camoyalibebulia kodeqsis me-6, me-7 da me7(1) 
punqtebSi (danaSaulis umniSvnelo xasiaTis CaTvliT) ewodeba 
`aramareabilitirebeli garemoebebi~ (нереабiлiтуючи обстановини) da 
ar warmoSobs kompensaciis miRebis uflebas gamoZiebis dros 
xelisuflebis organoebis mier Cadenili raime savaraudo 
ukanonobisaTvis. 
 29. kodeqsis 212-e muxli uzrunvelyobs, rom gamoZiebis 
dasrulebisTanave, gamomZiebeli amzadebs braldebas an wyvets 
saqmes. 
 kodeqsis 213-e muxlis mixedviT, saqme SeiZleba daixuros 
gamomZieblis mier rogorc mareabilitirebeli, ise 
aramareabilitirebeli safuZvliT. 
 30. kodeqsis 227-e muxlis me-2 punqti prokurors aniWebs 
uflebamosilebas, gaauqmos gamomZieblis nebismieri gadawyvetileba 
da gasces savaldebulo davaleba sagamoZiebo organoebis 
misamarTiT, Tu is daaskvnis, rom procesi mimdinareobda 
procesualuri da materialuri kanonmdeblobis darRveviT. Tumca, 
prokurori ar aris uflebamosili mopasuxes aunazRauros ziani 
dadgenili ukanonosaTvis, romelic Cadenili iqna sagamoZiebo 
organoebis mxridan. 
 31. kodeqsis Sesabamisi debulebebi adgens Semdegs: 
 

177-e muxli 
 
`Cxreka ganxorcieldeba, Tu arsebobs sakmarisi safuZveli varaudisaTvis, rom 
danaSaulis Cadenis saSualebani ... da sxva mniSvnelovani nivTebi da dokumentebi 
inaxeba konkretul saTavsoSi. 
 

183-e muxli 
 
Cxrekis dawyebamde gamomZiebeli warudgens [Cxrekis] orders im pirebs, romlebic 
ikaveben saTavsos ... da SesTavazebs maT warmoadginos nivTebi an dokumentebi, 
romlebic miTiTebulia orderSi ... Tu isini uars ganacxadeben amaze, 
gamomZiebeli Caatarebs Cxrekas savaldebulo wesiT. 
 
... Cxrekis Catarebis dros gamomZiebels ufleba aqvs gaxsnas daketili saTavso, 
Tu mflobeli uars acxadebs mis gaxsnaze. Tumca, gamomZiebelma Tavi unda 
aaridos karebebis, saketis da sxva sakuTrebis metismet dazianebas... 
 

186-e muxli 
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Cxrekis dros ... amoiReba mxolod is dokumentebi da nivTebi, romlebic 
mniSvnelovania saqmisaTvis, iseve rogorc braldebulisa da gansasjelis 
sakuTreba, raTa uzrunvelyofili iqnes samoqalaqo saCivari an SesaZlo 
kompensaciis gacema. nivTebi da dokumentebi, romlebic moxmarebidan kanoniT 
aris amoRebuli, amoiReba miuxedavad imisa, kavSiri aqvs Tu ara saqmesTan. 
 

236-e muxlis me-6 nawili 
 
saCivari mokvlevis organos, gamomZieblis an prokuroris gadawyvetilebasTan 
(brZanebasTan) dakavSirebiT, rom Setydes sisxlissamarTlebrivi saqme, 
ganixileba mosamarTlis mier 5 ... dRis vadaSi. 
 
mosamarTle moiTxovs saqmis masalebs, swavlobs mas, da, saWiroebisamebr, ismens 
im pirs, romelmac Seitana saCivari. 
 
... saqmis ganxilvis Sedegad, mosamarTle, imis mixedviT, am kodeqsis 213-e da 2141-e 
muxlebi Sesrulda Tu ara, iRebs erT-erT Semdeg gadawyvetilebas: 

1) uars acxadebs saCivarze; 
2) auqmebs brZanebas ... da abrunebs saqmes xelaxali gamoZiebisaTvis. ~ 

 
 

3. 1963 wlis sisxlis samarTlis saproceso kodeqsi 
 
32. kodeqsis me-10 muxli adgens: 
 
yvela sasamarTloSi mosmena aris sajaro, garda iseTi SemTxvevisa, 

rodesac es ewinaaRmdegeba kanoniT gaTvaliswinebul saxelmwifos dacvis an sxva 
interesebs. 

 
In camera ganxilvaSi monawileoben mxareebi da maTi warmomadgenlebi ... da, 
saWiroebisamebr, TviTmxilvelebi, eqspertebi da Tarjimnebi. 

 
In camera ganxilva xdeba yvela procesualuri wesis Sesabamisad. ganaCeni yvela 
SemTxvevaSi cxaddeba sajarod. 
 
 4. 1992 wlis kanoni monacemTa Sesaxeb 
 
 33. kanonis Sesabamisi debulebebi adgens: 
 
 

23-e muxli 
 
`piraduli informaciaa dokumenturad Tu sajarod gamovlenili monacemebis 
erToblioba piris Sesaxeb. 
 
ZiriTadi piradi monacemia janmrTelobis mdgomareoba. 
 

                                                 
1 sisxlis samarTlos kodeqsis muxlebi exeba sasamarTlo ganxilvis etapamde 
saqmis Sewyvetis proceduras. 



 10

dokumenturi piradi xasiaTis informaciis wyaroa is dokumentebi, romlebic 
gaica piris Txovnis Sesabamisad da xelmowerilia mis mier, iseve rogorc 
monacemebi piris Sesaxeb, romlebic Segrovebulia saxelmwifo da municipaluri 
xelisuflebis mier, romlebic moqmedebdnen TavianTi kompetenciis farglebSi. 
 
dauSvebelia piris Sesaxeb monacemebis Segroveba misi nebarTvis gareSe, garda 
kanoniT gaTvaliswinebuli SemTxvevebisa. 
 
 

31-e muxli 
 
saxelmwifo xelisufleba da organizaciebi, municipaluri da adgilobrivi 
xelisufleba, romelTa sainformacio sistema inaxavs monacemebs moqalaqeebis 
Sesaxeb, valdebuli arian, uzrunvelyon, rom maT SeuzRudavad miuwvdebodeT 
xeli am informaciaze, garda kanoniT gaTvaliswinebuli SemTxvevebisa, iseve 
rogorc uzrunvelyon misi dacva arauflebamosili pirebisagan. 
 
dauSvebelia arauflebamosili piris mier sxva piris Sesaxeb iseTi informaciis 
mopoveba, romelic Segrovebulia saxelmwifo xelisuflebis, organizaciisa da 
sajaro moxelis mier kanonis Sesabamisad. 
 
... moqalaqis Sesaxeb monacemTa aucilebeli moculoba, romelic SeiZleba 
kanonierad iqnes miRebuli, unda iyos mkacrad SezRuduli da SeiZleba 
gamoyenebul iqnes mxolod kanonieri miznebisaTvis. 
 
 

37-e muxli 
 
Semdeg oficialuri dokumentebze ar vrceldeba saerTo wesi informaciis 
savaldebuli wardgenis Sesaxeb: 
 
 ... konfidenciuri informacia; 
 
 ... informacia, romelic exeba moqalaqeTa pirad cxovrebas.~ 

 
 

5. 2000 wlis kanoni fsiqiatriuli samedicino daxmarebis 
Sesaxeb 
 
 34. kanonis me-6 muxlis Sesabamisi nawili Camoyalibebulia 
Semdegnairad: 
 

`samedicino personalis wevrebs ... romelTaTvis TavianTi samsaxuris an 
swavlis gamo cnobili gaxda piris gonebrivi aSlilobis Sesaxeb, fsiqiatriuli 
daxmarebis Sesaxeb misi Txovnis Taobaze an fsiqiatriul dawesebulebebSi 
mkurnalobis Sesaxeb ... iseve rogorc informacia piris gonebrivi mdgomareobis 
Sesaxeb, piradi cxovrebis Sesaxeb, ar SeuZliaT am informaciis gamJRavneba, 
garda ... am muxliT gaTvaliswinebuli SemTxvevisa. 

 
... informaciis gavrceleba piris gonebrivi janmrTelobis mdgomareobis 

Sesaxeb da misTvis fsiqiatriuli daxmarebis aRmoCena SeiZleba ganxorcieldes 
piris Tanxmobis gareSe, Tu 
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... 2) es mniSvnelovania mokvlevisaTvis, winaswari gamoZiebisaTvis an 
sasamarTlo ganxilvisaTvis, mosamarTlisagan ... werilobiTi moTxovnis 
SemTxvevaSi. 

 
dokumentebi, romlebic Seicaven informacias piris gonebrivi 

janmrTelobis mdgomareobis Sesaxeb da misTvis fsiqiatriuli daxmarebis 
aRmoCenis Sesaxeb unda inaxebodes im moTxovnebis Sesabamisad, romlebic 
uzrunvelyofen am informaciis konfidenciurobas. am dokumentebis dednebis 
wardgena da misi aslebis gadaReba SeiZleba ganxorcieldes mxolod kanonis 
Sesabamisad.~ 

 
6. ukrainis 1994 wlis kanoni `mokvlevis, winaswari gamoZiebis, 

prokuraturisa da sasamarTlos ukanono moqmedebebiT 
moqalaqeebisaTvis miyenebuli zianis anazraurebis proceduris 
Sesaxeb~ 
  
 35. kanonis Sesabamisi amonaridi adgens: 
 
 `kompensaciis ufleba zianisaTvis am kanoniT dadgenili moculobiTa da 
proceduris Sesabamisad warmoiSoba iseT SemTxvevebSi, rogoricaa: 
 

- piris gamarTleba sasamarTlos mier; 
 
- sisxlis samarTlis saqmis Sewyveta danaSaulis faqtis ararsebobis, 

corpus delicti-s ararsebobis an danaSaulis CadenaSi braldebulis monawileobis 
arasakmarisi mtkicebis safuZvelze.~ 

 
 
samarTali 
 
 
I. mTavrobis winaswari Sepasuxeba 
 
 1. sisxlis samarTlis saqme 
 
 36. mTavrobam uSuamdgomla, rom ar dakmayofilda eqvsi Tvis 
wesi da ar amowurula Sidasaxelmwifoebrivi dacvis saSualebebi. 
is acxadebda, rom desnianskis sasamarTlom 2000 wlis 21 dekembers 
(anu eqvs Tveze ufro didi drois win, vidre ganacxads Seitandnen 
sasamarTloSi) gamoitana saboloo ganaCeni ganmcxadeblis 
winaaRmdeg sisxlis samarTlis saqmeze, rac sadavod ar gauxdia 
ganmcxadebels gasaCivrebis Cveulebrivi wesiT. mTavroba 
amtkicebda, rom am gadawyvetilebis mogvianebiTi gauqmeba unda iyos 
mxedvelobaSi miRebuli, rac ganxorcielda sazedamxedvelo 
gadasinjvis wesiT. ganmcxadebeli ar daeTanxma. 
 37. sasamarTlo aRniSnavs, rom 2001 wlis 26 Tebervals, 
ganmcxadeblis Txovnis Sedegad, Cernigovis saolqo sasamarTlos 
prezidiumma gaauqma desnianskis sasamarTlos zemoxsenebuli 
gadawyvetileba da ganaaxla samarTalwarmoeba ganmcxadeblis 
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sisxlis samarTlis saqmesTan dakavSirebiT. mogvianebiT, 2002 wlis 
26 ivniss desnianskis sasamarTlom miiRo axali ganaCeni am saqmeze, 
romelmac savaraudod Secvala is gadawyvetileba, romelic 
moiSvelia mTavrobam da damtkicda apelaciaze da sakasacio 
instanciaSi, Sesabamisad 2002 wlis 9 seqtembersa da 2002 wlis 13 
dekembers. mTavrobam ver warmoadgina raime argumenti, ratom unda 
moaxdinos evropulma sasamarTlom am samarTalwarmoebaTa 
ignorireba (cf. Pavlyulynets v. Ukraine, no. 70767/01, 41-e da 42-e punqtebi, 
2005 wlis 6 seqtemberi). 
 38. Sesabamisad, sasamarTlo uaryofs am Sepasuxebas. 
 
 
 2. samoqalaqo saqme 
 
 39. mTavroba amtkicebda, rom ganmcxadebelma ver amowura 
Sidasaxelmwifoebrivi saSualebebi, radgan mas arasodes uTxovia 
saqmis ganmxilvel an saapelacio sasamarTlosaTvis Tavisi saqmis 
daxurul sxdomaze ganxilva, risi uflebac mas hqonda 
Sidasaxelmwifoebrivi procesualuri kanonmdeblobiT. 
ganmcxadebeli dacvis am saSualebas araefeqtianad miiCnevs. 
 40. sasamarTlo aRniSnavs, rom es Sepasuxeba mWidro kavSirSia 
ganmcxadeblis Sesabamis saCivarTan konvenciis me-8 da me-13 
muxlebTan mimarTebiT. aseT garemoebebSi, sasamarTlo winaswar 
Sepasuxebas aerTianebs ganmcxadeblis saCivris saqmis arsebiT 
mxaresTan. 
 
 3. daskvna 
 
 41. sasamarTlo aRniSnavs, rom ganacxadi ar aris aSkarad 
dausabuTebeli konvenciis 35-e muxlis me-3 punqtis gagebiT. is aseve 
aRniSnavs, rom ganacxadi ar aris dauSvebeli raime sxva safuZvliT. 
 
 
II. konvenciis me-8 muxlis savaraudo darRveva 
 
 42. ganmcxadebeli asaCivrebda, rom misi samsaxurebrivi 
saTavsos ukanono Cxrekam da misi gonebrivi mdgomareobisa da 
fsiqiatriuli mkurnalobis Sesaxeb konfidenciuri informaciis 
gamoaSkaravebam sasamarTlo sxdomaze daarRvia konvenciis me-8 
muxliT gaTvaliswinebuli misi uflebebi, romlis Sesabamisi 
nawili Semdegnairad aris Camoyalibebuli: 
 

`1. yvelas aqvs ufleba, pativi scen mis pirad ... cxovrebas, mis 
sacxovrebelsa da mimoweras. 
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 2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis Careva, 
garda iseTi SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis Sesabamisad 
da aucilebelia demokratiul sazogadoebaSi ... uwesrigobisa an danaSaulis 
Tavidan asacileblad, ...~ 

 
 A. ganmcxadeblis samsaxurebrivi saTavsos Cxreka 
 
 1. mxareTa poziciebi 
 
 43. mTavroba Tanxmdeboda, rom sadavo Cxrekam SezRuda 
ganmcxadeblis sacxovreblis pativiscemis ufleba, magram 
amtkicebda, rom, vinaidan Sesabamisi saTavso gamoiyeneboda 
ganmcxadeblis mier mxolod da mxolod samsaxurebrivi 
miznebisaTvis, saxelmwifos Sefasebis farglebi ufro farToa, 
vidre es iqneboda sacxovreblis Cxrekis SemTxvevaSi. is aseve 
amtkicebda, rom Careva iyo kanonis Sesabamisad, kerZod, ssk-is me-16 
TavTan. 
 44. miuxedavad Sesabamis dros Cxreka nebadarTuli iyo 
prokuroris da ara mosamarTlis mier, ganmcxadebels mainc hqonda 
ssk-is gaTvaliswinebuli uflebaTa dacvis farTo speqtri. kerZod, 
Cxreka unda ganxorcieldes ori mowmisa da im piris TandaswrebiT, 
vinc ikavebs saTavsos an, misi aryofnis SemTxvevaSi, 
saxlmmarTvelobis warmomadgenelis TandaswrebiT. 
 45. mTavroba amtkicebda, rom Cxreka isaxavda danaSaulis 
Tavidan acilebis kanonier mizans da aucilebeli iyo demokratiul 
sazogadoebaSi. 
 46. ganmcxadebeli ewinaaRmdegeboda am mtkicebas da 
acxadebda, rom misi samsaxurebrivi saTavsos Cxreka arc kanonieri 
iyo da arc raime kanonier mizans isaxavda, radgan mas arasodes 
Caudenia danaSauli, romelic mas Seeracxa xelisuflebis mier. 
 
 
 2. sasamarTlos Sefaseba 
 
 47. vinaidan mTavroba amtkicebda, rom saxelmwifos aqvs 
Sefasebis ufro farTo farglebi vis-à-vis samsaxurebrivi saTavsos 
mimarT, vidre sacxovreblis mimarT, sasamarTlo ar Tvlis 
saWirod, imsjelos am sakiTxze, radgan misi Sedegi arafris 
momcemi iqneba am saqmeSi. sasamarTlosaTvis sakmarisia imis dadgena 
(da es iyo saerTo safuZveli) ganmcxadeblis samsaxurebrivi 
saTavsos Cxreka nebismier SemTxvevaSi Seadgens Tu ara Carevas misi 
sacxovreblis pativiscemis uflebaSi, konvenciis me-8 muxlis 
gagebiT (cf. Niemietz v. Germany, 1992 wlis 16 dekembris gadawyvetileba, 
Series A no. 251-B, 30-e punqti; Roemen and Schmit v. Luxembourg, no. 51772/99, 
64-e punqti, ECHR 2003-IV; da Ernst and Others v. Belgium, no. 33400/96, 109-e 
punqti, 2003 wlis 15 ivlisi). 
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 48. kiTxva, romelsac pasuxi unda gaeces aris, gamarTlebulia 
Tu ara aseTi Careva me-8 muxlis me-2 punqtiT da ufro 
konkretulad, RonisZieba aris Tu ara `kanonis Sesabamisad~ am 
punqtis miznebisaTvis. 
 49. sasamarTlo adasturebs, rom gamoTqma `kanonis 
Sesabamisad~, romelic gaTvaliswinebulia me-8 muxlis me-2 punqtiT 
arsebiTad miuTiTebs erovnul kanonmdeblobaze da adgens masTan 
materialuri da procesualuri wesebis Sesabamisobis 
valdebulebas (mutatis mutandis, Elci and Others v. Turkey, nos. 23145/93 da 
25091/94, 697-e punqti, 2003 wlis 13 noemberi). 
 50. winamdebare saqmeSi sasamarTlo pirvel rigSi aRniSnavs, 
rom ganmcxadebels brali waeyena uflebamosilebis borotad 
gamoyenebasa da ofocialuri dokumentebis gayalbebaSi, anu 
danaSaulSi, romelic dasjadia 1960 wlis sisxlis samarTlis 
kodeqsiT. sisxlis samarTlis danaSaulis dasadgenad, sssk-is me-16 
Tavi iTvaliswinebs, rom SeiZleba ganxorcieldes Cxreka `Tu 
arsebobs sakmarisi safuZveli varaudisaTvis, rom danaSaulis 
Cadenis saSualebani ... da sxva mniSvnelovani nivTebi da 
dokumentebi inaxeba konkretul saTavsoSi~. sssk Seicavs 
sacxovreblis pativiscemis uflebaSi xelisuflebis mxridan 
ukanono Carevisagan dacvis garantiebs, inter alia, pirisaTvis, romelic 
ikavebs saTavsos winaswar Cxrekis orderis wardgenili 
valdebulebisa da iseTi dokumentisa da nivTis amoRebis akrZalvis 
CaTvliT, romelsac ar aqvs pirdapiri Sexeba saqmesTan, romelsac 
iZieben (zemoxsenebuli 28-e punqti). 
 51. miuxedavad amisa, sasamarTlo Tvlis, rom 2000 wlis 28 
agvistos novozavockis sasamarTlom daadgina, rom sadavo Cxreka 
`ganxorcielda ukanonod~ imis gamo, rom xelisuflebam ar 
daakmayofila zemoxsenebuli sakanonmdeblo garantiebi 
(zemoxsenebuli me-16 punqti). amdenad, saxelmwifos Tanamdebobis 
pirebi, miuxedavad imisa, rom maT icodnen ganmcxadeblis 
adgilsamyofeli, ar Seecadnen, waredginad Cxrekis orderi misTvis. 
ufro metic, gamoZiebisaTvis saWiro mtkicebulebis SerCevis 
nacvlad, maT amoiRes yvela dokumenti saTavsodan da calkeuli 
piradi nivTebi, romlebic ekuTvnoda ganmcxadebels da romlebsac 
aSkarad ar hqondaT Sexeba sisxlis samarTlis saqmesTan. 
 52. aRsaniSnavia, rom am daskvnis arsebiTi mxare arasodes 
uaryvia zemdgom sasamarTlos, miuxedavad imisa, rom es 
gadawyvetileba SemdgomSi gauqmda sxva safuZvliT (zemoxsenebuli 
me-17 muxli). ufro metic, mTavrobam Tavis mosazrebaSi kiTxvis 
niSnis qveS ar daayena es daskvnebi an warmoadgina sawinaaRmdego 
mtkicebuleba. 
 53. aseT garemoebebSi, sasamarTlo askvnis, rom ver damtkicda, 
rom Careva iyo `kanonis Sesabamisad~ da rom, Sesabamisad, dadginda, 
rom am safuZvliT dairRva me-8 muxli. am daskvnis gaTvaliswinebiT, 
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sasamarTlo ar miiCnevs aucileblad, ganixilos Carevis 
gamarTlebis sakiTxi, romelic warmoiSoba am debulebis mixedviT. 
 
 
 B. konfidenciuri fsiqiatriuli informaciis gaxmaureba 
 
 1. mxareTa poziciebi 
 
 54. mTavroba amtkicebda, rom, miuxedavad imisa, rom piris 
gonebrivi mdgomareobisa da fsiqiatriuli mkurnalobis Sesaxeb 
konfidenciuri informaciis nebismieri moTxovna Cveulebriv 
Seadgens pirad cxovrebaSi Carevas, am saqmeSi ar momxdara aseTi 
Careva. mTavrobam miuTiTa im faqtze, rom moTxovna moxda 
sasamarTlos mier da ara, magaliTad, masobrivi informaciis 
saSualebebis mier, da is miznad ar isaxavda miRebuli informaciis 
gavrcelebas. mTavroba aseve amtkicebs, rom ganmcxadebelma Tavad 
moaxdina sasamarTlos stimulireba, rom ganexorcielebina es 
RonisZieba, raTa gadaemowmebina ganmcxadeblis mier warmodgenili 
dokumenti, romlis namdviloba saeWvod iyo miCneuli. 
 55. ganmcxadebeli amtkicebda, rom moTxovnil informacias ar 
hqonda kavSiri novozavockis sasamarTloSi saqmis ganxilvis 
SedegTan. is aseve amtkicebda, rom gatarebuli RonisZieba arRvevda 
konstitucias, romelic ukanonod miiCnevs mas, konvenciis me-8 
muxlis gagebiT. 
 
 
 2. sasamarTlos Sefaseba 
 
  a. iyo Tu ara Careva 
 
 56. sasamarTlo miuTiTebs, rom sajaro xelisuflebis mier 
individis piradi cxovrebis Sesaxeb informaciis rogorc Senaxva, 
ise misi gamoyeneba aris me-8 muxlis 1-li punqtiT uzrunvelyofili 
piradi cxovrebis pativiscemis uflebaSi Careva (cf. Rotaru v. Romania 
[GC], no. 28341/95, 46-e punqti, ECHR 2000-V). 
 57. am saqmeSi Sidasaxelmwifoebrivma sasamarTlom moiTxova 
da miiRo fsiqiatriuli saavadmyofosagan informacia 
ganmcxadeblis gonebrivi mdgomareobisa da Sesabamisi samedicino 
mkurnalobis Sesaxeb. es informacia mogvianebiT gaaxmaura 
mosamarTlem mxareebisaTvis da sxva pirebisaTvis, romlebic 
imyofebodnen sasamarTlo darbazSi sajaro sxdomis dros. 
 58. sasamarTlo adgens, rom aseTi detalebi udavod aris 
ganmcxadeblis `pirad cxovrebasTan~ dakavSirebuli monacemebi da 
rom sadavo RonisZiebas Sedegad mohyva is, rom gafarTovda im 
pirebis raodenoba, romelTaTvisac cnobili gaxda aseTi detalebi. 
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amdenad, sasamarTlos mier gatarebuli RonisZiebebi Seadgens 
Carevas ganmcxadeblisaTvis konvenciis me-8 muxliT garantirebuli 
uflebebSi (Z. v. Finland, 1997 wlis 25 Tebervalis gadawyvetileba, 
Reports of Judgments and Decisions 1997-I, 71-e punqti). 
 
  b. iyo Tu ara Careva `kanonis Sesabamisad~ 
 
 59. ZiriTadi pasuxgasacemi sakiTxia, gamarTlebuli iyo Tu 
ara Careva me-8 muxlis me-2 punqtiT, kerZod, iyo Tu ara is `kanonis 
Sesabamisad~ da `aucilebeli demokratiuli sazogadoebaSi~ erT-
erTi im miznisaTvis, romelic CamoTvlilia am punqtSi. 
 60. sasamarTlo ixseniebs, rom fraza `kanonis Sesabamisad~ 
moiTxovs, rom gasaCivrebul RonisZiebas unda hqondes garkveuli 
safuZveli Sidasaxelmwifoebriv kanonmdeblobaSi (cf. Smirnova v. 
Russia, nos. 46133/99 da 48183/99, 99-e punqti, ECHR 2003-IX (amonaridi)). 
 61. unda aRiniSnos, rom saapelacio sasamarTlo, romelmac 
gadasinja saqme, daaskvna, rom pirveli instanciis mosamarTlis 
moqmedebam ganmcxadeblis pirad informaciasTan dakavSirebiT ar 
daakmayofila is gansakuTrebuli reJimi, romelic vrceldeba 
konstituciis 32-e muxlisa da monacemebi Sesaxeb 1990 wlis kanonis 
23-e da 31-e muxlebis Sesabamisad fsiqiatriul monacemebs 
mikuTvnebuli informaciis Segrovebaze, Senaxvaze, gamoyenebasa da 
gavrcelebaze, rac mTavrobas sadavod ar gauxdia (zemoxsenebuli 
25-e punqti). ufro metic, sasamarTlo aRniSnavs, rom sadavo 
detalebs ar SeeZlo, gavlena moexdina sasamarTlo procesis 
Sedegze (anu imis dadgena gakeTda Tu ara sadavo gancxadeba da 
imis Sefaseba iyo Tu ara is Seuracxmyofeli; Seadare da 
daupirispire, Z. v. Finland, zemoTcitirebuli, 102-e da 109-e punqtebi), 
novozavockis sasamarTlos moTxovna informaciis miRebis Sesaxeb 
iyo zedmeti, radgan es informacia ar iyo `mniSvnelovani 
mokvlevisaTvis, winaswari gamoZiebisa da sasamarTlo 
ganxilvisaTvis~, da, Sesabamisad, ukanono iyo fsiqiatriuli 
samedicino momsaxurebis Sesaxeb 2000 wlis kanonis me-6 muxlis 
miznebisaTvis. 
 62. sasamarTlo adgens, rom zemoT mocemuli mizezebis gamo 
dairRva konvenciis me-8 muxli. mas ar miaCnia saWirod, ganixilos 
Sesrulda Tu ara am RonisZiebis mimarT am muxlis me-2 punqtiT 
gaTvaliswinebuli sxva pirobebi. 
 
 
III. konvenciis me-6 muxlis me-2 punqtis savaraudo darRveva 
 
 63. ganmcxadebeli asaCivrebs, rom xelisuflebis uari, 
aenazRaurebina ziani `ukanono sisxlissamarTlebrivi devnisaTvis 
kompensaciis~ sqemis mixedviT, ewinaaRmdegeba udanaSaulobis 
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prezumpcias. ganmcxadebeli daeyrdno konvenciis me-6 muxlis me-2 
punqts, romelic adgens Semdegs: 
 
 `yoveli piri, visac bralad edeba sisxlis samarTlis danaSaulis Cadena, 
iTvleba udanaSaulod, vidre misi braleuloba ar damtkicdeba kanonis 
Sesabamisad~. 

 
 64. mTavroba amtkicebda, rom ar darRveula me-6 muxlis me-2 
punqti, radgan prokuraturis gadawyvetileba, daexura saqme 
aramareabilitirebeli safuZvliT, ganxilul iqna da sabolood 
dadasturda sasamarTlos mier. ganmcxadebeli ar daeTanxma. 
 65. sasamarTlo adasturebda, rom konvencia unda ganimartos 
ise, rom uzrunvelyos uflebebi, romlebic praqtikuli da 
efeqtiania da ara Teoriuli da iluzoruli (e.g., Multiplex v. Croatia, 
no. 58112/00, 44-e punqti, 2003 wlis 10 ivlisi); rom es aseve exeba me-6 
muxlis me-2 punqtiT ganmtkicebul uflebas (ix. Allenet de Ribemont v. 
France, 1995 wlis 10 Tebervlis gadawyvetileba, Series A, no. 308, 35-e 
punqti). 
 66. sasamarTlo ixseniebs, rom mis mier damkvidrebuli 
precedentuli samarTlis mixedviT, konvenciis arc me-6 muxlis me-2 
punqti da arc nebismier sxva debuleba ar aniWebs pirs, romelsac 
aqvs `wardgenili sisxlissamarTlebrivi braldeba~, ufleba miiRos 
kompensacia Tavisi danaxarjebisaTvis an ufleba kompensaciis 
miRebaze kanonieri patimrobisaTvis, rodesac mis mimarT 
samarTalwarmoeba Setyda (Narciso Dinares Peñalver v. Spain (dec.), no, 
44301/98, 2000 wlis 23 marti; aseve Englert v. Germany, 1987 wlis 25 
agvistos gadawyvetileba, Series A no. 123-B, 36-e punqti, da Sekanina v. 
Austria, 1993 wlis 25 agvistos gadawyvetileba, Series A no. 266-A, 25-e 
punqti). mxolod is faqti, rom kompensaciis gacemaze pirs uari 
eTqva TavisTavad ar arRvevs udanaSaulobis prezumpcias (mutatis 
mutandis, ukve moxseniebuli gadawyvetilebebi saqmeebze Nölkenbockhoff 
da Minelli, Sesabamisad 36-e da 34/35-e punqtebi). 
 67. Tumca, sasamarTlos precedentuli samarTali aseve 
adgens, rom udanaSaulobis prezumfcia irRveva, Tu sasamarTlo 
gadawyvetileba im piris Sesaxeb, visac brali edeba sisxlis 
samarTlis danaSaulis CadenaSi, asaxavs mosazrebas, rom is 
braleulia, miuxedavad imisa damtkicebulia Tu ara misi 
braleuloba, kanonis Sesabamisad. sakmarisia aRiniSnos, raime 
formaluri daskvnis ararsebobis SemTxvevaSic ki, rom arsebobs 
garkveuli safuZveli imisa, rom sasamarTlom braldebuli miiCnios 
braleulad. me-6 muxlis me-2 punqtis farglebi miT umeTes ar aris 
SezRuduli mimdinare sisxlissamarTlebrivi procesiT, magram 
vrceldeba sasamarTlo gadawyvetilebebze, romlebic miRebulia 
mas Semdeg, rac devna Sewyda (is. Minelli v. Switzerland, 1983 wlis 25 
martis gadawyvetileba, Series A no. 62; adre moxseniebuli Englert-is 
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gadawyvetileba; Nölkenbockhoff v. Germany, 1987 wlis 25 agvistos 
gadawyvetileba, Series A no. 123-C; da Capeau v. Belgium, no. 42914/98, 25-e 
punqti, ECHR 2005-I) an gamamarTlebeli gadawyvetilebis Semdeg (is., 
gansakuTrebiT ukve moxseniebuli Sekanina gadawyvetileba; Rushiti v. 
Austria, no. 28389/95, 2000 wlis 21 marti; Lamanna v. Austria, no. 28923/95, 2001 
wlis 10 ivlisi; O. v. Norway, no. 29327/98, ECHR 2003-II; da Hammern v. 
Norway, no. 30287/96, 2003 wlis 11 Tebervali). 
 68. Sesabamisad, sasamarTlos moeTxoveba, gansazRvros 
winamdebaze saqmeSi ganmcxadeblis winaaRmdeg sisxlis samarTlis 
procesis Sedegi da mogvianebiT ukanono devnisaTvis kompensaciis 
moTxovnaze uari iZleva Tu ara eWvis warmoSobis safuZvels 
ganmcxadeblis udanaSaulobasTan dakavSirebiT, miuxedavad imisa, 
rom ar damtkicebula misi braleuloba. 
 69. sasamarTlo aRniSnavs, rom ganmcxadeblis saqme Sewyda 
winaswari gamoZiebis etapze sagamoZiebo organoebis mier imis gamo, 
rom ganmcxadeblis mier Cadenili danaSaulis umniSvnelo xasiaTi 
gamo devna mizanSeuwoneli iyo. erovnuli sasamarTloebi, 
romlebmac gadasinjes es saqme, daTanxmdnen, rom saqmis masalebSi 
arsebuli (dausaxelebeli) mtkicebuleba sakmarisi iyo daskvnis 
gasakeTeblad, rom ganmcxadebelma Caidina danaSauli, iseve 
rogorc am danaSaulis umniSvnelo xasiaTi. 
 70. marTalia, rom SesaZlebelia eWvis gaJRereba braldebulis 
udanaSaulobis Sesaxeb, Tu sisxlissamarTlebrivi 
samarTalwarmoebis Sesaxeb daskvnas Sedegi ar mohyolia braldebis 
arsebiT mxaresTan dakavSirebiT (Sekanina, zemoTmoyvanili, 30-e 
punqti). Tumca, 2001 wlis 26 dekembris gadawyvetilebaSi 
novozavockis sasamarTlom uari ganacxada ganmcxadeblis mier 
kompensaciis moTxovnaze im faqtze dayrdnobiT, rom mis mimarT 
sisxlissamarTlebrivi samarTalwarmoeba Setyvetilia 
aramareabilitirebeli safuZvliT (ix. zemoTmoyvanili 28-e punqti). 
es gadawyvetileba daadastura saapelacio sasamarTlom mas Semdeg, 
rac ganmcxadeblis saCivarze im gadawyvetilebis Sesaxeb, romelic 
iTvaliswinebda sisxlissamarTlebrivi devnis Setyvetas 
aramareabilitirebeli safuZvliT, sabolood uari eTqva (ix. 
zemoxsenebuli me-19 puqti). sasamarTlo ar miiCnevs saWirod 
winamdebaze saqmeze gansazRvros, iyo Tu ara principSi kompensaciis 
gacemaze uari im mizeziT, rom sisxlissamarTlebrivi procesi 
Sewyda `aramareabilitirebeli~ safuZvliT, TavisTavad 
udanaSaulobis prezumfciis darRveva. is aRniSnavs, rom am saqmeze 
sasamarTlo gadawyvetilebebi, romlebic ganmcxadeblis mimarT 
sisxlissamarTlebrivi samarTalwarmoebis Setyvetas 
iTvaliswinebda, formulirebulia iseTi terminologiiT, romelic 
ar iZleoba eWvis safuZvels maTi Sexedulebis Sesaxeb, rom 
ganmcxadebelma Caidina danaSauli, raSic is braldebuli iyo. 
kerZod, desnianskis sasamarTlom miuTiTa, rom gamoZiebis Sesaxeb 



 19

saqmis masalebi Seicavda sakmaris mtkicebulebas imis dasadgenad, 
rom ganmcxadebelma gaayalba notarialuri dokumenti da 
Segnebulad ganaxorciela ukanono sanotaro moqmedeba, misi 
erTaderTi mizezi samarTalwarmoebis SewyvetisaTvis iyo devnis 
mizanSeuwonloba danaSaulis umniSvnelo xasiaTis gamo. es 
gadawyvetileba dadasturda saapelacio sasamarTloSi, xolo 
uzenaesma sasamarTlom uari ganuxcada ganmcxadebels sakasacio 
wesiT saqmis gasaCivrebaze. sasamarTlos azriT, desnianskis 
sasamarTlos mier gamoyenebuli formulireba TavisTavad sakmarisi 
iyo, rom CaTvliliyo udanaSaulobis prezumpciis darRveva. is 
faqti, rom ganmcxadeblis moTxovnaze kompensaciis miRebaze uari 
ganacxades im safuZvliT, rom sisxlissamarTlebrivi 
samarTalwarmoebisas gakeTebulma daskvnebma mxolod da mxolod 
gaamwvava mdgomareoba. miuxedavad imisa, rom desnianskis 
sasamarTlom gaakeTa daskvna mas Semdeg, rac Catarda sxdoma 
ganmcxadeblis TandaswrebiT, manamde mimdinare samarTalwarmoeba 
Tavisi bunebiT ar iyo sisxlissamarTlebrivi da mas aklda rigi 
sakvanZo elementebisa, rac axasiaTebs sisxlissamarTlebriv 
process. am TvalsazrisiT, ar SeiZleba gakeTdes daskvna, rom am 
sasamarTloSi manamde mimdinare samarTalwarmoebas Sedegad mohyva, 
an ganzraxuli iyo, mohyoloda is, rom damtkicdeboda 
ganmcxadeblis braleuloba. aseT garemoebebSi, sasamarTlo 
miiCnevs, rom desnianskis sasamarTlos mier moyvanili mizezebi, 
romlebic dadasturda gasaCivrebis etapze, rasac emateba 
kompensaciaze ganmcxadeblis moTxovnaze uari imave mizezebiT, 
Seadgens udanaSaulobis prezumpciis darRvevas. 
 71. daskvnis saxiT, dairRva konvenciis me-6 muxlis me-2 punqti. 
 
 
IV. konvenciis me-13 muxlis savaraudo darRveva 
 
 72. konvenciis me-13 muxlis safuZvelze ganmcxadebeli Civis 
me-8 muxlis darRvevasTan dakavSirebiT dacvis efeqtiani 
saSualebis uflebis savaraudo ararsebobas. 
 73. konvenciis me-13 muxli adgens: 
 
 `yvelas, visac daerRva am konvenciiT gaTvaliswinebuli uflebebi da 
Tavisuflebebi, unda hqondes samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es darRveva Caidinos pirma, romelic 
samsaxurebriv uflebamosilebas axorcielebda.~ 

 
 1. mxareTa poziciebi 
 
 74. mTavroba amtkicebs, rom ganmcxadebels SeeZlo sadavo 
gaexada Cxrekis kanoniereba zemdgom prokurorTan an sasamarTloSi 
procesis dros. Tu mas gaamarTlebdnen wayenebul braldebasTan 
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dakavSirebiT, mas eqneboda SesaZlebloba mieRo kompensacia 
ukanono devnisaTvis. rac Seexeba sasamarTlos moTxovnas, mieRo 
informacia misi fsiqiatriuli istoriis Sesaxeb, mTavrobis azriT, 
ganmcxadebels SeeZlo wamoeWra es sakiTxi am ganaCenis winaaRmdeg 
saapelacio saCivarSi. 
 75. ganmcxadebeli araefeqtianad miiCnevs samarTlebrivi 
dacvis am saSualebebs. 
 
 2. sasamarTlos Sefaseba 
 
  a. zogadi principebi 
 
 76. sasamarTlo ixseniebs, rom konvenciis me-13 muxli 
uzrunvelyofs erovnul doneze dacvis saSualebebis 
xelmisawvdomobas, raTa moxdes konvenciiseuli uflebebisa da 
Tavisuflebebis aRsruleba, miuxedavad im formisa, ra formiTac es 
SeiZleba uzrunvelyofili iyos Sidasaxelmwifoebriv 
samarTlebriv sistemaSi. amdenad, me-13 muxlis arsi is aris, rom 
moiTxovos Sidasaxelmwifoebrivi dacvis saSualebis arseboba, 
romlis mizani iqneba `sadavo saCivris~ Sinaarsze msjeloba da 
romelic uzrunvelyobs Sesabamisi mdgomareobis Semsubuqebas, 
miuxedavad imisa, rom xelSemkvrel saxelmwifoebs eniWebaT 
garkveuli diskrecia im saSualebasTan dakavSirebiT, romliTac 
isini Seasruleben konvenciiseul valdebulebebs am debulebis 
mixedviT (Kaya v. Turkey, 1998 wlis 19 Tebervlis gadawyvetileba, 
Reports of Judgments and Decisions 1998-I, gv. 329-30, 106-e punqti). 
 77. me-13 muxlidan gamomdinare xelSemkvreli saxelmwifoebis 
valdebulebebis farglebi meryeobs ganmcxadeblis saCivris 
xasiaTidan gamomdinare; Tumca, me-13 muxliT gaTvaliswinebuli 
dacvis saSualeba unda iyos `efeqtiani~ praqtikaSi, iseve rogorc 
kanonmdeblobis mixedviT (cf. Kudla v. Poland [GC], no. 30210/96, 157-e 
punqti, ECHR 2000-XI). aseTi samarTlebrivi saSualebis arseboba 
unda iyos sakmarisad cxadi ara mxolod Teoriulad, aramed aseve 
praqtikulad, risi Seusruleblobis SemTxvevaSic iarsebebs 
aucilebeli xelmisawvdomobisa da efeqtianobis nakleboba (ix. inter 
alia, Mifsud v. France (dec.) [GC], 57220/00, ECHR 2002-VIII). 
 
 
  b. Cxreka 
 
 78. ramdenadac mTavrobam moiSvelia imis SesaZlebloba, rom 
pirma miiRos anazRaureba kompensaciis gziT ukanono devnis sqemis 
mixedviT, sasamarTlo ar Tvlis, rom es procedura Sesaferisia am 
saqmisaTvis (Afanasyev v. Ukraine, no. 38722/02, 77-e punqti, 2005 wlis 5 
aprili). kerZod, is aRniSnavs, rom ganmcxadeblis saCivari, 
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romelic amas isaxavda miznad, uaryofil iqna zustad im mizeziT, 
rom misi sisxlis samarTlis saqme Sewyda aramareabilitirebeli 
safuZvliT. 
 79. rac Seexeba sasamarTlo ganxilvis dros Cxrekis 
kanonierebaze davis SesaZleblobas, unda aRiniSnos, rom, rogorc 
es zemoT mieTiTa konvenciis me-6 muxlis me-2 punqtTan mimarTebiT, 
ganmcxadeblis saqmis arsebiTi mxare arasodes ganxilula. is 
Sewyda sasamarTlo ganxilvis stadiamde da Semdgomi sasamarTlo 
gadasinjva exeboda wminda prosecualur sakiTxebs, romlebic 
dakavSirebulia mocemul safuZvelze sisxlis samarTlis saqmis 
daxurvas gamomZieblis mier. Sesabamisad, am procesebs ar da ver 
SeeZloT moecvaT konkretuli sagamoZiebo moqmedebis kanonierebis 
Sefaseba. 
 80. sasamarTlo aseve aRniSnavs, rom ganmcxadebels SeeZlo 
miemarTa zemdgomi prokurorisaTvis, raTa misi samsaxurebrivi 
saTavsos Cxreka ukanonod gamoecxada. sasamarTlo ixseniebs, rom 
me-13 muxlSi moSveliebuli `xelisufleba~ maincdamainc 
sasamarTlo xelisufleba ar unda iyos da, Tu is ar aris, misi 
uflebamosileba da garantiebi, romelsac is uzrunvelyofs, 
adekvaturi unda iyos imis dasadgenad, aris Tu ara dacvis 
saSualeba efeqtiani (Kudla, zemoTmoxseniebuli, 157-e punqti). Tumca 
winamdebare saqmeSi sasamarTlo aRniSnavs, rom isic ki rom 
vivaraudoT, rom prokurors aqvs saWiro damoukidebloba, dacvis 
es saSualeba ver SeZlebs, raime Sveba misces ganmcxadebels 
(zemoTmoxseniebuli 30-e punqti). 
 81. Sesabamisad, sasamarTlo miiCnevs, rom winamdebare saqmeSi 
dairRva konvenciis me-13 muxli imiT, rom ganmcxadebels ar hqonda 
dacvis Sidasaxelmwifoebrivi saSualeba, romlis meSveobiT mas 
SeeZlo esargebla Tavisi sacxovreblis pativiscemiT ufleba, 
romelic uzrunvelyofilia konvenciis me-8 muxliT. 
  
  c. fsiqiatriuli xasiaTis informaciis gamJRavneba 
 
 82. MmTavrobam Tavis winaswar SepasuxebaSi miuTiTa 
ganmcxadeblis uflebaze, eTxova sasamarTlosaTvis Tavisi saqmis 
daxurul sxdomaze ganxilva. sasamarTlo aRniSnavs, rom erovnuli 
kanonmdebloba ar iTvaliswinebs, rom aucilebelia, rom mxaris 
moTxovra arsebobdes saqmis in camera mosmenisaTvis; sasamarTlos 
SeuZlia Tavisi iniciativiT gasces aseTi brZaneba 
(zemoTmoxseniebuli 32-e punqti). Tumca kanonmdebloba 
avaldebulebs xelisuflebas, gaataros yvela SesaZlo RonisZieba, 
rom daicvas individTa piradi cxovreba zedmeti Carevisagan 
(zemoTmoxseniebuli 29-e punqti). 
 ufro metic, sazogadoebis daswreba sasamarTlo darbazSi, 
rodesac mosamarTle aJRerebs informacias, romelic man 
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fsiqiatriuli saavadmyofodan miiRo mxolod erT-erTi elementi 
iyo, ramac moaxdina gavlena ganmcxadeblis pirad cxovrebaze. 
kerZod, aseTi moTxovna, im SemTxvevaSic ki Tu is 
dakmayofildeboda, verc mxareebisa da maTi warmomadgenlebisaTvis 
sxdomaze gamJRavnebuli informaciis konfidenciurobas 
uzrunvelyofda da verc SezRudavda saqmis masalis 
xelmisawvdomobas. 
 83. rac Seexeba saapelacio instanciaSi Sesabamisi saCivriT 
mimarTvis SesaZleblobas, sasamarTlo aRniSnavs, rom 
ganmcxadebelma warmatebiT isargebla dacvis am saSualebiT, 
romelic, araefeqtiani aRmoCnda, radgan ukanonobis dadgenas 
Sedegad ar mohyolia konfidenciuri fsiqiatriuli monacemebis 
gamJRavnebis Sewyveta sasamarTlo saqmis masalebSi an 
ganmcxadeblisaTvis raime kompensaciis gacemaSi im zianisaTvis, 
romelic man ganicada mis pirad cxovrebaSi ukanono Carevis gamo. 
 84. am mosazrebebis gaTvaliswinebiT, sasamarTlo uars 
acxadebs mTavrobis winaswari Sepasuxebaze da adgens, rom dairRva 
konvenciis me-13 muxli. 
 
 
V. konvenciis 41-e muxlis gamoyeneba 
 
 85. konvenciis 41-e muxli adgens: 
 
 `Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTali 
darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, saWiroebis 
SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dakmayofilebas 
miakuTvnebs.~ 

 
 A. ziani 
 

86. ganmcxadebeli moiTxovs 232,400 evros (EUR) materialuri 
da aramaterialuri zianisaTvis. 

87. mTavroba Tvlis, rom es odenoba metismeti da 
dausabuTebelia. 

88. sasamarTlos precedentuli samarTali adgens, rom unda 
arsebobdes aSkara Sedegobrivi kavSiri ganmcxadeblis mier 
moTxovnili zianis anazRaurebasa da konvenciis darRvevas Soris 
(sxva saqmeebTan erTad, Barberà, Messegué and Jabardo v. Spain (yofili 50-e 
muxli), 1994 wlis 13 ivnisi, Series A no. 285-C, gv. 57-58, me-16-me-20 
punqtebi; Cakici v. Turkey, 1999 wlis 8 ivlisis gadawyvetileba, ECHR 
1999-IV, 127-e punqti). sasamarTlo aRniSnavs, rom ganmcxadeblis 
binis ukanono Cxrekis Sedegad warmoSobili ziani daadgina 
novozavockis sasamarTlom 2000 wlis 28 agvistos. amis safuZvelze 
sasamarTlo miiCnevs samarTalianad, mianiWos ganmcxadebels 2,315 
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EUR materialuri zianisaTvis. sasamarTlo aseve adgens, rom 
mianiWos 3,000 EUR aramaterialuri zianisaTvis. 

 
B. xarjebi 
 
89. ganmcxadebels dadgenil vadaSi ar warmoudgenia raime 

moTxovna am Tavis Sesabasamisad; amitom, sasamarTlo arafers 
aniWebs am TvalsazrisiT. 

 
C. saprocento ganakveTi 
 
90. sasamarTlo Tvlis, rom saprocento ganakveTi unda 

ganisazRvros evropis centraluri bankis sesxis saSualo 
ganakveTis odenobiT, plius sami procenti. 

 
 
amis safuZvelze sasamarTlo erTsulovnad 
 
1. acxadebs ganacxads dasaSvebad; 
 
2. adgens, rom dairRva konevnciis me-8 muxli ganmcxadeblis 

samsaxurebrivi saTavsos Cxrekisa da mis Sesaxeb fsiqiatriuli 
xasiaTis konfidenciuli informaciis gamJRavnebis gamo; 

 
3. adgens, rom dairRva konvenciis me-6 muxlis me-2 punqti; 
 
4. adgens, rom dairRva konvenciis me-13 muxli; 
 
5. adgens, 

 (a) rom mopasuxe saxelmwifom unda gadauxados ganmcxadebels 
konvenciis 44-e muxlis me-2 punqtis Sesabamisad gadawyvetilebis 
ZalaSi Sesvlidan sami Tvis ganmavlobaSi Semdegi Tanxebi, rasac 
emateba nebismieri gadasaxadi, romelic am Tanxas SeiZleba 
daekisros, erovnul valutaSi gacemis dRes arsebuli kursis 
mixedviT: 

(i) 2,315 EUR (ori aTas samasTxuTmeti evro) materialuri 
zianisaTvis; 
(ii) 3,000 EUR (sami aTasi evro) aramaterialuri 
zianisaTvis; 

 (b) rom zemoxsenebuli sami Tvis gasvlis Semdeg unda iyos 
gadaxdili saprocento ganakveTi, romelic ganisazRvreba evropis 
centraluri bankis sesxis saSualo ganakveTis odenobiT, plius 
sami procenti. 
 



 24

 6. uars acxadebs mosarCelis danarCen moTxovnaze 
samarTliani dakmayofilebis Sesaxeb. 
 
Sesrulebulia inglisur enaze da werilobiT gacxadebulia 2006 
wlis 29 ivniss, sasamarTlos reglamentis 77-e wesis me-2 da me-3 
punqtebis Sesabamisad. 
 
 

klaudia westerdaiki    pir lorenceni 
registratori     prezidenti   

    
 
 


