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nidbala poloneTis winaaRmdeg 
 

NIEDBALA V. POLAND 
 

I. saqmis faqtobrivi mxare 
 
6. momCivani 1994 wlis 31 agvistos daakaves. 1994 wlis 2 seqtembers ribnikis saolqo 
prokurorma v-m gasca brZaneba misi dapatimrebis Taobaze satransporto saSualebis 
gatacebis eWviT. 
7. momCivanma es gadawyvetileba gaasaCivra katovices raionul sasamarTloSi. 1994 wlis 12 
seqtembers sasamarTlom ar daakamyofila apelacia da miiCnia, rom arsebobda sakmarisi 
mtkicebulebebi imis dasadgenad, rom momCivans SeeZlo Caedina es danaSauli da rom misi 
dapatimrebis mizezebi kvlav ZalaSi iyo.  
 
8. 1994 wlis 21 seqtembers ribnikis saolqo prokurorma gaagrZela momCivanis patimrobis 
vada 1994 wlis 30 noembramde im safuZvliT, rom gamoZiebisas mopovebuli mkicebulebebi 
damajereblad miuTiTebda momCivanis mier Sesabamisi danaSaulis Cadenaze.  
 
9. 1994 wlis 10 oqtombers katovices regionulma sasamarTlom ar daakamyofila momCivanis 
apelacia am gadawyvetilebis mimarT. 
10. 1994 wlis 24 oqtombers ribnikis olqis prokurorma uari ganacxada momCivanis 
gaTavisuflebaze im safuZvliT, rom gamoZieba ar iyo damTavrebuli, unda mopovebuliyo 
damatebiTi mtkicebulebebi da dapatimrebis mizezebi kvlav ZalaSi iyo. 
 
11. 1994 wlis 2 noembers, momCivanma weriliT mimarTa ombudsmens, romelSic miuTiTa 
darRvevebze mis winaaRmdeg aRZrul sisxlissamarTlebriv devnaSi da masze, rom dakavebisas 
mas policiam fizikuri Seuracxyofa miayena. cixis xelmZRvanelobam es werili gadasca 
ribnikis olqis prokurors. 1994 wlis 23 noembers ribnikis oqlis prokurorma momCivans 
Seatyobina, rom ombudsmenisadmi gagzavnili werili gadaeca tiCis olqis prokurors, 
savaraudo fizikuri Seuracxyofis gamoZiebis mizniT. mogvianebiT werili gadaeca 
ombudsmens.  
12. 1994 wlis 15 noembers katovices regionis prokurorma ar daakmayofila momCivanis 
apelacia 1994 wlis 24 oqtombris gadawyvetilebis mimarT. 
13. 1995 wlis 9 marts momCivanma katovices regionul sasamarTloSi Seitana Suamdgomloba 
misi patimrobis kanonierebis gadasinjvis Taobaze, rogorc es gaTvaliswinebulia adamianis 
uflebaTa evropuli konvenciis me-5 muxlis me-4 punqtiT. es Txovna upasuxod darCa. 
14. 1995 wlis 20 marts katovices raionulma sasamarTlom momCivani damnaSaved cno 
qurdobis gziT mopovebuli nivTebis flobaSi da gasca brZaneba misi  patimrobidan 
gaTavisuflebis Sesaxeb.  
15. 1995 wlis 21 aprils momCivani kvlav daakaves da raCibuSis olqis prokurorma gasca 
brZaneba misi dapatimrebis Taobaze 1995 wlis 20 aprils satransporto saSualebis 
gatacebis mcdelobaSi eWvis safuZvelze. momCivanma es gadawyvetileba gaasaCivra raCibuSis 
saolqo sasamarTloSi, inter alia, konvenciis me-5 muxlis me-3 punqtis safuZvelze. 1995 
wlis 27 aprils, sasamarTlom apelacia ar daakamyofila im safuZvliT, rom dadgenileba 
dapatimrebis Sesaxeb gamotanil iqna kanonis Sesabamisad. sisxlis samarTlis saproceso 
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kodeqsis 210-e muxlis pirveli punqti iTvaliswinebs, rom swored prokurors gaaCnia 
dapatimrebis Sesaxeb gadawyvetilebis miRebis uflebamosileba.     
 
17. 1995 wlis 5 seqtembers katovices saapelacio sasamarTlom Secvala gasaCivrebuli 1995 
wlis 20 martis gadawyvetileba im mxriv, rom man cno momCivani damnaSaved qurdobis gziT 
mopovebuli nivTebis gasaRebaSi xelSewyobasa da waqezebaSi da miusaja mas Tavisuflebis 
aRkveTa ori wlisa da eqvsi Tvis vadiT da jarimis gadaxda.  
 

II. Sidasaxelmwifoebrivi kanonmdebloba 
 

a. aRkveTis RonisZiebebi sisxlissamarTlebriv warmoebaSi 
 
18. aRwerili movlenebis dros debulebebi patimrobis Taobaze gadawyvetilebis gamotanis 
Sesaxeb moipoveboda poloneTis 1969 wlis sisxlis samarTlis saproceso kodeqsis 210-e 
da 212-e muxlebSi, romlebic ase ikiTxeboda: 
 

muxli 210 
”1. aRkveTis RonisZiebebi [anu dapatimreba, giraoTi gaTavisufleba da sapolicio 
zedamxedveloba] pirs ekisreba sasamarTlos mier; sasamarTloSi sabraldebo daskvnis 
wardgenamde, brZanebas amis Sesaxeb gascems prokurori...” 
 
 muxli 212 
”1. aRkveTis RonisZiebebis Taobaze gadawyvetileba SeiZleba gasaCivrdes [zemdgom 
sasamarTloSi] .... 
 
2. prokuroris brZaneba dapatimrebis Sesaxeb SeiZleba gasaCivrdes sasamarTloSi, romelsac 
gaaCnia saqmis arsebiTad ganxilvis kompetencia....” 
 
21. aRwerili movlenebis dros, sasamarTlo sxdomaze mxareTa daswreba regulirdeboda 
1969 wlis sisxlis samarTlis saproceso kodeqsis 87-e da 88-e muxlebiT, romlebic ase 
ikiTxeboda: 
 

muxli 87: 
”sasamarTlo Tavis gadawyvetilebas acxadebs Ria sxdomaze, Tu kanoni amas iTvaliswinebs; 
sxva SemTxvevebSi ki - in camera (daxurul) sasamarTlo sxdomaze. ...”  
 

muxli 88: 
”In camera sasamarTlo sxdomas SeiZleba eswrebodes prokurori (...); sxva mxareebs 
SeuZliaT daswreba, Tu kanoni amas iTvaliswinebs.”   
 

b. prokuroris statusi poloneTis samarTalSi 
 
24. 1985 wlis 20 ivnisis prokuraturis Sesaxeb kanonis pirveli muxli, romelic 
gansazRvravs prokuraturis organoTa struqturas, funqciebsa da organizacias, aRwerili 
movlenebis dros ase ikiTxeboda: 
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”1. prokuratura Sedgeba generaluri prokuroris, prokurorebisa da samxedro 
prokurorebisgan. prokurorebi da samxedro prokurorebi eqvemdebarebian generalur 
prokurors.  
”2. prokuraturas xelmZRvanelobs generaluri prokurori; mis funqciebs asrulebs 
iusticiis ministri.” 
 
kanonis me-2 muxli ase ikiTxeba: 
 
“prokuratura uzrunvelyofs kanonis uzenaesobis dacvas da ganaxorcielebs 
sisxlissamarTlebriv devnas.” 
 
28. kanonis me-7 muxlis Tanaxmad, kanonmdeblobiT gansazRvruli funqciebis 
ganxorcielebisas prokurori xelmZRvanelobs miukerZoeblobisa da yoveli moqalaqis 
kanonis winaSe Tanasworobis principebiT. 
29. kanonis me-8 muxlis Tanaxmad, prokurori damoukidebelia misi movaleobebis 
Sesrulebisas am muxliT dadgenil farglebSi. prokurori unda asrulebdes misi zemdgomi 
Tanamdebobis pirebis mier gacemul instuqciebs, miTiTebebsa da brZanebebs. 
30. kodeqsis Sesabamisi debulebebis mTlianobaSi ganxilviT, prokurori sisxlis 
samarTalwarmoebaSi asrulebda sagamoZiebo da sabraldebo funqciebs. kerZod, gamoZiebis 
dasrulebis Semdeg, is adgenda sabraldebo daskvnas da warmoadgenda prokuraturas 
sasamarTloSi, romelic uflebamosili iyo ganexila saqme.  
31. 1969 wlis sisxlis samarTlis saproceso kodeqsis me-3 muxlis Tanaxmad, “sisxlis 
samarTalwarmoebis ganmaxorcielebeli xelisuflebis organoebi [prokuroris CaTvliT] 
Seamowmeben da mxedvelobaSi miiReben mtkicebulebas rogorc braldebulis sasargeblod, ise 
mis winaaRmdeg.” 
 

saqmis ganxilva komisiaSi 
 

38. komisiam saCivari nawilobriv misaRebad miiCnia 1997 wlis 7 ivliss. 1999 wlis 1 
martis moxsenebaSi, man gamoTqva erTsulovani mosazreba, rom adgili hqonda konvenciis me-5 
muxlis me-3 punqtis darRvevas im mxriv, rom momCivans Tavisufleba aRekveTa prokurors 
gadawyvetilebiT, romelic ar warmoadgenda mosamarTles an sasamarTlo xelisuflebis 
ganxorcielebisaTvis kanoniT uflebamosil pirs, konvenciis me-5 muxlis me-4 punqtis 
darRvevas im mxriv, rom momCivanis patimrobis ganmxilveli sasamarTlo procesi ar iyo 
namdvilad SejibrebiTi xasiaTis da konvenciis me-8 muxlis darRvevas im mxriv, rom 
momCivanis mimowera ombudsmenTan dakavebul da Seferxebul iqna.    
 

samarTlebrivi mxare 
 
I. konvenciis me-5 muxlis me-3 punqtis savaraudo darRveva 
 
39. momCivanis mtkicebiT, dairRva konvenciis me-5 muxlis me-3 punqti, romelic ase ikiTxeba: 
“...” 
 
A. sasamarTlos winaSe wardgenili argumentebi 
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40. momCivanis mtkicebiT, aRwerili movlenebis dros moqmedi poloneTis kanonmdeblobis 
mixedviT, prokurori ar iyo arc mosamarTle da arc sasamarTlo xelisuflebis 
ganxorcielebis uflebamosilebis mqone moxele. sasamarTlos precedentuli samarTlis 
Tanaxmad, imisTvis, rom moxele CaiTvalos sasamarTlo xelisuflebis ganmaxrocielebel 
pirad, man unda daakmayofilos Tavisuflebis TviTneburi aRkveTis gamomricxavi garkveuli 
pirobebi, kerZod, is unda iyos aRmasrulebeli xelisuflebisagan da mxreebisagan 
damoukidebeli. ukanaskneli aspeqtis Sesafaseblad gadamwyveti mniSnvloba eniWeba imas, rom 
dapatimrebis Sesaxeb gadawyvetilebis mimRebi moxele ar SeiZleba CaiTvalos miukerZoeblad, 
Tu is sisxlissamarTlebrivi warmoebis Semdgom stadiebze Seileba moqmedebdes bralmdebeli 
organos saxiT. momCivanis patimrobis dros moqmedi samarTlis mixedviT, prokurors, 
romlemac piri daapatimra, mogvianebiT Tavisuflad SeeZlo braldebis mxare warmoedgina.   
41. momCivanma xazi gausva, rom poloneTis konstituciis mixedviT, mxolod sasamarTloebs 
gaaCndaT sasamarTlo xelisuflebis ganxorcielebis uflebamosileba. porkurorebi, 
romlebic eqvemdebarebodnen generalur prokurors, romlis funqciebi xorcieldeboda 
iusticiis ministris mier, miekuTvnebodnen  aRmasrulebel xelisuflebas. prokurorebs 
evalebodaT maTi zemdgomi Tanamdebobis pirebis brZanebaTa Sesruleba, xolo es Tanamdebobis 
pirebi, Tavis mxriv, eqvemdebarebian iusticiis ministrs. am mosazrebaTa gaTvaliswinebiT, 
mTvrobis argumnetebi imis Taobaze, rom prokurorebi asruleben sasamarTlo funqciebs, ar 
SeiZleba marTebulad CaiTvalos. 
42. momCivanma aseve miuTiTa cvlilebebze poloneTis kanonmdeblobaSi  aRkveTis RonisZiebis 
gamoyenebasTan dakavSirebiT. 1969 wlis sisxlis samarTlis kodeqsis Sesabamisi debulebebi 
Seicvala 1995 wlis 29 ivnisis kanoniT, romelic iTvaliswinebs, rom winaswari patimroba 
SeiZleba daekisros mxolod sasamarTlos brZanebiT. 1997 wlis ivnisSi ZalaSi Sevida 
sisxlis samarTlis axali saproceso kodeqsi, romelic aseve iTvaliswinebs, rom 
dapatimrebis Sesaxeb brZaneba gamoqavs sasamarTlos. momCivanma xazi gausva imas, rom 
dapatimrebis maregulirebel debaulebaTa cvlilebis faqti TavisTavad miuTiTebs, rom 
kanonmdebelma icoda   konvenciis me-5 muxlTan maTi Seusabamobis Taobaze.  
43. momCivanma daaskvna, rom prokuroris mier dapatimreba ar Seesabameboda konvenciis me-5 
muxlis me-3 punqtis moTxovnebs. 
44. mTavrobam, pirvel rogSi, daadastura, rom poloneTis prokurorebi aRwerili 
movlenebis dros da amJamadac eqvemdebarebian generalur prokurors – iusticiis ministrs, 
romelic aRmarulebeli xelisuflebis warmomadgenelia. Tumca amasTan generaluri 
prokurori ar iyo uflebamosili, mieRo monawiloba sisxlissamarTlebriv devnaSi, es 
uflebamosileba gaaCndaT rigiT prokurorebs, romlebic moqmedebednen saolqo, regionul 
da saapelacio prokuraturebSi.    
45. mTavroba aseve amtkicebs, rom, poloneTis kanonmdeblobis Tanaxmad, prokurori 
asrulebda or mTavar funqcias: sisxlissamarTlebrivi devnisa da sajaro interesebis 
dacvis. is valdebuli iyo, daecva miukerZoeblobisa da kanonis winaSe yvela piris 
Tanasworobis principebi. prokurors dapatimrebis Taobaze gadawyvetilebis miRebamde unda 
daekiTxa eWvmitanili. mas aseve evaleboda rogorc dapatimrebis mxardamWeri, ise amis 
sawinaaRmdego garemoebebis gaTvaliswineba. mas hqonda dakavebulis gaTavisuflebis 
uflebamosilebac, Tu garemoebebi aRar amarTlebda patimrobis gagrZelebas. mTavrobam 
daaskvna, rom prokurorebma, romelTac miiRes gadawyvetileba mosaCivris dapatimrebis 
Taobaze, akmayofilebdnen sasamarTlos precedentuli samarTliT dadgenil rogorc 
saproceso, ise materialur moTxovnebs. maT miuTiTes sasamarTlos gadawyvetilebebze 
saqmeSi - Siseri Sveicariis winaaRmdeg (1979 wlis 4 dekembris gadawyvetileba, seria A 
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#34, gv. 12-13, punqtebi 27-31) da saqmeSi - pauelsi belgiis winaaRmdeg (1988 wlis 26 
maisis gadawyvetileba, seria A  #135, gv. 18, punqti 38). 
 
B. sasamarTlos Sefaseba 
 
48. sasamarTlo Seaxsenebs mxareebs, rom me-5 muxlis me-3 punqtSi moxseniebuli moxelis 
funqcias warmoadgens dapatimrebis mxardamWeri da sawinaaRmdego garemoebebis gadasinjva da 
samarTlebriv kriteriumebze miTiTebiT imis gadawyveta, arsebobs Tu ara dapatimrebis 
gamamarTlebeli mizezebi da, Tu amgvari mizezebi ar arsebobs, gasces brZaneba 
gaTavisuflebis Sesaxeb. imisTvis, rom CaiTvalos, rom ”moxele” axorcielebs ”sasamarTlo 
xelisuflebas” am debulebis mniSvnelobiT, man unda daakmayofilos garkveuli pirobebi, 
romlebic pirs garantiebs aZlevs TviTneburi an usafuZvlo Tavisuflebis aRkveTis 
gamosaricxad (ix. 1979 wlis 4 dekembris gadawyvetileba saqmeSi - Siseri Sveicariis 
winaaRmdeg, seria A # 34, gv. 13-14, punqti 31). 
49. amrigad, ”moxele” damoukidebeli unda iyos aRmasrulebeli xelisuflebisa da 
mxareebisagan. am mxriv, dapatimrebis Sesaxeb gadawyvetilebis miRebisas obieqturi varaudi 
arsebiTi mniSvnelobisaa: Tu am dros savaraudoa, rom ”moxele” SemdgomSi SeiZleba CaerTos 
sisxlissamarTlebriv warmoebaSi rogorc braldebis mxare, misi damoukidebloba da 
miukerZoebloba SeiZleba eWvis qveS dadges (ix. 1990 wlis 23 oqtombris gadawyvetileba 
saqmeSi - huberi Sveicariis winaaRmdeg, seria A # 188, gv. 18, punqti 43, da 1992 wlis 26 
noembris gadawyvetileba saqmeSi - brinkati italiis winaaRmdeg, seria A # 249-A, gv. 12, 
punqti 21). ”moxelem” unda mousminos mis winaSe wardgenil pirs da ganixilos, 
gamarTlebulia Tu ara dapatimreba. Tu es ar aris gamarTlebuli, ”moxeles” unda gaaCndes 
dakavebulis gaTavisuflebis Sesaxeb savaldebulo brZanebis gacemis uflebamosileba (ix. 
zemoaRniSnuli gadawyvetileba Siseris saqmeSi, gv. 13-14, punqti 31, da 1978 wlis 18 
ianvris gadawyvetileba saqmeSi - irlandia gaerTianebuli samefos winaaRmdeg, seria A #25, 
gv. 75-76, punqti 199). 
50. sasamarTlo aRniSnavs, rom dapatimrebis sasamarTlo kontroli avtomaturi unda iyos 
(ix. 1984 wlis 22 maisis gadawyvetileba saqmeSi - de Jongi, balJe da van den brinki 
niderlandebis winaaRmdeg, seria A # 77, gv. 24, punqti 51). is ar SeiZleba damokidebuli 
iyos dakavebulis mier Suamdgomlobis wardgenaze. amgvari moTxovna ara mxolod Secvlis 
me-5 muxlis me-3 punqtiT gaTvaliswinebuli garantiis xasiaTs, romelic gansxvavdeba me-5 
muxlis me-4 punqtSi moyvanili garantiisagan, romelic, Tavis mxriv, iTvaliswinebs 
sasamarTlosTvis mimarTvis uflebas dapatimrebis kanonierebis gadasinjvis mizniT (ix. 
zemoaRniSnuli gadawyvetileba de Jongis, balJes da van den brinkis saqmeSi, gv. 25-26, 
punqti 57). metic, amgvar moTxovnas SeuZlia gaabaTilos me-5 muxlis me-3 punqtiT 
gaTvaliswinebuli garantiis mizani, daicvas piri TviTneburi dapatimrebisgan Tavisuflebis 
aRkveTis aqtis sasamarTlo kontrolisadmi daqvemdebarebis meSveobiT (ix., mutatis mutandis, 
1998 wlis 25 maisis gadawyvetileba saqmeSi - kurti TurqeTis winaaRmdeg, angariSi 1998-
III, gv. 1185, punqti 123; aqvilina maltis winaaRmdeg [plenaruli sxdoma], # 25642/94, 
romelic unda gamoqveyndes sasamarTlos oficialur angariSSi). 
51. sasamarTlo, pirvel rigSi, aRniSnavs, rom poloneTis konstitucia iTvaliswinebs 
sakanonmdeblo, aRmasrulebeli da sasamarTlo xelisuflebis danawilebas. kerZod, 1986 
wlis 20 invisis marTlmsajulebis ganxorcielebis Sesaxeb kanonis debulebebis Tanaxmad, es 
ukanaskneli uflebamosileba mxolod damoukidebel sasamarTloebs gaaCnia. 
52. prokuraturis Sesaxeb kanonis (ix. zemoT, punqti 27) debulebebi prokuraturis 
struqturis, funqciebisa da organizaciis Taobaze iTvaliswinebs, rom 
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sisxlissamarTlebrivi devnis funqciebi sisxlis samarTlis procesSi xorcieldeba 
prokuroris mier. am mxriv, sasamarTlo miuTiTebs mTavrobis mtkicebaze, rom poloneTis 
prokurorebi, aRwerili movlenebis dros da amJamadac eqvmemdebarebian generalur 
prokurors, romelic amave dros iusticiis ministricaa. maSasadame, udavoa, rom 
prokurorebi, maTi funqciebis ganxorcielebisas, eqvemdebarebian aRmasrulebeli 
xelisuflebis zedamxedvelobas.    
53. sasamarTlos TvalsazrisiT, mTavrobis mtkicebis miuxedavad, rom kanonmdeblobis 
Tanaxmad prokurorebi, sisxlissamarTlebrivi devnis ganxorcielebis garda, aseve moqmedeben 
rogorc sajaro interesis damcvelebi, ar SeiZleba miviCnioT maTTvis sasamarTlo statusis 
mimniWeblad. sasamarTlo aRniSnavs, rom prokurorebi axorcieleben gamoZiebisa da 
braldebis funqciebs da, maSasadame, unda miviCnioT, rom saqmis dros ZalaSi myofi 
kanonmdeblobis, kerZod, 1969 wlis sisxlis samarTlis saproceso kodeqsis III Tavis 
debulebebis Tanaxmad,  isini sisxlissamarTlebrivi procesis monawile mxare iyvnen.  
54. prokurorebma, romlebmac momCivani daapatimres, patimrobis Sesaxeb gadawyvetilebis 
miRebamde dakiTxes is da ganixiles, gamarTlebuli iyo Tu ara misi patimroba saqmis 
garemoebebSi. amisda miuxedavad, zemoaRniSnuli mosazrebebis gaTvaliswinebiT, romlebic 
exeba prokuroris kanonmdeblobiT gansazRvrul statuss, es ar aris sakmarisi imis 
dasadgenad, rom prokurorebi  damoukideblobis iseT garantiebs iZleodnen, romlebic 
akmayofilebda konvenciis me-5 muxlis me-3 punqtis moTxovnebs.  
55. sasamarTlo damatebiT aRniSnavs, rom prokurorebis mier 1994 wlis 2 seqtembers da 
1995 wlis 21 aprils gacemuli brZanebebi dapatimrebis Sesaxeb momCivanis mier gasaCivrebis 
Semdeg gadaisinja sasamarTlos mier, Sesabamisad, aTi da eqvsi dRis ganmavlobaSi. Tumca 
gadasinjvis es procesi ar iyo avtomaturi, vinaidan is damokidebuli iyo momCivanis mier 
sasamarTloSi saCivris Setanaze. aqedan gamomdinare, is, rom arsebobda momCivanis 
dapatimrebis sasamarTlo gadasinjvis SesaZlebloba, ar amarTlebs im xarvezs, rom brZaneba 
dapatimrebis Sesaxeb miRebul iqna prokurorebis mier. 
56. bolos, unda aRiniSnos, rom davis sagans ar warmoadgens is faqti, rom poloneTis 
kanonmdebloba, romelic gamoiyeneboda Sesabamis dros, ar iTvaliswinebda raime garantiebs 
im safrTxis winaaRmdeg, rom imave prokurors, romelmac miiRo gadawyvetileba momCivanis 
dapatimrebis Sesaxeb,  SemdgomSi mieRo monawileoba sisxlissamarTlebriv devnaSi. 
55. aqedan gamomdinare, sasamarTlo askvnis, rom adgili hqonda konvenciis me-5 muxlis me-3 
punqtis darRvevas.   
 
II. konvenciis me-5 muxlis me-4 punqtis savaraudo darRveva 
 
58. momCivani aseve miiCnevs, rom mopasuxe saxelmwifom daarRvia koncenciis me-5 muxlis me-4 
punqti, romelic ase ikiTxeba: 
 
“...” 
 
A. sasamarTlos winaSe wardgenili argumentebi 
 
59. momCivani amtkicebs, rom udavoa, rom is ar wardga sasamarTlos winaSe misi 
dapatimrebis gadamsinjvel sasamarTlo sxdomebze. sasamarTlos mier asenovis saqmeSi 
gamoyenebuli principis mixedviT (1998 wlis 28 oqtombris gadawyvetileba saqmeSi - asenovi 
bulgareTis winaaRmdeg, gadawyvetilebebisa da dadgenilebebis angariSi 1998-VIII, gv. 3302, 
punqti 162), braldebuls, romlis dapatimrebac eqceva konvenciis me-5 muxlis 1(c) punqtis 
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farglebSi, unda hqondes ufleba daeswros sasamarTlo sxdomas, romelic ixilavs misi 
dapatimrebis saproceso da materialur aspeqtebs. 
60. momCivani aseve amtkicebs, rom, aRwerili movlenebis dros ZalaSi myofi kanonmdeblobis 
debulebebis Tanaxmad, mas ara mxolod ar hqonda misi dapatimrebis gadamsinjvel 
sasamarTlo sxdomaze daswrebis ufleba, aramed mas aseve ar hqonda saSualeba gacnoboda 
prokuroris mier dapatimrebis mxardasaWerad sasamarTloSi wardgenili argumentebs. 
Sesabamisad, mas ar hqonda SesaZlebloba gamoeTqva Tavisi mosazrebebi prokuroris poziciis 
mimarT.  
61. momCivanma aseve gamoTqva mosazrebebi mTavrobis mtkicebasTan mimarTebiT, rom 
prokurorTa gadawyvetilebebi momCivanis dapatimrebis Taobaze unda CaiTvalos sworad, 
vinaidan isini SemdgomSi miRebul iqna sasamarTloebis mier. momCivanma xazi gausva imas, rom 
es mcdari Sexedulebaa, vinaidan, Tu momCivans an mis warmomadgenels eqnebodaT sasamarTlo 
sxdomaze daswrebis da sasamarTlosadmi prokuraturis mier wardgenili argumentebis 
sapasuxo argumentebis wardgenis saSualeba, ar iyo gamoricxuli, rom sasamarTloebs, orive 
mxaris mosmenis Semdeg, sxvagvari gadawyvetileba gamoetanaT. vinaidan SeizRuda sasamarTlos 
SesaZlebloba detalurad Seemowmebina momCivanis patimrobis marTebuloba, winamdebare 
saqmeSi ar yofila daculi habeas corpus-is garantiebi.  
60. mTavroba amtkicebs, rom sasamarTloebs, romlebic ixilavdnen momCivanis apelaciebs 
dapatimrebis Taobaze gadawyvetilebis mimarT da mis Suamdgomlobebs gaTavsuflebis Sesaxeb, 
gaaCndaT sruli iursidiqcia ganexilaT misi dapatimrebis Sesabamisoba sisxlis samarTlis 
saproceso kodeqsis Sesabamisi debulebebiT gaTvaliswinebul saproceso moTxovnebTan da 
aseve gadaesinjaT im eWvis safuZvlianoba, ramac misi dapatimreba gamoiwvia. 
61. mTavroba aRiarebs, rom momCivans ar hqonda misi dapatimrebis kanonierebis gadamowmebis 
Taobaze Catarebul sasamarTlo sxdmoebSi monawileobis ufleba. udavod, prokurors 
gaaCnda amgvar sxdomebze daswrebis uflebamosileba, magram misi daswreba ar iyo 
savaldebulo. rac Seexeba raCibuSis saolqo sasamarTloSi 1995 wlis 27 aprils gamarTul 
sasamarTlo sxdomas momCivanis patimrobis gadasinjvis Tobaze, mTavroba amtkicebs, rom arc 
momCivani da arc prokurori mas ar daswrebia. Sesabamisad, ar SeiZleba ivaraudebodes, rom 
am sasamarTlo ganxilvis dros daculi ar yofila mxareTa Tanasworobis principi. 
64. mTavroba aseve amtkicebs, rom momCivanis dapatimrebis gadasinjvis Taoaze Catarebul 
sasamarTlo sxdomaze misi da misi advokatis dauswreblobis miuxedavad, sasamarTlom 
icoda momCivanis argumnetebi, romlebic man sasamarTlos werilobiT miawoda. Sesabamisad, 
sasamarTloebs hqondaT sruli SesaZlebloba, dawvrilebiT ganexilaT momCivanis 
dapatimrebis kanoniereba da dasabuTebuloba. 
65. mTavroba askvnis, rom momCivanis dapatimrebis Taobaze Catarebuli sasamarTlo procesi 
atarebda namdvilad SejibrebiT xasiaTs, rogorc moiTxoveba konvenciis me-5 muxlis me-4 
punqtiT. 
 
B. sasamarTlos Sefaseba 
 
66. sasamarTlo aRniSnavs, rom, me-5 muxlis me-4 punqtis Tanaxmad, dakavebuli an 
dapatimrebuli piri uflebamosilia mimarTos sasamarTlos saproceso da materialuri 
pirobebis gadasinjvis moTxovniT, romlebic mniSvelovania me-5 muxlis pirveli punqtis 
mniSvnelobiT, misi Tavisuflebis aRkveTis ”kanonierebis” dasadgenad (ix. 1988 wlis 29 
noembris gadawyvetileba saqmeSi - brogani da sxvebi gaerTianebuli samefos winaaRmdeg, 
seria A #154-B, gv. 34, punqti 65). marTalia, zogierT SemTxvevaSi ar aris aucilebeli, 
rom me-5 muxlis me-4 punqtiT gaTvaliswinebuli procedura moicavdes konvenciis me-6 



 8 

muxlis pirveli punqtiT sisxlissamarTlebrivi da samoqalaqo warmoebisaTvis 
gaTvaliswinebul garantiebs (ix. 1992 wlis 12 maisis gadawyvetileba saqmeSi - megieri 
germaniis winaaRmdeg, seria A # 237-A, gv. 11, punqti 22), magram mas unda hqondes 
sasamarTlo xasiaTi da is unda iTvaliswinebdes Tavisuflebis aRkveTis saxis Sesabamis 
garantiebs. im piris SemTxvevaSi, romlis dapatimreba eqceva me-5 muxlis 1(c) punqtis 
farglebSi, saWiroa sasamarTlo sxdomis Catareba (ix. zemoaRniSnuli gadawyvetileba 
Siseris saqmeSi, gv. 13, punqtebi 30-31); kerZod, dapatimrebis brZanebis Taobaze wardgenili 
apelaciis ganmxilvel sasamarTlo procesze uzrunvelyofil unda iqnes ”ZalTa 
Tanasworoba” mxareTa, anu prokurorsa da dapatimrebuls Soris (ix. gadawyvetileba saqmeSi 
- nikolova bulgareTis winaamdeg [plenaruli sxdoma], # 31195/96, 25.03.1999, punqti 59). 
67. sasamarTlo mxedvelobaSi iRebs, rom winamdebare saqmeSi prokurorTa mier gacemuli 
brZanebebi dapatimrebis Sesaxeb orjer iqna gadasinjuli sasamarTlos mier, pirvelad - 
katovices raionul sasamarTloSi 1994 wlis 12 seqtembers Catarebul sasamarTlo 
sxdomaze da meored – raCibuSis saolqo sasamarTloSi 1995 wlis 27 aprils. sasamarTlo 
aRniSnavs, rom mxareebi ar davoben, rom aRwerili movlenebis dros moqmedi kanonmdebloba 
momCivans an mis damcvels ar aZlevda sasamarTlo sxdomaze daswrebis uflebas. metic, 
Sesabamisi debulebebi ar moiTxovda imas, rom prokuroris mosazrebebi momCivanis 
patimrobis mxardasaWerad gadascemoda momCivans an mis damcvels. aqedan gamomdinare, 
momCivans ar hqonda  saSualeba, gamoeTqva mosazrebebi im argumentebis sawinaaRmdegod, 
romlebsac prokuratura waradgenda misi dapatimrebis mxardasaWerad. dabolos, sasamarTlo 
aRniSnavs, rom sisxlis samarTlis saproceso kanonmdeblobis Sesabamisi debulebebis 
Tanaxmad, prokurors hqonda SesaZlebloba daswreboda nebismier sasamarTlo sxdomas, 
romlis drosac sasamarTlo amowmebda momCivanis dapatimrebis kanonierebas da rom 
prokurori erTxel daeswro amgvar sxdomas.  
68. zemoaRniSnuli mosazrebebis gaTvaliswinebiT sasamarTlo askvnis, rom adgili hqonda 
konvenciis me-5 muxlis me-4 punqtis darRvevas. 

 
am mizezebis safuZvelze sasamarTlo: 

 
1. adgens, erTsulovnad, rom adgili hqonda konvenciis me-5 muxlis me-3 punqtis darRvevas; 
 
2. adgens, erTsulovnad, rom adgili hqonda konvenciis me-5 muxlis me-4 punqtis darRvevas; 
 
3. adgens, erTsulovnad, rom adgili hqonda konvenciis me-8 muxlis darRvevas; 
 
4. adgens, erTsulovnad, 
 
  (a) rom mopasuxe saxelmwifo sami Tvis vadaSi valdebulia momCivans gadauxados: 

(i) aramaterialuri zianis asanazRaureblad 2,000 polonuri zloti; 
(ii) xarjebis asanazRaureblad 10,800 polonuri zloti, nebismieri damatebiTi 

Rirebulebis gadasaxadis CaTvliT, samarTlebrivi daxmarebis saxiT gadaxdili 9989 
franguli frankis gamoklebiT, romelic gadaiyvaneba polonur zlotebSi am gadawyvetilebis 
gamotanis dRes arsebuli gacvlis kursiT;  
   (b) sami Tvis gasvlidan Tanxis gadaxdamde is gaizrdeba wliuri 21%-iT; 
 
5. uaryofs, erTsulovnad, saCivris darCenil nawils samarTliani anazRaurebis Taobaze. 


