EBPOMEUCHKUN CYO 3 NPAB NOOUAHN
OPYTA CEKLLIA

CRAPABA «-MEPIT MPOTU YKPAIHU»
(CASE OF MERIT v. UKRAINE)

(3asea Ne 66561/01)

PilierHa
Crpacoypr
30 6epesus 2004 poky

Y cnpasi «Mepit npoTu Ykpaiuw»
€BponeiChbKUiA Cya 3 MpaB MIOIMHU (Apyra Cexllisl), 3acilarouu Iajsarolo, A0

CKJIany SIKO1 YBIALLIM Cymmi:

— 1. XK.-I1. Kocra (J.-P. Costa), rosoba

— 1. JI. Jlykaiinec (L. Loucaides)

— 11. C. bipcax (C. Birsan)

— 1. K. FOursipt (K. Jungwiert)

— 11. B. Bytkesuy (V. Butkevych)

— maHi B. Tomaccen (W. Thomassen)

— nani A. MynapoHi (A. Mularoni)

— ta nani C. donni (S. Dollé), cekperap cexiiii,

Micjsl HapaaM 3a 3a4YMHEHUMHU aBepuMa 9 6epes3ns 2004 poky MOCTAHOBISIE Take
piLlICHHSI, YXBAJIEHE TOrO CaMOro AHS:

MPOUELYPA

1. CrnipaBy po3nouarto 3a 3asBoi0 (Ne 66561/01) nmpoTy YKpaiHu, MOJaHOW IO
Cyny Ha migcraBi cratti 34 KoHBEHLiT PO 3axXMCT MpPAaB JIIOOAWHU Ta OCHOBHUX

" [Nepeknan yKpaiHCHKOIO MOBOIO pilieliHsl «Mepit nipotu YKpaiHW» 6yB 3AilCHEHMH «YKpaiHCBKOIO
IMpaBHnyoto OyHaalieo», AKii BUOaBUi LBOro 36ipHMKA BUCJIOBIIOIOTE UMDY NOIAKY 33 HANAHHMI O3B
orybiKyBaTH YKPAiIHOMOBHY BEpCil0 pillieHHS B LIbOMY BUIAHHI.
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cBobon (KonBeHUisl) rpoMmaasinHuHoM I3painio n. Cemom Mepitom (Sam Merit)
(3asBHUK) 13 nucronaga 2000 poxy. 3asiBHMKA NpeacTapisia NaHi AHAPACOHI
(Andrasoni), anBoKaT, 10 NMPAKTUKYE B PyMyHil.

2. Yxpainceku#t ypsan (Ypan) npeacrasasuia naHi Banepiss JIyTKoBcbka, a
3rogoM — naHi 3opsiHa BopTHOBCbKA, YIIOBHOBaXeHi ocobu Ypsimy YkpaiHu B
Cyani.

3. 3agBHHMK OCKap:KyBaB 3a NMYHKTOM 1 ctatTi 6 Ta ctarreto 13 KoHBeHL il HagMip-
HY TPUBAJiCTh KPUMIHAJIBHOTO NMPOBAMKEHHS B HOI'0 CIIpaBi.

4. 22 xoBTHA 2002 poxy Cya yXBajJIMB MOBIZOMMTU HEPXaBY-BillliOBigaya mpo
CKapry 3asiBHUK4 CTOCOBHO HEPO3YMHOI, IK BiH CTBEPIKYBaB, TPUBAJIOCTI IMpO-
BaIKCHHS y cripaBi. Cyd TaKOX OTOJIOCUB HEMPUMHSATHOIO PELUTY CKapT 3asiBHUKA.
3rizHo 3 NMoJioXeHHsAMU NyHKTY 3 crarti 29 KonseHuii, Cyx BUpilMB OAHOYACHO
PO3rAsiAaTH i MOBIAOMJICHI CKApIu Mo CyTi, i TMTaHHS WOH0 iX MPUAHATHOCTI.

WOoA0 PAKTIB

5. 3assBHUK HapoauBcsi 1939 poky, HUHI npoxuBae B 13paini. BiH € BracHUKoM
99 BIOCOTKIB aKLiil 3apeeCTPOBAHOIO B YKpaiHi ToBapHCTBa 3 0OMEXEHO BIANOBI-

nanbHICTIO «/IxercoH esenonmeHT EHTepnpaitaus» (Jason Development Enterprises
Ltd) (nani — JDE).

. KOHKPETHI OBCTABWHU CNMPABU

6. 27 BepecHs 1997 poky Banyn-Cupeupska MutHULs JepKaBHOT MUTHOTL CITYXOU
YKpaiHu 34iiCHIOBaZIa MUTHY NMEPEBIPKY BaHTaXiB, 1O ITOCTABISJIMCH KOMIAHIEIO
«JIxeiicon THpacTpis» (1l BNACHUKOM € 3asiBHUK), SiKa BHEC/1a YACTKY 4O CTaTYTHOTO
(poHny axkuioHepHoro ToBapucTsBa JDE. MHUTHUI KOHTpPOJIb BUSIBUB, L0 MMUTHA
JeKiapauis Ha BaHTax Oyna cknameHa npencraBHuxamu JDE 3a migpoGieHUMHU
noxkymeHTaMu. 29 sepecHsi 1997 poxy Banyn-Cupeupka MUTHHMLS [oyajia po3-

CJIIYBAaHHSI KPUMIHANBbHOI CMPaBM Ha MiACTaBi CTBEPIXYBAHOI KOHTpabaHIU Ta
luaxpamcrea.

7. Toro camMoro aHs cnpasy Oyno nepemiaHo OO NMpokypaTypu YepHiBeubKoil
oGnacti (mani — TIpoKypatypa) Ajis [oAadbluoro poschigyBaHHsa. Ha nincrasi
rnoctaHoB npokypartypu Bix 10 i 20 xoBTHsa 1997 poky, 18 nucronana 1997 poky i 19
ciyns 1998 poxy Banyn-Cupeubka MUTHHLS NMPOBOAWIA BUIMKY IOKYMEHTIB,
MoB'sI3aHUX 3 (PiHAHCOBOIO Ta KOMePLIHHOW AisnbHicTio JDE.

8. 13 xxoBTHs1 1997 poky npoKypaTypa HakJiajia apeluT Ha BiacHicTh JDE 3 MeTo10
3abe3neyeHHs 10Ka3iB, a 16 XoBTHA 1997 poky 3aba0KyBaia paxyHKHU KOMIIAHIl
JDE. BoHa TakoX BMWJIY4YMJa BCIO JOKYMEHTAlLil0 KOMIIaHil, B TOMY uucii

OyxrajaTepchbkKi KHUIM Ta KOMil KOHTPAKTIB, @ TAKOX iHIUY BJIACHICTB, 1110 Halexasna
KOMIIaHii Ta 3asiBHUKOBI.

9. 28 ciyHa 1998 poky 3asiBHHMKa Oy/10 3aTpUMaHO 3a MiZ03POI0 Y BYUMHEHHI
3J104MUHY, niepeadadyeHoro KpumiHanbHuUM KoaekcoMm Ykpainu (KK).

342



Mepim npomu Ykpainu

10. 30 ciuHst 1998 poKy nMpokypaTypa CaHKIIiOHYBaJila TPMMaHHS 3aBHMKA IMiJ
BApPTOI0 B OYIKYBaHHi CYIOBOI0 PO3IJISILY, 3BaXKAlOUW Ha PO3CHiTyBaHHS KPUMi-
HaJIbHOI1 CINpaBy, MOPYLIEHOI POTH HBOTO.

11. 4 moToro 1998 poky npokypaTypa BUCYHYJa 3asIBHUKOBi 0OBUHYBAUYEHHS
B KOHTpabaHai (crarra 70 KK), y maxpaictsi 3 ¢iHaHCOBUMHU pecypcaMu
(crarta 148—5 KK) Ta B mocagosoMy mianosi (crarrg 172 (2) KK).

12. 5 notoro 1998 poxy npoxypop NomaoBXUB CTPOK PO3CIIAYBAHHSI HAa YOTUPHU
Micsiui.

13. 17 Gepe3nst 1998 poky MPOKYpoOp MOTOBXHUB CTPOK TOCYLOBOTO TPUMAaHHS
3asiIBHUKA T BAPTOIO HAa YOTUPU MicCHlLli.

14. 6 xBiTHS 1998 poKy NPOKYPOp MOAOBXUB CTPOK PO3C/TiAYyBaHHS CIIpaBu Ha
M'SATh MICSLIB i YOTUPHAOUSITD IHIB.

15. 9 yepBHsa 1998 poxy 3asgBHHUKA, KpiM iHLIOr0, 610 0OBUHYBAY€HO B YXUIEHH]
Bio crinatu noaatkis (crarrs 148—2 (2) KK) Ta yMHUCHOMY BUKOpPHUCTaHHI Niapo6-
JleHoro gokyMeHra (crarts 194 (2) KK).

16. 10 uyepBHs 1998 poxy 3asBHKMKa OYI0 TMOBiZOMJIEHO NPO 3aBEPHIEHHSH
pO3CNiAyBaHHS.

17. 30 ciunga 1999 poky 3acTynHUK IMpoOKypopa 3aTBepauB OOBUMHYBaNbHHUIL aKT,
CKJTAIEHU# CIITYUM.

18. 3 mortoro 1999 poky matepianu crpasu Oyno nepemaHo mo JIeHiHChKOro
paitoHHoro cyny M. YepHiBui (nani — paHoHHUIL cym).

19. 29 yepBHs 1999 poky paiifoHHMH cya nepemaB cripaBy IpOKypaTypi s
NPOBEAECHHS JOJATKOBOIO PO3CAiNyBaHHs 0OCTaBMH CIpaBy, OCKIJIBKY BiH BBAXaB,
IO po3ciinyBaHHs Oyyio He 3apepuieHe. Ilix yac nmpoBajXeHHS 3asiBHUK IMOAAB
KJIOMOTAHHS 00 PalOHHOIO0 Cydy 3 MNPOXaHHSIM 3BiIIBHUTH MOro 3-Mid BapTH.
KrnonotaHHs 0yjo BiaxujieHe paiOHHUM CYIOM, OCKIJIbKM OYB PHM3KK, 1110 BiH MOXE
TEPEXOBYBATHCS Bifl IpaBOCYIAs.

20. ¥ nunni 1999 poky npokyparypa ockapxuiaa go obiacHoro cyay YepHiBuUiB
(mani — oOnacHuM cyn) pilleHHS 1IOAO INeEepedaHHsI CNpaBM HA NOJATKOBE
po3ciliZyBaHHs Ha Tifl MiCTaBi, 1O BXE € JOCTATHLO NOKa3iB, fAAKI MIATBEPIKYIOTb
BUHY 3a5IBHUKA.

21. 10 cepniHsa 1999 poky o0aacHUM CyA BiIXUJHUB [MOOAHHS NTPOKYypaTypy, BBaXa-
04, 1O HEOOXiZHO NMPOBECTH IOJATKOBE PO3CHiLYBaHHSI 3 METOKI BIITBOPEHHS
KapTUHHU 3710YHHY.

22. 25 ceprniHst 1999 poxy 3asBHUKaA OYy0 3BiIBHEHO 3-I1iJ BapTH Ha MiacTasi
MOCTAHOBHM CJIIAYOro NMPOKypaTypHu. Y 3asiBHUKA B3sUIM TIATIMCKY NMPO HEBUI3N 3
MicClsI NPOXHUBAHHSI.

23. 22 BepecHa 1999 poky 3ano0ixXXHM 3aXig 3aABHUKOBI Y BUTJISLAL MIAMMUCKY PO
HEBHI3H Oy/10 3aMiHEHO Ha 3000B'A3aHHSA 3'IBUTHUCS 00 CALTYMX OPraHiB 1 OO CYAIy.
Toro caMoro JHs PO3CHiZyBaHHSt KPMMiHaJIbHOI CrpaBu 3asiBHMKaA Oyjio Mpu3y-
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NMUYHEHO Yy 3B'S3KYy 3 BUIAHHSM TOCTAHOBM MpO oOwyK y naHi JIbogsaHOBOI
(miao3ploBaHoOl B Lil cpaBsi).

24. V Bepecni 1999 poxy komnaHia JDE 3BepHysnacsi 1O palOHHOTO Cyny 3
no3oBoM npoTtu Ypsay Ykpainu, YepHiBeubkoi obGsacHOl agMiHicTpauii Ta
NPOKYpPATYPH, BUMArarouu MOBEPHEHHS CBOTO MaiiHa Ta JOKYMeHTaLlil.

25. 15 BepecHs 1999 poky paitoHHMI CyI Yy JIUCTi, afpecoBaHOMY KomnaHil JDE,
MOBIZOMUB, WO BiH HE PO3MIAZATHME TO30BHI 3asiBM INPOTH IOPUIMYHHUX OCIO,
OCKIJIbKM BOHY He TIiABiIOMYI TOMYy.

26. 1 xoBTHs1 1999 poky paifloHHMI Cyx y BiAnoBiAb HA AOJATKOBi MOJAHHS
KoMnaHii JDE croBiCTUB MPo BiAMOBY PO3IISINATU CKApTy IMPOTH Ypsily YKpalHu Ta
NMPOKYpPaTypy Ha Tif MiACTaBi, 110 BOHU MOMY He NiABiaomMui. BiH TaKOX NOBIOMMUB,
1110 Ha IO CIIpaBy MOILUMPIOETHCS IOPUCAMKLUIS AEPXKABHUX apOITPAXXHUX CYHiB.

27. 27 xoBTHA 1999 poky o6nacHMN Cyd 3agOBOJNbHUB KacaliifHy cKapry
xoMnaHii JDE, ckacyBaB yxBany Big 1 XoBTHs 1999 poky i mepengaB cripaBy Ha
PO3IJISIA TOIO CAMOTO CYAY.

28. 3 nucronana 1999 poxy paitoHHMM Cyn MPU3YTTMHUB NMPOBAIKEHHS Y CITPaBi 3
orisAAy Ha Te, Wo KomnaHig JDE He poTtpuMana ¢opMaibHUX BUMOr LIMBilibHOTO
IMTPOLECYAJLHOTO KOHEKCY IIOAO0 MOMaHHS Mo30BHUX 3asB (crarrss 137 uboro
Konekcy). Cyn HagaB yac no 16 nucromama 1999 poky, abu kommnanig JDFE
BUIIpaBMUIA TTIOMUJIKU.

29. 17 nucronanga 1999 poky patOHHMI cyn 3asiBUB NMPO BiZMOBY PO3rNIAOATU
BUMOTY KoMmnaHii JDE yepe3 Te, 10 BOHA HE BUKOHAJIa yXBasy Bix 3 ntucronaga 1999
poky. 1 rpyaHsa 1999 poky o6nacHuit ¢y 3aMIIUB Lie pitlleHHsT 6e3 3MiHHu.

30. 14 rpyansa 1999 poky xomnaHis JDE 3HOBY mnojajsa cKaprud NMpoTtv Ypsiay
YKpainu, YepHiBelubkol obaacHOI HepxKaBHOI aAMiHicTpauii Ta MpoKypaTypu
YepHiBenbKoi obJacTi.

31. 6 ciuns 2000 poxy padloOHHMI Cyd 3aJMIUMB cKaprd kKommnadii JDE 6e3
PO3IJSAY, 3BaXKAOUM Ha Te, 1110 BOHA He aoaepxana popManbHUX BUMOT cTaTTi 137
LiuBinpHOTO MpouecyanbHOro KOAEKCY CTOCOBHO MOAAHHS NMO30BHUX 3asB. Kommna-
Hil JDE 6yj10 HagaHo cTpoK 10 14 ciynst 2000 poKy Iist BUTIPABIAEHHS TIOMMHJIOK.

32. 17 ciyns 2000 poky paitOHHMIt CyI BiTMOBUBCS PO3IISAATH CKApry KOMIIaHii

JDE 3 ornsiny Ha Te, U0 BOHA HE BUKOHAJIA BUMOTH, BUKJIAJEH] B yxBaJji Big 6 CiuHs
2000 poxky.

33. 2 mororo 2000 poky obsiacHuit cyn ckacyBaB yxsBaiy Bix 17 ciuns 2000 poky i
repenas CIpaBy Ha PO3IJIsiA 11O CYTi 10 TOTO CAMOTO Cyay.

34. 24 xsitHst 2000 poxy pallOHHUI CyI BiIXWIMB KJIOMOTAHHS KOMMaHii JDE 3
BHMOTI0I0 KOMIIEHCalii 32 MOpaJIbHY Ta MaTepiaiibHY LIKOAY, 3aBIaHy KoMmmaHil JDE
Ypsanom VYkpainu, YepHiBeubkolo 0061aCHOIO AEPKABHOIO aaMiHicTpauielo Ta
MPOKypaTypolo YkpaiHu. 30KpeMa, Cyl BU3HaB, 1O cKapru koMmnadii JDE cTaHOB-
JISITb OKPEMY BUMOTY, Ka Majia OyTH NodaHa A0 Cydy BIAIMOBiAHO m0 ctarti 137
L uBinbHOrO NpouecyatbHOTO KOAEKCY.
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35. 25 xeitHga 2000 pokxy paliOHHMI CyX Mig 4ac CYOOBOIO CJIyXaHHs ¥y
TIPMCYTHOCTI CTOPiH BIZIMOBMBCSI PO3LsAaTH BUMoru komnaHii JDE CTOCOBHO
TMMOBEPHEHHS MallHa Ta JMOKYMEHTalil y 3B'S3Ky 3 TUM, 11O L€ NMUTAHHS HE
MiABIAOMYE CyAaM 3rifHo 3i crartsaMu 227-1 1 248-3 LInBinbHOro mpoLecyalbHOro
Koaekcy Ta crarrero 234 KpuMiHanbHO-npouecyalbHoro komekcy. Cya Takox
YXBAJIMB PILICHHS NPUNMHUTY MTPOBAMIXEHHS Y CIIpaBi.

36. 31 tpaBHsi 2000 poky 06macHMH Cyd 3aJMIUMB L€ pIilIeHHS 0e3 3MiHHU.
3okpeMa, BiH 3asiBMB, 110 CTAHOM Ha Lieil yac BUMOru komrmadil JDE He MOXYTb
OyTH BUpilleHi B HMBUIBHOMY NPOBAKEHHI, a TAKOX 3a3HAYMB, 110 B HalliOHATb-
HOMY TpaBi ICHYE€ iH1lIa NpoleaAypa LIS iX PO3TsIy.

37. Y tpaBHi 2000 poky 3asiBHUK MOPYLUUB NPOBAIKEHHS B pailOHHOMY Cyi
[POTH IPOKYpaTypu, BUMAralOyuv TNMPUIUHEHHS KPUMIHAJLHOIO pO3Caidy-
BaHHS CIPaBU NPOTHU HbOTO. 2 YyepBHA 2000 poky palloHHHM#A Cya BiAXHUIUB f1Oro
BUMOTH K TakKi, 110 HE MiABiZOMYi cyay 3rigHo 3i crarreio 24833 LluBiabHOTO
MpOoLECYaNbHOr0 Komekcy Ta crtarreio 234 KpuMiHanbHO-TNIPOLECyalibHOTO
KOHEKCY. 30KpeMa, CyJ 3a3HAYMB, 110 3asiBHUK HE CKOPHMCTABCHA CreliaibHO0
npoueaypoIo NOJAAHHS CKapr NpoTH Ail CAiAYOT0 NiJ yac AO0CYIJ0BOTO CAIICTBA.

38. 20 aunus 2000 poky KpuMiHajbHe PO3CAiAyBaHHa OYAO MPUIIMHEHO yepe3
6pak gOKa3iB, IO MiATBEPIKXYBIN O BUHY 3asBHUKA.

39. 19 BepecHs 2000 pokKy 3acTYNMHMK ITPOKypopa cKacyBaB MocTaHoBY Bim 20
nunHs 2000 poxy 3 oISy Ha Te, Lo CIiI4Uil He JOTPUMAaBCs NPUITUCIB pAMOHHOTO
cyny Bin 29 yepsHs 1999 poxky (muB. nyHkT 19 Buue). IIpoxyparypa nepenana
CIpaBYy Ha JOJATKOBE PO3C/iAyBaHHSI.

40. 22 nucronaza 2001 poky palOHHMI Cyd BMHIC TIOCTAHOBY, SIKOIO OyJiO
CAHKLiIOHOBAHO apellT naHi JIboassHOBOI.

41. 7 rpyaHs 2001 poky npokyparypa mnoiHdopMyBasia 3asiBHMKa, 110 KpHUMi-
HaJIbHi 0OBMHYBAUYEHHS TIPOTU HLOI'O BCE 1LIE PO3CAiAYIOTHCS.

42. KpuMiHajibHe pPO3CHiAyBaHHS HMHI MPU3YTNIMHEHO 3 ONJIsAy Ha Te, L0
OroJIoONIeHO 3araJibHOHaLiOHAJIbHUM pO31UyK MaHi JIboassHOBOL.

li. BIZNOBIAHE HAUIOHANBLHE NPABO TA NPAKTUKA
1. KoHcTuTyuis Ykpaity Bip 28 uepsua 1996 poky

Crartta 55

«KOXHOMY rapaHTYEThCSl IMPaBO Ha OCKApXEHHSI B CyIi pilleHb, Oid 4YM
0e31iSIIbHOCTI OpraHiB AEp>KaBHOI BIaAW, OPraHiB MICUEBOTO CaMOBDSALY-
BaHHS, MOCaAOBMX i cayx0oBux oci6. KoxeH Mmae mpaBo 3BepTaTucs 3a
3aXMCTOM CBOIX MpaB A0 YNoBHOBaxeHoro BepxoBHoi Pagu YkpaiHu 3 npaB
JIIOIVHU.

KoxeH mMae npaBo miciis BUKOPHUCTAHHS BCiX HaLioHATbHUX 3aC001B IIPABOBOIO
3aXMCTy 3BEPTATMCS 3a 3aXMCTOM CBOiX mnpaB i cBOOO4 N0 BiANOBIAHHUX
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MIXXHApOAHMX CYIOBUX YCTAaHOB 4YM [0 BIIMOBIIHUX OPraHiB MDKHapOIHMX
opraHizaitiii, yreHoMm abo yUaCHUKOM SIKMX € YKpaiHa.

KoxeH mae npaBo Oyab-IKMMH HEe 3a00POHEHUMHU 3aKOHOM 3ac0o0aMM 3axXMLia-
TH CBOI npaBa i CBOOOM Bif TIOPYLIEHbD | TPOTUITPABHUX NOCSITAHbY.

Poapgin Vi
NPOKYPATYPA

Cratrga 121
«ITpokypaTtypa YKpaiH#4 CTAHOBHUTb EAUHY CUCTEMY, Ha SIKY MOKIAAAI0THCS:
1) migTpyuMaHHSs OeP>XaBHOro OOBUHYBAYEHHS B CYIi;

2) NpeJCTAaBHULITBO IHTEPECIB rPOMagsiHUHA abo AEp:KaBU B CyIi Y BUIMAIKax,
BU3HAYEHHUX 3aKOHOM;

3) Harsaa 3a JoAepXaHHSIM 3aKOHIB OpraHaMM, sIKi NMpoBOJSITb ONEpaTUBHO-
PO3LIYKOBY AiSINbHICTh, Oi3HAHHS, TOCYIOBE CAiACTBO;

4) Harsd 3a JOACPXAHHAM 32KOHIB TIPH BUKOHAHHI CYIOBUX PilleHb Y KPHMi-
HaJbHUX CTIpaBaX, a TAKOX TPU 3aCTOCYBAHHI iHILMX 3aXOHiB NPUMYCOBOTO
XapakTepy, MOB's13aHUX 3 0OMEXEHHSIM 0COOUCTOT CBOOOAM TPOMAISTHY.

Crarta 122

«ITpokyparypy Ykpainu ouyonwoe [eHepalibHUIA TPoKypop YKpaiHu, akuii npu-
3HAYa€ThLCS Ha rnocany 3a 3roaoio BepxoBHoi Paay YkpaiHM Ta 3BIIBHSAETLCS 3
nocagu IlpesnmeHTom YkpaiHM. BepxoBHa Pama YkpaiHu Moxe BUCJIOBUTHU
HegoBipy IeHepaibHOMY TPOKYPOpPOBiI YKpaiHU, L0 MAa€ HACAIAKOM HOro
BIICTABKY 3 NOocanu.

Ctpok nosHoBaxKeHb [eHepanbHOro NpoKypopa YKpaiHu — I'SITb POKiB».
Cratrs 123

«OpraHizauig i NopsaoX NisiIbHOCTI OpPraHiB IPOKYpaTypy YKpaiuM BU3Haua-
I0TBCSl 3aKOHOM».

Poagin Vil
NMPABOCYAOO4A
Crarta 124

«ITpaBocynnst B YKpaiHi 3MIHCHIOETHCA BUKJIWOUYHO cygamMu. JleneryBaHHs
(yHKUIN CyniB, a TAKOX NMPUBJACHEHHSI UMX QYHKLUIH iHUIMMU OpraHaMu 4Yu
NoCcaJI0BUMM 0c0oOaMU HE JOMYCKAIOThCS.

KOpycamkiist CyniB nolUMPIOEThCSA HA BCi MPABOBIIHOCHMHU, IO BUHUKAKOTDL Y
JIepPXKasi.

CyZoBi DilLieHHST YXBATIOIOTHCS CYIAMH iMEHeM YKpaiHH i € 060B'I3KOBUMH 110
BUKOHAHHS Ha BCill TEpUTOPil YKpalHU».
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2. KpuminanbHo-npouecyanbHuii kogekc Big 28 rpyaHa 1960 poky
(3i aminamu Big 21 yepsHa 2001 poky)'

«Crattsi 120. CTpoku 10CYya0BOrO CJiACTBA

JocynoBe CIHiACTBO Yy KPHMiHaJbHMX CIpaBax TMOBMHHO OyTH 3aKiHYEHO
NpOTATOM ABOX MiCsILiB. B Lieit CTPOK BKJIOYAETHCH YaC 3 MOMEHTY IMOPYILLUCHHSA
CrpaBM O Hanpapi€HHS 1I NMPOKYPOpPOBi 3 OOBHMHYBaJIbHUM BHCHOBKOM 4YHU
MOCTAHOBOK MNpO Mnepeiadyy cnpaBy OO Cydy sl pO3LAsily NUTAHHS Tpo
3aCTOCYBAHHS TIPUMYCOBHMX 3aXO4iB MEAUYHOIrO Xapaktepy abo 10 3aKpUTTS YU
3YNMUHEHHS NPOBaIXeHHsT B crpaBi. Lledl CTpok MoXe OyTUM MNMPOLOBXEHO
PaliOHHUM, MICLKUM NPOKYPOPOM, BiiCLKOBUM MPOKYPOPOM apMii, GaoTumil,
3'€IHAHHSI, TAPHI30HY Ta NPUPIBHAHUM A0 HMX MPOKYPOPOM Y Pa3i HEMOXJIU-
BOCTI 3aKiHYUTH PO3CIiIyBaHHS — IO TPHOX MICSLIIB.

B o0cobnuBO CKnamHUX ChpaBax CTPOK NOCYIOBOIO CJAiZCTBA, BCTAHOBIEHWUH
4acTUHoOw0 1 uiel crarri, Moxe OYTH MPOOOBXEHO IMPOKYPOPOM ABTOHOMHOI
Pecnybniku Kpum, npokypopom obsacTi, npokypopom micra Kuesa, BilicbKo-
BHM NPOKYPOPOM OKPYIy, (PJIOTY i NPUPIBHAHKUM OO HHX MPOKYpopoM abo ix
3aCTYNMHMKAMHU Ha MNiACTaBi MOTHBOBAHO! ITOCTAHOBM CJIIYOr0o — OO LIECTH
MiCSILIB.

Hani npoaoBXyBaTH CTPOK AOCYAOBOIO CIIACTBA MOXYTb JIMLIE Y BUHSATKOBUX
BUnankax IeHepanbHUil npokypop YkpaiHu abo HOro 3aCTYyIMTHUKH.

ITpu noBepHEHHI CYIOM CHpaBu Mg NPOBAIXEHHA A0AATKOBOTO CNiACTBA, a
TAKOXK BIIHOBJIEHHI 3aKpUTOI CNpaBU CTPOK J0JATKOBOIO CJIiACTBA BCTAHOBJIIO-
E€TLCS NMPOKYPOPOM, SIKMM 3AIMCHIOE HAIJISIA 34 CHIACTBOM, B MEXax OOHOTO
MICSILSI 3 MOMEHTY NMPUIAHATTS CIIpaBy 10 MPOBAMIXEHHS. Janblie MpoLOBXEHHS
3a3HAYEHOTr0 CTPOKY NMPOBAAUTLCS Ha 3aTa/IbHUX MIICTaBaXx.

INpaBunia, BUKITAAEHI B Wil CTATTi, He MOLUMPIOIOTLCS HA CrpaBH, B SIKUX HE
BCTaHOBJIEHO 0C00y, 110 BYMHMJIA 3J04YUH. [lepebir cTpoky ciniacTBa B TaKMX
clipaBax MOYMHAETLCS 3 IHS BCTAHOBJICHHS 0COOU, sIKA BUMHUIIA 3JI0UUH».

(30 ciuns 2003 poky Koncturyuiiinuit Cyn YkpaiHy HagaB TJYyMayeHHsI LbOTO
MOJIOXKEHHS 1 [TOCTAHOBUB, 1[0 MAKCUMAJILHUI CTPOK PO3CAIIYBAHHSI KPUMIHAIbHOL
crpaBu He MoXe 0yTH (ikcoBaHUM. BiH yXBaJIMB, IO CTPOK PO3C/iAyBaHHS CIIpaBU
Ma€ OYTH PO3YMHUM, i MPU LILOMY TTOCHJIaBCS Ha CTaTTIo 6 KoHBeHUii.)

«Crarra 234. OckapXeHHs Aili CJII40ro
I cnigyoro MoXxyTb OYyTH OCKapKeHi 10 Cymy.

Ckapru Ha il cliZyoro po3risifaloThCs CYOOM IMEpLIol IHCTAHUIT TMpH
NonepenHbOMY PO3Tsi cripaByi abo mpu po3risdi il Mo CyTi, AKUIO IHIUE HE
nepeadayeHo uuM Komgekcom...»

(e nonoxeHHsi 6y/0 BU3HAHO YaCTKOBO HCKOHCTUTYUIMHMM Ha TMiICTaBl
Pimenusa Koucruryuiiitnoro Cyany Yxpainu sin 30 ciung 2003 poky.)

' LLi 3MiHy¥ HaGpanu yuHHOCTI 29 yepBHs 2001 poky.
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«CratTs 236. OckapXeHHS Oiil MpoKypopa

Ckapra Ha il TpoKypopa npu NMpoBeACHHI HUM JOCYIOBOIO CliacTBa ab0 OKpEMUX
CTUMX Aill y CrpaBi MOXAETHCA BUILECTOSIILIOMY NMPOKYPOPOBI, SIKWIA 11 DO3B'SI3y€ B
TIOPSIIKY | B CTPOKH, 110 nependadeHi ctatraMu 234 i 235 uporo Komekcy.

il mpokypopa MOXYTb OyTH OCKapXX€Hi 10 Ccyay.

Ckapru Ha [Hil NpoKypopa pO3TAslaloThCsl CyJOM Meplioi IHCTaHUil NpH
MonepeaHLOMY PO3MISiAI cpaBy abo NMpu po3rsdi Ti Mo CyTi, SIKLIO iHILE HE
nepeadaveHo UM Kogexcom».

3. UusinbHuii npouecyanbHuii xogexc 1963 poky

«Crarra 137. 3MicT i ¢opMa 11030BHOI 3a51BU

ITo30BHa 3asiBa MOAAETHCS OO CYAY B MUCbMOBI hOpMi.
ITo3oBHa 3asiBa NOBUHHA MiCTUTH B CODI:

1) Ha3By Cymy, 10 SIKOTO MOHAETHCS 3a5B4;

2) TO4YHY Ha3By MNo3uBaya i BiIMoOBigaya, iX MiClLE NpPOXUBAHHS abo 3Haxo-
JOKEHHSI, a TaKOX Ha3By MNpEeACTaBHMKAa IO3MBaya, KOJAM ITO30BHA 3asiBa
NOJAETHCI NMPEACTABHUKOM;

3) 3MiCT IMMO30BHUX BUMOT;

4) BukJam oOCTaBUH, SIKMMHU TTO3UBAY OOIPYHTOBYE CBOI BUMOTH;
5) 3a3HaYeHHs 10Ka3iB, IO CTBEPIXYIOTh IT030B;

6) 3a3HAYCHHS LLIHY MTO30BY;

7) nianuc mo3uBaya abo HOro rpeacraBHUKA 3 3a3HAYEHHSIM 4Yacy IMOXaHHS
3asiBM.

,D,O MO30BHOI 3as1BU OJAIOTHCS INMTUChMOBI J0Ka3Hu, a AKIO IMO30BHa 3asBa
NONAETHCS TIPEACTABHUKOM MO3MBa4Ya — TAKOX AOBIPEHICTb YU I1HILIUH
OOKYMCHT, LLO CTBCPIXKYE IMOBHOBAXCHHSA MPEACTABHUKA».

«Cratrs 227-1. TlincTaBu 3aKpUTTS [IPOBAILKEHHS B CIIpaBi

Cyn 3aKpUMBa€ NMpOBaAXKEHHS B CIIpaBi:

1) K110 CripaBa He NIUISIra€ po3rIsA0Bi B Cyaax; ...»

«Cratrg 248-3. Cxapru Ha pilleHHs i [ii, AKi He NiABiIoMYi cymaM
Cynam He MiJIBiZoMYi CKapru:

...Ha aKTH 1 aii cay>XO00BUX OCi0 OpraHiB INi3HaHHS, TOTIepeIHbOro CaiacTBa,

MpoKypartypu abo cyay, AKLIO 3aKOHOJABCTBOM BCTAaHOBJEHO BMKJIIOYHO
NMO3aCyJOBUI MOPSIAOK IX OCKAPXKEHHS...»

(PiwtennsiM KoncruryuiiiHoro Cyny Ne 6-pri/2001 Bix 23 tpaBHs 2001 poky ue
[OJIOXKEHHS OyJI0 BU3HAHO HEKOHCTUTYUIAHUM Yy YaCTUHI 1LOJ0 HEeNiaBiioM4oCTi
CyllaM CKapr «Ha aKTW 1 Aii ciyx0oBUX oCi® opraHiB Ni3HAHHS, MOTMEPEIHBOIO
CIIIACTBA, NMPOKYPATYPU».)
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4. KonctutyuitHui Cya Yxpainn

a) Piwrenns Bin 23 tpasus 2001 poKy CTOCOBHO KOHCTUTYLIIMHOCTI MyHKTIB 3, 4
Ta 5 crarTi 248-3 LIMBiNBbHOrO MPOLECYAIBHOTO KOAEKCY

«Bu3HaTH TakMM, 10 He Biamnosizmae KoHcTutyuii YkpaiHu (€ HEKOHCTUTY-

LifiHUM), TonoXeHHd ab3auy yerBeproro crarri 248-3 LluBinbHOro npouecy-

aJIbHOrO KOJEKCY YKpaiHM B YaCTMHI UIOHO HEMiABIHOMYOCTI CydaM CKapr “Ha

aKTH 1 Oil cnyx00BMX oci® opraHiB Hi3HaHHS, IOMNEPEAHbBOrO CHAIACTBA,
bJ

NMPOKYpaTypHu...”, SIKIIO 3aKOHOAABCTBOM BCTAHOBJIEHO BUKIIOUHO T103a-
CYROBMH MOPSIIOK OCKAPXKEHHS»,

b) PiweHHsa Bix 30 ciuHg 2003 poKy CTOCOBHO KOHCTUTYLIMHOCTI 4acTWHU 3
crarri 120, yactuHm 6 crarri 234 Tta vactunu 3 crarti 236 KpumiHanbHo-npouecy-
aJIbHOTO KOJEKCY

«]. BuzHaty TakMmM, 10 BimnosigaoTe KoHcTuTylii YkpaiHu (€ KOHCTHUTYLIH-
HUMU), [[TOJTOXKEHHSI]

... 1.2. HacTuHu wocToi ctaTTi 234, Y4aCTUHU TPEThOI ¢TaTTi 236, 3riTHO 3 SKUMU
CKapru Ha MOCTAaHOBHU CJIAYOro, NpoKypopa Npo NMPUTSATHEHHS siK 0OBMHYBa-
YEHOI0 PO3MIISIAAIOTLCS CYAOM IMEepUIol iHCTAHLil ITpU MorepeaHbOMY PO3TIIsiai
cripaBu abo nmpu po3risiai ii 1Mo CyTi.

2. Bu3Hat Tak¥MH, W0 He BianopinaoTs KoHctuTyuii Ykpainu (€ HEKOHCTUTY-
HiHMMHM), MOJIOKEHHS YaCTHHM 1IOCTOI CcTaTTi 234, YaCTUHM TPEThOI cTaTTi 236
KpuMiHanbHO-npouecyaabHOro koaekcy Yxkpaiuu (1001-05, 1002-05), saxi
YHEMOXJIMBJIOIOTb PO3IASA CYIOM HAa CTaaii AOCYZOBOIO CJIACTBA CKapr Ha
NMOCTAHOBU CJIAYOro, MPOKYypopa CTOCOBHO MNPMBOMIB, MIZCTaB i MOPSAKY
MOPYIICHHSI KPUMIHANBHOI CIIPaBU LIOJA0 IEBHOI 0COOU».

OCKAPXEHHA

43, 3asBHUK CKapXMBcS Ha miacrasi nyHkTy | ctatti 6 KoHBeHUIil 3 mpuBoxy
HaIMIpHOI TPMBAJOCTI KPUMIHAJIBHOIO NPOBAMKEHHSI MPOTHU HbOro. BiH Takox
CKap>XMBCS Ha BIICYTHICTh €(DEKTUBHUX 3aCO0IB ITPaBOBOTO 3aXUCTY CTOCOBHO Or0
CKapru, gk nepengdayeHo crarrero 13 KoHBeHwii.

44, 14 6epesns 2003 poxy 3agBHUK 0OAaB JoAaTKoOBY ckapry no Cymy 3a crarreio 1
ITepiioro nporokony 1o KoHBeHLii. Y CBOIX 3ayBaXXeHHSX, MOAAHUX Y BIAMOBIAL Ha
3ayBaXeHHs Ypsay Bix 14 GepesHs 2003 poky, 3assBHUK CTBEpIDKyBaB, W10, X04a
yxBanomw Bing 22 nuctonaga 2002 poky 3asiBa BU3HAHA YACTKOBO HENPUHHATHOIO,
OyJI0 TAKOX JONYLIEHO NOpYyLeHHs ¢tatTi 1, nyHKTy 2 cTaTTi 4, nyHKTIB 1, 2, 3, 41
5 crarri 5, nyHkTiB 1, 2 i 3 crarri 6, nyHkTy 1 crarti 8, crartTi 13, a Takox crarTi 4
ITpotokoay Ne7 no KoHBeHLil.

Wo40 NPABA

45. 3a TBEpIDKEHHAM 3asBHUKA, HaAMipHA TPUBAIICTh NPOBAIXEHHS NOPYLIHIIA
BUMOTY «pO3YMHOTr0 CTPOKY», 3aKpimieHy y nyHxTi 1 ctatri 6 KoHBeHUil, AKUM
nepenbayeHo:
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«KoxeH... mpu BCTaHOBAEHHI OOIPYHTOBAHOCTI OyIb-sIKOIO KPUMIHAJILHOTIO
OOBUHYBAY€HHSI, BACYHYTOTO MMPOTHU HHOTO, MA€E IPABO... HA PO3IJIS YyIPOILOBX
PO3YMHOTO CTPOKY... CYIOM...»

46. Jani BiH CKap>XUBCS Ha BIACYTHICTb €(DEKTUBHUX 3aCO0IB MPaBOBOTO 3aXHUCTY
CTOCOBHO J10T0 CKapru, Ha nopyuieHHs ctarri 13 KonBenilii, sika nependayae:

«KoxeH, yui npasa i cB0O0AM, BUKIaAEHI B L1it KOoHBEH11i1, MOPYLUYIOTHCS, MAE
1paBo Ha edeKTUBHUN 3aciO NPaBOBOTO 3aXWUCTY Y BiAMOBINHOMY HallioHasb-
HOMY OpraHi, HaBiTb SIKIO TaKE MOPYILIEHHS OyJI0 BUMHEHE 0c00aMH, 110 AisIIU
K odiliitHi ocobu».

I. NIPUAHATHICTD

A. NMonepeaHi MipkyBaHHs

47. Hacamnepen Cyn 3a3Hauae, 110 CKapry 3asiBHUKA 3a CTATTSIMU 3, 4, TIyHKTa-
Mu 113 cratTi 5, nydkrom 1 crarri 6 (cnipaBeaauBicts) i cratreio 14 KoupeHuii 0yno
BiAXMJIEHO Ha MincTaBax, BUKJIAAEHUX B YXBaji MPO YaCTKOBY MPUHAHSATHICTb Bil
22 xoBTHS 2002 poky. Cyn 3HOBY MIATBEPPKYE MiACTABU UIS1 BIAIXWUJIECHHS LIMX CKapr.
OTxe, yxBaja LWOoA0 LUX CKAPT HE MOXE INeperisiaTucs.

48. ani Cyn 3ayBaxye, 110, MICAs1 TOrO SIK NP0 CKapru CTOCOBHO TPUBAJIOCTI
NPOBAJKEHHSA OyJ0o MOBIIOMJAEHO Ypsii AJIsi BUCIOBJAEHHSI HHUM 3ayBaXeHb,
3asiBHUK TMOAaB JOJATKOBY CKapry, CTBEPIKYIOUYM Tpo nopyuieHHs craTti |
[leporo npotokony no KoupeHuii. Y 38'a3ky 3 uuMm Cyx 3a3Hayae, IO KpUMi-
HaJbHE MPOBAMIXKEHHS MPOTH 3asiBHHWKA BCE Lie TpuBae. Koju npoBamKeHHS y
crnpaBi Oyae NMPUNUHEHO, 3a9BHMK MaTHMME MOXJIMBICTH 3BEPHYTHCS JO Halio-
HAJAbHOrO Cyay 3 BUMOTaMM IMpO BiguikoayBaHHs. OTXe, ckapra 3asiBHMKa 34
crarTelo 1 Ilepluoro mpoTOKOJY € NMepeayacHow i Mae OyTH BiaxuieHa yepes
HEBUUEPIAHHS HAaLllOHAJbHUX 3ac00iB npaBoBOro 3axucty. Cya XoTiB OM BKa3aTH,
WO [licAs YXBAJIEHHS OCTAaTOUYHOrO PilUEHHS CTOCOBHO HOT0 BUMOI MPO BigLIKO-
lyBaHHS 3asiBHUK 3MOXeE 3HOBY Nnomatu ckapry ao Cyny, sIKIO BCE UIE BBaXXaTHME
‘cebe MoTEpninM Bill CTBEPIXKYBAHOTO NOpyiieHHs ¢TtaTTi 1 Ilepiuoero mpotokony.
3 UbOr0 BUIUIMBAE, L0 HUHILIHS CKapra Ma€ OyTH BiaXWJieHa Ha MiJCTaBi NTYHKTIB
114 crarti 35 KoHBeHIlii.

49. Hacamkineus Cyn 3ayBaxye, 11O TTiC/ad NMOBiTOMAEHHs Ypsay OyJio MOgaHO
HOBI CKapry Npo CTBEPIKYBAHi NMOPYIIEHHS NYHKTIB 2, 41 S cTarTi S, nyHxTiB 21 3
‘cratri 6 i crarti 4 IMpotokony Ne 7 no KonseHnuii. ITonmpu iHLIi migcTaBy Hemnmpuii-
HATHOCTI, Cya BBaXae€, 110 B MaTepiajlax HE MICTUTLCSI HIYOro, 110 JOBOAMJIO O
HAsBHICTb MOPYLIEHHS UUX MOJOXEHb. TakKUM YMHOM, L CKaprM MalwoTh OyTH
BIAXUWJIEHI SIK SIBHO HEOOIPYHTOBAHI, 3riAHO 3 MyHKTaMH 3 14 crarti 35 KonBeHuil.

B. JoBoau CTOpPiH CTOCOBHO NOBIKOMNEHUX CKapr

50. ¥psig noBoAMB, LIO 3asiBHUK HE BUYEPIIaB HALIOHATBHUX 3aCO0iB MPaBOBOIo
3aXMUCTY, 00 He 3BEPHYBCS 10 NPOKYpopa BULLOTO PiBHSA 3 OCKApXEHHSIM PilliIEHHS
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NpO TUMYACOBE MPUITMHEHHS PO3CIAYBAHHS MO0 CIIpaByu (IMB. TIYHKT 42 BULLE). Y
3B'A3KY 3 UMM Ypsia nocuinascd Ha cTarrio 234 KpuMiHaabHO-TPOUECYaJIbHOIO
koaekcy (KITK). KpiM toro, Ypsia 3a3HauaB, 1o cTatTi 55 i 124 KoHcTuTyUil YKpaiHu
Ta crartsa 248-3 LlusinsHoro npouecyanbHoro koxekcy (UIK) HanaoTe 3asBHK-
KOBI 1LI¢ OAWH 3aCi0 NMpaBOBOro 3axMCTy, SSKMH JaB OM HOMY 3MOTY OCKapXUTH O
Cylly CTBEpPIXYBaHE HE3aKOHHE HEBMKOHAHHS CJiA4YMM IMOCTAHOBHU 3acCTYIIHHKA
npokypopa YepHiBeubkoi ob6acTi Big 19 Bepechs 2000 poky (1uB. MyHKT 39 BULLIE).
OpHak BiH HE CKOPHCTABCSI UM 3aCO0OM IPaBOBOrO 3aXUCTY.

51. 3assBHUK OCMOPIOBAB L0 AYMKY. 30KpCMa, BiH CTBEPIKYBAB, (0 OCKAPXKYBAB
He3aKOHHI aii cainctea 10 JIeHiHChbKOro paiioHHoro cyay Ta YepHiBeubKoro obnac-
Horo cyay 3rigHo 3i ctattaMmu 234 KIIK i 248-3 HITK. BianoBiaHi pilleHHsT UMX
CymiB Oynu MOCTaHOBJIEHI 25 KBiTHA, 31 TpaBHs i 2 yepBHs 2000 poky. [lani 3asgBHHUK
HAroJIoulyBas, 1O [MOCTAHOBA, NMPUMHSTA 3aCTYITHUKOM NpoKypopa YepHiBeubkol
o6nacTti 19 BepecHs 2000 poky, € OCTATOYHUM pilUEHHSIM ISl Lijied BUYEpIAHHS
HaUiOHAJBHUX 3aC00iB MpPaBOBOro 3axuCTy. 3asiBHUK CTBEPIKYBaB, LIO HEMaAE
ebeKTUBHUX 3aCO0iB NMPABOBOrO 3aXMCTy, sIKi MOMYy HEOOXiZHO BUYEpnaTH s
OCIOPEHHS i€l MOCTaHOBU, 3J0KpeMa, 3asiBHMK CTBEPIKYBAB, 110 BiH KiJIbKa pa3iB
nozasas ckapru no [eHepaibHOI MPOKypaTypHu YKpaiHM Ta YepHiBeubko1l 061aCHOT
TIPOKYpaTypu CTOCOBHO HEPO3YMHOIT TPUBAJIOCTI Ta HE3AKOHHOCTI MPOBAIKEHHS Y
cripasi. OcTaToOuHY BiINOBIAL Ha ckapry Hagana 7 rpyaHs 2001 poky npokypartypa,
sika rnoiHgopMyBaJia 3assBHUKA, 1110 HOTO CripaBa BCE 11I€ PO3CiTy€EThCS.

52. VYpsin 3a3HauyaB, wo 23 tpaBHs 2001 poky Koncrturtyuiinui Cya BU3HAB
nyHKT 4 cratti 248-3 IIITK 4yacTKOBO HEKOHCTUTYUiMHMM. Ypsiig Hamarascs
MEPEeKOHATH, L0 Ha IMiACTaBi UbLOro pilU€HHS 3asiBHUK OTPHUMAB 3aKpillicHE
3aKOHOAABCTBOM TIPAaBO OCKapXyBaTu Oe3nocepeaHbO A0 CYyAy Mil CHiguMx i
BMMaratv BiQWIKOAYBaHHS 3a Ui Hil. Ypsia TAKOX IIPUBEPHYB yBary A0 3MiH,
BHeceHux oo c¢tatTi 234 KIIK 21 uepBust 2001 poky (HaGpaau YMHHOCTI 29 YepBHS
2001 poky), 3rimHO 3 SKMMHU Iependavanacs MOXIMBICTh OCKApPXKEHHS B Cyai Mii
CAix4Ooro/MpoKypopa, 10 NOpyLUIyBalx IpaBa CTOPiH.

53. 3asBHUK JAOBOAMB, 1110 3aCOOM NPABOBOI0 3aXUCTY, 3AMPOBAIXKCHI 23 TpaBHs
Ta 21 yepBHs 2001 poky (HaOpanu unHHOCTI 29 yepBHS 2001 poKy), HE ICHYBIM Ha
yac TNOJaHHS HMM 3asiBU. BiH CTBep[KyBaB, WO TOAI CyaAM Ta MPaBOOXOPOHHI
OpraHu HOigJIM Ha [MiACTaBi YMHHUX HAa TOH Yac 3aKOHIB, i HaroJjiolyBas, IO
HaUiOHaJIbHI 3aco0M NpaBOBOrO 3axXMCTy [isiIM Ha MiACTaBi 3aKOHIB, 10 Oynu
YUHHUMHK Ha Toi yac. OTxe, BiH HiflIOB BMCHCBKY, LIO HaliOHaJIbHi 3aco0U
MPaBOBOro 3aXUCTy OYJI0O BUYEPIIAHO.

C. Ouinka Cyny

1. 3aco6u NpaBoOBOro 3axXucTy
3rigHo 3 YKPaiHCbKKUM 3aKOHOAABCTBOM

54. Cyn 3a3Hayae, 110, 3a NMOBIIOMJIEHHSIM Ypsidy, 3aCOOU IPABOBOTO 3aXUCTY,
3anpoBamxkeHi B Ykpaini 3 23 tpaBHsg Ta 21 4epBHsa 2001 poky, Hamanu Halio-
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HAJIBHUM CyJaM TOBHOBAXEHHS po3rnsigaTv ckapru 3a crarrero 248-3 LIIIK Ta
cratTero 234 KITK ¢TocoBHO HerpaBOMIpHUMX Aiil CiA4MX OpraHiB, sIKi MOPYLLYBaJIU
rMpaBa CTOPiIH Y KPUMiHAIbLHOMY MpOBaIKeHHI. Ha cyau noknamanucsi MOBHOBA-
XEHHS TIPUCYKYBaTU BiIIIKOAYBAHHS 3a BMSIBJE€HiI INMOPYIIEHHS, ¥ TOMY 4YMCHi
ITOBHOBAXXEHHSA CKACOBYBAaTH OCIOpIOBaHi pilieHHs. Lo cTtocyeTscss ckapr 3asB-
HUKA 3 MPUBOAY TPUBAJIOCTI MPOBAIKEHHSA T4 CKApr 3 NPUBOAY IPUINMHEHHHA
KPUMIHAJIBHOTO ITPOBA/KEHHS Y CITpaBi Ta WOro BiIHOBAEHHS, Ypsa 3a3HayaB, L0
TakKi cKapru MoXxHa OyJo IoJaBaTH A0 HALIIOHaJbHUX CYHiB BiAMOBiAHO IO
NpoLeRypH, repeadaueHoi 3aKoOHOM. 30KpeMa, CKapTH 040 HaAMIpHOI TPUBAJIOCTI
MPOBALXEHHS MOXHa OyJI0 IMoJaBaTH IO CyIiB 3TiaHO 3i craTrero 248-3 LITTK 3 23
tpaBHs 2001 poky. CKapru CToCOBHO NPUNUHEHHS IMPOBAKEHHS Ta MOCTAHOBHU Bil
19 BepecHs 2000 poky MoxHa 6ys10 nogaBaTH 10 CydiB Ha nigcrasi cratti 234 KITK
3 29 uepBHg 2001 poky.

55. Cyx 6epe mo yBard TBEPIDKEHHST Ypsily, IO pillleHHsl MPOKYpaTypu MOIIU
OCITOPIOBATUCS Ha ITIATOTOBYOMY (aAMIHICTPAaTUBHOMY) CJAYXAHHI Y cripaBi abo rmia
4yac CyJIOBOTO CJYXaHHS 1o CcyTi. PiienHsim Koncturyuitnoro Cyny Yxpainu Bia
30 ciyns 2003 poky HallioHabHUM CyIaM OyJI0 HaJaHO NMOBHOBAXEHHSI PO3MISLIATH
Li CKapry BXeE IiJ 4ac CyI0BOTo CaiacTsa. ¥ ubomy pinieHHi KoHcturyuinHui Cyn
TOCTAHOBUB, 110 aNnegUiiHOMY OCKapXEHHIO NiIIAraloTh MiACTaBU Ta NpoLeIypa

NOPYUIEHHS KPUMIHAABHOTO MPOBAIKEHHS ITPOTH 0COOH, a HE CYTh KPUMIHAJIBHUX
OOBHHYBaYEHb SIK TAKHX.

56. Otxe, Cya BCTAaHOBUB, WIO HalliOHaJAbHE MpaBO Hepeabayae CynOBUI
KOHTDPOJb 33 IiSIMU Cliluux opraHis. [Ipote 3anuiiacTsbCst BUPILUUTYU, YU Mir uei
KOHTPOJIb €EKTUBHO 3MIACHIOBATUCS Y CNpaBi, O PO3MISIAETECS, 1 UM OYB BiH
IOCTYIIHUM, @ HE MPOCTO TEOPETUYHUM adO0 LTI030DHUM ITiA 4Yac IMOJAHHS 3asiBU.
30KpeMa, NOTpiOHO 3'ACyBaTH, UM HAMABAIM 1ii 3aCO0U MPABOBOTO 3aXUCTY PO3YMHI
MEePCIEKTUBU YCIIXY CKAapru 3asiBHMKA 3rinHo 3 KOHBEHLi€0 LIOJO HEepO3yMHOI
TPUBAJIOCTI NPOBAIKEHHS.

2. Npunuynnu, saxknageHi B nyHkTi 1 craTTi 35 KonseHuii

57. Cyn Haralye, L0, 3rifHO 3 HOro yCTaNeHO TMPaKTHKOI0, HOPMA NMYHKTY 1
cratTi 35 KoHBeHLii nNpo BHUUEpriaHHS HAaLiOHAJIbHUX 3aCOGIB IPABOBOIO 3aXUCTy
nojsArae B ToMy, 06 Hamatu JOroBipHUM AEpKaBaM MOXJIMBICTb He HOMYCTUTH
TOPYIUEHHSA 200 BUIPABUTU MOPYLICHHSI, MPO SAKi CTBEPJUKYE 3asIBHUK, IO TOTO, K
cKapry 1po ui nopyweHHs 6yae nogaHo go Cyny. OgHak BUYEpITaHUMU MaloTh OYTH
Jimiue Ti 3acoOu NpaBOBOTrO 3aXUCTY, SIKi € epeKTUBHUMHU. Ha Ypsin, sikuit cTBepIxye
PO HEBUYEPNAHHA 3aco0iB MPaBOBOrO 3axUCTy, TIOKJIAAA€ThC OOOB'SI30K
nepekoHaTu Cy y ToMy, 110 Lel 3acib 3aXxucTy 6yB eheKTHUBHUM 34COO0M, HassBHUM
1 TEOPEeTUYHO, | NMPAKTUYHO Y BiAMOBIAHMHN 4Yac. Akuio YpsamoBi Le BOAJIOCS, TOMI
3aBHUK MA€ JOBECTH, 110 3aCi0 MPABOBOrO 3aXKUCTY, 3aNPOTNIOHOBAHUM YpsaaoMm, OyB
(pakTMYHO BUYEprnaHUH, abo 1O 3 SIKMXOCh MiACTaB BiH € HeageKBaTHUM i
HeePEKTUBHUM 3a KOHKPETHUX OOCTaBHMH crnpaBd, abo 110 iCHYIOTb OCOOMMUBI
0OCTaBUHH, SIKi 3BiIbHSIOTH MOrO Bil JOTPUMAHHS L€l BUMOTU (AMB. pilieHHS y
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cripaBi «JaHkeBu4 ipotH Ykpaiuu» (Dankevych v. Ukraine) Bif 29 xBiTHs 2003 poxky,
sasiBa Ne 40679/98, 1. 107).

58. Cyn HaroJiouye, 1o Ipy 3aCTOCYBaHHI 1i€el HOPMM CIi HANEXKHMM YUHOM
BpaxoBYyBaTH cuTyauiwo. BimmosimHo, Cyn Bu3Hae, ulo crartrio 35 ciix 3actoco-
BYBaTH 3 MEBHOI MipOI0 THYYKOCTI Ta 0e3 HagMmipHoro ¢opmaniamy. Hani Cyn
BU3HAB, 1[0 HOPMA NPO BUUEPITAHHS HAL[iOHAJbHUX 3aCO0IB IIPABOBOIO 3aXUCTY HE
€ a0CONIOTHOO i HE MOXE 3aCTOCOBYBATMCSL aBTOMATUUYHO; IIPU PO3TsIAI TUTAHHSA,
yy Oy/a0 ZOTPMMAHO L€l BUMOTH, BaXJMBO OpaTu A0 YBaru KOHKPETHI 0OCTaBUHU
oKpeMoIl cripaBv. Mix iHIIMM, ue o3Hayae, o Cya Mae pealiCTUYHO BpPaxoOByBaTH
He MPOCTO iCHYBaHHS (OopMaibHUX 3aC00iB IMPaBOBOro 3aXUCTy B MPaBOBill CUCTEMI
JoroBipHOi aepxaBu, Npo sIKy HOeThCA, a M 3araJibHMI NMpPaBOBUM Ta NMOJITUYHUIA
KOHTEKCT, Y SIKOMY BOHU (PYHKLIIOHYIOTh, @ TAKOX OCOOMCTI OGCTaBMHM CIpaBU
CaMOro 3asiBHMKa (OMB. pilUEHHS y CIpaBi «AxkaiBap Ta iHII npotu TypeyunHU»
(Akdivar and Others v. Turkey) sin 16 BepecHst 1996 poky, Reports of Judgments and
Decisions 1996-1V, c. 1211, . 69). Cyn mae 3'sicyBaTH, 4M 3asIBHUK, 3 OMISIAY Ha BCi
oOCTaBMHM LUi€l CrpaBH, 3poOUB yce, L0 MOXHa OyJI0 PO3YMHO Bil HBOTO
OYiKYBaTH, JIs BUYEPIIaHHS HALLIOHAJILHUX 33C00iB MPaBOBOTO 3aXUCTY.

59. Hdani Cyn Haranye, U0 BUPIilIaJIbHUM TTUTAHHSM NPU OLIHIOBaHHI e(PeKTHUB-
HOCTI 3aC00Y ITPAaBOBOTO 3aXMCTY Y BUMAAKY CKAPTH LIOLO0 TPUBAIOCTI IPOBAIKEHHS
€ T€, Y4 MOXE 3asiBHMK IOJATU LIIO CKapry A0 HaUiOHaJbHUX CyIdiB 3 BUMOIOIO
KOHKPETHOTO BIAILKOAYBAHHS; iHIIUMM CJIOBAMH, YU iCHYE Oydb-sIKUit 3aCi0, aKuit
Mir 04 BUpPIIUATH HOro CKapry LIISSXOM HaZaHHsS 0€3MoCcepeaAHbOro Ta IUBHUAKOTO
BIIILKOAYBaHHSI, a HE IPOCTO OMNOCEPEIKOBAHOrO 3aXMCTYy Oro mpas, rapaHTO-
BaHMX cTtarreto 6 KonBeHLii (IuB. pilmieHHs1 v cnpaBi «[leBeep npotu benbrii»
(Deweer v. Belgium) Bin 27 motoro 1980 poky, cepis A, Ne 35, c. 16, n. 29). Cyn
TaKOX ITOCTAHOBUB, IO Leil 3aci6 BBaXATHUMETHCS «E(PEKTUBHUM», SKIIO HOTo
MOXXHa BUKOPUCTATH JIS1 TOrO, 100 MPpUCKOPUTH MMOCTAHOBJEHHS PilIEHHS CYIOM,
SIKMI po3misimae crpaBy, abo HaZaTu CKap>XHUKOBI HajleXHE BiMIIKOAYBaHHS 3a
3BOJIIKAHHS i 3aTPUMKH, 110 BXKe Binoyscs (quB. «Kymna npotu [onsi» (Kudta v.
Poland) [GC], Ne 30210/96, n. 157—159, ECHR 2000-XI; «Midcyn nportu
Opanui» (Mifsud v. France) (yxg.), [GC], Ne 57220/00, n. 17, ECHR 2002-VIII).

60. Cyn TakoxX 3a3Haya€, 110, OCKUIbKM HIWIOCS IMPO 3acié 3aXUCTy, 3anpo-
BaJPKCHUM MicJist MogaHHs 3asiBu 10 Cyay, y cripaBax npotu Itamuii BiH MOCTaHOBJIAB,
110 3asBHUKAM CTOCOBHO TPUBAJIOCTI NMPOBAIKEHHS CJia 6yN0o BIaTucs 10 3acoly
IIPABOBOI'0O 3aXMCTYy, 3alIpoBa;LKeHOro 3akoHoM ITiHTo (Pinto Act), HE3BaXKaKO4YU HA
Te, U0 BiH HaOpaB YMHHOCTI BXKe TICNs TOTO, AK ixHi 3asBu 6yino noxaHo no Cyny
(muB., HanpukKnan, pilieHHs y crnpaBi «/IXkakoMmerti Ta iHWi nportu Iranii»
(Giacometti and Others v. Italy) Bim 8 aucromama 2001 poky, No 34939/97).
AHaJIOTiYHe pillleHHs 6Y10 MOCTAHOBJIEHO LIOA0 CIPaB, MOJAHUX MPOTH XOPBaTil Ta
CrnoBayuuHM micass HaOpaHHsS YMHHOCTI KOHCTUTYUIHHOIO IOMNPAaBKOMO, $Ka
no3Bojsana KOHCTUTYUIHHOMY CYIy HagaBaTH BiIIUIKOLYBAHHS SIK NIPEBEHTUBHOTIO,
TaK | KOMIIEHCALIHOIO XapakTepy 0c00aM, 110 CKapXKaTbCs Ha HAAMIpHI 3aTPUMKH
B CYOOBOMY NpOBaIXeHHI (OUB. pilieHHs y cripaBi «Horonika npotu XopsaTii»
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Mepim npomu Ykpainu

a OTXKeE, IXHil CTaTyC Y KpUMiHATbHOMY MPOBAIKEHHI, SIK nependayanocss 3aKOHOM
y BIZMOBIAHU M Yac, 30KpeMa NoJoKeHHAMY 3akoHy «[Tpo npokypatypy» (po3auiu
I, II) Ta KpuMiHaibHO-TIIpOLIECYabHOTO KOJEKCY YKpainu (ctatrti 22, 251 32), mae
pPO3TIAaTHCS SIK CTaTyC CTOPOHHU Y 1IbOMY ITpoBakKeHHi. OTxe, Cyl 3a3Hayae, 1o
3BEPHCHHS 40 MPOKYpopa, IKMi OyB CTOPOHOIO Y KPUMiIHAIBHOMY TIPOBAIXKEHHI B
Uid cnpaBi, He 06iLgI0 PO3YMHMX MEpPCHEKTUB YCMixy, 60 BOHO He Oyno
«e(PeKTUBHUM». TaAKMM YMHOM, 3asiBHUK He OyB 3000B'sI3aHUI CKOPUCTATUCS UM
3aC000M NpaBOBOTO 3aXUCTY.

64. OCKiNIBKM TIPUITYCKAETHCS TAKOX, 110 3aABHUKOBI CJix OyJI0 BUKOPUCTATH
3aci® npaBoBOro 3axucrty 3rifHo 3i crtattero 248-3 HITK, Cyn BBaxae, 110,
CKOPUCTAaBLUUCH LIMM 3aCOO0M, 3asiBHMK Mir OM OCKApXMTHA B HALLIOHAABHUX Cyaax
il KOHKPETHOro chiiigyoro abo mpokypopa gk odilifiHux ocib agepxxasu. K
3azHavyae Cyn, NMpUTOMY, 110 3asIBHMK CHpaBldi HE IOPYLIMB LMBIIBHOIO IPO-
BaJKCHHS 3 NPUBOAY NOBIOTPMBAIOr0 PO3CHiAyBaHHsS HOro cripasu, Ypsn He
NOKa3aB, SIKMM YMHOM TOPYUIEHHS TAKOro MPOBAIKEHHS MOrJao O BUIIPABUTHU
3aTPUMKY B po3ciigyBaHHI cripaBu. Cyf BBaXae, 110 NMPUKJIIAIH, sIKi YpsI HABOIMUTD
13 HaAUiOHAJIbHOI MPAKTHKH, MaJl0 JOTMOMAaraloTh Y LIbOMY BiAHOLIEHHI.

65. OcCKibKM NMPUMTYCKAETLCA, 10 3a4BHUKOBI MOTPIOHO OYI0 CKOPUCTATHUCH
UMM 3aco00M 3axucTy 3rigHo 3i crarrero 234 KIIK, Cyn 3a3Hayae, 1o HUM OyIio
MOXJIMBO cKopucTaThCa 3 29 yepBHs 2001 poxky nuuie mnia yac nonepeaHbpOro
3acilaHHA cyly ab0 B XOAi CYTIOBOTO ClyXaHHs cripaBu 1o cyTi. Otxe, Cyx BU3HaE,
O Ll 3acib MpaBOBOro 3axUCTy HE 3aHOBOJIbHSE KpuUTepii NyHKTy 1 craTTi 35
CTOCOBHO TMOHSATTS AOCTYMNHOCTI, OCKiJIbKM BiH rniepeadayae, 110 OCKapXKEHHS
TPUBAJIOCTI PO3CAIAYBAHHS CIIPaBy MOXJIMBC JIMLUE T1IC/s1 3aBEPILEHHS CIACTBA, a
He B npoueci po3cninyBaHHs. I1lo ctocyeThcst BHeceHHs 3MiH 1o ctaTTi 234 KIIK,
3riAHO 3 SKMMM J03BOJISETHCSI MOAABATH CKAPIry Ha ITpoKypopa abo CAigyoro nia yac
pos3cainyBaHHs cnpaBu, Cya BBaxae, 1110, Xoya el 3aci0 TCOPETUYHO iCHYE 3
30 ciunst 2003 poky, Ypsim He 1oxasas, IKMMHU € HOro NpakTUYHI Hacaiaky, Mano
TOTO, 3aKOH KOHKPCTHO He 3a3Hauae, 4u € ctarTs 234 KIIK 3acobom npaBoBoro
3aXMCTY y BMIMAAKax OOBTOTPUBANOCTI KPUMIHAJIBbHOFO TIPOBAIKEHHS 1 SIKE
BiIIUKOAYBaHHSI MOXE€ HaaaBaTUCAd 3asABHUKOBI, SKU[O Oyme BHU3HAHO, LUO
TPUBAJIICTh PO3CIiLyBaHHS CyNnepeyuia BUMO31 «pO3YMHOCTI».

66. 3a uux obcraBuH, BBaxac Cyi, He 6yJI0 JOCTATHLOIO MipOK BCTAHOBIEHO, 1HO
3BEPHEHHS 10 3aco0iB, 3alpOINOHOBAHMX YDPSIOM, 3MoOryo © 3a0e3rneuyuT 3asaB-
HUKOBi BiHIIKOAYBAHHS Y 3B'SI3KYy 3i cKapramy IMpo HaOMIipHY TPUBAIICTh
NpOBaKEHHS B Horo crnpasi. Kpim toro, Cyx miflIOB BUCHOBKY, 1110 LA CIIpaBa
BiIpI3HSAETLCA BiJ CHpaB ILHOAO TPUBAJOCTI MpOBamXeHHSA mnpoTu Itanii (Ta
aHaTOriYHuX crpaB npoTv CAoBaYYMHHU i XOpBAaTii), B SKMX MOXHa 0yJIO OYIKYBAaTH,
1O 3assBHUKU CKOPUCTAKOTHCI 3aCO0O0M IIpaBOBOrO 3aXMCTY, 3aIlpOBAIKEHOTO
3axoHoM ITiHTO, micist TOro sIK BOHYW noaanu ¢Boi 3asisu n10 Cymy, OCKUIbKHA 3aci0
NPaBOBOro 3aXUCTY, 3a3Ha4yeHWi y 3akoHi ITiHTo, 3amM0BOJIbHSIE KpUTEPii NYHKTY |
crarti 35 KoHBeHUIT Wog0 #oro ePeKTUBHOCTI # HOCTYITHOCTI (AMB., HAIIPUKJIIAL,
«Ixaxomerti Ta iHwi nporu Itanii» (yxs.), Ne 34939/97, ECHR 2001-XI1, a6o
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«Bpycko nipotv Itanii» (Brusco v. Italy) (yxs.), Ne 69789/01, ECHR 2001-IX). Cyn
TaKOX 3a3Hayae, 1110 3aco0M NMpaBOBOIro 3aXUCTY, 3rajlaHi y Ha3BaHUX CHpaBax, Oynu
KOHKPETHO PO3paxOBaHi HA HAMAHHS BillLKOAYBAHHS Y BUMANKaxX CKApT CTOCOBHO
TPUBAJOCTI NPOBAJIKEHHS. ‘

67. ¥V csitai tBep/keHb cTopiH Cya BBaXae, 110 Us 3asiBa NMOPYLIYE CEPHo3Hi
MUTaHHs Womo (GaxkTiB i MOZ0 MpaBa 3rifHO 3 KOHBEHIIE€I0, BUPILICHHS SKUX
BUMarae po3msiay no cyti. Takum umHoM, Cya poOUTh BUCHOBOK, 11O BOHA HE MOXE
Oyry BiIXWJIEHA Ha MiAcTaBax HeBUYEPNaHHS HaliOHAJIbHUX 3ac00iB MPaBOBOro
3aXMCTY B 3HauyeHHi nyHKTy 1 cratTti 35 KoHBeHuii. 2KomHux iHILIMX MiacTaB s
OTOJIOLLEHHST 1l HEMPUNHSITHOX HE BUSBJIEHO.

il. OO0 CYTiI CKAPI 3AABHUKA

68. Ypsii CTBEPMIKYBAB, 110 MPOBALKEHHS Yy CRpaBi CHif NOAUIATH HA YOTUPH
NMOCJiZOBHI nepioau: 3 28 ciuHa 1998 poky 10 3 motoro 1999 poky; 3 3 moToro 1o
10 cepriaa 1999 poky; 3 10 cepniHa g0 22 BepecHs 1999 poky i, ocraHHi# niepion, 3
22 pepecHst 1999 poxky nmorenep. Ypsan OOBOOMB, 10 KOXEH i3 LMX MNepiodis
BINIIOBiZa€ BMMOraM «pO3YMHOIO CTPOKY», 3aKpilUIEHUM Yy TIyHKTi 1 cTartTi 6
KonseH1ii.

69. 3assBHMK AOBOAMB, 1O LK MiOXiX € HEIOPEYHMM, 3 OrJIsioy Ha Te, LIO
KPUMIHQIbHE NPOBAIDKEHHS y ik CripaBi TPUBa€ BXE LIICTb POKIB i BCe ILE HE
MPUTTUHSIETBCS.

A. Mepioa, Wo Mae dpaTucs [0 yBaru

70. Cyn BBaxae, 110 MIpPKyBaHHS Ypsiny CTOCOBHO OWIHIOBAHHSI TPUBANOCTI
NpPOBaIXEHHA He BiAnosimae mpeueaeHTHoMy npaBy Cyny (muB. «Kymia npotu
Monbuii» [GCY, Ne 30210/96, n. 124, ECHR 2000-XI). Cyx Haramye, 1o y Kpumi-
Ha/JIbHUX CIIpaBax Mepedir «po3yMHOro CTPOKy», NMpO AKHUH iIeTbCs B IMYHKTI 1
crarti 6 KoHBeHIIil, MTOYMHAETLCSI 3 MOMEHTY, KOJIU 0CO0Y «0OBHHYBA4YCHO»; 1I¢
MOXE TPaNUTUCs OO0 TOTO, SIK CIpaBa HaAiWUuia 00 CyRy nepuioi iHcTtaHuil (aus.,
HAanpuKJian, 3raayBaHe pilieHHs y cnpasi «[esBeep npotu benwrii», ¢. 22, n. 42),
TOOTO 3 OHsI apeLUTy, JaTH, KOJIU 0Co0Y, Npo SAKY HaeThbes, 6ya0 odiliiitHO noBinomM-
JieHo, 1o #oro Oyae OOBMHYBaueHO, UM 3 JaTH, KOJIM PO3NOYAJIOCH JOCYIOBE
cniacTBo (AMB. piwieHHs y cripaBi «Bemrodd npotm Himeuuunu» (Wemhoff v.
Germany) Bin 27 yepsHs 1968 poky, cepist A, Ne 7, ¢. 26—27, 1. 19; piiieHHs y cripasi
«Hoitmaiicrep npotv ABCTpil» (Neumeister v. Austria), yXxBajicHe TOIO CaMOT0 JHS,
cepii A, Ne 8, c.41l, m. 18, ta piwueHHs y crnpaBi «PiHraiseH mpotu ABCTpii»
(Ringeisen v. Austria), Big 16 nunns 1971 poky, cepig A, Ne 13, ¢. 45, . 110). «O6Bu-
HYBauYeHHS» IS LTed nmyHKTY 1 cTaTTi 6 Moxe OyTM BU3HA4YeHO SK «odilliiiHe
MMOBIAOMJIEHHS 0CO0I KOMIIETEHTHUM OPraHOM, B SIKOMY CTBEPIXKYETLCS, 110 BOHA
BYUMHMJA 3JIOYMH», BU3HAUCHHS, SIKE TAKOX BINMOBIIA€ MEpeBiplli TOrO, YU «Ha
CTAaHOBMILIE ITiMO3PIOBAHOTO LI€ 3HAYHO BIUTMHYJIO» (IMB. 3raflyBaHe BULLIE PILICHHS
y cnpasi «[leseep npotu benbrii», ¢. 24, n. 46; piweHHs y cnpasi «PoTi Ta iHWI
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npotu Itanii» (Foti and Others v. Italy) Big 10 rpynus 1982 poky, cepist A, Ne 56,
1. 52). [Ilo cTocyeThes 3aKiHYEHHS «CTPOKY», B KPUMIHAJIBHUX CITpaBax Iepiojl, Ha
SIKMWA MOIIMPIOETHCS Misl MYHKTY 1 cTaTTi 6, OXOTUTIOE BCE TMPOBAIKEHHS, IPO sKe
HOeThCs, BKJIIOYAIOYHN anensduiiiHe npoBamkeHHs (IMB. pilleHHs y cripaBi «KeHir
npotu Himeuuunw» (Kionig v.Germany) Big 28 yepBHs 1978 poky, cepisg A, Ne 27,
c. 33, . 98).

71. Cyn 3ayBaxye, WO nepebir CTpoky, SKMi Mae OpaTUCs 00 yBaru, rovancs 28
ciuHsT 1998 poky, Konu 3asiBHMKA OyJo 3aTpMMAaHO 3a MiA03pOl0 Y BYMHEHHI
3JI04MHY, TOOTO TOAI, KOJIU MOYaa0Cs CIICTBO, SIKE€ 3HAaYHO BIJIMHYJIO HA CTAHOBU-
e 3asBHUKa. Lle npoBaaKeHHS BCE LUE TPUBAE, X0Ya MUHYNO TNOHAI 1IICTb POKIB.

B. Po3ymHa TpuBanicTs NPOBaOXKEHHA

72. 3rigHo 3 npeueaeHTHMM npaBoM Cyny, pO3yMHICTb TPMBAIOCTI ITPOBAIKEHHSE
y CIIpaBi Ma€ OLIHIOBATUCA Y CBITJIi KOHKPETHUX OOCTaBUH CIpaBU Ta 3 ypaxy-
BaHHSM KpUTEPiiB, 3aKpinmneHux y npaktuui Cyay, 30KpeMa CKJIaJHOCTI CMPaBM Ta
NOBEAIHKM 3asiBHUKA i AepKAaBHMX OPraHiB, 110 pO3IISAAal0Th CripaBy (AMB., cepel
IHIIMX aBTOPUTETHUX JKepeJ, pilieHHs y cnipasi «[Tenicoe i Cacci mpotu ®@panuii»
(Pélissier and Sassiv. France) [GC], Ne 25444/94, 1. 67, ECHR 1999-11; ta pinerus
y cnipaBi «@inic npotu Ipeuii» (Ne 2) (Philis v. Greece) (no. 2) Bix 27 yepBHsa 1997
poky, ECHR 1997-1V, c. 1083, n. 35).

73. Cyn 3a3Hauae, 10 B pO3MVISAAi CnpaBU NMPOTHU 3asiBHUKA Opanu yyacTb OBi
CyIOBi iHCTaHUil, a caMe — JIeHiHCbKMIT paloHHMI cyn M. YepHiBui Ta YepHi-
BELIbKUI 00slaCHUH cyd. PimieHHsaMu 000x cyaiB, mocTaHoBlieHUMHM B 1999 poui,
cnpaBy Oy/Io HamnpaBJieHO HA AO0AATKOBe po3ciigysaHHs. Cym BBaxae, 110 OyJu
3HAYHi 3aTPUMKHU B PO3CJIAYyBaHHI CNPaBH, SIKi HE MOXHA BUIIPABIATH HEMOXJIU-
BICTIO MPUTATHEHHS MaHi JIbOASIHOBOI 4O CYAY, HE3BaXKalOUM Ha TBEPMXKECHHS YDsiLy
3 usoro npusopy. Cyd 3ayBaxye, Hio, 3rizHo 3i crarrero 206 KIIK, Ha saky
MOCUNAETHCA YPSA, BOHA Oyjia ONHIEI0 3 MIAO3PIOBAHMX Y CMPaBi, i MPOBAMKEHHS
NMPOTHU Hel MOXHA OyJ10 BIHOKPEMHUTH Bil KPUMIHANIBHOI CIIPaBU MMPOTH 3asBHHUKA i
NMPU3YIIUMHUTHU MPOBAIKCHHS TPOTH Hel. Ypsin He HamaB KOIHOIO BipOTiAHOro
MOSICHEHHSI, YOMY LIbOTO He OYJ0 3podiieHO.

74. Cyn 3a3Hayae€, 110 3asiBHMKA MOXHA BBaXaTH BIAMOBIOAJIBHUM 3a AESKI
HE3HAYHI 3aTPUMKU Y NPOBAIKEHHI, Taki sik nepioan 3 10 no 30 xxosTHs 1998 poky
Ta 3 29 rpyada 1998 poxy no 28 ciuns 1999 poky, Koju BiH 03HaiOMJIIOBABCH 3
marepianamMu cripaBu. Ilpore usi 3atpuMmka Oyna noB's3aHa 3 TUM, LIO 3asiBHUK
30iHCHIOBAB CBOE MPAaBO 3TiIHO 3 HALIOHAJbHUM 3aKOHOAABCTBOM. 111010 3aTpuM-
KW, CTIPUYMHEHOI HemnmogaHHAM 10 JIeHiHCBKOro paiioHHoro cyay M. YepHisui 3
BepecHs 1999 poky no 17 ciyns 2000 poky akiioHepHUM ToBapucTBoM JDE cKapr 3
BUMOIOI0 TOBEPHYTH MailHO i mokyMeHTH, Cyo BHM3HA€, W0 LM rnepiom He
MO3HAYMBCA HA KpUMIHAILHOMY NPOBAKEHHI NTPOTH 3asBHUKA. B Bynb-aKoMy pasi
Cyn He MOXe BUINPABAATH TPUBAIICTb IEpiofiB Oe3MisuTBHOCTI MK MPUIHSTTAM
pilieHHs JIeHiHCbKOTO palioHHoro cyay M. YepHiBui Bix 29 yepBHsi 1999 poky i
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MPOBEACHHAM ciguux il mpoxkypatypu (19 Bepecns 2000 poky) Ta moaaablior
oesnistnpHicTIO 3 19 BepecHs 2000 poxy mo TenepimiHboro MoMeHTy. I1eBHa piy, He
Moxe Cyn BUNpPaBAATH i 3arajibHy TPUBAJICTH MPOBAMKEHHS Y CNPABi 3asiBHUKA
(zMB., mutatis mutandis, pilueHHs y cripasi «IToptiHrToH npotu I[peuii» (Portington v.
Greece) Bin 23 BepecHst 1998 poky, Reports, 1998-VI, ¢.2632, n. 29, ta piuieHHs Y
cripasi «3aHa npotu TypeuunHu» (Zana v. Turkey) Bix 25 aucrtonaga 1997 poxy,
Reports 1997-VII, c. 2552, n. 79).

75. He € BigmoBigAlo Ha cKapry 3asiBHUKA TBEPIDKECHHS, IO NPU3YNTUHEHHS
KPUMiHaJBbHOTO NMPOBAMXKEHHS HE MaJlo HEraTUBHOT'O BIUIMBY HAa KOTo npasa, 60 BiH
MIT BiIbHO repecyBaTUCs i oOupaTH Miclie TPOXUBAHHSA i OyB Nuile 3000B'I3aHUI
3'9BJISTUCS Ha BUKJIMK CYOy UM cligdoro oprany. Cnil 3a3HaUYMTH, 1O 3asIBHUK BCE
LLle XMBE Yy CTaHI HEBM3HAYEHOCTI CTOCOBHO JOJIi KPUMIiHAIbLHOI CIpaBU TPOTHU
HbOTO. ‘

76. VYpsap He HAAAB XOAHOrO MNEPEKOHJMBOIO MOSCHEHHS 3 TNPUBOAY LiKX
3aTpuMoOK. 3a uux od6ctaBuH Cylo BU3HAB, 10 MNEpioa, AKUII 3HANOOUBCS IUIA
BUpILUIEHHS MUTAHHS LMOAO0 OOBWHYBAYEHHSI MPOTH 3agBHMKA, HE 3aI0BOJIbHSE

BUMOTU «PO3YMHOTO CTPOKY». BinnosigHo, Oyno nopyuieHHs NMyHKTY 1 cTarTti 35
KoHBeH1il.

Il. CTBEPA)KYBAHE NOPYLUEHHA CTATTI 13 KOHBEHLLIT

77. Hapeuwuri, 3aiBHUK CKap>XXHUBCS, 110 B YKpalHi HEMA€ e€(PEeKTUBHUX 3aco0biB
TIPaBOBOr0 3aXMUCTy, SIKUMU BiH 3MIr OM CKOpUCTATMCS, LIOO OTPMMATU BiAllIKO-
IYBAHHS 33 HAAMIPHY TPUBAIICTh KPUMIHAJIBHOTO NTPOBAILKCHHS. BiH mocuiascg Ha
cratTio 13 KoHBeEHILil.

78. Cyn Harosoluye, 1o ctatrsd 13 rapaHTye ebeKTMBHMIA 3aci® npaBoBOro
3aXMCTy B HALiOHAAbHOMY OpraHi y 3B'I3Ky 3i CTBEPIKYBAHUM TOPYLIEHHAM
BUMOTH 3TiAHO 3 MYHKTOM 1 cTaTTi 6 10#0 PO3MJISIAY CIIpaBU B MeEXax PO3YMHOIO
CTPOKY (auB. pitueHHd y cnipasi «Kynna npotu IMonsuti» [GCJ, Ne30210/96, n. 156,
ECHR 2000-XI). Cyn Haragye, wo 3aci®é IpaBOBOro 3aXUCTY € «C(HEeKTUBHUMY,
AKILO HUM MOXHa CKOPUCTAaTUCA abo Wist TOro, 106 NPUCKOPUTHU MOCTAHOBICHHSI
pilleHHSI CyIOM, SIKMH pO3D/Isiia€ cripaBy, abo Ui Toro, uio0 3abe3neyuTu
3a9BHUKOBI HaJleXXHE BIAIUKOAYBAHHA 33 3aTPUMKM, SKi BXe Maau micue (auB.
pitueHHs y cnpasi «Kymna npotu Iloneuui», 3ramyBaHe Buuie, n. 157—159). Cyn
3a3Havae, 1o Ypsa y CBOIX MONepegHiX 3alepeyeHHIX NOBiIOMISB PO HaIBHICTD
3ac00iB MpaBOBOro 3aXMCTYy CTOCOBHO CKapr 3asiBHMKA. [IpoTe, OCKUIBKM Ypsin
HABOIMUTDH TI CaMi MIpKyBaHHS, 11O ¥ y BIAMOBIAI HA cKapry Ha mixcrasi craTtri 13,
Oro apryMeHTM, TakK caMo, SIK i HOro 3anepedyeHHs, MalTh OyTH BiaXWJieHi (OuUB.
MIYHKTH 62—66 BULLLE).

79. Orxe, Cyn miitlioB BUCHOBKY, 110 Oyn10 nopyueHHs ctaTTi 13 KoHBeH1il, 3
OrJIAAYy Ha BIiACYTHICTb €(pEKTUBHOIO i AOCTYITHOrO 3acody 3axWUCTy 3TigHO 3
HalliOHaJIbHUM TIPAaBOM CTOCOBHO CKapru 3asiBHMKa 3 TIPUBOJAY HaAMipHOI
TPUBAJIOCTI KPUMiIHANBHOTO MPOBAKEHHS Y HOro Cnpasi.
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IV. BACTOCYBAHHS CTATTI 41 KOHBEHLLIT

80. Crarrsa 41 KonpeHuii nependayae:

«Axwo Cya Bu3Hae daxr nopyiueHHss KoHBeHU{T a60 MpOTOKOJIB A0 Hel i AKI1ILO0
BHYTpilLUHE npaBo BianoBinHoi Bucokoi JorosipHoi CTopoHu nepeadayac Juile
4aCTKOBY KOoMIeHcauiw, Cya, y padi HeoOXiTHOCTI, Hala€ MOTEePIiiiid CTOPOHI
CIpaBedJINBY catuchakiio».

A. BipuwkonyBaHHA

81. 3asBHMK CTBEPIXYBaB, L0 Oro BMMOTM CIpaBemIMBoi catucdakuii
CTOCY10ThCs MaitHa JDE, 99 % akiliit IKOro HajexaTb MOoMYy 0COOMCTO i sike 6yio
KoHbickoBaHe 13 xoBTHst 1997 poky. Bix BBaxas, wio koHdicKalis LbOro MaiHa
CNIPUYUHSAE WOAEHHY BTpaTy NMpUOYTKIB i 3aBHA€ MOPAJbHOI IMKOJIM. 3asiBHUK
Bumaras 70 000 nonapis CIIA Ha meHb IK KOMITEHCALi10 32 BTpATy NpUOYTKIB i
210 000 ponapis CILA sk BiIIIKOAYBAHHSI HEMATePiaJIbHOI LIKOAU. BiH CTBEpIKY-
BaB, 11O 3a3HaB IUKOAMW LIMX KATEropii BHACAAOK O€3MOoCepeHbOro IMopyleHHs
crateit 9 i 10 3akoHy «IIpo pexuM iHO3eMHHUX iHBecTHUii». BiH 3asBfsAB, 110
3arajijbHa cyMa MartepiajbHUX 30UTKIiB 3a 250 poOouux AHIB Ha piK CTAHOBUTb
107 380 000 nonapis CIIIA. BiH TakoX 3asiBUB, 110 HOro HeMaTepiajbHa 1IKOJA MA€
ouiHoBaTucs B 322 140 000 nonapis CLLIA"M.

3asiBHUK CTBEP/XYBaB, WIO 3arajioM CyMa KOMIIEHcalil 3a MarepiajibHy Ta
HeMarepianbHy wKony craHoBUTh 429 520 000 nonapis CLLA .

82. CToCOBHO MarepiajibHOI LIKOIM, AKOI BUMAaras 3asiBHUK, Ypsii NMOroauBCs,
IO HEPO3YMHa TPUBAJIICTh KPUMIHAIBHOTO MNPOBAIXEHHS IPOTH 3asiBHMKA,
MOXJIMBO, MaJIa HACHIAKOM BTPATY MOXJIMBOCTEH Y Bi3HECI (IUB. PILUEHHS Y CITPABI
«Ieoprianic npotu Kinpy» (Georgiadis v. Cyprus) Bin 14 tpasust 2002 poky, n. 53,
Ne 50516/99). dani Ypsan 3a3HauuB, 10 Komnadiss JDE mMae cBoi BAAcHI npasa i
3000B's13aHHS, AKi BIAPI3HSIOTHCSA Bl MpaB Ta 3000B's13aHb 11 BTacHUKIB. KpiMm Toro,
Ypsin 3ayBaxuB, w10 KoMnaHia JDE He € ctropoHow npoBamkeHHst B Cyai. Ypsan
3a49BJsIB, 110 CyMa KOMIIEHcallil, AKOi BUMAra€ 3asBHUK, HE NIITBEPIXKYETLCS
JKOJHUMM BiMIOBIIHMUMH J0KA3aMHM i € HAAMIPHOIO Ta HEOOIrpyHTOBaHO10. Jani Ypsax
HAroJIollyBaB, ILIO He iCHYE NMPUYMHHOIO 3B'S3KY MDK CTBEPIKYBAHUM IIODY-
LUEHHSIM MpaB 3asiBHUKA 3rigHO 3 NyYHKTOM 1 cTaTTi 6 i crarreto 13 KonBeHuil Ta
LIKOMAOI0, 34 SIKY 3as$iBHUK BUMAra€ BiAIKOAYBAHHSI.

83. CTOCOBHO HeMaTepiabHOI IIKOAM, Ypsia BU3HAB, L0 HAAMIPDHA TPUBAJICTDb
KPUMiHAIbHOI'O MPOBAIXKEHHS MOXe MPU3BECTU A0 TOTO, 10 0OBUHYBadyeHOMY Oyae
3aBJaHO HeMartepianbHoi wKoau. ITpoTe Ypsan 3a3HayuB, 10 cymMa KOMITIEHCAUiiiHO1
BUMOTH 3asiBHMKA € HAAMipHOWO i, Ha HOro AyMKy, nmOTpeOye€ IMoAalbLIOTO
yrouHeHHs. Ypan nonpocus Cyn BU3HAYUTH CyMy KOMIIEHCALll HA CpaBeyIuBIN
OCHOBI BiAMOBIAHO 0 CBOTO MPELEACHTHOTO NMPaBa.

"TIpuonusno 337 858 884,61 espo.
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Woncen npotn Hopserii» (Nilsen and Johnsen v. Norway) [GC], Ne 23118/93, m. 62,
ECHR 1999-VIII). Cyn BBaxae, 110 LIMX BUMOT He Oyn0 AOTPUMAHO B JlaHiil CIIpaBi.
Cya BU3HAB, 10 agBOKATH 3asBHHKA 3aBUIUUJM KiJIbKICTb TOAWMH, BUTPAuYECHUX
HUMM Ha MmaroTosky crnpasu. Cyn He NMEPEKOHABCS, WO CYIOBI BUTPATH, CyMa SIKUX
BizoOpaxkae HiIOMTO YOTUPUCTA rOAUH eQeKTUBHOI poboTH i cTaHoBUTb 76 137,61
€BpO, OynnM PAaKTUYHUMH YU POIYMHMMH Y 3B'A3KY 3 MiATOTOBKOIO CKapI, MOAaHUX
0o Cyny. OmgHak 3p03yMmisio, 10 3asiBHUK TOHIC TIEBHI BUTPATH Ha BUILIATY FOHOPa-
PiB aIBOKaTaM, BUXOASIYU 3 JOKYMEHTIB, MOJaHUX ioro agsokatamu 10 Cyny.

3 ypaxyBaHHSM HasiBHO1 B Cyay iHdopmallii Ta 3a3HaYeHUX BULLIE KpuTepiis, Cyn
BBAXXa€ MPUUHSATHUM NPUCYONTH 3assBHUKOBI 1 500 €Bpo sIK KOMITEHCallilo 3a Cy10Bi
BUTpATH.

C. BiocoTku B pa3i HECBOEYACHOI BUMIATH

89. Cynm BBaxae, IO B pa3i HECBOEYACHOI BMUIUIATM MA€ HapaxoBYBATHUCH
BIZICOTOK, SIKUM OOUYMCIIOETBHCS 3a PO3MIpOM TIpaHUYHOI KPEAUTHOI CTaBKU
€BpoNenchbKOro LEHTPaNLHOro 6aHKY, IJIIOC TPH BiICOTKOBI MYHKTH.

HA UMX NiOCTABAX CYO OAHOMONOCHO

1. Bioxuase 3amepeyeHHs Ypsily LIOAO HENPUUHSATHOCTI 3asiBU Ha ITigcTaBi
HEBUYEPNAHHS HAUiOHANbHUX 3aC0O0IB ITPaBOBOTO 3aXMCTY.

2. QOeosowye HENMPUUHATHUMU CKapru WOHO CTBEPIKYBAHOTO IOPYIUEHHS
NyHKTiB 2, 4 i 5 crarri 5, nyHkTiB 2 1 3 crarri 6 Konsenuii, cratri 1 Ilepmoro
npotokosy Ta cratTi 4 TIpotokony Ne 7 no KoHBeHLil.

3. Busznae NpUAHITHUMH CKaprH CTOCOBHO TPUBAJIOCTI NMPOBAIXEHHS Ta
BIICYTHOCTI €()eKTHBHUX 3aCO0iB MPABOBOr0 3aXMCTY.

4. ITocmanogase, 1o 6yn0 nopyweHHs NyHKTY 1 ctaTtTi 6 KoHBeHUii.
5. ITocmanosase, uio 6yyno nopyueHHs ctatti 13 KoHnBeHuii.
6. [Tocmanoease,

a) LI0 TIPOTSITOM TPbOX MICSILIIB Bi JaTH, KOJIM PilIEHHS CTAHE OCTAaTOYHHM,
3rigHO 3 MYHKTOM 2 cTaTTi 44 KOHBEHLUII, Aep>KaBa-BiANoBiAa4Y MIOBUHHA BUILIATUTH
3asBHUKOBI 2 500 (IBi THCAY] N'ATCOT) €BPO SIK KOMTICHCALII0 32 MOPAJIBHY WIKOIY
ta 1 500 (omHa THCsAYA M'SITCOT) €BPO SIK KOMIEHCALL{I0 3a CyJ0BI BUTPATH, IUIIOC
6ym>'-;u<1m MOJATOK, IO MOXE CIPABJSITUCS 13 3a3HAYEHUX CYM,;

b) 1o Ha3BaHi BUllE CyMU MalOTb OYTH KOHBEPTOBAHI B HAL[IOHAILHY BAJIOTY
Izpaino, 3a MiclieM HMHIIIHBOTO MPOXMWBAHHS 3asiIBHUKA, — 32 KYpCOM, SIKHUH
3aCTOCOBYBATUMETBLCS HA IEHb PO3PAXYyHKY;

C) 1O 3i CIUIMBOM 3a3HAUEHMX BHUILE TPbOX MICAUIB 1 L0 AHA BUIUIATH Ha
3a3Ha4eHy CyMY Ma€ HapaxOBYBATHCSl TIPOCTHUIl BiACOTOK Y PO3Mipi I'paHMYHOI
KPEIMTHOI CTaBKM E€BPOMEHCHKOTO LEHTPAaJbHOro 0aHKy, IJIIOC TPU BiCOTKOBI
MYHKTH.
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7. Bidxuase oAHOTONOCHO pCIUTY BMMOr 3asiBHMKaA WIOJ0 CHpPAaBeLIWBOI
caTucdaxuii.

Y4UHEeHO aHIMiAChKOI0 MOBOIO i MOBIAOMJIEHO NUCbMOBO 30 6epe3ns 2004 poky,
BiAMoOBiAHO 10 NyHKTIB 2 1 3 npaBuia 77 Pernamenry Cyny.

Iidnuc: C. Jonni,
Cexperap Cymy

Hionuc: K.-T1. Kocra,
Tonosa Cyny
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