APPLICATION N* 34184/96

Association "ANDECHA ASTUR™ v/SPAIN

DFCISION of 7 luly 1997 on the admussibility of the application

Article 3 of the First Protocol  Tius prowvision guarantees, i principle, the right to
vote and to stand for election to parliament States may, however, impose certain
restrictions on these rights

The right to stand wn parlamentary elections s not resiricted by a requirement that
candidates should be registered in g particular language

The languages in which cundidates could be nominated to stund i parliameniary
elections were limited to the official lunguage of the State (Spain) and languages
having the status of “co official lunguages” in thewr respective Autonomous Commun-
wes On the facts, the refusal to register the applicant’s st of candidates does not
amount to a lundrance of the fice expression of the opnuon of the people 1n the choice
of the leqislature ince the Astunan language, winch the apphcant had used, albeu
protected under the Statute of Autonomy of the Princpahity of Asturias, 15 not an
officual language 1 that Autonomous Community

Article 14 of the Convention in conjunction with Article 3 of the First Protocol
It 1s now diserimnatory to require that candidates be nominated 1o stand in parliamen-
tary elections only tn the offiial language of the State (Spawn) or languages having the
status of "co-official language” 1n thetr respective aktonomous Communiiies, since the
difference in the treatment aof the Avturian language (which oonot an official languae
of the relevant Autonomous Community) and Spanish laneuages wiuch are officiul
languages of then Autonomous Commumities 5 based on two different factuul
situations

Competence ratione materiae  The Comention doey nat, a5 such, guarantee the nght
to use any particulur languuge in the conteu of elections
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THE FACTS

The applicant 1s an Asturiap pohitical party with 1ts headyuarters in Gyén 1t was
represented before the Commussion by Mr Bernardo Garcia Domunguez, a lawyer
practising 1 Madnd

The facts of the case, as submutted by the applicant association, may be
summarised as follows

A The partucular circumstances of the case

The applicant assoctation submutted its hist of candidates for the parliamentary
elections due to take place on 3 March 1996 On | February 1996, the Provincial
Elecuon Monntoning Board (Junta Electoral provincial) found that the association had
used Asturian to make its declaration that none of its candidates was mehgible for
election, and that it had failed to submit a cerificate of registration on the electoral roll
n relation to one of the candidates The Board informed the applicant association that,
m order for 1ty list to be accepled, the relevant declarations should be presented in
Spanish (castellano), and requested 1t to comply with these formalities within the
statutory ume-himits The avsoctation having fuiled to do so, the Board 1ssued a decision
on 5 February 1996 declaning its list invalid

The applicant association made a contentious adnunistrative law applicatton to
the High Count of Justice of the Principality of Asturias, which was dismassed on
10 February 1996 on the grounds that Asturian was not an official language The
yadgment referred 1o the fact that the applicant associabon 1selt had refused 1o fulhl
the necessary formalities within the time it

The apphcant association then made an application for the protection of
fundamental nghts { an amparo application ) to the Consttutional Court which, m a
Judgment of 15 February 1996 dismissed it by three votes, plus the casting vote of the
President to three

The judgment stated that, since the Election Momtoning Boards are adrmimistra-
uve authontes, the provisions of Law No 30/1992 of 26 November 1992 on the legal
rules goverming public admiustrative  authonities and  ordinary  admumstrauve
proceedigs were applicable The court cited section 36 thereof (see Relevant domestic
law below) which provides that the official languages of each Auvionomons Community
may be used 1n dealing with public autherities 1n that Commumity

In this regard, the judgment recalled that, under Article 3 of the Constitution,
Spanish languages other than Castilian may be officie! languages 1n Autonomous
Commumitics, 1f their Statutes of Autonomy <o provide However, the Constitutional
Court noted thar Article 4 of the Stitute of Autonomy of the Principality of Astunas
(Estatuto antonomico del principado de Asturiasy did not define Astunian as an official

173



language The court also noted that the applicant association which could have
complied with the formalities necessary for 1ts list of candidates to be accepted, had
refused to do so

Three judges gave a dissenting opmmon They considered that, since the content
of the list submitted 1 Astunan was comprehensible, and Astunan 1s protected, and its
use encovraged, by the Astunan Statute of Autonomy the judgment under appeal had
not taken inte account the particular circumstances of the case and had failed to achieve
proportionality between formal linguistic requirements on the one hand and, on the
other, the right of equal access o public office and employment laid down in Article 23
para 2 of the Constitution The dissenting opinton aiso noted that the applicant’s faiture
to rectfy the formal defects withun the time allowed was logical in view of 1ts political
programime, which aimed 1n particular to promote the Asturian language

B Relevant domesne law
(Origimal)

Consttuctdn espaiola
Articulo 3

! El castclluno es la lengua ofticial del Estado Todos los espaiioles nenen
el deber de conocerla y el derecho de usarla

2 Lav demas lenguas espaiiolas seran tumbien oficiales en las respectivas
Comunidades Autonomas de acterdo con sus Estatutos

Articulo 23
"1 Las ciudadanos tenen el derecho a participar en los asuntos publicos
directumente o por medio de represemanies libvomente el gidos en eleciiones

pertodicas por sufragio unn rsal

2 Astnusmo benen dorecho a ucceder en condicioney de igualdad a las
funciones y cargos publicon con los requisttos qie sefalon lus leyes

Estaturo de autononna dol Prinapado de Asturias
Articulo 4
[El bable} gozara de protcccion Se promovere s o su difusion en los

medios de comuntcacion y su ensenanza respetando en todo caso las vanantes
locales v volumtariedad de su aprendizaje»
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Ley 3001992, de 26 novembre 1992 de régimen juridico de lus admustraciones
publicas v del procediniemo admmstiutive comun

Articido 36

La lengua de los procedimienios tramitados pot la Adpumstracion General del
Estado seru el castellano No obstunte [o anterior los interesados yue se dirigan
a los Organos de la Administracion general del Estady con sede en el territorio
de una Comunmidiad awtdnoma podrdn utdizar también la lengua que sea
conficial en ella

(Translation)
Spanish Consutution
Artcle 3
"1 Casntian 1s the official language of Spain 1t s the duty of ali Spamards

to know 1t and all Spamiards have the night o use 1t

2 The other Spamish languages may also be official Tanguages in the
respective Autonomious Communities, subject to their Statutes of Autonomy "
Arucle 23

1 1t1s the nght of all citizens to participate in public hfe. whether directly
or through representatives who shall be freely elected by umivercal suffrage
regular elecuons

2 All oizens also have an egual nght of access to public office and
employment, subject to the relevant statutery requirements "

Statute of Autonomy ot the Principality of Astunas

Article 4
"|Asturian] shall be protected Its use, including tn the media and the teaching

thereof shall be encouraged, with due respect lor local variations but no one
shall be forced to learn 1t
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Law 30/1992 of 26 November 1992 on the legal rules governing public
administrative authorities and ordinary administrutive proceedings.

Section 36

“The working language of Spanish state authorities shall be Castilian ...
However, persons having dealings with Spanish state authorities based within an
Autonomous Community may also use the co-official language of that
Commuuity ..."

COMPLAINTS

The applicant association considers that the rejection of its list of candidates for
parliamentary elections on the grounds of language constitutes a violation of Article 3
of Protocol No. 1 to the Convention and of the principle of non-discrimination on the
ground of language laid dowr in Arnicle 14 of the Convention. The applicant
association claims that Asturian is accepted by society and protected by law.

THE LAW

The applicant assaciation considers that the rejection of its list of candidates for
parliamentary elections on the grounds of language constitutes a violation of Article 3
of Protocol No. 1 10 the Convention and of the principle of non-discrimination on the
ground of language laid down in Anicle 14 of the Convention. The said provisions
provide as follows:

Anticle 3 of Protaco! No. 1
“The High Contracting Parties undertake to hold free elections at reasonable
intervals by secret baliol, under conditions which will ensure the free expression
of the opinion of the people in the choice of the legislature.”

Article 4 of the Convention
“The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour,

language, religion, political or other opinion, national or social origin, associ-
ation with a national mingrity, property, birth or other status.”
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The Commssion recalls that Article 3 of Protocol No 1 guarantees, in principle,
the right to vote and to stand for election to the legislature, but that Stales may impose
certamn restnictions on these nights (see Nos 6745/74 and 6746/74, Dec 30575,DR 2
p 110) The Commission notes that Law No 30/1992 of 26 November 1992 on the
legal rules goverming public admunistrative authorities and ordinary admumstrative
proceedings provides that the "co-official” language of an Autonomous Community
may be used 1n dealings with Spanish state authonites based within that Community

The Comrussion notes that, under Article 3 of the Spamish Constitunon,
Castilian 1s the official state language, while other Spanish languages may also be
official languages w thesr respective Autonomous Communines if the relevant Stawte
of Autonomy so provides

However, the Comnutssion notes that the Consttutional Court, in 1ts judgment,
held that, while the Astunan Statute of Autonomy prolects and undertakes to promote
Asturtan, 1t does not make it an official language wn Asturias Therefore the
Commussion hnds that the language at 1ssue 15 not, under Spanish law as interpreted
by the Spanish courts, an official language within the meaming of Article 3 of the
Spanish Constitution

The Commzssion recalls that neither Article 3 of Protocol No 1, nor any other
provision of the Conventuon guarantees the nght 0 vse any paricular language in
elections (¢f No 11100/84, Dec 121285, DR 45, p 240)

Hence, the Commussion considers that the conditions laid down by the
respondent State as to the language 1n which candidates may be nominated cannot be
deemed to be a hindrance 1o the free expression of the peaple’s opimon 1n the choice
of the legislature, having regard 1o the fact thal the present case involved parhamentary
elections affecting the whole of Sparn and that the Provincial Elecuon Monitoning
Board gave the applicant association the chance to comply with the formalities
necessary for its st to be accepted, which the applicant refused to do (see, mutatis
mutandis, No 23151/94, Dec 9594, DR 77-A, p 122)

Nor can these conditions relating to the language in winch candidates may be
nominated constitute an infringement of the principle of non discnminanon in relation
to the use within each Autonomous Community of their official languages, since there
18 no discnimunation where a difference i treatment 1s based on two different factual
situations The difference i the treatment of Astunian on the one hand, and of Spanish
langunages which are official languages of therr Autonomous Communities on the other,
1s not, therefore, discrimenatory within the meaning of Article 14 of the Convention

Moreover, the Comumission notes that the applicant association has had the

opportumity to put 115 complaints to two Spanish courts and 1o rase all the arguments
it wished before them
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It follows that the application 1s manifestiy 11l founded and must be dismissed
w accordance with Article 27 para 2 of the Convention

For these reasons, the Commussion, by a majority,

DECLARES THE APPLICATION INADMISSIBLE
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