APPLICATION N* 25759/94

Sadik AHMET SADIK v/GREECE

DECISION of 6 March 1997 on the admissitihity of the application

Article 26 of the Convention To exhaust domestic 1emedies the person concerned
must have raised before the nunaonal authores, at least i substance the complaint
he puts before the Commisvon This 18 not the case when the appleant huas not at any
tme umeked a spocfic praonwion of the Comention or any equivalent o1 sinular
arguments based on domeshc law

Article 29 of the Convention Application previoush declared adnussible Detision,
by the majority 1equited under Atticle 29 1o 1eject ut for non-eahaustion of domestic
temedies folloning a pudgment of the Ewropean Cowrt of Human Rights delnered n
the meanrinie 1n the applicant s fusr case the same reasoning applving ta thy cdre

THE FACTS

The applicant 4 Greek national, born in 1947, was a surgeon and a former
Member of Parliament for the Muslim minority in Western Thrace He used to live in
Komouni He died on 24 July 1995 1n a car accident in Greece

Betore the Commussion, the apphcant wds represented by Mr Tekin Akillioglu,
a member of the Ankara Bar lu a letter of 24 Augost 1995, Mr Akilhioglu intormed
the Commission that the deceased’s hetrs, namely his wife and two nunor ¢hildren,
wanted to continue the proceedings before the Commission
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The facts of the case as subnutted by the parties, mdy be summuarised as
follows

l Particular cocunistances of the case

Between 1 September 1985 and 9 August 1986, the applicant travelled around
Western Thrace, talking to Mushims 1n the area and telling them that the Governments
of Greece were disregarding and violating human nights, systematically exterminating
Mushms 1in Western Thrace and undermining their historical hypostasis, their religion,
their mother tongue and thewr Turkish ongin, contrary to the Treatv of Lausanne The
applhicant also invited s fellow Muslims to ign a petitton he was carrymg with hin
entitled Complaints and demands of the Turco Muoslim munonity of Western Thrace
which read as follows

As mhabitants of Western Thrace and Greek citizens, we are complaining about
the 1mjustices commutted by the leaders of Greece against the Turco Mushm
minorties, because the various Greek Governments have disregarded human
rights In particular, despite the international human rights guarantees, they are
systematicaelly anmhilating the mhabitants of the mountain areas and of the
plains and the towns What 1s more, over the past twenty years, we have
repeatedly requested that the 1njustices agamnst us cease but all the repors we
have submitted to the competent authorites have received 4 negative response
and no one has admutted the mjustices which are being commtted againse us
For these reasons, we have decided to bring our case before the United Natians
Organisation (UNO)Y We set out our main demands under the following six
articles

Fust Arhcde

Despite our histenical existence, our rehgion our Torkish mother tongue
and our Turkish ongns the competent authonties do not accept us as
Turks They tmform us in writing and orally that we are not Turkish As
an example we refer to the letter we received from Mr Alevras, the
President of the Parliament The Teachers Association for our two
assaciations was active for sixty years but the word Turkish was deleted
from the plaques wluch were subsequently banned We want our religion
and our natignality to be accepted and the authorities to cedase challenging
thrs fundamental nght and to honour and respect 1t

Sceand Arnede

The State has deliberately destroyed our education by the following
means
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a It has suspended the appomiment 1o our schools of teachers whom
we have educated with religious 1deals The teachers attend special
teachers’ tranng colleges and, despite opposition by our minority group,
thase with Greeh convictions continue to be hired and ultmately, the
schools ¢close and same children dare lete (dle

b The Gosernment are setung uwp Greek high schools (lower
secondary schools) in Turco-Mushim areas and they want our children 1o
attend those schoals Pnimary school children have to take exams in order
to gamn entrance to secondary school dnd only a small number of children
succeed Thew counterparts 1n Greek schooly are admutted (1o secondary
school) without huving to take an exam In this way 1he Government are
excluding our children

¢ Although the population 15 over 100,000, the secondary school
establishments are limited to two lower secondary schools and two upper
secondary schools At the end of the year, pupils who have attended the
classes taught in Twkish throughout the school year are examuned 1n
Greek by a bourd composed of State appointed Greehs This paradoxical
system has paralysed the two upper secondary schoals The result 1s that
the schools close and our children are obliged to attend another school,
whercupon thew number diminishes According to the prnciple of human
rights, the chaice of 4 child’s educauan belongs to hus or her mather and
father (Arucle 26/1) und despue that we are excluded We demand, with
ihe examples we have piven, that this mjusie againsl us cease

Third Asticle

These are the methods implemented to destroy our economic situation

a In our tegion, authorsatien has to be obtained for the sale and
purchiase of land Such authorsanon 1s granted only to Christians
Sometmes the Government will exceptionally turn a blind eye, but there
15 4 practice ot denymg Mushm Turks aathorsation Arucle 17 of the
Gseeh Comtitution provides that the right of properts shall be protected
by the State This right cannot be demed 1o anyone, but we ourselves hind
ourselves outlawed

b [ our region, our properties alone are singled out tor demohtion



¢ Our relatives’ property 15 admunistered according to public
inheritance rules, on the basis that they have no ttle to their property, we
are thus stnpped of our inhentance

d Persons carrying on an independent profession and even religious
preparatory school teachers are taxed to the order of between 5,000,000
and 10,000,000 Greek drachmas (GRD) 1n the full knowledge that they
cannot pay these sums

€ Not one of us, despite the fact that he 15 not a State employee, and
not one pharmacist, 15 ever granted authornisation to practise his profes-
sion, despite having all the necessary legal qualifications

f Only a4 hmited number of dniving licenses are granted (for any
category of velucle)

Faourth Article

In twenty years we have not been granted a building permut Neither are
we allowed to repair old houses The result 15 that 1n the areas inhabited
by Christian Greeks, there are buildings several storeys high and
luxurious houses, whereas tn the areas mhabited by Mushm Turks the
buildings are i the same condition as 1n underdeveloped countries There
are two classes of citizens i Greece, this 1s clear from the above
example

Fifth Arnicle

Article 5 of the Greek Constitution provides Everyone shall have
religious, Lingurstic and political freedom Honour and respect for those
freedoms shall be guaranteed by the State” The Constitution protubits
any mterference with travel outside Greece and entry or exit into and
from the country (paragraph 4) If we compare these nghts to those of
our Mushim Turkish compatriots on this point

a Despite the Consutution, the nationality of our long standing
fellow ciuzens 15 withdrawn on the pretext that they no longer live here,
when they want to come back to Greece they are not allowed to cross the
border In accordance with human nights (Art 15}, no one can be stnpped
of his nationahity without reason Those who have remained outside the
country on grounds of their religlous convictions or patriotic senfiments
have sacrificed themiselves and have lost their nationality

b Those of ow fellow citizens who have lived abroad for more than

stx months have the length of validity of their five-year passports reduced
and are 13sued with 4 passport vahd only tor ene journey
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C They separate our minonty group and attempt ta dissolve our
community The civil servants to¢ whom this task 15 assigned travel
around the villges and towns, contacting the destitute and the unem
ployed They promise them a good hfe 4 luxurious existence and
separate them from us They direct them to Northern Greece and tind
them jaobs on condition that they move their homes and farulies to their
place of work They obhge cur children to attend Christian schools and
even want them 1o change their names Those who have not accepted
these conditions have been dismissed, despite having worked for years in
the coal mines

Sath Article

d Under the Greek legislation, our most senior religious leaders are
clected by regional boards (Law No 2345/1920) Despite that, when the
Mufti of Komotim died on 2 June 1985, the Government appoiwnted his
successor without sehiciing the opimon of the Muslims and  ultimately,
he resigned Six months later, a further election was held on 16 Decem
ber 1985 but once agamn without the consent of our people For a year
now we have been asking for 4 solution to this intractable problem 1e
that the chowce be made by our minonty

b [n our towns the boards were set up m accordance with Law
Na 2345/1920 [n 1967 the mulitary yuntd replaced the members of those
boards and v 1974 other members were appomted However the former
members have remained in office unul now and we have not been given
the right to re elect candidates

We, the mhabitants of Western Thrace, whose fundamentl nghts ame
being rampled on by the injustices being perpetrated in this ondemocratic
fashion address our complamnt to the United Nations Organisation (UNO)
and request 1ty assistance 1n secunng recogmition of our nghts, by
vondemning our oppression to the Democratic States

On 24 June 1988 Salomka Crinunal Court 1n an 87 page deciston and after
hearing evidence from 4 number of witnesses, sentenced the applicant to 1 two and 4
half year suspended prison sentence and to 4 fine of GRD 1001000 for disseminating
false mformanon  (Hoonop®  yevddv  adficewy) and  forging  private
documents (miaatoypodio)

The applicant appealed
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The apphcant was elected 1o the Greek Parliament in the general elechon of
8 Apnl 1990

On 30 June 1990 the public prosecutor attached to Salomka Court of Appeal
(Ewcayyehtoag E¢et®v) requested authorsation from Parhament, 1n accordance
with Article 62 of the Greek Constitution, for the applicant’s appeal to be heard

As the prosecutor’s request was disrmussed on 31 October 1990, a decision was
not gaven n the appeal proceedings unul after 18 October 1993 the date on which the
applicant’s term 1n office ended

On 1 February 1994 Salomka Court of Appeal disnussed the applicant’s appeal
but reduced his prison sentence to stxteen months, commutable into a hne

In parucular, the court after heanng evidence from a number of witnesses
refuted the applicant s allegations point by point and concluded that 1t had been proved
that every single one of his allegations was false The court held that the spreading of
such allegations was calculated to arouse fear among the citizens and perturb the
country’s international relanons The court then found that the apphcant had forged
various signatures to the petiuen he carried with him

On 4 Apnl 1994 the applicant appealed on points ot law {avalpeon)

On 21 June 1994 the Court of Cassation (Apewog [Méyog) dismissed the
applicant’s appeal on the ground that 1t was 11l founded

2 Releyant domestic luw
a Article 14 of the Greeh Constitution of 1975 provides that
1 Every person may eapiess and propagate his thoughts orally, m wnting

and through the piess in compluance with the Laws of the State
b Article 62 of the Constitution provides that

Throughout the term of a Parllament, no Member of Parflament may be
prosecuted arrested detained or deprived mn any other way of his personal
freedom without the prior authortsation of Parliament

c Under section 191 of the Greek Crniminal Code the spreading of false
mformation calculated to arouse fear among the citizens or to undermine
confidence n the State 15 punishable by nat less than three months  imprison
ment and a hue
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d Under section 216 (1) of the Greek Crimunal Code, anyone who forges a
document with a view to deceiving another shall be punished by not less than
three months’ imprisonment

COMPLAINTS

i The apphcant complamed that his conviction constituted unjustiied nterterence
with hts nght to freedom of expression, contrary 10 Article 10 of the Convention

2 The apphcant also invoked Article 14 of the Convention, complaining that he
had been the victim of discrumination in the exercise of his right to freedom of
expression

PROCEEDINGS BEFORE | HE COMMISSION

The apphcation was mtreduced on 21 November 1994 and registered on
22 November 1994

On 15 May 1995 the Comnussion decided, pursuant to Article 48 para 2 (b) of
its Rules of Procedure, to give notice of the application to the respondent Government
and to invite them to subrut watten observations on its admissibibity and merits

The Government submitied their observations on 9 October 1995, after an
extension of the titme limut fixed for this purpose, and the applicant’s lawyer replied on
3 December 1995

On 26 February 1996 the Comnussion declared the application adnmssible

On 18 January 1997 the Comnussion decided to invite the parties to submit
further wriiten observations on the applicauon mn the light of the judgment of the
European Court of Human Rights dated 15 November 1996 concermng Application
No 18877/91, Ahmet Sadik v Greece

The Government submitted thewr further observations on 27 January 1997 and
the applicant™ lawyer submitted lus en 3 February 1997

THE LAW

The applicant complains  that his conviction constituted an unjustified
interference with his right to freedom of expression and mvokes Arucle 10 of the
Convention taken both alone und i conjuncnon with Article 14 of the Convention

The Commission recalls that the applicant had previously introduced another
application {No 18877/91) which also raised 1ssues regarding the right to frecdom of
expression 1 concerned 1n particular lns conviction for having disturbed public peace
durning an election campaign by usmg the word Turkish to define Greek citzens
belongiag to the Mushm minonity of Western Thrace That conviction was pursuant to
section 192 of the Gieek Crimunal Code
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During the examumation of the admmssibility of that application, the Government
had argued that the applicant had faifed to exhaust domestic remedies, as he had not
raised before the national courts, even 1n substance, the complaint of a violatton of
Arncle 10

In 1ts decision on admussibility of 8 July 1994 the Comrmission had dismissed
the objection rased by the Government on the ground that, 1z basing his defence on
section 192 of the Crminal Code, the apphcant had raised tn substance before the
Court of Cassation a complamnt relating to a breach of Arucle 10

However, the European Court of Human Rights, i a judgment delivered on
15 November 1996, held that the applicant had not validly exhausted domestc
remedies In particular, the Court consadered that the applicant had not 4t any ame
complained before the courts either of a breach of Arucle 10 of the Convention or
raised arguments to the same or like effect based on domestic law, but had merely
defended mimself against the charge of disturbing the peace, contrary to section 192 of
the Cnmunal Code (para 33) The Court therefore considered that domestic remedies
had not been exhausted 1n that case (para 34)

Following that judgment of the European Court, the Government, which, in their
observations of 9 October 1995 on the admusability and ments of the instant case, had
objected that the applicant had futled to exhaust domestic remedies  on the ground that
he had not raised before the national courts the complaint relating to infringement of
his right to freedom of expression  reiteraie thew submission that this apphcation
should be rejected for fuilure 1o exhaust domestic remedhes

The apphcant’s lawyer replies, 1 hus further obsers ations of 3 February 1997
that the applicant had invoked on many occdsions the vanious provisions of the Greek
Constitution and those of the Convention  He accepts howesver that the reference 1o
the Convention was not made before the Court of Cassation but considers  that he
cannot be deemed not to have vabdly exbausted domestic remedies as 4 result of this
omisston  The applicant s lawyer submits, i any event, that even supposing that [the
applicant] had not invoked 1 substance before the national courts his right to freedom
of expression, the court had 4 duty to determuine of its own motion where the dividing
hine between the night to express one’s ethnie ongin and the offence of incitement to
disturb public order should be drawn

The Commussion recalls its decision of 26 February 1996 to declare the present
application admissible It also 1ecalls Article 29 of the Cenvention which reads as
follows

After 1t hs accepted 4 petition submutted under Article 25 the Commission
may nevertheless decide by a majority of twa thirds of 1ts members to reject the
peution if, 1n the course of ity exanunation 1t inds that the existence of one of
the grounds for non acceptance provided for in Article 27 has been established
In such a case the decimion shall be communicated to the parties
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The Comrmussion recalls that, mn 1ts decision on admissibility of 26 February
1996, it rejected the Government’s objection that domestic remedies had not been
exhausted. Although the applicant did not expressly rely on Article 14 of the Greek
Constitution and Articles 19 and 14 of the Convention, the Commission held that, in
basing his defence on section [¥1 of the Greek Crimunal Code, the applicant had, "at
least in substance”, asserted betore the domestic courts his nght to freedom of
€XPIessIon.

However, in the light of the Court’s conclusions n the first case brought by the
applicant, the Commission finds that this application must also be rejected on the
ground that the applicant did not validly exhaust domestic remedies withun the meaning
of Article 26 of the Convenuon

The applhcation must therefore be rejected, pursuant to Arnicle 29 of the
Convention, the Comnussion having found that the existence of one of the grounds for

non acceptance has been established

For these reasons, the Conutussion, by the majority required under Article 29
of the Convention.

REJECTS THE APPLICATION
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