APPLICATION/REQUETE N° 16810/90
Filip REYNTIENS v/BELGIUM

Filip REYNTIENS ¢/BELGIQUE

DECISION of Y September 1992 on the admisubility of the application

DECISION du 9 septembre 1992 sur la recevabilié de la requéte

Article 5, paragraph 1 (b) of the Convention Person held ar a police station for
several hotirs for an wemtay check Measwe jusnficd o scane fulfilment of an
obligation prescribed by law

Article 8, paragraph 1 of the Convention The obligation to caiiy an wdentity card
and to show 1t to the police whenever 1equested does not Ccomtitutc an mterference with
the right to respect for private life i so fur as the document does not contain any
mformation relatng to prvate life

Article 26 of the Convention To evhaust domestc remedies the person concerned
must have raised before the national anthorities, ai least i substance, the complaint
he puts before the Commivsion

Article 2 of the Fourth Protocal The obligation to caiiy an dennity cand and to
vhow 1t to the police whenever requiested does not contitite a 1estnction on hberty of
movement



(TRANSLATION)

THE FACTS

The applicant, a Belgian nattonal born in 1952 1n Antwerp, 15 a lecturer i law
He resides in Antwerp

The facts of the case, as submutted by the applicant may be summarised as
follows

On 25 October 1987 at about 3 p m, the applicant, who was driving along the
public highway was stopped by police otficers wha asked hum to show them his
identity card  On being asked by the applicant why they wanted 10 see s 1denbty
card, the officers explaned that 1t was merely a routine 1dennty check and that he
was not suspected of commutting an oftence  The pphicant refused to submut to the
wentity check , giving lus reasons i the following terms | am not cuTymg my
identity card because, as 4 matter of principle 1 refuse to show it to the police on
request {1k ben geen drager van myo wdentutertskaare omdat b wit principele redencn
toch weiger om deze te overhandigen wanneer een poliiedienst deze vraagt)  He was
then asked by the officers to accompany them to the pelice statian where he was
guesuoned  The apphicant was sllowed 10 leave the police station at about 5 30 pm
after a record of the interview had been driwn up

On 7 March 1988 the appheant was summoned 1o appear 1n the Antaerp Police
Court for contravening Article 1 of the royal decree of 26 Januarv 1967 on dentity
cards, which 15 worded as follows

'Every Belgan cwuzen over fifteen years ot age must carrv an identity card
cerhifying lns registration on the population register or where that ¢ ird has been
lost or desuroyed, o certficate 1ssued n accordance with Arncle 7 This
certificate, which can 10 no circumstances be deemed a substitute for an identity
card, shall be valid for a peried of one month, which may be extended by the
adnunistrative authorities ot the munmicipality where the person concerned has his
principal residence

One or other of the above documents must be shown te the police on request,
and whenever a statement 1s made, a certificate applied for ot, in general when
the bearer’s wdenuty nceds to be established

One or other of the above documents must alvo be shown to 1 bathift servinpg a
process or any of the persons charged with serving a copy of such process
pursuant to Article 37 para | of the Judicial Code
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A contravention of this provision 15 normally punished by a fine, pursuant to
Article 9 of the decree (1)

In the Police Court the applicant claumed that, in the case of 4 tandom idenuty
check carried out without there bemng any suspicion that a person had committed an
offence, the royal decree of 26 January 1967 was i breach of the Population Registers
Act of 2 June 1856, the Constitunion and the Convention  On 28 June 1988 the Police
Court accepted this argument, in part, and refused to apply the impugned royal decree
n the case before 1t, on the ground that 1t infringed Article 5 of the Convention, an
international legal mstrument taking precedence over Belgian laws and decrees 1t gave
the following reasons for ats decision

Onderzocht dient te warden of het K B op de iWdenutertshaart miet strij<ig (s met
artikel 5 van het EV R M dat de persoonligke vrijhewd garandeert By een
dentitertscontrole 15 inderdaad van een vryhewdsberoving sprake vermits de
gecontroleerde enige tiyd staande gehouden of medegenomen wordt naar het
politie- of mkswachtbureel voor verdere controle
Derhaive stelt zich de vraag of een korte vryheidsberoving kadert in de geest
van artikel 5 van het EVR M

De thesis dewelke de Europese Comnussie desbetreffende aankleetft 1< dat een
korte vrygheidsberoving verenigbaar kan zyn met artikel Svan het EVR M op
voorwaarde dat de wetgeving dewelke tot de vryheidsberoving voorziet met een
byzondere en specifieke doelstelling werd uugevaardigd (men denke bv aan de
bestryding van het terrorisme)

Welnu, de replementering op de 1dentitertshaart 1n Belgie 15 veel te algemeen
daar zij in artike] 1 van het Komnhhjh Bestuit bepaalt dat de dentrtedtskdart
moet worden voorgelegd bij elke vordermg van de polite

Bovendien weze opgemerkt dat wit een rechtsvergelykend oogpunt kan worden
vastgesteld dat v de ons omnngende democratische samenlevingen een
dergelyke reglementenng onbestaande 1s

| Translation from French textl
The court must consider whether or not the royal deciee on identity cards 1s 1n

breach of Article 5 of the European Convention for the Protecuon of Human
Rights and Fundamental Freedoms, which guarantees liberty of the person  An

(1) Al thar nme 1n Bulgom two royal diciees concermng wdontity cards wore simultimeously i fore that of
26 January 1967 and a roynl decree of 29 July 1985 which introduced 2 new vy of 1dentily cord with a
view 10 harmontsaton with other Euroe. wt countries Pending, the renew U of all exisung aduntty ¢ wods the
1967 royal decree rem-uned an force 1n respect of be wers af w old style sduntity ¢ rd (Articde 15 of the Law
of 29 July 1985)
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identity check does indeed mvolve a deprivation of liberty, given that the person
whose 1dentity 15 bemng checked 1s detained for a brief period or taken to the
police station for 4 fucther check

The question consequently artses whether this brief deprivation of liberty 15
consonant with the spirit of Article $ of the Convention

The European Commussion’s own position on this question 1s that a bref
deprivation of liberty may be compatible with Article 5 of the Convention,
provided that the legislanon providing for that deprivanion of liberty has been
promulgated for a specific purpose (the preventon of terrorism, for example)

In the present case the regulations on dentity cards 1 Belgium are much too
general, since under Article 1 of the royal decree an idennity card must be shown
whenever the police ask to see it

It should also be observed looking a1 the matter from the comparative law point
of view, that 1t can be shewn such regulatiens do not exist in nerghbouring

democratic countries

On appeal by the prosecution the Antwerp Criminal Court, sitting as an appeal

court, gave judgment on 31 August 1988, ordering the applicant to pay a fine of
BEF 1,500, suspended for one year The Crimunal Court first pointed out that Article §
of the Convention concerned only deprivation of hberty by arrest or detennon
Examening the case from the standpoint of Article 8 of the Convention 1t held as
follows

148

"Overwegende dat eveneens artikel 8 EV R M waarin het recht van een jeder
op eerbiediging van zyn prive- en gezinsleven s vastgelegd de mmenging van
het openbaar gezag i de uttoefening van dat recht toent v wanner 7 by de
wet voorzien 1s en 1n een democratische samenleving nodig 15 onder meer voor
de bescherrmng van de openbare veiligheid de openbare otde en het voorkomen
van strafbare feiten (Cass nr 1986 7 okt 1981 Cassnr 7913 24 mer 1983)

Overwegende dat het meuwe KB van 29 juli 1985 betreffende de
identitertskaarten {Belg Stbl 7/9/1985 12811) eveneens uitdrubkeligk verwijst naar
de wet van 2 jum 1856, dat overeenkomstig artikel 15 van het meuw KB het
K B van 26 janvan 1967 betreffende de wdenutertskaarten gewnzigd bij het
K B van 30 jun: 1981, ten aanzien van de houders van een 1dentiteitskaart als
bedoeld 1in dat besluit van hracht v tot dat de dententskaarten volledig
vernieuwd zijn,

Dat dit meuw K B zijn oorsprong vindt in het Europees Akkoord betreffende
het stelsel 1nzake het personenverkeer tussen de Lid Staten van de Raad van



Europa, ondertehend te Parijs op 13 december 1957 (Annuare Europees,
V,382) en i de resolune 77 (26) van 28 september 1977 van het
Ministercomité van de Raad van Europa betreffende de imnvoernng en de
harmomsatie van de nationale identiteilskaarten  Dat de resolutic onder meer
steunt op de overweging dat de onderdanen van de Lid-Staten vaak hun identitert
en nationdliteit moeten dantonen zowel in het prive-verkeer als ten overstaan van
hun nationale overheden, (zie L Huybrechts, Oc k 1176),

Dat het verkeer binnen Evropa vergemakkelykt wordt door een geharmoniseerd
document (zie E E G -resolutie van 29 06 1981),

Overwegende dat uit geen enkel element van het strafdossier blgkt dat de
wdenntentscontrole 1n casu door de verbaliserende riphswachter ta v beklaagde
*willekeurig’ en tergend zou zyn geweest, dat beklaagde niet in het bezit werd
bevonden van zin identiteitskaart '

[Translation from French text)

"Whereas, moreover, Article 8 of the Convention tor the Protection of Human
Rights and Fundamental Freedoms, which guarantees to evervone the nght to
respect for s pnvate and famuly hfe, authonses inteiference by a public
authority with the exercise of that nght when such interference 15 i accordance
with the law and 15 necessary 1 a democratic society 1 pursuance of amms
which include the protection of public vafety and the prevention of disorder or
crnime (Cass No 1986, 7 October 1981, Cass No 79173, 24 May 1983),

Whereas the new royal decree of 29 July 1985 on identity cards (Momteur belge
7985, 12811) also expressly refers to the Law of 2 June 1856 [and] whereas,
pursuant to Arucle 15 of the new royal decree, the royal decree of 26 January
1967 on identity cards, as amended by the royal decree ot 30 June 1981,
[remains] 1n force n respect of the bearers of 1dentity cards 1ssued thereunder
until all existing identity cards have been renewed

Whereas this new royal decree has its ongin in the European Agreement on
regulations governing the movement of persons between member States of the
Council of Europe (Eurepean Yearbook V, p 382) and Resolution 77 (26) of the
Commiuttee of Ministers of the Couneil of Europe, of 28 September 1977, on the
establishment and harmomisation of national 1dentity cards whereas one of the
conswderations on which that Resoclution 15 based 1s that the nationals of a
member State must often establish their identity und nationality, both n their
private law relabons and 1n their relations with the national authontes
{¢f L Huybrechts Ock 1176),
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Whereas movement within Europe has been racibitated by o harmonised travel
document (see EEC resolution of 29 June 1981),

Whereas there 1s no evidence in the crimindl file that when the police carried out
the wdentity check 1n 1ssue they dealt with the accused wn an ‘arbitrary”™ and
provocative manner, whereas the accused was found not to be carrving hus
wentity card "

The applicant lodged an appeal on points of law, relying on Artcles 5 and 8 ot
the Convention and Article 2 of Protocol No 4 In a judgment dated 27 February 1990
the Court of Cassation dismissed the appeal  In response to the applicant’s arpument
that the decree was unlawful because there was no hink between 1t and the law on
which 1t was based and that the Crown had therefore exceeded 1ts powers, the Court
of Cassation held, infer alia, that the basis tor the royal decrees on identrty cards was
the Law of 2 June 1856, Article 4 of which was mtended to make 1t possible, by
keeping accurate population registers, to heep a check an where Belgan cittizens and
aliens present 1n Belgium ltved and to establish with precision their successive places
of residence  The court further held that by authotiving pehee officers to ask to see
dentity cards the royel decrees m question had established 4 simple and practical way
of discovering gaps and maccurdcies in statements concerming the informatien recorded
in the population registers

COMPLAINTS

1 Before the Commussion the applicant subrmits that he was detained for more than
two and 4 half hours on the ground that he had refused to show Tus identity card to the
police and that this detention did not fall within any ot the categones of airest or
detennon authorised by sub paragraphs 1 (a) to 1 (f) of Article 5 of the Convention
He asserw, witer alic, that when he was asked o show Jus wdentity card he was not
suspected of having commaited an offence

2 The apphcant further maingamns that an identity check carnied ont without a
specific legittmate reason, as i the present case, and the receirding ot information
following such an identty check consutule interference wrih the 1ight 10 respect for
one’s private life, guaranteed by Artcle 8 of the Convention  Although such
mnterference 15 1n accordance with the law, 1t 1 by no means ' necessary in a demacratic
society”, as paragraph 2 of that provision requires for such interference 1o be jusntied
He notes that among the objectives justifying nterfeience set out m paragraph 2 of
Article 8 the only one which could be held 10 apply 10 1dennty checks 15 'the
prevention of crime”  However, according to the preamble 1o the 1967 royal decree
and the case-law on this question, the aim of the ebligation to carry an wdennty card 15
to make 1t possible to vertfy the accuracy of the infoamation recorded 1n the population
registers  Having regard to this alleged aim, 1t cannat be mamtaned that the
organtsation of wdentty checks 15 a measure necessary tor  the prevennon of cnme’
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The questton alyo arises it what way random dentity checks contnibute to the
prevention of cnime’, especially 1n view of the fact that of wixteen member countnes
of the Counul of Europe m respect of which the applicant has been able to obtain
mformation on this point only four (Denmark, Greece, Portugal and Span} have, like
Belgiom, mules requinng ther cibzens 1o carry identty cards at all imes

3 The applicant further asserts that the obligation to carry an identity card and to
show 1t to the police whenever requested to do so infringes the nght to libertv of
movemenl guaranteed by Article 2 of Protocol No 4 He submts that a person not
carrying his wlentity card 1s prevented from visiting places where there are frequent
wdentity checks Moreover, stopping somebody travelling on the public ighway for an
wdenuty check constitutes an impedinent to the liberty of movement, even though the
impediment concerned lasts only a few muinutes  Lastly, the mere possibility of being
detained when not carrying one’s ideatity card s afso an impediment to the hberty of
movement

4 Lastly, the apphcant complams of a viclation of Arodle 18 of the Convention
He submits that the way idenuty checks are carmed out constututes an abuse of
authority, since they are used for 4 purpose they were not mntended to serve He
maintains that wdenfity checks are used as general policing me swres, whereas,
according to the preamble to the 1967 royal decree and case luw on this question the
purpose of the obligation to carry an identity card s 1o enable the accuracy of
information recorded n the population registers to be venfied Some identty checks,
m fact, are carned out outside office howrs making 11 1mpossible o consult the
Tegisters

THE LAW

1 Relying on Arucle 5 of the Convention the apphcant complains that he was
detained by the police for more than two and a half houss on the ground that he had
refused to show them his identity card  He maintans that this detention did not fall
within any of the categonies of arrest or detentien set out m sub paragiaphs 1 {a) to
1 () of Aricie 5 of the Convention

The Commussion recalls that Article 5 para 1 (b) authorises deprivation of
liberty 1n the case of

"the lawful arrest or detention of a person for non compliance with the fawful
order of a court or in order to secure the fulfilment of any obligation prescribed
by law

The question arises whether the applicant was  deprived of his liberty 1n the

present case (cf No 8819/79, Dec 19381, DR 24 pp 158 161l) However, the
Commussion does not consider 1t necessary to examune that question, smce, even if he
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was, the deprivation of hberty involved would have fallen into one of the categones
authonsed by the Convention for the reasons set out below

In the present case the applicant was taken to the police station after refusing to
submit to an idenuty check  As the apphcant homselt admits the eobhigation 10 carry
one’s 1dentity card and to show 11 to the police for identification purposes when
requested to do so 15 an obligation prescribed by law  The Commussion considers
that this obbgation s sufficiently concrete and specitic to be covered by Arucle 5
para 1 (b} of the Convention In this case the Commission 15 of the opmion that
view of the need to secure the immediate fulfilment of the apphcant < legal obhigation
and the short duration of the applicant’s detention at the police station 1t 15 possible 10
conclude that a fair balance was struck between the need to secure fulfilment of that
obligation and the nght to hberty (cf No 10179/82 Dec 137587 DR S2p I1)

Consequently, 1n connection with this complamt there 14 no appedrance of a
violation of the Convention, and this part of the application must be rejected as
manifestly 1ll-founded, within the meaning of Article 27 para 2 of the Convention

2 Relying on Article ¥ of the Convention, the applicant camplains of unjustified
interference with the exercise of his nght to respect for his private hte He submits that
an identity check carnied out without 4 specific legiumate re 1son and the recording of
nfarmation following such an dentity check are by ne medns measures  necessdry imn
a democratic soctely , as paragraph 2 of that provision requires for such nierference
to be justified

Article 8 guarantees inter afiu, the nght o 1espect for one « private lite

In this case the Commussion consders that the obbigion to carry an wlentity
card and to show 1t to the police whenever requested to do so does not as such
constitute an nterference m a persaa’s private lfe within the meanwng of Arucle 8 of
the Convention [t notes that under the legilation apphicable to dennty cards these
may not carry any information other than the bearer s name forenames sex, date and
place of birth, and main address and his spouse s name and forenames where
appropriate  They may also carry 1f the bearer subnmuts a written request ta that effect,
his 1dentification number on the National Populabon Register and the name and
forenames of s deceased or former spouse  The Commussion accordingly takes the
view that an 1dentity card does not contamn mformation relating to prevate hite, in so far
as the identification number i the national register appears therein only 1if the bearer
of the identity card submuts a request to that effect in wrniing (cf No  1(473/83,
Dec 111285,DR 45p 121} Inthe absence of any speciil circumstance warranting
a reappraisal of this general consideration the Commuission considery that exammation
of this complaint n the form 1n which 1t has been subnutted by the applicant reveals
no interference 1 s private ife within the meaning of Arucle 8 of the Convention
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It follows that in this respect the application must be rejected as manifestly ill-
founded within the meaning of Article 27 para 2 of the Convention

3 The applicant further asserts that the obligation to carry an 1dentity card and to
show 1t to the police whenever requested to do so infringes the liberty of movement
guaranteed by Article 2 of Protocol No 4

That provision 1s worded as follows

"1 Everyone lawfully within the territory of a State shall, within that
territory, have the night to Liberty of movement and freedom to choose his
residence

2 [ ]

3 No restrictions shall be placed on the exercise of these nights other than
such as are 1 accordance with law and are necessary n 4 democratic society m
the nterests of national secunty or public safety, for the maintenance of ordre
public, for the prevention of crime, for the protection ot health or morals, or for
the protection of the nghts and freedoms of others

4 []

Referming to the considerations set out under 2 above, the Commussion considers
that, except where there are are special circumstances not found 1n this case, the mere
obligation to carry an 1dentity card and to show 1t to the police whenever requested to
do so does not constitute a restriction of the hberty of movement

It follows that this complaint, 1 the form i which 1t has been submutted, must
be rejected as manifestly 11l founded pursuant to Article 27 para 2 of the Convention

4 Lastly, the applicant complains of a violation of Article 18 of the Convention,
on the ground that 1dentity checks are used for 4 purpose they were not intended to
serve

Article 18 of the Convention 15 worded as follows

"The restrictions permitted under this Convention to the said nghts and freedoms
shall not be applied for any purpose other than those for which they have been
prescribed ’

However, under Article 26 of the Convention, The Commussion may only deal

with [a] matter after all domestic remedies have been exhausted according to the
generally recognised rules of international law
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In this case the applicant did not raise this complaint, either formally or even in
substance, during the proceedings 1n the Court of Cassation  In particular, the fact that
the applicant maintatned that the royal decree of 26 January 1967 was unlawful because
there was no link between that decree and the law on which 1t was based does not
mean that the applicant raised, 1n substance, his complaint relating to Article 18 of the
Convention (cf , mutans nutandis, No 11425/85, Dec S 1087, DR 53 p 76)

It follows that 1n respect of this complaint the applicant has not satisfied the
exhaustion of domestc remedies requirement and that this pare of has apphication must
be rejected pursuant 10 Aricle 27 para 3 of the Convention

For these reaseons the Commission, by a maponity,

DECLARES THE APPLICATION INADMISSIBLF
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