
To ut efo i s e u éga rd à la marge d'a ppréci at io n rése rvé à l'E tat co n ce rné, la Co m -

mi ssion ne tient pas l'e n se mble de ces mo dalités pour i njus tifiée s ou di s pro po r-

t ia nnées .

De te lles m odalités, même combin ées, n 'ont a ss uré ment pa s porté atteinte à la
l ibre ex p ress i on d e l 'opin ion du peuple s ur le ch o ix du co rp s l ég i slatif.

Il s'e n sui t qu'aucune v io lat io n de l'article 3 du Pr otoco l e addi t i o nnel , ni pri s
iso l emen t ni co mb iné avec l'article 1 4 de la Con ve ntion , ne sau rait êt re con s tat ée e n
l 'espèce, de so n e qu e la requête d oit être reje tée, à cet éga rd, co mme étant m a ni fes-
teme n t m al fon d ée au sens de l 'artic l e 27 par . 2 de l a Convention .

(TRA NSLATION)

THE FACTS

The facts o f t he case as sub m i t t ed by the app l ica n t may be s u mmar i sed as
fo llows .

1 . Th e appli ca n t, a F re nch c iti zen born in 1922, is a reti red lawyer resi de n t in La
Tu rbie (A l pes-M a r itimes) .

T he appl ication concerns La w N o . 77-729 of 7 Ju ly 1 977 o n t he e lectio n of
French re presentat i ves to the Assembly of the European Com muni t i es (E u ropean
Parliament) a nd refe r s to S ec ti ons 3, 11, 1 8 and 1 9 [hereo f.

L aw nf 7 July 1977

Ariide 3 ( Me[hud of voting )

" The election s h all be ma d e by pro portio nal rep rese nt a tion a pply in g th e rul e
o f the h ig h es t ave rage with o u t vote-spli tt i ng or p refere nti al vo tin g .

S e at+ sh a ll be allotted t o can d ida[es i n the ord er of their n omin atio n on eac h list .

List s wh ic h do no t sec u re a t least 5 % o f I he vo tes cast s ha l l be disregarded i n
the a pp o n iunme n t of seats . "
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Article ll (Prese nt a ti on o f candidatures )

"An age nt fo r each l i st s hall l od ge with ihe Caisse des Dépôts et C o n sig nat io n s
a deposi t of 100,000 francs . The deposit s hal l be refun ded to l ists wh ich sec ure at
l eas t 5% of the votes cast .

De p os it s no t c l a imed wi thin o n e year o f the d a te o f thei r be ing l od ged s hall
la pse a n d s h all acc rue to th e Treas ury . °

Article 1 8 (Propaga nda )

"The Sta te s ha ll mee t th e ex p e n ses in c ur red in co nneeti o n with th e wor k of t he
co mmiu ees es tabli s hed pursuant to the prev i ou s Anicle a n d t h e expe n ses res ulting
from t h ei r operation .

In addition, the cos t of pap e r , of pr inting bal lo t p ape rs, posters and ci rcul a r s
a nd o f b i ll p os ting s hal l be re funded to li st s o f candid ates which sec u re a t leas t 5 %
of the vo tes c ast .

F or t he pu rposes of the p revio us p a ra gra ph a decr ee of t h e Con sei l d'Etat s hall
determine, i n th e l i g h t of th e n u mber of regi stere d elec tors, th e nature an d numb er
oC ba l lot papers, posters and c ircu lars for wh ich th e cost w il l be refunded . It will
a l so Fix n flat-rate s u m in res pect u f bi ll pos ting costs .

M e thod s ofb i ll post ing anJ dissemina ting e l ect ion propaganda oth e r t h an those
lai d d ow n in thi s Law a nd the s ub sequen t decr ee shall be p rohibited . "

Arric[e 1 9

" Lists of candidates may make use o f th e nat io nal radio a nd t elev i sio n broad-
casting companies' (ac ili[ies d u r i ng the election campai gn .

Two ho u rs' br oadcastin g t i me shall be made avail abl e t o li st s p rese nted by
parties a nd gro up i ng s re prese nted by pa r liam e nt a ry g roups i n the N ational A sse mb ly
or t he S e nat e . Th is br oad casti ng ti me sh a ll be ap port i o ned equa lty am o n g t h e lis t s .

Th irty minutes' broa dcas ting ti me s ha ll be m a de avai l ab le to th e other list s and
s h all bt apport i o ned equa lly a mo ng t h e m , provided always t hat no li s t e h all b e
allowed more than five m i nutes .

]n conditions of fa i rness and e Cficiency to be det ermined by decree, the broad-
cas t s w i ll have to be t ran smitted in the same text on the national t e lev i sio n chann el s
a nd national radio cha nnels alike .

The d uration o f t he broad c a sts as dete rmined above sh all be two ho ur s a nd
thiny mi nu tes o n ielev i sio n a nd a n e qu iva len t time on nati o n al radi o .

'l'he costs of t rans mitt i n g th e broadcasts sh all b e met by the State .
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The timing of the broad casts a nd the rul es gove rn i n g the ir pre par a tion shnll b e
d ec ided b y the committee provided for in Artic l e 22 afte r co ns u lta tio n w ith the
Chairm a n o( t he nat io nal radi o and t elev i s io n bro adcas ting co mpanie s . "

3 . The e l ec t io n s ro determine France's re p resentative s t o the Eu ropean Parl iamen t

were held o n 17 June 1 984 . The appl ic ant , wh o v oted in the e l ecti o n s, petitioned the
Con sei l d'Eta t for the annulment of the e lectio n of the F rench members of parl ia-
m e nt , invoking inter aliu the provis io ns o f Artic l e 10 o f the Co nve ntio n .

On 23 N ove m be r 1984 t h e Con seil d ' Et at dis mi ssed th e pet ition .

4 . Th e appli ca nt co nte nd s that the afo r e mentioned p rovis ion s o f t he Law of 7 ]ul y
1 977 i nfr inge Art icle 1 0 of the Co nve nt io n tak e n alo ne a nd in conjunction with A rt-
icle 14 . He furt her alleges a violatio n of A rt icl e 1 3 of the Con ven t i on .

In particular, the a pp l i can t s ubmits the following .

5 . Ficer , the Con ventio n is viola ted by the p rov is i o n in th e th i rd para gr a ph of Att-

ic l e 3 o f th e di s pu ted Law , which sets at 5% the l i m it to b e attained by a l is t of

c andidates i n o rder to b e i nclud ed in t he allocation of seat s . The applicant holds tha t

th is p rovis ion draws a d i st i nc tio n in law bet w een the m ajo r po l i[ica l parties and

national min or it ies, and thus v i o l at es th e prin ciple of equali ty and the right to

freedom of expression .

6 . Second, the Convention i s infr i nged by Article 11 and by th e seco n d paragraph
o f A rticl e 1 8, whic h requi re th e lists of candidates put up for elec ti on to lodge a
depos it of 100,000 francs w hich , as with election pu blicity exp en ses, is refun dabl e

on ly to lis t s h aving ob tai ned ai leas t 5% of the vo tes cast .

Con seque n tly, th e F ren c h system establishes a selec ti on acco rdin g to financi al
resources which p revents th e free expression of poli t ical opini o n s .

7. Zhird, the Co nvention is v i ol ated by the in equ a l ity inhere nt in the allowance
o f speak i ng ti me on th e air for ca nd i d ates on the l ist s presente d by the part ies and

g ro u pi ngs rep rese nted by parliamentary g roup s in the Nat io nal A sse mbl y a nd t he

Sen a te, in compari so n w i th th e all owance for ot her candid a tes .

Acco rdin g to the app lican t, if Cree el ec t ions are to e ns u re th e free express io n
of th e peo pl é s o pinion without any distinction, p art i eu l arl y o n the gro und of po liti ca l

opin ions, it s hou l d be imperative at elec ti on time t o secure th e equal ity of all candi-

dates a nd , b y th e sa me token, equal sp ea kin g time on the telev i sio n channels during
th at p e ri od .
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THE LAW (E xtr ac t)

1 . The applica nt contests the comp atibility of the L a w of 7 Ju iy 1 977 with the
Convention, invoking Art i c l es 10 and 14 of th e Convention .

The Commiss io n considers, h oweve r , th a t as the appl ic ant 's complai nt s rel a te
to the provi s i o n s o f the Law concerning the el ectio n of Fren c h re p resentativ es to the
E uropean Parl ia m e nt, [h e complai nt s sh ould firs t be exam in e d in th e l ig ht of A rt-
icle 3 o f Protoco l No . 1 , whi c h prov i des :

" The High C ont ract in g Parties undertake to ho ld free e lectio ns al re asonable

interval s by secret ball ot , und er conditions which w i ll e n s ur e the fr ee ex-
pression of the opini on o f the pe ople in the choice o f the l egis l ature . "

Th is prov i si on "impl ies essenti ally -- apart from fr eedo m of express ion
(al ready pro tected under A rtic l e 1 0 of Ihe Convention) - the princip le of equality of
trea tme nt o f all ci tizen s in the e xer c i se o f thz right to vote and th ei r r ight to s tan d
fo r elec ti on ." (Eur . Court H . R ., Mathieu - Mohin and Cl erfayt jud g me nt o f 2 M a rc h
1 987, Seri es A no . 11 3, p . 24 , pa r a . 54 . )

The Comm iss i on co ns iders that the fir st question whic h ari ses i s to establish
w hethe r the leg i s lative prov is io ns of the 1977 La w , relatin g as the y do to th e election

of Fren c h representatives t o th e Europ ean Pa r liam e nt , con ce rn th e election o f a
'9egi s l at ure" within the meaning of A rt i c le 3 of P ro tocol No . I .

W hi le it is true that th e wo rd " legis lamre" does not necessa ri ly m ean o nly the
national parliament, and has t o be i nterp ret e d in the li g ht of the con s[ i [utional

struct u re of th e S tate in ques tion (ibid., p . 23, par a . 53), i t is n o l ess iru e that reg ard
shou ld a l so be had to the inte rn a tional und erta kin gs g ive n by Sta tes whi c h may affec t
the leg i sla[ive powers o f the national parliam e nts . The Commission w o uld recail at

t his juncture t hat "if a State contracts tr e at y ob l i gati o ns and s ub se qu e ntly con c ludes
a nothe r international ag reem e nt wh ich di sables it from pe r form i ng its obl igatio ns

u nd er the first treaty, it will be answe rabl e fo r any res ul t ing breach of its obli gatio ns
und e r th e ea rl ie r treaty" (No . 23 5 /56 , Dec . 10 . 6 . 5 8, Yea rbook 2 pp . 2 57 , 300) . This

part i cularly appli es to th e pr ese nt c a se as i t concerns obli gati o n s contracted und er

a treaty , th e Con vention , whose gua rantees concern " publ ic o rde r i n Europé"
( No . 788/60, Au stria/Ita ly . Dec . 1 1 . 1 .6 1 , Yearboo k 4 p . 11 7) .

Thu s it is inad m issible that tran sfe r s of power should a t th e same t ime enabl e
t he Hi gh Contracting Pa rt i es t o exc lud e areas no rmally cov ered by the Convention
from the g u a ra ntees set forth the rein . This has a c ruc i a l bear i n g on th e observ ance
of esse ntia l righl s s uch as th ose provided for in Ar ticl e 3 of Protocol No . 1 , which
i s of v ital importan ce in the Convention system .

A cco r ding l y, the C omm iss i on ha s pr ev i ou sl y h e ld tha i developm e ms in th e
swcm re of the Eu ropean Co mmun ities may m a ke it necessary for the H ig h C o n -
t ractin g P arties t o guarantee th e ri ghts protected by A rt i cle 3 of Pro tocol N o . 1 in
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respec t of new re pr esentative bodies assum ing, a t least in part, the powers and
functions o f nat iona l legislative bodies (Application N o . 86 1 2/79, Dec 1 0 .5 . 79 .
D . R . 15 pp . 359, 263) . It nevert he less co n s idered th at at the t ime its dec i sion was
g i ven , i .e . in 1 979, " the Euro pean Parliame nt [had j n o l eg i s lat ive po w e rs in th e
s tr i ct sense, a pa rt fro m Art i cle 95, paragraph 3 o f ihe ECSC Treaty" a n d w h ere
l eg i slation was co ncern ed i t was an a dv i sory body whi c h also had "certai n super-
v i sory and budgetary po w e r s (cf . A rticles 1 37 . 1 99 et seq . o f the EEC Trea[y)"
(ibid .) .

Alth ough the P adiament's role has grown s ince t he n , pa rtic ul a dy fo l lowi n g the
e n try in to force o f the Si n gle Eu ro pe an Act o f 17 and 28 Febru ary 19 86 (cf. in
particul ar the new text of Arti cle 149 of th e EEC Treaty), th e E urop ea n Parliament
doe, no i yet cu n s( i tute a l eg i slu tive body in the se nse i n wh ic h th is expression i s
o rdin a rily un derstoo d .

As the tra n s forma t i un i s n ot yet com plete, the Commissio n co n si ders thai il
need not a n sw er t hc question raised earlier since in any case t h e appl icant 's
comp lai nt s a r e i n admi ss ible o n other grou nds .

As pointed out above, the upp lica n t's co m pla i n t x relate t o ce rta i n p rovisio n s
w h ich govern th e co nd uc t of th e elec t ion s of French represe ntatives to the European
P a rl iamen t in accordance wi th the Law of 7 Jul y 1 977 . It has n ot contesied th at the
zlecti oas wh ic h look place in 1979 a nd 1 9 8 4 were ° Cree° o r held "by secret ba ll oC' .
The ap plican t claims, however, th a t as a res u l t o f th c p rov i sions to w h ic h he o bjects,
the e l ect ions were n ot held " under condi tion s wh ich e ns ure (h e free e xpr ess io n of
the opi nion of the p enple in the choice of the I eg i slaWre" .

The Comm i ssion recali s thai A rtic l e 3 of Protocol N o . I does not create a ny
obl i gation to i n trod u ce a sp eci fic e l ec t o ral system s u ch as proportional re presenta ti on
or maj o riry vo ting . Given th at the legis lat im o( the C on trac tin g Pa rt i es on the mane r
var ies Crom pla ce to pl ace and fro m time to time, they are allowed a wide marg in
of a ppreeiatiun (M at hie u - M o hi n j udg ment, foc. cit ., p . 24, p a ra . 54) . I n th e Cou n 's
view, e l ecto ra l systems seek w(u l fi l objectives w h ich are some tim es sca rcely
compatible w ith each other : to reflect fairly fa ithfully th e opin io ns of th e people a nd
to cha nn el c urre nt s of th ou gh t so as to p romote th e emerge n ce of a s ufficie ndy cl ear

and coherent p ol i tica l w i l l . Wha i m usi be sec u red i s the p r in ciple of equality of
treatm en t of ail ci tizen s . [t does not follow, however, that al l vo tes m u st n ecessari ly
have eq ual wei ght as regards the ou tcom e of th e elec t ion or th at all candidates must

have equal chances of v i c t ory (ihid .) .

As to the present case, the Co mm issi on takes th e v i ew that th e ru le w here by
l i sts not h aving ob tai ned at l east 5% of the vo tes c a st are n ot in cluded in the al l o-
catio n o f sea ts (A rtic le 3, final p arag ra ph , of th e La w of 7 July 197 7~, the rule t hat
the deposit of 1 00,000 francs t o be paid in respec t o f each l ist is refunde d only to
those h av i ng ob tai ned al least 5% of the vot es cast (Article 11 , second paragra ph ,
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of the Law of 7 ]u ly 1977) a nd, lastly, th e ru le provi d i ng that on ly th e afore-
me ntio ned lists a re to receive re i mb ur sement of thei r e lection publicity expen ses, a re
all i nt e nded to promote the eme rge n ce of s u ffic i e ntly representati ve cu rrents of
th ou ght . Thi s i s an altogether j u st i fiabl e aim under the t erms of Artic le 3 of
Pro tocol N o . 1 . Fu rthermore, si m ila r pr ov isions as regards the min i mum th reshold
for th e allocat io n o f seat s exist i n other E u ropean legal systems .

Some doub t s may ar ise over the reg ul ati o ns on radio a nd te lev is i o n broad-
casti n g ti me a ll ow ed fo r electoral prop aganda, a nd over to th e d isti nc tion drawn
between lists of grou pin gs represented in th e N ation al Assembly o r th e Se nat e and
ot her lists (A rt ic l e 1 9, seco nd and thi rd par a gr aphs, of th e Law of 7 ] u i y 1977) .

However , h aving rega rd t o the m a rgi n of appreciatio n allo w ed to t h e Govern-
m e nt concerned , the Com mi ssion dces not co n s i der these ar ra n ge m ent s, ta ken as a
wh ole, to be unjustified or disproportionate .

S u c h arrangements, even i n comb in at i on , mos t cer ta i n l y did n o t int erfere w ith
th e free express ion o f the o pin ion of the people in the c hoice o f the legislature .

It fo ll ows that, as the presen t case disc l oses no violation of Art icle 3 of
Pro toco l No . I , whethe r taken alone o r i n co njun ction with A rt icle 14 of the Co n -
ven tio n , th e app l i ca ti on mu s t to be rejected as man i festly ill -founded w ith in th e
m ea n ing of Art icle 27 para . 2 of the Co n ve ntion .
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