
C o n f i c l e n t i a l 

462< ■ 
0 6 . 2 / 3 1 

. A p ^ a i c a t i o n Wo. 2299 /64 

A l b e r t GRj.KDRATH 

a , " a i n s t 

t h e F e d e r a l R e p u b l i c of G-crnany 
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IHTHOljUCTION 

1„ The fo l lov / in r : х'ергее;:;у,"';8 an o u t l i n e of t h e c a s e a s i t has 
been presontec i by t h e Parti ' i^s b o t h i n yrit in;^^ ecn.c o r a l l y t o t h e 
European Co ■.;,!î ".i on of 'Tunan Rio:h t s . 

The Ap;vlloa:At i s a German c i t i z e n , b o m i n 193b ' n o a t 
p r e s e n t l i v l u g ±-a Düsse lc ior f , He I s r e p r e s e n t e d by ,χ, Glaus 
Poensgen , a 1ачуе.т practlsi.?!g i n J3ü^i3e].Gorf. . 

The uppli .cant i s a нечЬег of ti^e s e c t of J e h o v a h ' s W i t n e s s e s 
and e x e r c i s e d i n t h e p e r i o d which, i s r e l e v a n t f o r t h i s c a s e t h e iirn· 
t i o n 01 a B i b l e s t u d y c o n d u c t o r ( B u c h s t ' i d i o n l e i t e r ) v;:lthin t i l l s 
s e c t , ius w i t h o t ' i e r ^:!eЬеги of t h e s e c t , he o b j e c t S ; . f o r r e a s o n s 
of c o n s c i e n c e and r o l i g i o u , n o t o n l y t o perforuin.·^: _i l i  ; :a ry s e r v i c e 
b u t a l s o Îiny "kind of s u i ) s t i t u t e s e r v i c e . 

In I960.; t l ie Eza.Liinution Еоагб. f o r C o n s c i e n t i o u s O b j e c t o r s 
t с ■.' ■■a r S e i'\' i c e ( Prüfung s a u s з с hu s s f Cir ICr 1 e g в d i e η s t ν e r v; e i g e r e r ) 
v/i th t h e D i s t r i c t Off ice f o r S u l ^ s t i t u t e ï n l i t a r y S e r v i c e (Kre i s . 
v / e h r e r s a t s n u t ) a t Düsaelclorf rooo^ iooc i t!:e I p p l i c S r t SO a c o n 
s c i e n t i o u s o r j j e c t o r , 

Ey ] . e tue r of 1 5 t h liovei.ber, 196i,; tiie P e d e r a l j  i n i s t e r f o r 
Labour and o o c i a l S t r u c t u r e ( B u n r l e s n i n i s t e r f ü r A r b e i t una 
S o s i a l o r c l m m g ) a s l t e d t h e . / ippli.cant t o p e r f o r n α s u b s t i t i . i t e 
c i v i l i a n s e r v i c e ;■ a t t h e saivie tii.ie he v/as g i v e n t h e o p p o r t i m i t y 
t o ' i n d i c o ' ^ e any r e a s o n s '7hich n i g h t e::i si,. e i t h e r xor h ie exoî?ip . 
t i o n fro;·' suou s e r v i c e or "or i t s poet ] o n e u e n t . 

: Py l e t t e r s " of 'ith Decenher , 1961;. 'iitli 1уп''.)ти.вту "/ncl l o t A u g u s t , 
1962 , t h e A p p l i c a n t asbec" f o r exeruroiou hut b i s " a p p l i c a t i o n -^ms 
s u b s e q u e n t l y r e ; i e c t e ä by t u e M n i p t e r . , ,, ' ■ ■ '. 

On 24th SepteLibcrJ 1Я62, the ; .b.nister niaâe с new decisi^^n i n 
roy:vrd to t."ie Applicaut ̂ .n \vhioh i t v/as з ta tea, . i^ntgr а1_1Д9 t h a t 
he was a v a i l a b l e for  subs t i tu te s e r v i c e . On 4ib. Oçti^ucrj 1962, 
the Apyl icant lodrecT aa objectio.·. (Widerspruch), aga ins t t h i s 
decisioud but t h i s was r e i e c t e d by the "' ' .inister on p.th October, 
1962, "̂ " ' 

Py the I J i n i s t e r ' s f u r t h e r dec i s ion of 20th October, 1962, 
the Appl icant was c a l l e d up for ;>ubötitute service^ be.çinning on 
1 s t Deceï;Vber, 1962. On 6ΐίί Novenber^ 1962, the Applicant again 
lodged an ob jec t ion and thj.s was a l s o r e j e c t e d by the b i n i s t e r 
on 12th j-iovoDber, 1962. 

file:///vhioh
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The ι. i!lici.'~t ■'■he f:]'̂ d a co^julaint (Kl::gt) wi'ch 'un A 
uirtistrative Couxt ( v'ev,/al tuLn,sg..rio; t ) at Cologne rcĝ rd'.ng ι le 
iiinister's ''eclsiono o" 24th Sopte^^bej ..ηα 20th Octoberj 1962^ 
but, on 7th January, 1.63. the· j^dninlstra fcive Court rejected uis 
conplaint, Subsecpaently, .he looged ел appeal (Pcл''ision) with tue 
Peder^1 .\d: .ihi rtrative Court (Pundecn'erwaltuLngsgericht ) ; on 
15th duly, 1963, that Co'JL't, by an lui er in decision, refused to 
ordxr that the appeal" ŝ 'um̂ ld have a suspensive effect, and. on 
25th i'arch, 1966, ,the Conn t rejected, tue appeal. 

As 'a result of the Applicant's refusal to perforn substi
tute civilia1 service, oriujnal proceediugs \/ere 1 nstituted 
against hin. On 21st June, 1963, tî e District Court (Schöffen
gericht) at Düseeidorf convicted hin on a charge of desertion 
(Dienstfluch.t ) under the > ct on jubstitute Civilian Service a'̂ d 
sentenced hin to eight inonths ' iigri soniAcnt. bis conviction ^ vas 
upheld on appeal (Beruf uâ ; ) bu i" M s sentence \;as reduced to six 
ncnths by decision of the Pvegi'̂ ral Court (Lp.nd,j;erichtt ) at Dussel
d rf dated 22nd October, 1965. nis furtner appeal (lievision) was 
rejected on 2nd April, 1^64, oy tix Court of Apoeal (Oberlâ 'ides
gericht) at Düsseldorf, 

The Applicant also lodged a cons bitnt ioTial appeal (\''erfass
ungsbeschwerde ) against the dccisi ")ns of ti e Adninistrative CoLirt, 
t;he District" Oourt and tL̂ e Pegiojial G'^urt, Or 20th РсЬгпагу, 
1964, the Pederal Constitutional Court (Eundosverfassungsgericht ) 
rejected this appeal as bcin^, /ianiiestly illfounded. 

The d̂ ppliĉ nt served his оепъО:1се fro""" October 1964 to 
April 1963. 

2, Th  A p p l i c a t i o n was lodgd ^'ii.h tb.^ Coirxiission oil 
I j t SepteTbr, 19Ы and wu? d . r l a r ^ d a d i ' a s s i b l c by th^^ Com
n i s s i o u 0Л 23rd A p r i l , 19'·5· Th^ p r e s e n t P e p o r t , which wa' 
adopted by the Comnissiou on 12th December, ,1966, Ьаз been 
dravm υτ m pursuamn. ox A r t i c l e 3] 0. t he donventiou and i^ 
now t r a n s K i t t e d t o the Committee 01 t ' i n i s t e r s i n accordance 
wi th paragraph ( 2) oi" t h a t A r t i c l e . 
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A friendly settlement of the case has not been reached by 
the Commission, and the purpose of the Coiiimission in the present 
Report, as prescribed in paragraph (l) of Article 31? is 
accordingly: 

(1) to establish the facts (Part I), and 
(2) to state an opinion as to whether the facts 

found disclose a breach by the Pespondent 
Governïïicnt of its obligations under the 
Convention (Part II), 

A schedule setting out the history of the proceedings is 
attached as Appendix I and the Commissior.'s.decision on the 
admissibility ©f the Application and a report on the measures 
taken with" a view to a'friendly settlement are attached as 
Appendices II and III. An extract of the oecision oi the Pederal 
Administrative Court dated 25ьЬ March, 1966 is attached as 
Appendix IV, and the principal dates in the case have been 
summarised in Appendix V. 

The full text of the oral and written pleadings of the Parties, 
together with,the documents handed in as exhibits, are held m the 
archives of the Coimaission and are available if required. 

. / 
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PART 

POINTS AT ISSUE, SUBMISSIONS 0У THE PARTIES 
AND ESTABLISHMENT OP THE PACTS 

A. POINTS AT ISSUE 

3. When dealing with the q.uestion ox the admissibility of the 
Application, the Commission considered the Appljant's allega
tions submitted in his application'form including the statement 
which v/as attached to that form, as well as the further v/ritten 
and oral suHmissions of the Parties. Although ti\e Applicant had 
only invoked Article 9 of the Convention expressly, the Commis
sion considered ex officio that the facts allegedby him also 
gave rise to certain qî estions relating to Articles 4 and 14 of 
the Convention, 

Consequently, the Commission had to decide whether there 
had been a violation of 

(1) Article 9 of the Convention in that the Applicant bad 
not been exempted from substitute civilian service on^ 
the ground of his objections which were based on his 
conscience and religion; 

(2) Article 14 of the Convention  in conjunction with 
Article 4 or Article 9  in that, by being refused 
exemption from service, he had been subject to dis
crimination, as compared with Roman Catholic and 
Protestant ministers. 

4. The respondent Government raised objections to admissibility 
on the grounds that, 

(1) in so far as the Applicant claimed the right to be 
exempted from service, the Application was incompatible 
with the Convention; 

(2) in regard to the other aspects of the case, the Appli
cation was manifestly illfounded. 
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5. On 23rd April, 1965, the Commission decided to declare 
the Application admissible. It "became, consequently, a task 
of the Commission to establish the facts in regard to the 
issues set out above which relate to Article 9 considered 
separately and to Article 14 in conjunction with Article 4 
.or Article 9 of the Convention, 

Б. SUBMISSIONS OP THE PARTIES 

6. In the proceedings before the Commission and the Sub
Commission, the Parties made the following submissions on 
the question whether the Convention had been violated in con
nection with the refusal by the German authorities to exempt 
the Applicant from compulsory service or with the conviction and 
sentence which were the result of his failure to perform such 
service. 

I· As to the Government's objection regarding incompatibility 
with the Conv̂ ention 

7, At the stage of admissibility, the Government submitted 
that, in so far as the Applicant claimed the right to be exempted 
from service, his claim did not relate to any right guaranteed 
under the Convention and was therefore to be considered as 
incompatible with its provisions (l). 

After the Application had been declared admissible, the 
Govermnent submitted that, Îeing of the opinion that the Appli
cant could not claim in his favour any right under the Convention, 
it maintained its standpoint that the Application was incom
patible v/ith the provisions of the Convention (2). 

8. The Applicant made no specific comments on this point, 

. / 
(1) Verbatim гесоЫ of 23rd April,1965 (Doc, A 927.47), p. 10. 
(2) Observations of l8th October,1965 (Doc. D 9390), p. 2. 
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11. As to the questionof a jiossible violation of Article 9 
of the Convention 

9. The Applicant submitted that bis right to freedom' of con
science and religion as guaranteed by Article 9 of the * Convention 
had been violated in the present case. 

He stated that freedom of conscience was a fundamental 
freedom, based on natural law, which had to be respected as 
long' as it did not interfere with the rights of other persons. 
Prom this point of view, it was not permissible to otder members 
of Jehovah's Witnesses to perform a service which v^as contrary ;^^ 
to their conscience and to send them to prision if they refused V ^ 
to comply with snch orders. The detention of hundreds of Jehovah's 
Witnesses as criminals could not be justified just becuase theĵ  
were obliged by their conscience to refuse to participate m a 
service which they considered indirectly to favour war. By 
holding this opinion, the Jehovah's V/itnesses did no harm to 
others, not even to the state. On the contrary, it would be 
highly satisfactory to the state if there v̂ êre more people of 
the same kind, even if this meant that the number of soldiers 
was slightly reduced. In the western v/orld of today, freedom 
of conscience was accepted as being a fundamental freedom pre· 
vailing on any considerations regarding the public interest. 
However, by failing to exempt Jehovab's Witnesses from service, 
the German authorities let the public interest prevail. ' Freedom 
of conscience implied that, unless there was any interference 
with the fundamental rights of others, any decision taken by a 
persDn according to the requirements of his conscience should Ъе 
respected^ and this also applied to'the 'erring conscience' 
(das 'irrende Gewissen), In this respect, reference was made g^ 
to statements by Thomas Aquinas and Cardinal Nev̂ man. In the ^^ 
present case, it had not been contested that the Applicant's 
refusal was based on a genuine conviction and it was therefore 
inhuman to submit him to detention. Purther reference was made 
to a statement by Professor Karl Peters of Tubingen who maintained 
that it was pointless to punish Jehovah's Witnesses for acts based 
on their faith since the punishment would not m any way make them 
change their conviction (l). 

./. 
(1) Application of Ist September,1964, p. 5, oÎaervations of 

4th February, 1965, pp. 14. 
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The Applicant further submitted that he was a minister 
(Geistlicher) v/ithin the sect and this was a further ground 
for his exemption from service. In his opinion, it was an 
essential element in the freedom of religion that ministers 
should not be obliged to perform military or substitute service. 
This principle was accepted ir all civilised states and was designed 
to ensure the free practice of religion by congregations. The reli
gious liie of communities should not be impeded through their being 
deprived of their ministers. Consequently, the exemption of 
ministers could not be considered as a privilege but as a genuine 
part of religious freedom as protected by Article 9 of the 
Convention (1), 

In regard to the question to v/hat extent his religious acti
vities would have been affected by his performance of substitute 
service, the Applicant submitted that there would apparently not 
have been any interference with his piivate religious life (2) 
but that on the other hand, his religious duties as a minister 
would have been hindered to a large extent. At the relevant 
time, he worked in Düsseldorf as a painter's assistant about 
43 hours per week (3) but he devoted all his spare time to his 
religious duties. He has indicated that his religious acti
vities took up a minimum of 120 hours a month (30 hours a week) 
and sometimes as much as 150 hours (4). He held the function of 
a Bible study conductor and described his activities in the following 
way. On MondajB he had to pay follov/up visits to interested 
Christians. In addition, he also studied the Scriptures for his 
ovm further education. These activities occupied some 2 to 3 
hours. On Tuesdê rshe spent 2 to 3 hours preparing for the Bible ■ 
study class which he conducted on vvednesday evenings. On 

./. 

(1) Application of 1st September, 1964^ p.2, and verbatim record 
of 23rd April, 1965, vDoc A 92747), p. 10. 

(2) Verbatim record of l8th July, 1966 (Doc. 2944 TN 7447), p. 25. 
(3) Verbatim record of l8th July, 1966 (Doc. 2944 TN 7447), p. 27. 
(4) Verbatim record of 23rd April, 1965 (Doc. A 92747). pp.1112. 
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\/edLnesdoy3 Lie engaged i n iuuistoÎ^oubO c a l l s a i ' t e r v/hich he 
conducted s Bible st/wd; clasc, al \ ' i i c h the Uoly Cible v;8o i n t e r 
r r c t e d , discussed and oxplsincf^. A Ι;οΐε̂ .1 of 3 hours \/as Jovntcd 
to relif,iony a c t i v i t L c b e^œry b'edntsday. On 'Thursdays the v̂;—l i 
canb s tudied fo r tl ^ ^issiorvirj gchool , a furbder educctj ou c^'ursc 
v '̂r ch he attended, i n L I S capac i ty of г ^/lUioier, and oi'epàicd fo r 
tue prayer ' ee t in , whjc' tordc "oloc. on P r l d a v s . He a l so vci^" 
ftU'ther fol lowup ä s i t s . d^ijii^ d u t i e s a c ountcd for 3 l / 
hours on dr idays . On oatL'rcsys Ic had bo d e l i v e r a ser· on ir ö 
bo v i s i t nie lb er s of the conjrc"; ^ i c n . These d u t i e s , ^ogethor 
WLub prr^paralory s t u d i e s , rogul^ ' r ly .occupied y viiuir^r^· of 4 \-' u r s 
f vor> oJturdiay, On Sundays 'ле ag ^h loo': a· grauj) for Diblo^ s i ;dy 
Qoß prOiOhed, In i e afcernoon he ofiLC'r':ed a t che c o n g r e g a t i o n ' s 
gencr,'l Bible s tady uee cini \ihi c^. one ^iight c a l l a con^ re : t i nnal 
dlAàne se r^ ' i ce . In addilLon he had ocLcr s p e c i a l ass i ■_'üonts, 
O'̂ ico or t\/ice a nonth , he aad to prepare aui 'del iver s p e c i a l ί 
cernons and i G c t u r e c . for t h e i r préparât'"^ ^n, he ujed a t l e a s t 
■', 1/2 liours a u'eek ( l ) . 

l̂ e sub r i t ^ed t h a t , w l i e ρ rfor^i '^; t r d j s t i t u t e c i v i l i a n 
s e r v i c e , he would i n no \/ey liavc been pi^le ̂ o perfox'ii LIIS j c : l i 
ri eus d u t i e s bo the sa le cxte? ^ as o l h e i \ ; i s e , R^irst of a l l , i t 
Wis l"i kely t h a t he \jould Liave bet η obl igee to p c r ' o r r h: s ^cr"vice 
'^t a pi GO o the r than in.; ^oiietov/n of Düsseldorf . IL SO, h 
■/ould '' ve been prevented f ron p c i f o r a n ^ ol'i usual reli^^lous 
a c t i v i t i e s anon; t le jchova. i 's ' r /itnosses of tha t Ьо\Л1, / o r e ^ v e r , 
v'i i l e ' ireforiiin^, s u b s t i t u t e s e r v i c e , he i/C'Old 'no œ had t̂""̂  l^ive 
i n s p e c i a l quo l i ters ard a l so to spend p a r t of his f ree blue . t 
tl^ecc OLuarters, dhis v/onld l'jve ca ^̂  l a n t i a l l y rrc\'eatod IJIJ.L fron 
cc^'ot П'· 'ill s e l f (0 'die j, e ibi TJ cf . i s coi.. \v^i i.y. In ai;*, c? o, 
ho \,'3 I I have been Lnablo to r e c e i v e pécule i t his ho7.ie, to W/rl 
and stuHy ( 2 ) , 

10, The 'T6Vernuieiit con tes ted ъЬг fc . r t i c l e 9 ĥ '̂d ooa лч ol^ter ' 
ir, bhe prosen t c a s e . 

In the Go^^crnnent's opiiiLJn, г"е rigdit Lo be exe^iptud J'rori 
. i l i t a r y or s u b s t i t u t e s e r v i c e οτι grounds af corsc ionce or r e l i 
gi on 'Q s no t gua ΐ a η t e e d by A L b i с 1 e π , pa vc gra χα ( 1 ) n-c the 
Ouiive::tion, Nei the r че Oers of cc^ta'n r e l i g i o n s nor i i i n J s t e r s 
of LhcS' r e l i ions could c l a i . i such ii^;i^t itader the Co.̂ ^ O" t i a n , 
.lO no, ards soiic l i n i s t e r s , a r i g h t to exenptj arj c/. '_ [,CL uuJer 
CrOxViâ : law, aud t'^ja \/ns то be oonsif^orcd ag a s])ecial p r i v i L e g c . 

(1) ^ e r b a t i n jecor^ of o^d ' . u n i , 1965 (Doc. л. 92 ,747) , p . 12, 
(2) Ver])atiu : ^corc oP 1 8ib duly , 1966 (Doc. 2944 TN 74Ф7 ) , p p . 2324. 
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# 

о I f t h i s ciuosti on should be с ns ide iod tn > l i \}τΖ^-.: ' . r t i c l e 
рага.ПгрЬ ( l ) , i t was urdoubTodlv cohered b\i tuo excopt ioo c l ause 
il· par·^ raph (2) of t r o ^t^v^ '  r t i c l e ( l ) . ^'s m li bary scr^Mce^ 
ac v/clL ^s s u ' î s t i t u t e ci^jlL^a serv ice^ u^ore e x p r e s s l y r c m ' l x ' o d 
under i t i d e ̂  of L e Co, ^^c^ t ' on, f t \..Uiid iiai/e been " atunal to 
i nc lude ç^xi txcep t ion i jrtxc"i с '̂ i ι x^yßxC to c c a c i e u t i o u s rf'
j e c t o r s , Ko\/ever, , l a s hid oi beer ^^опе â '.d rbe coricJusioT uus t 
be thai, t i e Convei l ion l e f t i t to bhe d i a c r e ij^n of the S t a t e s t o 
decide \fhether they r equ i red s e r v i c e fro oonsci eri t i o u s ob . l e c to r s . 
dl,r opinion v^as a l so ^apjiorted '̂ y the a c t u a l l eg i εΙ'"o"̂  an m force 
ib Liio Contractiu,^ S t a t e s , Cc ta jn c o u r t r i c s , ruch as 6reece and 
Turbey, ' ' id r o t ever a i l o \ ' ?: с pb'ioi fron m i l i t a r y s e r v i c e . In 
I t a l y ι r e v i s i o n s on s'ldst'tubc s e r v i c e had not exis ted hut wre 
'xO\' reî ^ ■ .rt^v'red, .: (or : t ' с nf'^er : enber S t a t e s of the Council 
of Ецгоре, Switzer land did not r ecogn i se r e f u s a l bo perform 
i r U i t a r y s e r v i c e . pLcfcronco w s a l so jiado to a d r a f t reco^ii^cn
d'"'tlon ' 'd ich had r ecc '  t l y beer su''^rnt"^ed to the Oo^isultaii\^c 
^MS. enjjly of the ConncJl ô '̂  Jlux·̂ ^ P , "Hn ;, d r a f t recoiLicada bi on 
whicli h'v"' subsca iCi:tly been r e f e r r e d to the Inegal OoiLiitGoe of 
the iLS"o:>blv hpo the '^ollowin word i n r ι 

it г TllG ^^SSGi.bly, 

1. Consider ing t h a t t i e JO / c^ean Convei^iion ^^n buiian 
l ^ j 'h t s in i t s I r t i o l e '■' gaaran tees t i c r i '^nt to freedoii 
cf tboughb; conscience and r e l i g i o n · ; 

2. Coi is ider i rg that a I c 1 t iU '4e e x e r c i s e oZ the r i ЧЧ 
aC freedio i of conscience i s c o n s c i e n t i o u s ob3oction to 
conpulsnry h i i l i t a r y s e r v i c e ; 

3 . Co' c i d e r i n y t tat s·"·» "ic .jefiber j ia i .es I'ccognisG tne 
' r i 1 с of c^nsc ien t ic i i s oh',iectorn inot GO rei^forn j i l 'Mt ry 
s e r v i c e , possi"''!;^ on cc ' Ι Ι ί ο η o^ doin,^, iX recjulred, 
ac 0 otiier s e r v i c e η lii^u thereof, bat bhat otr .erlaejber 
St ' bcs '"Ό -not rcco;Misc tL'io rii ' ;iit; 

< , C ^ r s i d e r i n ; , r o i e o v e i , t ̂ â > even -a.̂ eu t i . i s ri__.t i c 
reccs '^ised t h e r e '':>э.у 'зе doubts as bo t h e c a t c o r i e s of 
persons to \/hoLi, or the circ^'-is ta-nces in -./ЬхсЬ, i t ap-^lies 

a. G'^n-iderinfj t h a t со ^scLenti-^r^s o b j e c t o r s τ̂ αο are 
n a t i o n a l s of aioaber "̂̂  bates \;hich d-̂  not adn i t t h i s r i ^ h t 
hcve so>i':'at я̂ п "* ob';al ced asylLr;i in otl :°r needier S t a t e s , 

. / . 

(l) Observations of 20t.i January/, 196̂ ^̂  (Doc. D 5542), pp, 1-2 
' VerbjtJu record of d3rd ; pri 1, I965 (Doc. 1 92.747) РР..2-9; 

Verbat- η record of 10th July^ 1065 (Doc. 2944 IN 7447),pp.9-10 
ΐ 

file:///fhether
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6. DecoDjiends со tLie С xui i t tee of ^iin· i t e r s xaat i t 
should i n s t r u c t tiie Go^.Xiibtee of "vper t s on Fuman Di^jhts 
to exariine, on *U>e b a s i s of tiic nroposr. 1s i.;ade by the 
Assembly, the p o s a i b i l i t v οι cefiniUt^ fie y:uidinij pr inc i.
p i e s coiicernin^: the ri.^^h.t af cniiscieri t ious o b j e c t o r s to 
ai"^stain froii ncrfor: i r : n?lif"ary s e r v i c e on ^.rounds of 
c o n s c i e n c e , " 

I n  t h e Governnent ' s opin ion , t h i s Traf t r c s o l u t i on Î.I:ÎO'.7CC1 
c l e a r l y the genera l viev/s on consc i en t ious o b j e c t o r s ariong те.Зк'га 
of the Oouncil af Durope, I t vas G1,SO i n t e r e s t i n g to note tu^,. 
t h e s u b s t i t u t e c i v i l i a n sem^^ce nas s p e c i f i c a l l y tLention'^d m 
t h i s dr^ ' f t . 

bven the v/ordirg of A r t i c l a 9, parar:raph ( 1 ) , of tiic Goiven
t i o n ( " t h i s r i ; ;h t inc ludes freedon bo chelate h i s ' r e l i g i ' m or 
b e l i e f one·, f reedou, e i t h e r alone or i n coLrimlty v/ith others a n ' 
i n I'Ublic or p r i v a t e , to xianifest t i s r e l i g i o n or b e l i e f , in 
\ /o rsh ip , t each ing , n r a c t i c e and .n:öcrv"ince*' ) seeued to i.ndic. 'te 
t h a t exemption j'ro'.i a i l i t a r y or s u b s t i t u t e s e r v i c e nas not a p a r t 
of the freedon of conscience or ^el 'y ion. On the contrary^ the 
cj_ueptir.n of .such exeLiptini \"as p a r t . a f the l e g a l rxiies v/bicb 
governed the r e l a t i o n s between tiie " ' n t c and the dix Cerent r e l i 
gious con' u n i t i e s . These leaal rjulcs did not concern creeds but 
o the r n a t t e r s nuta ide the exc lus ive c^npebence of the r e l i g i o u s 
co"ip.unities, for i n s t a n c e , the r ig l i t of c e r t a i n churches t o levy 
t a x e s , the r i g h t s of the churches in bankruptcy proceedings and 
a l s o the exemption of m i n i s t e r s f r m jury s e r v i c e . 

The Govcxnnont a l s o sud.n ', b^ed L.LL t the ' pplic'^'^it ^s exe"i^"'se 
of Ivj G roli.'^;ion v/ould not h.'vc been i n t e r f e r e d with , while he 
per fumed s u b s t i t u t e s e r v i c e . No dad f'O posv^ibj 11 ty of i r d i 
c a t i n g the ilace ear- t i c i n s t i t u t i ^ u vdaero he wislied to аегхо^'
the s e r v i c e . ..s t h e r e ^ere jout 300 va r ious r l a c e s ^'here ::u:h 
s e r v i c e was perfoi^ned in the ..'e'x'i'al ]"Îepu!jlic,, a ixou'jer of Jeho
v a h ' s 'Cituesaes could g e n e r a l l y choose uis honitown or a plac^* i n 
the c lose net .hbouri'ood, Tdis iir^lied t h a t they v/orked i ^ x t n c i r 
hoj.etown f'url,>g ordii ary worlrin:; hoi^rs and t b a t ^ / . n theii* f ree 
ti^t.^ they could be a c t i v e i n t h e i r community. In so f a r af: 
JehoA'ah's ^Titne'JGS were coj.ccrnedj the a u t h o r i t i e s u s u a l l y aade 
txcepbions fro ' i t.^e r u l e , otherwise appl l cd, t h a t ̂  ])eraon ca l l ed 
up for su'ts bitxi"i"e sexvice sh0'il(' not serve a t h i s glace of i osi
donco, Tliere v/ere f ive i n s t i t u t i o n s in Düsseldorf ab which 
soi'v^'ce could be ^erforxied onC the Api^licant v/ould have probably 
' c o n allowed to v/orb a t oae of t he se i n s t i t u t i a u s . li" he had 
Ьеел1 worbin/ a t a hosin t a b , he' would have had nor'al \ют\1-лг: 
hours aiid would have been Tree j a the eveaings u n t i l 1С p . n . 
Uc v/ould a l s o ha^^e had the nosslbi Lity of asking for permiss ion 

# 

. / . 
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to otay away froa his qxiarbers later in the evening. The substi
tute service was usually iicrfomê "" in each institutions as hospi
tals, lunatic asylums &nO tlic 'Voik was distributed according to 
the jrofesaianal experience of t'̂ e persons concerned, or according 
to their ov/n wishes or tue needs of the institutio'us concerned. 
The work was very si/'ilar to .̂ dirary civilian \/ork but the ]юг
sous pecforuin^^ obli,;̂ atory service had_ to live together lu special 
q_uarters and had to take f'Cir oeals together according to the 
systei! applicable. Generally, ti'io institutions at î /hicb service 
was perTorned were not state institutions. The Act on Substitute 
Civilian Service expressly rrolected the right to the free exer
cise of religion and, in practice, the aurhoritios also strictly 
respected this right. It was also si'bir tied ti'̂ at the persons 
perforring service received free lodgings, food e^O v/orking 
clothes. Moreover, they received rioney corresponding to the 
allowances granted to иетзопа performing ' 1litary service. The 
fanily received certain allov/ances according to special legis
lation. 

In the applicant's case, he would liave had basically the 
saxie opportunity of devoting u'rself to religious activities as 
he bad otherwise since, 1n any event, he did a fulltime job as 
a painter's assistant (l)· 

III. "̂s t(^the cjgi6stio7> ̂ f j^^posai'gle y_lol_a_ti_on of ja:tji clg? _1_4 
(ΤηΓ coniun'ction 'with drticle '] or 9T of the Οοηνοηΐΐηη 

η 

11· Уke Apppĵ oagj^ snbi i i t t ed t h a t the Gernan l e g a l prov i s ions 
regarding exexiption fron s u b s t i t u t e c i v i l i a n s e r v i c e and the 
^.pnlicction of tlieso p r o v i s i o n s by the a u t h o r i t i e s c o n s t i t u t e d 
τ d i sc r i i . i i na t i cn ax'ainst L'inaelf and other л̂х u l s t e r s od hi tJ s e c t 
as conpored \atLT Uoi »an Catliolic and f r o t e s t a n t idiinit^ters, .accor
ding to the said n r o v i s i ; " i s , r. ixnisters о i' r e l i g i o u s co.TiunibLos 
other than the jîÎoiian Catliolic and Evange l ica l Cliurches were only 
exei.LUted on t\ro c o n d i t i o n s , nane ly , f i r s t , t h a t ti>r4r j ) r inc ipa l 
occupat ion was t l i e i r u i n i s t r y and, socar.dly, t h a t t h e i r func t ion 
v/as etxuivalent to t h a t oC an orr'ainod " 'nister oC evange l i ca l 
f a i t h or of e Minis te r of .Iloa^n Cathol ic É'~'ith ordained as a sub
deacon. 

I t v/es sub:"iitteu t h a t , "h i l c the f i n a n c i a l t i tu ^ t ion of the 
P r o t e s t a n t гп(^ Иоггзп Cathol ic churches uadc i t noss ib l e fo r thieir 
t i i n i s t e r s t o per forn t h e i r r e l i g i o u s a c t i v i t i e s on a f u l l  t l n e 
b a s i s , tiie s i t la ι J on vas ''"if rer 'rut in I'e'ard to Je oi 'ah 's d l t n e s s 

(1) Ouservat ions of 20th Janu r y , I963 (doc, D 55^:2), pp„ 13 ; 
Verbatim гесог'^ oC IBtb J u l y , I966, (boc.2944 Τίί 7447 )pp. 710, 

1 7  1 3 , 24, 25, 26. 
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u i n i ö t e r s \/bo hid to do other v/ori: ;̂ ordei· „o c a m t h e i r 11 ing . 
The Jet iovah's r . i tnesses did , houever, riovote a l l t 'ne i r spare line 
to t h e i r x c l i g i o u s d u t i e s \diioh  i n the . . l i c a n t ' s c a s e , anounued 
to 120 hours or x'ore per non tb . Consequently, i t ^ns a d i s c r i . 1 
n a t i o n to base the r i g n t of ехсп't i "ία on t ' 'a condi t i .x i t h a t ^ i n : 
' s t o r i a l work W'̂ s ε nr incxpa l occupa ô  on,  'L I IO the cnly accen t ab le 
c r i t e r i o n shoL;ld be v/hether the pc sons conc9i'v_e'""' cons idered t h e i r 
n i n i s t c r i a l гютк as t h e i r voca t ion гпС n r i n o i p a l tcs^i, Cr t'· "c 
' r e s p e c t , the A'~r)licaut r e f e r r e d to c e r t a i n doci^.icns by Ai:erxcan 
c o u r t s , and quoted the fo l lo \ / i^ i ; paaaa es froii t ' ' c se d e c i s i o n s . 

Γη the case Dickinson v_. _tt ê  bni ged S t a t e s , he bb: Suxrcue 
Court a ta t cd : "ThaX'the" ordiua' t ioud/" ocTriTies or na i ler of 
preacixin^· t d a t hJ з sec t enol oys diverge fror" t r e orthod.ox and 
t i ' " d i t i en.al ia no concern of o u r s : o^ conr jo , the „batuto does 
not xuri 02't to inpose s t e s ^ of orcuadoxy. Jlie 3^^tubory d e f i 
n i t i o n of я ' r e g u l a r or di l y ordain^d l i nn i sce r ' does not krcclude 
a l l .3eci l a r ex^iployjient. Ilany nreac l ie rs , 1nclu"'in.^^ Gh„osc in ' br 
} ore t r a d i t i mal and orthodox a e c t s , xiay not be bicsbcd "\i tb 
congrega t ions or p a r i s h e s capable o." паухпз it'̂ Cni a l i v i n g \ .age, 
^ s i a t u t o r y ^ ân on a l l secn.lnr v/orb would ; iete out Craft excigi ' ions 
with ail uneven hand, to the dotriaeu"!, of those \;ho l i n i s t e r to 
the poor a'^C ihus need soxie sec^ilar \^югк in order to survive" . 

In t'ne Cisc Га te _ν_̂, the Tinited о tatos_, the bS Court of t 
j .ppeals eriphaaised t h a t To'cal" drVfl lioax'cs ^ xis t not ' ' f i t Aie 
' ar i ients оГ oi'tnodoxy on a " i once r i n n i s i e r of Joiiova"ih's b l t n e s s e s ' 
an^ s t a t e d ; "Therefore , hexc·, ' n a i '  ' i t ion о the non~exi . touoe 
i n the record of *̂л̂1 donee to vebu+ th·^ d.e ί ejidan t ' s jiriwo r.'_ci_o 
car^o, tliero arc the fuvthcc L L.'kispu', Ч J'acbs t n ' t ■̂ '̂  ' k:'~ ft .cards 
enrloj'ed s t anda rds axiplicabLe to .:>il^torL οχ' ortiiodox CLMJ'G' es 
ins tca i oj those s tandards fixed xu tL с lav/ cn^^. a r p l i c a b l o . e r e , 
and thus er roneoi ' s ly iield % Lhi b "ia ̂b b^nc s e c u l a r vjorb, ^ LV r 
vdii ch tlie dofendL nt f; ^ried â  1 Ч;: l ivo l ih f jc ' ' . ( of ented 'jae 
xiinis bev] a l clalxi ; and xh'~ I , bccai'sc be da·, no b es rn an;y r a i t 
of his l i v e l i h o o d f ron h i s iani_.^ry^ he coalr"^ no· he regarded as 
a Tin1s^er. nowhere i n t'^ei^ /"he' .^ct aad the b.eg'ila tl ons_^7 i s 
ί'гегэ a r'on.1 renent bhat a хппхэнег e a r i h i s l i v e l i h o o d fro idie 
: i i r j 3tr7 or f ron a p ' ^ r t i c u l a r congre ' a t i on , or t̂ ^a t bo novo a 
pulpl с bi.fore he can c la i i i ai'"* г' celve c l a s l i f i c a ' n o n as a i n i 
s t e r . All tha t the net a îd r c u l a b l o n s r e q u i r e i n order for ^ne 
to c^ualify a s ' a Ti in i s te r and to r ece ive t ' C c l a s s i f i c a t i o n i s 
th t tlie' " i n i s t r v be his voc^itLon, not an i ncl ^lental th in in h i s 
l i f e " . 

r i u a l l y ; i n the case Ч1г'· ins v̂ . ιί ε United Stabes^ tiie Court 
of . . : p e 4 s declare! ' s "I i n i s toi'so'f Jenovab ' s b i t n o s s e s arc lOt 
p , i d a s i l a r y , fnrniabcu a P'ursouv're ox even _given Pa.nds fo r 

. / . 
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necessary expenses to carry on t h e i r n i n i s t e r i a l V'/ork. As x^ointed 
out, .they ijyve no c.-.oioe except to епуг^^е in aecular _';xu:suits in 
order, to obtain funds te маке the xiinistry t h e i r vocation. The 
Act does not define a :::ini3ter in terns of one v̂ ho i s paid for 
minis te r i a l work, has a diploma and a l i cense , preaches and 
teaches prxi.iarily in a churcii. The t e s t under the Act i s UiOt 
v/hether a u.inister i s paid for his xiinistry but vfnetber, as a 
voco.tian, reiTularly, not occasionally, м.с teaches and preaches 
the princixiilea of bis re l ig ion" (1 )„ 

The Applio:nt added t ha t , although he considered the question 
as to whethox' re l ig ious work was a person's pr incipal a c t i v i t y as 
being t o t a l l y irreleA'ant fron the point of view of re l ig ious f ree 
dom , i t should be observed that,, accordin.g to the Geri:ian Act on 
CoLipuloory Jn.li tary dervice, nini.steps of otner re l ig ions than 
the Protestant or the Еог̂ ап Catholic fa i th Vv̂ ere only exènpted 
when re l ig ion was t^^eir pr incipal occupation wbilc,^ in regard to 
Protestant and lionan Catholic ixinis ters , no si:'jiilsr condition vyas 
applied, 

jioreover, i t v/as frequently stated ti:at tt;e office of 
Jehovah's 1/itness ■uinisters v;as not equivalent to tha t of the 
Tair.icters of the tvra j ir incipal re l ig ions since Jeîiovah's' bi tness 
xiinxsters did not form a closed grour GS did the Protestant or 

17 l . t ' ' t i C i Ч the ilonan Catholic clergy, which consisted of person 
been ordained only after certain university studies 
tinny. Ho7/ever, even a Jehovah's V/itness could onl̂ . 
as a minister after many years' splritiial training. The. basic 

?.ηα e^amina
onlv be· ordained 

criteria which cbaract erised a ιΐ,ister v/ere that he concxdered 
„...̂. service of hie religion and its diffusion a^ 
tas}:. The mini stei's of Jehovab^s Vo/biesaes satisfied 
terion to a verv !';i'g!i degree. 

its principal 
this cri

In regard to the Ео.аап Catiiolic Church, all ^linisters 
ordained as subdeacons v/ere exempted and, in re 
Evangelical Ctixrch;, all crd̂ k.ncd ministers, 
of tbeolo.'̂ m:̂  were eititled t o 

d to the 
.moreover, students 

have t h e i r service postponed and 
as , af ter ordination, they v;ere f ina l ly ezeîipted; in r e a l i t y , 
person v,'bo intended to Ьесот^е a koman Catholic or bvavigelical 
' . l i i iater \/as exempted '̂ ro';, ti.e time vdien h^ s ta r t ed dis studies 
of theology. I t v/as submitted t h a i the Apvlicant 's re l ig ious 
functions 'vere equivalent to those of a ilozi^m Catholic subdeacon 

.or an 'dvangelicab curate (Ai'ikar). The Catliolic subdeacon had 
no real frniction in the l i f e of the coV'.unity? he v/as generally 

■ ■ . / . 

( l ) Application of 1st Septoifjer, 1964 ? pp. 1~4. 
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not allowed to e,dv\inister the s;;cramcntG alt'̂ 'ough.̂  exception, bi:vg 
he could perforri an act ■ of baptism, A subdeacon \YSB not yet a 
real .minister but was exempted so as to permit him to ĵ ursue his 
religious education.. The n:vangelical ■ curate, took a more active 
part in the religious life of the comiiunity .and did, ■ in "fact, 
somotinos exercise, the functions of a minister althocvgh, generally, 
he "was only the assistant of a.miinister. .,■■■■■ 

■ It appeared, therefore,, that ministers''holdin··low offiooo ' 
in the lioman Catholic and bvangelical churches v/ere exempted 
while no exemption v/as given to. niinintersof Jehovah's /itnesses, 
bov/evCr high their rank, 

..As a Bible· studg/■.conductor the Applicant h11 an impoitant 
office V,'it h inbis' s;:ct. The Bible study vvithin :thc commiujnit;v (Var( 
sammlujxgsbxichstudium) plaŷ .d an important part in the life of ^ 
Jehovah's itnesses, and,as η lead^ir of thoox activities, the 
Applicant v/a,̂^ the oiLritual guid.̂ ; of many ■puog'l.j , }[■:; v;as resx^on
sible for a centre of teaching v;hore''tho acti'/c rministoro aa ;.vell 
as other interested persons mg^.thorad in order to study and inter
pret 'the Bible. Moreover, the mi.niotoi''s recoixed. from the Bible 
stud.y conductor inspiration and advice ao to their own preaching. 
The Bibla study ccndxictor al.;io gave lac bureo en the Bible tô  small 
groupa, and was generally the assiotant of th.: cor.grogation 
servant (Versaiiffiil'.ingsdionr;!;). 

Tiie Apnlicant bad exercised his fanctions with particular 
diligence and could v/ell tje compared with a an'^deacon or a 
curate. He was competevit to· perform a baptism, or to officiate 
ata. xiarriage or coiamunipn service. The discrieiination agaiist 
■him was particularly· .serious since even studen.ts of theology 
belonging· to the two principal churches v/ere in fact exexipted . 
and he could undoubtedly be considered to be at least the equi
valevfG of a 'student of· th,eology. 
. , It bad been pointed out that the Catholic and bvan::elical 
communities comprised a considerably higher nnmber of mierJjèrs , 
than the coimxunities of Jehovah's b'itnesses and that, therefore, 
a Roman Catholic or Bvangelical minister was the spiritual giaide 
of more people than a Jehovah's bbitnesa "minister. It should be 
observed, hov/ever, in this connection that,;; among the ;:,embers" of 
the Rom.an Catholic or Protestant coxmunities, only a. small number 
were active memd.̂ ers of the church and that, moreover, 'even the 
rdnisters" of these confessions often admitted that. they were ^ ■■ 
hardly able to take proper care of their large communities (l)'. 

.A 

m 

(1) Verbatim,record of luth .July, 1966(Poc. 2944 ■ TÎÎ 7447 ) ,ρρ·α4 . 
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It v/as not acceptable 5 from the point of viev/ of the freedom 
of religion, that the state decided who v;as to be considered as 
a x.inister. This was a matter for e:ch coximunity. If, however, 
the state issued special regulations as to v/hat constituted a 
xiinister -?" reli.'pon e':-C· ladc tlic со xsequences, v/hich v/ere of 

. legal imi^ortancc, sucli as the exemptiofi fron military service, 
dexi.O'ident on their observance, this amounted to practisijig un
warrantable interfere.'ice v.'itii ecclesiastical affairs. On this 
poi t he criticised a decision by the Court ol ;.р;чеа1 о:Г Kamburg 

■ ('Aona^bsschrift für deutsches î .echt, 19^^5, ρ. 63) \/hl ch stated ; 
''The question whether, tbe princlpsl occLÎpation of a preacher of 
the sect of Jehovah's "bitnesses is l̂ is ministry must be judged . 
accordin'"· to temporal criteria'' (l ), 

j ^ 12, 'Î^ho G^vernmemt submn.tteä .that tliore had been no violation 
^Ifß. of /.rtic"ïc~T4 "o'f "The Coiv^cntlon. This Article v/as only aprli

cable in regard to the rights gn.arantecd by the Convention and 
no such rights wore involved in t!ie present case, Tlie exemption 
granted to certain ministers in German lav\' v/as to he considered 
a 'privilege and the State v/as under, no obligation under th,e Con
vention to extend this pri.vilege to all viinisters. iloiOover, 
the right to exe::i;~tion v;aa n̂'t о res It of the freedom of cour
sci ciice and religion as guaranteed by Article 9, paragraph (l) of 
the Convention, l̂ von if it fell under that provision, it would 
be permis:,ible under drticlc 0, paragrapli (2) p.nv ^ even so, it 
v/oû  d be v/ithin the discretion of •the State to decide on the 
possible exemptions to be granted to .linicters of dx.'"'."orent religions 
It was of no relevance,hov/ the American courts had decided these 
questions on the basis of^ American law. 

'■'oreox'cr, th.e di'tiuctio:u "ladc ia GexTiaii lav/ between Protes
tant and Roman Catholic y.ij.nb.; ters, on. ti:e ;ine band, ana ot;:or 
xiinisters, on the other ban'"·, was roasonahle â'.'d could nc^t, either 
in itoelf or* "■ η its аруСихо ation in tlie pre ;ent с se, be considered 
as a discrimination against tdo Apx.;licant, 

.The basis of the exeijptions gia'ited to the Rom,ii Catholic 
aîLd I^van.xelical mlnisior^ v̂cre agreevients betv/ecn 3tate and Church, 
in rax'ticular, i,h.e agreemanti; concluded v/ith the Holy See aiid the 
Pvangelical Church, It sh.ould he ô ŝexved that the sal;stance of 
these agreements v.'as an exchange of mutual benefits betv/een State 
and' Church ("do ut d ^ " ) . This could imply t'cat, while tiie State 
agxeed to exe''};t ■"linisters fanm compulsory service, t'ne Church 
agreed to give the State some influence on the appointmont of 
holders of ecclesiastical offices or bo provide the armed forces 
vnlth ministers in order to satisfy the religous needs of the 
soldiers. 

.A 

(1) Observat ions of IGtb Juno, 1965 (Doc. Ρ 7551^ TI.̂  4 7 1 2 ) , p p . 1  3 . 
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The Governm.ent jointed out that, in Cerrmm law, the rigt ; 
to exemption had also been xiven to quite dif''erenc categories 
of citisens for various social or humanitarian reasô n̂ B and this 
too showed that the right to exen^ptloo was oat a ̂ result of blic 
freedom of conscience anc^ religion. 

bben the Gernan legislator was faced un tb t'ne problem, of 
establishing a πίΐο for exem ti'U of 7xi'^'sters, 't \7?Q fairly 
easy; in regard to tl'e tv/o principal churches, "to conn:ct the 
ri^ht to exemption v/ith ordination, ilov/ever, in regard to other 
religions, the legislator had to find a critori on w'lich was rip'li
cable to the different deno"'inations  about SO  existiig in the 
Pederal Rerublic. These dii'i'erent reli nous ccxiunities were of 
very varying struc bures ,but nevertheless gen eral f;riteria ''̂ d̂ to 
■ie i'ormcd v/hioh gave ttoso cox̂ · unities ε right of exempbl on "■' ich 
corresponded to the rules spplicahile to Roman CatLx)liG and Pro
testant ministers. It was tlien decided to introduce t\'0 criteria 
nojiiely, first that the religious activities should be the prtn
cix.al occxipation o± tbe iiinisters concerr!.od (Hauptamtlichkcit) 
and, secô ôly that the functions of the minisiers concerned should 
correspond to tboce of ordatned ministers of tne tv/o principal 
religions. 

It was also sub litted that in other contracting States tne 
right to exemftion from military or substitute service did not 
apply to ministers of all religions. In Greece, only Jewisli or 
moslepi priests were exempted enc in Italy only Catholic priests 
had the right to exei.iption from military service and other mini
sters only If the churches v/ere officially recognised by the 
State, Such was n^t the case v/it: Jehovah's b'itnesses. In ''be 
bettierlands, xiinisters v/ere ;;onerally exexipted from military 
ser̂ 'ice but nob Jehovah's bxtmcs;' ministers, siuee Jebox^ah'c 
b'itnesses v;ere not a recogoised religious comxjunicy. Ια Gv/ltî er ^ ь 
land, the right to exemptitn c.epended on cantonal lav/. These Яр^' 
'examples too showed chat the States did not consider this as a ^ " 
q^uostion of freedoxi of conscience or religion. If so, this 
variety of logal nrovisiors i/ould not have been possible. 

Tlie question as to \ine ther in a particular case the ixli
gi'îus functions v/cre the "̂ rinci' al activity had to be decided 
acrordinx t^ ob;iective 3"andards. It v/as of no iiaportancc if a 
1 erson xCOfsidered his religion to be his principal tasfe. 

As regards fie question on v/hat basis it shoulf'' be '"decided 
v/hotlier certain I'k.nctionG were equivalent to those of an ordained 
Catholic or Protestant "Inister, the Government referred, in 
particxitar, to tbe decision of tlie Perîeal .ulministrative Coart 
dated 25tb March, 1966 (see A^'endix IV). 

. / . 



 17  ' 2299/64 

The Co"̂ ôrnm.ent indieted that, mi the ivangellcal Church in 
the Pederal Repi bl ic , the з v/ns, on the average, in rural axeaSj 
one L̂  nioter per 500 cbur";n members (ιτι the bi.̂ · cibles one per 
3500 or more). In tlie Catholic Ohurolm, the relation v/as on̂  per 
1700 to luOO. 

' "̂  Ho\/'ver, m tbe se:;t of Jehovah's Witnesses, the situation 
\/as entirely differenc. In ^orinc1]ile, al l baptised mioxibers v/ere 
ministers, ' Baptism could somoti^ies take place at tbe early age 
of 12 or 13 ana J In tae ipplicant's case, i t seemed to have ta''cen 
place at the age of 17. But even if only t'Ose m.embers '/ere 
considered as ministers \/ho held special offices in'tlie sect^, 
there wonld be one minister per 10 "...bers of t ie sect . 

^tt There were, in the Covorument ' s sub il selon, about 80,000 
^r baptised Je'ovah's witnesses in the Rederal Re^ubljc. Tbsy v/ere 

divided among 900 djf^'erent local cangregatio'is, Tbe head of 
eacii congre.^aticn v;as a congrogatian seivant "(Versaxx'lungsdicner) 
and be \/as assisted by an assistant congregational servanii (Exlfs
vcrsaxxilungsdiencr ), f oreocver, there v/ere in each congregation 
a Bible study servant (Bibelstudiendiener ), a ma asines t e r r i to ry 
servan t (Zeitschrl f ten Gebietsdicner ), a l i terature v̂ erv.mxt 
(bi tcxaturf'i ener), an accounts servant (Rechnungsdiener) ^ э 
v:atcbtov/er study serva ̂ t (bacntturixstudiendienor ), a mini
stry school servant (lbre^4/xtdienstscliuldiener) -^^nC, for every" 
tcn' to b ent̂ ^ tie doers, a Bible study conductor. On bhe average, a 
congre, ,atxo ' dad seventy me''''ex'S. There were, bov/ever, con ;re
;aticns of onby tv/enty members _ and thexe v/ere also larger con

'" regati ons. 

Several с η m^6g:tio bs CMi,ci:u'te^ о .cii'Cbit (Kreis) whose 
head v/as a biircuit servant (id eisdienor ). Oeveral ci rcui ts con

. ^ stituted.a ^Hstrict (Bezirk) v/hosc hcu was a di^itrict servant 
ЩЛ (Bezxr''rscUencr ), and the d i s t r i c t s constituted the German branch 
■̂'̂  (2v/eig) of Johoval^'s '.mtnesoes, tie dead Dein, t! e 'uancn servant 

(ùv/eigdiéner). Outside bbl j organisation, there v/ere also (in 
1962) about 350 special pdonecrs ( ^onderpionierverkxindiger ). 

If i t i/as also tjken into account tl at b'̂ e women oojxjally^ 
did rmt hold ony office uàtbin tt,e sect, blie'result wonld be that 
t ' e re n/as one officebearer uer five memd̂ ers of the sect. 

It ■.biould also be obacrvc'^ that not al l officebearers in 
tbe T̂ oman Catholic and Proies rout Churches v/cre exoxipted under 
Gcxmaix lav/. In the Evangelical OLurchi, tiie deacons (Гаа'опе) 
мете not exem ted, and there v/ere also lay ^reacbers (Laicn
pj^irdiger) ill the "Evangelical coxrunxties v/Uo were not e3co:iptod, 

. / . 
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Iloreover, there r/.s in Gjrm^n 1 w с pos'̂ ibi lity for a с rnrnu
'̂lity to sk for " decision tĥ 't a pe son should not be calleaup 
for service beeuse his services \/ere indispens ble bo tbe cormiu
nity (Un'̂ bkÖXi.. li cbstellung), bo such applic tion bad. ever been 
iL de by Jehov h's itness со л uxxties 'Itbou di it coulo sometiiCs 
h ve ĥ d a cĥ nce of success. The reoson \/as app'^rently tb^t 
Jehovah's kitnesses were not willin to '̂ ccept f"'vours f ro i tie 
State. 

The GerTicn courts bar' also considered that the 'principle 
of equofity' ■̂ s l"id dovm in Article 5 of the Gernan Basic Law 
h d not been violated by che refusal to exe ipt Jehovah's iritnesses 
frdri substitute service. It \пз тох ited out that i^rticle 1н of 
tbe Convention hmi · iiore lixnted scope tuon vrcicle 3 of the 
Basic Ly/ nd that the 'Ixpert Com littee on Ifuian 111 bla h^d 
roceitly expressed the opinion that a nrovision prouectin.^ full 
equality before the law should not be included m α prococol to 
the Conxrcntion (l). 

» 

(1) Observations of 20th January, 1965 (Dec. Ρ 5542),pp.710 ; 
observations от l8th October, 19*̂ 5 (Doc. Ρ 9390),pp. 24 ; 
verbatim record of 1^4h July, 19^ί^ (PÎ:C. 2944 ΤΙί 7447) 

pp. 1017, 2023. 
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^ · r^STABLIST^Cg^T rr _1;гс_ r^^x^j^ 

IfJli.Ëi££Ë̂ ̂d' snbstirnte cxvili_a_ix se^rvice 
1,3. Accord "ng to ..rticle i, parograph (l);, of the Gcxman Basic 
Lav/ (Grundgesetz) ireedo i ot faith anci oP conscience and frr edom 
of creed, r?ligious or ideologmcal, are Inviolahle. 

Under paragraph (3) of the уадЮ ^^rticle, ίο one may be com
pell'd against 'as coûscience bo carry out war service as an armed 
CO. babant. It is, hov/over, s ated in /rticle 12^ paragraj,h (2), 
that t' ose v/ho, for reasons of conscience, refuse to serve as 
armed co'batan.ts may be obli/;eä so perform a substitute service 
according t̂^ î urther provisions to ''̂e contained in special legis
lation; sucti provisions ust not, however, interfere v/ibh tlieir 
freeriom of conscience а'ч1 mut provide for a service \/hich has no 
connection v/itb the ar ̂ed forces, 
14. betailed provisi'^ns as to the obligation to carry out ' ili
t: ry service are contained in the n̂ ct on Com'^ulsory kilitPry 
Service (V/ehrpflicht,_eaet2 ) оГ 1956 as a lended in 1962 (l). 

Article 25 of tÎ is .iCt provides that po 'sons \/ho, for 
reasons of cinscience, object bo participating in any xice of 
v/Gopons betv/een States and who, therefore, refuse to perform 
war service as ar lod conibat:nts, shall render a subctibuto 
civilian service o"iitside bhe arxicd forces, 
15. Purtber provisions сопсепип;'^ tbe kind of service ;vblch is 
to bo perform.od by jonaciontious objectors are contained i'l the 
vct on Substitn.te' Civilian Service (Gesetz fber den zivilen 
Ersatzdienst) of I960 (2). 
16. Accordin to 3̂.ri,icle 11 of te ..ct on Compulsory ili bary 
Service, certdin categoric;? of people are exemted 1 rom military 
service, '̂hese cate/rories inclxide 
1. ordained ,άηΐ st ers og J Vaî '̂ cl teal faith, 

(1) Por the |a.rposes of i''e present case, tlio subaequont amend
ment uf this .̂ct in 1Ί69 is irrelevant and all rcLcrcncoG 
in this text concern the won ing of bhe -̂C b heCore this 
a] Lendment, 

(2) References to t h i s Act i^ (diib Penor t concern tbe .vet in 
i t s oj ' ig ina l v e r s i o n \ /h i le an amendnent i n 19^>5 1з l e f t out 
of account . 
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2 , m i n i s t e r s of Poman Cathol ic f a i t h \/ho h·,/o been ordalnep as 
subdeacons , 

3 . minis te r i j of other r e l i ^ , i o n s , i/hose oxinc ipa l occupat ion i s 
Î b e i r i x m s t r y and \/Ьо'Зе func t ion I s equ iva len t to t h a t of 
an ordained m.ini s t e r of evange l i ca l Caith or chat of ε n i n i 
s t e r of ?ûrian Catbol ic f a i t h ordained as a subdeacon. 

The mpplicant nas su i t i e d t h a t , In n r a c t i c e , m i n i s t e r s of 
Jehovan ' s V/itnesses :/ere never exempted Cro i s e r v i c e by a p p l i c a 
t i o n of Lhe^'e prov i s i .iS. 

ί h i s l ias been g e n e r a l l y confirmed by tne Go"i'crniient ' s r e p r e 
■sen t a i l ve , Oberreg ie rungsra t 9r, P. Ci e s i n g e r , v/bo ooin ted out , i ц ^ 
xowe^er, t h a t a p r l i c a t i o n s for exemption of persons holding high ^β^^ 
O L ' i c e s \n t h i n the sec t had not been r e c e i v e d , as s e r v i c e was 
u s u a l l y performed a t the a,_.e of, 20 or 2 1 , Moreover, he could 
xot exclude t h a t i n an excep t iona l case , a Jebo"^ah's 'Yitncss mi^lit 
have been exempted by the loc^^l a u t h o r i t i e s but t t u t v/onl ' have 
been con t r a ry to bhe •^ener: J lUxnciples adopted by bhe 'ministry 
of ^efeixcc, 

игИ c le 12, paragra;fh ( 2 ) , of tbe same Act provides t h a t 
pe/sons ΐ/ho prepare tliemselvos LO;: tbe ninJsc^erial of f i ce s h a l l 
bo g r  n t e d , on 'P'Olr npplico t i o n , a postponement of t h e i r m i l i 
tary s e r v i c e , 

Tbe Act on Compuloory ^^111 tar> îervico a l s o con t a in s prn 
vlci '^os rogax''''''i>ig a num'er oX оЬЬет excepbic^ns to che genera l 
nrxnc ip le t a t . i l i b a r ' " s e r v i c e i s с m nul s or;· (.m''t1cles 9 i c 13e 
оГ bho A c t ) . 

17. According to A r t i c l e с. ^ para m âi η ( 3 ) , of tne Act on d u b s i i  ' A 
bute C i v i l i a n Serv i ce , the crovisi mis of the ..с b on Со ipulsory ^ 
. i l i t a r y Service r ega rd ing exonnbLon and postponement, as r e f e r r e d 

'bo under 1 6 , , are api i l e a Лс ,j;, a talOi_,y io subnt ib ' t e c i v i l i a n 
s e r v i c e , 

I P . A r t i c l e 1 of the Act on Sud s t i t u t e C i v i l i a n ' e r v i c e r r c v i d e s 
t o a t them/or^" ^/hich i s to '̂ e c a r r i e d out i n bhe course -)ΐ t e 
nerformance of s ^ b s t i i n b c s e r v i c e s h a l l be of pai i l ic u t i l i t y , 
difference i s made, i n p a r t i c u l a r , to s e r v i c e in h o s p i t a l s and 
l u n a t i c asylums. 

I t appears f"̂ om / ^ r t i c l e 5 of tne same Act t h a t any Orson 
l i a b l e to s e r v i c e i s e n t i t l e d to apply ^Or permlssi '^n t o L^erforxi 
s e r v i c e with a p a r t i c u l a r r e c o ; n i s e d o r g a n i s a t i o n in^^cated by 
hix.1, Ilov/ever, as a r i^le, se r n.ce i s not to be performed a t tuo 
place of r e s idence of the person concerned. 
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In tf e i r pleadingSj tne P a r t i e s have d e a l t v/itii tbe ques t i on 
cc to v/betner the mni 1 .ca »t v/onlc have \<oc\ the r O s n i i m l i t y of 
performing suiDsti tute se rv ice i n Püsse ldor f , v/lii cb i s his bome
tov/n, ^ulth^nmdi t e P a r t i e s v/ero not agreed about his clianccs i n 
t h i s r e s p e c t , tbe Coirmssion has a t t ached p a r t i c u l a r \/Gight to 
the f o ] l o \ a n g a s s e r ^ i c ^ s xade by Überreg ie rungsra t b r . ΐ^ Cies inge r 
ropre >enti" t· e Govcrn.uo^t, .:.ccom:ing' to dr. C i e s i n g e r ' s sub
p a s s i o n s , 

 t l iere a r e , in the Pederal A e ^ u ' l i c , about 30^ insti tutio" ' '^s 
v/nero su~ist1 t u t e se rv i ce i s nerformed, 

 uhere are '"ive such i n s t i t u t i o n s i n Püsse ldor f , 

 before a pcison i s ca l led up for s e r v i c e , he i s informed about 
h i s r i g h t t o i n d i c a t e a place or an i n s t i t x i t i o n idnere he v/iFibes 
to perfori.i s e r v i c e , 

 i n regard to noMhoTb of toe sec t of Jehovah ' s Witnesses , the 
a t b o r i b i e s i n p r a c t i c e eyen devif'te fro ' i t!ic ru l e t i a t s e r v i c e 
should not be nerformed a t tbe place of res idence of tbe >егзоп 
l i ^blo to s e r v i c e , 

19. A r t i c l e 23 of tlic c t on S u b s t i t u t e C i v i l i a n dcrv ice provides 
t h a t any nerson performing se rv i ce has a r i g h t to the xmdisturbed 
1 r a c t i c e oC Ып r e l i g i o n and tl a t ^ )n r t i c i pa t i on i n d iv ine s e r v i c e 
i s v o l u n t a r y , 

Apt ic lc 18 of this Act aloo provides t r a t the ^чтзоп ' i n f o r 
ming sid")Stitute s e r v i c e hoc the rig' 't to . ^ovote imm.aslf to o t h e r 
occn|,atdons (îicbcntâ'bi ;kcx t ) in so f a r as bh ;se occupat ions do 
not j eopard i se l i s f i tncoa Cor s e r v i c e or are con t r a ry bo t>e 
rcquxrexients of bis s" 'νΐοο, 

20, Jn regard to the f;enecal manner in which s u b s t i t u t e s e r v i c e 
i s x^x'formed in V'O Pedera l PcmdlTC, Ib^, Cies inger has subxii t ied 
tno follo^/ing xnTor'at'on \;dicb bas not been con tes t ed hy t be 
A^jlic^nt. 

Service i s u s u a l l y n^i domed In h o s p i t a l s ал:} l u n a l i c as;\lums 
\ ' 'ere each iexson i s ass igned work accordinmj to b i s proi cssi onal 
exper ience , his t i  a in ing , h i s o\ra wishes or t о needs of Üie 
i n s t i t i t l ' n concerned. ■■е '̂ОГоЦу opoa^àng, the workin: condi t ions , 
arc s i . i l^ ir "̂ 0 tliose of ог 'кпагу c i v i l work, hut t ' e persons r e r 
fornini coxipuLsory s e r v i c e have ί,ο l i v e t oge the r in Ljec ia l 
i u a r t e r s (Ge .leinschaf t sun t e rkan f t ) г^п(' "'ake t h e i r ^eals t o g e t h e r 
(Comxmnsch"ftsverpflogirng) onC they are cidojected c·) tbe d i s c i 
i l i n a r y r u l e s v/bich ате necessa ry for t h a t purcose . 

*-i 

. / . 
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The \/orklng hours are the same as in ordMiâ ŷ r-Urix v/ork . 
If, for instance, the Applicant .̂a."' been pâ '̂Ox 'tn:^ his service 
\àth tue bunicipal bospitals (Städtische Krandcouanstall ̂ n) at 
Püsseldorf, he would have been free, after \/orking hoüxn, until 
10 p.X, After 10 p.ru he could nave obtained special leave if 
he had j.ndlcated tust le uàsbed to use more time for his reli
gious activities. 

Any person performing service has free boaxd and lodging 
зл(^ free working cloohes. If worimng clotbea are not provided, 
he is entitled to compensation. He also receives some payme/.i 
as well as compensation for the use of his own clothes outside 
\/orking hours. The fardly receives, 'n so far as it xs otlieiM i^e 
depor^iont on the person performing service, cort in allov/ances. 
21. Article 37 of tne Act on Substitute Civilian ooi?v:ce provides '^P 
that anyone \/holeavcs or abstains from, service shall, if certain 
further conditions are sattsfied, be convicted of desertion 
(Pienstflucbt ) and sentenced to imprisonr.ent of nob less tbai ô ê 
month, 

II* Organisa Л Dn of Jehovah's '1 tne s se s a nd t b e_ _.̂g_Pp.li_c Pjlk \s 
pĉ JJî _n̂ Jvitliln tlie sbct 

22. ■ The .npplicant has not contested the follo\/ing information 
provided by the Government ι 

There are in the Pederal Pepublic about 80,000 baptised 
nembere of tbe sect of Jeliovsb'vS WitneSvoes, di^mdod emong about 
900 local con.fregati ris , 

The head ol each local congregation is a congregation ser
vant (Versaix lungsdiener ) v/ho is assisted by an assistant ccn^x^ega
tional servant (jiilfsversaxnJungsdiener ), moreover, there are ^ % 
in each congregation a Bible study servant (bibclstudiendienor)^ a 
magavZXjie terimtory servant ( Seitschrif tenGebietsdie^a. r ), a 1: tera
ture servant (Literaturdiener), an accounts servant (Peclmungs
diener), a watchtov/er study servant ('dachtturm.studiendicner), 
a ministry school servant (Prcdigtdicnstachuldiener) and, for 
each ten to twentj merabeis, a Bible study conductor (Puchstudien
leiter). 

\ congregation (Versarjilung) has, on the average, seventy 
mo^fjers. There are congregations of only twenty members and 
there are also considerably larger congregations. 

Several congregations cons bitute a circuit (Kreis) headed 
by a cirou.it servant (Kreisdicner). Several circuits consti

tute a district (Pezirk) v/hose head i^ a district servant fPnsirks

http://cirou.it
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■.ioncr) end the d i s t r i c ü x _ orm t he German branch ,fS\veig) c i ke 
\.'atoLi Tower b i h i e ann i racL Soc ie ty . The bead of XĴ J German 
branch i s t i e branch se rvan t (2\/eigdxener ) , 

OxttsiTe t h i s general organisa t io^ , t he re are a l s o , i n the 
Pederal PCMUHÎC , about 350 s p e c i a l vionoeri ( Sonder .
p ion i e rve rkünd ige r ) belonging to t h i s s e c t . 

Ilout of ttte off icehcj lders i n t ' e sec t do not e x e r c i s e [.heir 
r o l i g i c u s func t ions as t h e i r princii^al occupation but bhe 
s p e c i a l p ionee r s form an except ion as v/ell as c e r t a i n o f f i c e 
bolf 'ors above the rank o' a C'jiÎgregation s e r v a n t . 

23. In regard to the A p p l i c a n t ' s func t ions v/itt xn tiie s e c t , i t 
appears t h a t a t tbe r t l e v a n t time be v/as a Bib le s tudy conduc to r . 

The Appl icant ht s submntted t h a t i n t h i s func t ion he v/as 
the Icar'^er of a cen t re \dnere sec t m.ct'bers gathered to ^tudy tbe 
Bible and to d i scus s xe l i ' ; i ous s u b j e c t s un^''er t r e guidance of 
the l e a d e r and v/here even the a c t i v e preacae r s gatiiered jn order 
to ^;et i n s p i r a t i o n and advice for t h e i r preach ing . The Bib le 
s tudy ^conductor a l s o gave l e c t u r e s on the B i b l e and o r g a n i s e d 
stxidy and preach ing a c t i v i t i e s . 

lie lias s t a t e d t h a t his ro l i .^ ious  c t i v i c i e s xook up a mnni
'nun of 120 hours a montli and sometimes as nuch as 150 hours , 

i9n rndayc he paid follov/up v i s i t s to in . te res ted Chris t i a n s 
and Gtudiod tho S c r i p t a r e s f o r i s "Ym f u r t h e r uduca t i j u (2 t o 
3 h o u r s ) . 

Om Tuesdays be nrepared for 'the P i b l e study c l a s s v/liicP be 
conducted on >'ednesd<gy evonmn.js (2 to 3 hours ) , 

On b's'bicsdays be cngr.^'e ! in b n.Ase~to'"OUSC v i a l ! ing and v/as 
occupied v/itn his Bible stud^r c l a s s (5 h o u r s ) . 

On Thursdays be ntudied for the miscionary schoo l , prepared 
for Э prayoc meetin_ on ь1к. fol lowing day and paid fiuther follow/
up v i s i t s (liumhcr of houic not j n d i c i t e d ) . 

On Pr idays bo bad s i m i l a r occupatxoic (3 l / 2 h o u r s ) . 

On Saturdays he ' eb ivored a publ ic ocxxion, v i s i t e d xiembers 
of t i c cangrega t ion and did some r r e p a r a t o r y s t u d i e s (4 houms). 

On Sundays be ag^in conducted a Bxhle study c l a s s and 
• '•f, lied. In the af te rnoon b̂  o f f i c i a t e d a t t ' e gt.neral Bib le 

file:///dnere
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stxidy meeting of the congregati xi (number of 'ours not midlcc ed), 
moreover, be bad· special assignments; once cr tv/ico a χ onth 

he prepored and delivered special sermons arid lectures, Por 
their ireparation, he used at least 4 l/2 hours a week. 

The Covernuent has not specifically coixiented on these state
n^nts by tbe Applicant but has observed 

 that tiie function of Bible study condu.cbor is a rather low 
function v/itbin the sect, 

 that the j.pnlicant also iiad fulltixie enpioymenb as a 
painter's assistant, 

I 
The Â"̂^ l i c a n t has informed tbe Coiimission t h a t , as a ^̂  

p a i n t e r ' s a s s i ô t a î i t , he v/orked about 43 hou's a v/eek, 
^^^' Sl^Rê^ullliL^^J1Ë£PЗ^С t he jj^riiaip_^cоurjts and other _ a u t h o r i t i e s 

re,:ardin;.; tiie s e r v i c e imnposed ' on the Applicant 

("-) Prcceedings__before_the Q ^ l i l n i s t r £ t i v e _ a u t h o r i t i e s 

?Д In I jdO, the Pxarxiiat ion Board for Consc ien t ious Objectors t o 
■"̂ .'ar Serv ice (Rrxif ungsau.sschuss J ur Id r icgsd iens tVdrweigere r )v/i th the 
P i s t r i c t Office f o r Sxiba t i tu te ! / I i l i t a ry Serv ice (Kreisv/ehrer^atzaffit ) 
a t Düsse ldor f r ecogn i sed t he Appl i can t as a c o n s c i e n t i o u s o b j e c t o r 
e n t i t l e d to r e f u s e m i l i t a r y s e r v i c e . 

On 16th IToveiber, 1961, tbe Pedera l Pi l i s t e r for Lai:)our and 
Socia l Structure 'T5i"mdesminls er . für .^rbelt und Sosialord" ung) 
i n v i t e d tbe ^ipplicant to perform a s u b s t i t u t e c i v i l i a n a a r v i c e . 

On 4tjl ^>ß9.ßhi}l^Jij.Х^ЗАЛ, . 5tlt Ре''гиагу and 1s t nxigust, 1962, 
the Applicant aske^d* for exe""ptior fxOii с1"^и11ап s e r v i c e . Theae < 
r eques t s v/ere subsequent ly r e j c c ed by the . i n i s t e r . 

On 24.th Seρte_; d:er, 19ί"̂ ? the Ί i n i s t e r d e c l a r e d the 
Appl ican t t o be ava ibab lo :Or c i v i l i a n s e r v i c e . 

0̂ '' 9 '̂  j ^ _Q.G.'̂  Q_b.e r , 1 9 6 2 , 'de / I n i s t e r r e j ec^ d tbe J i p p l i c a n t ' s 
ob jec t ion (^•/iderYprucTiT'^g'inst tbe dec i s ion of 24th. Sei tem^ier, 
1Ώ62. 

Chi _20tb October, 1962, ibe I d n i s t e r decided to c a l l up the 
jm')plicant fo r ο ί ν Π ΐ au s e r v i c e bcginninx" on 1 s t Pecemibex"·, 1962. 
The servi ce v/"xilc concexnx i.iedical care (iCrankenpf l e g o d i e n s t ) and 
would be performed a t the Unive r s i t y of Tübin;;cn, 

. / . 
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Ш J^2th g''Ioyexijqe_r, 19б_2, the Minister rejected the Applicant's 
objectx'on"(lYidei~spruc"bT sgainst the decision of 20th October, 1962. 
(b) Pxoceedings before the ubirijiistrative Courts 
25, In regard to the ninisters' decisions of 24th Septexiber and 
20th October, 1962, the Anplicant lodged a complaint (Klage) v/ith 
the Administrative Court (Verv/altungsgericht ) at Colo;mie. 

In these proceedings he submi'. ted that he v/as entitled to 

 oxenp"t1mrn from, service accordiUf': to Article 11 of tbe Act 
OiT'OompixTsory military Service (v/hich provides for exemp J* 
tion of i.iinisters ) 

" postponement of service according to Article 12, paragraph 
ΧΤ)οΐ t'ne same Act (v/hich gives students of theology the 
right to such postponement ). 

Oix_ _7 th January, 1963 ? the i.diiinistrative Con.rt rejected the 
Applicant's complaint and the decision v/as communicated to the 
Applicant on 21st I'cbruary, 1963. 

Against that decision, the Applicant lodged an appeal 
(Pe"̂ îsion) with the Pederal idxiinistrative Court (Bundesverwalt
ungsgericht) and he also asked the Pederal Administrative Court 
to declare that the appeal should have suspensive effect. 

2ll \èlï}..Jj^ilj:-J^2^'^7 "̂ ^̂  î'ederel Administrative Court, by an 
interim decision, refused to order that tine appeal should have a 
suspensive e.fi'ect. The Court referred to tnree previous decisions 
(BVerwCP 7,66; 14,318 and BVerv/G YII С 63.62) by which the 
Pederal Administrative Court 'mad decided th.at pioneer preachers 
(Pionierverkündiger) and special pioneer s (Sonderpionier
vexdüündiger ) v/ere not to he cô miiidered as i.iinisters v̂ /itbin tbe 
meaning of Article 11 of the Act on Compulsory îxilitary Service, 
The same applied, in tlie Court's opinion, to the Applicant as a 
Bible study conductor.The Court also staced that the Applicant did 
not prepare hixiself for xiinisterial v/ork within the meaning of 

■ Article 11 and be was therefore not entitled to postponement 
under Article 12, Con^sequently, as tbe Applicant's appeal had 
no chance of success, the Court found no reason to oxder its 
suspensive effect, 

On 25th March, 1966, the appeal v/as rejected by the Pederal 
Administrative Court, Tbe Court considered that the Appbicant 
had no right to exemption, becaxise his principal occupation v/as 
not his ministry and his function v̂/as not equivalent to that of 
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en ordained minister of Evangelical faith or to that of a mii^i
ster of Bonan Catholic faith ordained as a subdeacon. 

The Oourt dealt in considerable detail with tbe application 
of these two criteria to the present case. An extract of the Court's 
decision appears as Appendix IV to this Keport, 

Before the Pederal Administrative Court bad decided on the 
apneal, the Applicant lodged a constitutional ap"^eal v/ith the 
Pederal Constitutional Court (Bundesverfassungsgericht) in regard 
to the decision of the Administrative Coxrt dated 7th January, 
1963. He alleged violations of several provisions of the Gerixan 
Basic Lav/, in particular, its Articles 3 (equality before the lav/) 
and 4 (freedom of conscience and religion). 

■On_20t_h Pebruary, 19_64, the Pederal Constitutional Court 
rejected this appeal as bei'ng m.anifestly illfounded. As to the 
grounds, the Cou.rt referred to a letter of 3rd Pecenber, 1963? 
sent to the Apnlicant's lawyer by the judge in charge of the 
record (Berichterstatter). In this letter, it was indicated that, 
independently of the question o,f tne adxiissibility, the appeal 
v/as not wellfounded; 

 in regard to Article 3 of the Basic Law, as there were 
valid reasons not to give the Applicant the same right 
.of exemption as ministers of Roman Catholic or Evange
lical confession, 

 in regard to Article 4 of tbe Basic Lav/, since substitute 
service v/as expressly provided for in Article 12 of the 
Basic Lav/ and could therefore not be assumed to constitute 
a violation of tbe rights guaranteed by Article 4. 

Tbe Constitutional Court added that, v/hile performing substitute 
service, the Applicant would bâ /e the right to undisturbed exer
cise of bis religion (Article 23 of the net on Substitute Civilian 
Service) and that, consequently, he would not be prevented from 
participating in religious ceremonies outside his service or from 
associating vdth other memLbers of his sect. It v/as stated that, 
in respect of such service, he could not derive any further rights 
from Article 4 of the Basic Lav/,_ 

(c ) Oriminal_groceedings_against_the_Appl 
26. On 21е̂ Ь_ June, 1963, the Pistrict Court (nm.tsgericbtSchöffen
gerichT) ""at Püsseldorf convicted the Applicant of desertion and 
sentenced him to eight months' imprisonment. 

. / . 



 27  2299/64 

The Applicant lodged an appeal (Berufung) from this decision. 
On _22n.d October2_19бЗ, the Regional Court (Landgericht ) at 

Püsseldorf upheld the Appïicant's conviction but reduced his sen
tence to six months' imprisonment, 

Tbe Applicant lodged a further appeal (B.evision) v/ith the 
Court of Appeal (Oberlandesgericht) at Püsseldorf. 

_Ш_2пЛ_̂ г̂гi_l, 1_96J_, the Court of Appeal rejected this appeal. 
Before the Court of nppeal had given its decision, tbe Apnli

can extended his constitutional arpeal to cover also the decisions 
of tbe Pistrict Court dated 21st June, 1963, and of the pLCgional 
Court dated 22nd October, 1963. 

On 20th Pebruary, 1964, the Pederal Constitutional Court also 
rejected" the 'bppeal, in so far as it concerned the decisions of 
the Pistrict Court and tbe Begional Court, ι·~ο to the grounds, it 
referred to the grounds on v/hich the constitutional appeal against 
tbe decision of the Administracive Court was rejected (see 
paragraph 25). 

. / . 
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РАЙТ II 

OPINION OP THE CQD/JMlSSION 

A, QUESTION OP INCOMPATIBILITY WITH THE CQKVP:iTTIOIT 
27. After tbe Commission had decided, on 23rd April, 1965, to 
declare the present Application admissible, the Pederal Government 
submitted, in the proceedings before the SubCommission on the 
merits of the case, that the Application v/as incompa'tible v/ith 
the provisions of the Convention. In its pleading of l8th October, 
1965 J "tbe Pederal Government summarised its position in tbe follov/
ing teMas: "The i'ederal Government, being of tbe opinion that the 
Applicant, in regard to his concrete case, cannot claim in bis 
favour any right guaranteed by tbe Convention, maintains its view 
that the Application is incompatible with the provisions of the 
Convention." 

The Commission observes that the issue raised by the Govern
ment concerns the admissibility of the Application and that, before 
declaring the Application admissible, it had already found that 
all relevant conditions bad been satisfied. Consequently, as 
the Government, in merely repeating its argument made before 
admissibility in this connection, has not indicated any ground for 
a reconsideration of that decision, tbe Commission is of the 
unanimous opinion that it is not necessary to niake any further 
statement on the Government's objection regarding the Application's 
alleged incompatibility with the Convention» 

B, QUESTION OB A POSSIBLE VIOLATION OB ARTICLE 9 OB THE 
CONVENTION CONSIBEBEI) SEPARATELY 

28, Article 9 of the Convention states as f ollov/s : 
"(l) Everyone has the right to freedom of thought, conscience 

and religion; this right includes freedom to change his 
religion or belief and freedom, either alone or in community 
with others and in public ox" private, to manifest his religion 
or belief, in worship, teaching, practice and observance. 
(2) Breedom to manifest one' religion or belief^ shall be 

suЪject only to such limitations as are prescribed by 
■ lavi and are necessary in a democratic society in the interests 
of public safety, for tbe protection of public order, health 
or morals, or for the protection of tbe rights and freedoms 
of others," 
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29. In the Commission's opinion, tbe question v/bether or not 
Article 9 has been violĉ ted in the present case must be examined 
from two different aspects. On the one hand, the question arises 
whether the civilian service v/hich the Applicant was x̂ equired to 
perform would have restricted the Applicant's right to manifest 
his î eligion. This question v/ill be examined in paragraphs 30 
and 31 below. On the other hand, it is also necessary to consider 
the question whether Article 9 has been violated by the mere fact 
that the Applicant has buen rcqu.iiod to perform a service which is 
contrary to big conscience or bis religion. This question v/ill be 
examined in paragraph 3 2 bclov/. 
30. The Commission first observes that the Applicant has not 
alleged that the compulsory service would have interfered with tbe 
private and personal practice of his religion (see above para
graph 9)/i^or indeed could the facts, as established by the 
Commission, sustain any conclusion to the effect that the.re would 
have been any such interference, 
31. In the Commission's opinion, it also appears fx'oni the facts 
established in this case (see above paragraphs 1820) that the 
nature of the compulsory service v/hich would have been imposed 
upon the Applicant v»/ould have been such as to leave him sufficient 
time to perform bis duties towards his religious community. 

In fact, as far as these duties are concerned, the Applicant 
v/ould not have been placed in a situation greatly different from 
that in which he normally lived. He has himself informed the Com.
mission that dumping the I'elevant period he worked about 43 hours 
a week as a painter's assistant and that his "ministerial" duties, 
which occupied at least 120 hours a month were pex''formed largely 
in his spare time (see above paragraph 23 К According to tbe 
practice of the German authorities in regard to Jehovah's Witnesses, 
he would presumably have been allov/ed to perform sexvice in his 
home town and, while performing such service, he v/ould have bad 
the right, under Article 16 oi the Act on Substitute Civilian Service, 
to do such outside work as did not interfere w/ith the service 
required of him (see above paragx^aphs l8 and 19). 

Consequently, in tbe Commission's opinion, tbe service required 
of the Applicant would not have implied any interference with bis 
"freedom ... to manifest his religion or belief, in .., teaching" 
within the meaning of Article 9, paragraph (l), qf tbe Convention. 

./. 
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32, Tbe Commission has also exramined the Applicant's allegation 
that the German authorities had violated the Convention by imposing 
on him a service which was contrary to his conscience and religion 
and by pxmishing him for his refusal to perform such service. 
In this-respect, tbe Commission states the follov/ing opinion: 

Tbe Commission finds no reason to doubt that the Applicant's 
objection to compulsory service was based on bis genuine religious 
convictions, ■ 

It is true that, in this respect, the Applicant has alleged a 
violation of Article 9 of the Convention. The Commission observes, 
however, that, v/hile Article 9 guarantees the right to freedom, of 
thought, conscience and religion in general·,■Article 4 of the 
Convention contains a provision which expressly deals with tbe 
question of compulsory service exacted in the place of military 
service in the case of conscientious objectors. 

Consequently, the Commission finds it necessary to examine the 
Applicant's allegation primarily on tbe basis of Article 4 of the 
Convention. 

Article 4, paragraphs (2) and (3), of the Convention provide 
as f ollov/s : 

"(2) No one shall be required to perform forced or compulsory 
labour. 

(3) For the purpose of this Article, tbe terra "forced or 
compulsory labour" shall not include: 
(a) 
(b) any service of a military character or, in case of 

conscientious objectors in countries where they are 
recognised, service exacted instead of compulsory 
military service ;" 

As in this provision it is expressly recognised that civilian 
service may be imposed on conscientious objectors as a substitute 
for military service, it must be concluded that objections cf 
conscience do not, xuider the Convention, entitle a person to 
exemption from such service. 

. / 
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In these circumstances, the Commission finds it super
fluous to examine any questions of tbe interpretation of the 
term "freedom of conscience and religion" as used m 
Article 9 of the Convention, 

33. The Commission arrives at the unanimous conclusion that 
Article 9 of" the Convention considered separately has not been 
violated in the present case, 

34. Mr. Ermacora states tbe following individual opinion: 

I 'am of the opinion that Article 9 considered separately 
is applicable but has not been violated, for the following 
reasons : 

Tbe Applicant v/orked, at the time concerned, as a painter's 
assistant and could, in anĵ  case, only devote himself to religious 
activities outside his normal working hours. It appears from 
tbe Government's submissions regarding tbe performance of sub
stitute service in tbe Bederal Republic that the Applicant would 
presumably have been allowed to perform substitute service in 
the locality v/bere be had his religious activities. While 
performing such service, be would have had substantially the 
same possibility to devote himself to bis religion as he had 
when be was doing bis ordinary work. It should also be observed 
that the Applicant's functions within his sect are not compar
able to those of a Roman Catholic or a Protestant minister 
and that his ministerial office is not "institutionalised" in 
the same way as the offices of the ministers of tbe two other 
religions. In fact, the Applicant enjoys considerable freedom 
in the organisation and per.formance of bis religious activities, 
and this fact too would have reduced the inconveniences resulting 
from the compulsory service. Consequently, there has not been 
any interference with the Applicant's right to freedom of 
'religion v/ithin the meaning of Article 9 of the Convention, 

Although I agree with the majority in considering that 
Article 9 has not been violated in the present case, I do not 
find -it necessary to base this conclusion on an examination of 
Article 4 of tbe Convention, 
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In my opinion, which is based on the development regarding 
the interpretation of human rights in Austria β.ηδ. the Bederal 
Republic of Germany, freedom of conscience and religion means 
freedom from interference (by the State or otherwise) with matters 
relating to tbe conscience or religion of a person. This freedom 
is subject to certain limitations of an immanent character, based 
on the 'fact that any individual has the obligation "to respect tbe 
interests of the community in which he liveö,

Moreover, Article 9? paragraph (2), of tbe Convention expressly 
permits "such limitations as are prescribed by law and are necessary 
in a democratic society" for certain specified purposes, among 
v/bich is "tbe protection of public order". Under this limitation 
mentioned in paragraph (2), the States are allov/ed to require their 
citisens to perform compulsory military service and it is a matter ^ 
with'in the discretion of the States v/hether or not to exempt con
scientious objectors frommilitary service. 

Where a State chooses to exempt some of its citisens from 
military service on account of their objections of conscience, it 
cannot be considered a violation of Article 9 if the State imposes 
on^these citisens a substitute civilian service. As such civilian 
service is merely a substitute for military service, it must alsc 
be considered to fall within the limnta^tions mentioned in para
graph (2) of Article 9 ("for the protection of public order"). 
35. Mr. Balta states tbe following individual opinion: 

In cases where the imposition of military service including 
substitute civilian service on a pex̂ son implies intex''ferencc with 
his right to manifest his religion, as guaranteed by Article 9? 
paragraph (l), such interference must nevertheless bo considered 
to be justified under Article 9? paragraph (2), in conjunction with 
Article 4, paragraph (3), of the Convention. , 

In the present case, however, this question does not arise, , 
since it appears that tbe Applicant's freedom to manifest his 
religion would not have been restricted as a result of the com
pulsory service required od him, 

36, Mr. Eustathiades states an individxial opinion which concerns 
not only Article 9 but also Article 14 0f the Convention. This 
opinion is set out belov/ under paragraph 47. 

. / 
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С, QUESTION OB A POSSIBLE VIOLATION OB ARTICLE 14 (IN 00NJ1ICTI0N 
WITH ARTICLE 4 OR 9J OB THE CONVENTION 
. (a) The interpretation of Article 14 

37. Article 14 of the Convention states as follows: 
"The enjoyment of the rights and freedoms set forth in this 
Convention shall be secured v/ithout discrimination on any 
ground such as sex,^race, colour, language, religion, 
political or other opinion, national minority, property, 
birth or other status." 

38, In Viev/ of the wording of Article 14, the Commission has dis
cussed whether, in tbe present case, a violation of Article 14 is 
excluded by tbe mere fact that, in the Commission's opinion, no 
other Article of the Convention, considered sepai^ately, has been 
violated. 

On this question of tbe interpretation of Article 14, the 
Commission, by eight votes to" five, has adopted tbe following 
opinion: 

The application of Article 14 does not only depend upon a 
previous finding of the Commission that a violation of another 
Article of the Convention already exists. In certain cases. 
Article 14 may be violated in a field dealt with by another Article 
of the Convention, although there is otherwise no violation of that 
Article. In the present case, it is necessary to refer to tbe 
limitative provisions contained in various Articles cf the Con
vention, Bon example, in each of Articles 8 to 11, a certain 
right is guaranteed by paragraph (l), but the Contracting Parties 
are, under paragraph (2), allowed, subject to specific conditions, 
to restrict that right. When using this powerto restrict a right 
guaranteed by the Convention, tbe Contracting Parties are bound by 
the provision of Article 14. Consequently; if a restriction which 
is in itself permissible under paragraph (2) of one of the above 
Articles, is imposed in a discriminatory manner, there v/ould be 
a violation of Article 14 in conjunction with the other Article ' 
concerned, Tbe situation under Article 4 is similar. Although 
the types of work and service, enumerated in paragraph (З), are 
not expressly described as exceptions to the general prohibition 
against "forced labour", they nevertheless operate as such in the 
present context. (See tbe Commission's further considerations on 
this point in paragraph 40), 

. / . 
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39. МГЯ. Eustathiades, Süsterhenn, Ermacora, Sperduti and Maguire 
do not accept the opinion of the majority on this point but do not 
find it necessary, for the purposes of the present case, to make 
any further statement on the interpretation of Article 14 (as 
regards Mr. E-ustathiades, see, however, his general opinion as 
reproduced below in paragraph 47), 

(b) Application in the present case of Article 14_in conjunction 
with Article 4 

40- Ιϊ̂  regard to tbe question v/hether or not Article 14 in conjunc
tion v/itb Article 4 of the Convention has been violated in the present 
case, the Commission states the following opinion·. 

The problem is, in this respect, whether there has been a dis ^ 
crimination against the Applicant in the enjoyment of tbe general " 
right defined in Article 4, namely, the right not to be subjected to 
"forced or compulsory labour". It is true that Article 4, para
graph (3), is sc worded that military service and substitute civilian 
service by conscientious objectors are not included under tbe term 
"forced or compulsory labour", and it might therefore be argued 
that these categories of service are entirely outsi'de tbe scope of 
Article 4 and thus do not concern the right set forth in that Article. 

This argument, hov/ever, is not conclxisive. The form of  drafting 
applied in Article 4 is taken over from the ILO Convention of 1930 con
cerning forced or compulsoi'y labour, and it v/ould be in conformity with 
the drafting methods adopted m other Articles, such as 8,9,3C> and 11, 
to consider Article 4,paragraph (3),as constituting provisions which 
permit limitations of, or exceptions to, tbe general freedom fx'Om 
forced and compulsory labox:r set forth in paragraph (2) of that 
Article. Vi'hen tbe provisions are considered from this point of 
view, it follows that the limitations permitted, particularly by 
any national legislation concerning com.pulsory military service ' m 
and substitute service by conscientious objectox^s, must satisfy the W 
requirements of Article 14, that is bo say, be nondiscriminatory, 
both in their character and m their application. 

The notion of discrimination between individuals implies a 
comparison between tv/o or more different groups or categories 
of individuals and the finding that one group or category is being 
treated differently from  and less favourably than  another group 
or category and, secondly, that such different treatment is based 
on grounds which are not acceptable. 

. / , 
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In the present case, the Applicant alleges that as a minister 
of Jehovah's V/itnesses he has been subjected to a treatment less 
favourable than that accorded to ministers of other religious 
communities, on the basis of Article 11 of the German Act on 
Compulsory Military Service. The first question to be examined 
is, therefore, v/hether tbe provisions.of Article 11 imply by their 
nature a discriminatory treatment. Secondly, the manner in which 
that Article has been applied to tbe Applicant must also be examined. 

Article 11 of the German Act distinguishes between three different 
categories. In regard to the first two categories  ministers of 
Evangelical faith and of Roman Catholic faith  tbe decisive 
criterion is ordination. In regard to the third category com
prising ministers of other religions, tbe distinguishing' criterion 
is a double one: (a) The ministry must be tbe principal occupation 
of tbe .person eoncerned and (b) the functions must be equivalent 
to those of an ordained minister of oneof the first tv/o groups. 
All three categories are given equal treatment: they are all 
exempted from compulsory'service. Ministers who do not belong 
to any of the three groups are subjected to a less favourable 
treatment: they will be obliged to perform military service or, 
if they are recognised as conscientious objectors, substitute 
civilian service. 

Consequently, it is unquestionable that different groups of 
ministers of religion are' treated differently in respect of 
exemption from compulsory service. 

Whether or not this difference in treatment amounts .to a dis
crimination in violation of Article 14 depends upon an evaluation 
of tbe grounds on v/bich the difference is based. In previous 
decisions (see, for instance, tbe decisions on the admissibility 
of'Applications Nos. 104/55 and 167/56, Yearbook Ί, pp. 229 and 236), 
the Commission has stated, in accordance with the general doctrine 
on the subject'of discrimination, that certain differentiations may 
be legitimate and therefore .not precluded by Article 14. 

The reason for which ,tbe German legislature, in regard to such 
ministers as are neither of Roman Catholic nor of Evangelical faiirb, 
has only agreed to grant exemption from service, v/bere their 
ministry is their principal occupation, is undoubtedly the wish 
to prevent a largescale evasion of the general duty to perform 

. / . 



2299/64 - 36 -

military service,- As stated in the decision of 25th March, 1966 
of the Bederal Administrative Court, it is not the intention of 
the lav/ to exemipt an entire religious comm.unity, and this might 
v/ell be tbe result if the limitation established by the law now in 
force v/as abandoned. In implementation of this basic pxirpose 
the lav/'laid dov/n such criteria that those ministers - and those 
only - whose functions require their constant and continual attendance 
at their ministerial office, v/ould be exempt from compulsory 
service. Tbe significance of the German law is that the real 
basis of the distinction made by it is in the function performed 
by different categories of ministers and is not according to the 
religious commiunity to which they belong. 

Bor these reasons, the criteria adopted in' Article 11 of the 
German Act are not discriminatory within tbe ïïieaning of Article 14 
of the Convention. They constitute a differentiation which must 
be considered to be reasonable and relevant, having regard, on 
the one hand, to the necessity of maintaining the effectiveness 
of the legislation regarding compulsory service and, on tne other 
hand, the need of assuring proper mdnisterial service in religious 
communities. 

It remains to be examined whether the criteria established 
in the German Act have been properly applied to tbe Applicant. 
In answering this question, the Commission feels bound to have 
regard to the facts which "have been established concerning the 
position of the Applicant within his community (see paragraphs 22-23)» 
as well as to the decisions of tbe competent German authorities, 
in particular, tbe decision of tbe Bederal Administrative Court 
dated 25th Inarch, 1966 (see paragraphs 24-26). The task of the 
Commission, however, is not to examine v/hether the German autho
rities have applied German lav/ correctly, but only to satisfy 
itself that, although the law was not discriminatory, its 
application to the Applicant was also not discriminatory within 
the meaning of Article 14 of the Convention. ( 

The Applicant has himself stated that at the relevant time 
be bad a full-time employment as a painter's assistant and that 
he ̂ exercised his ministerial functions in bis spare time (see 
paragraph 23). It is therefore clear that the Applicant's 
ministry was not his principal function and that, for this reason 
alone, he was not entitled to exemption under Article 11 of the 
Gex-man Act. It results from this that the Applicant cannot 
be considered to have been the victim of a discriminatory treatment 
in tbe application of the German Law, 

. / . 



 3"  2299/64 

In these circumstances, it is not decisive whether or not 
the functions of the Applicant in other respects correspond to 
those of an ordained Evangelical or Roman Catholic minister. 
Nevertheless, even in this respect, it is possible to indicate 
a number cf significant differences betv/een tbe function held 
by tbe Applicant within his sect and the office of an Evangelical 
or Roman Catholic minister. While v/ithin the sect of Jehovah's 
Witnesses every baptised member is, in principle, tbe holder of 
a mnnisterial office, the status of an Evangelical oî  Roman 
Cevtbolic minister is obtained after a long training and only by a 
small number of selected members of tbe Churches concerned. 
Burther, tbe Evangelical or Roman Catholic office has another 
essence and significance for tbe community. Tbe Federal Adminis
trative Court, in its decision of 25ib March, 1966, has dealt 
at length with these aspects and the Court's basic statements 
regarding the djfferences between the office of a Jehovah.'s Witness 
minister and .that of an Evangelical or Roman Catholic minister 
can generally be accepted. Moreover, it appears that, in the 
hierarchy within the sect of Jehovah's Witnesses, the function . 
of a Bible study conductor which v/as held by the Applicant is 
a comparatively low function, and there are also in the· Evangelical 
and Roman Catholic Churches certain officeholders (such as tbe 
"Biakone" of tbe Evangelical Church) who have not been ordained and, 
consequently, are not entitled to exemption from service under 
German law. Consequently, the Commission is of tbe opinion tba.t 
the German courts, v/hen considering that the Applicant did not 
hold a function equivalent to that of an ordained Evangelical or 
Roman Catholic minister, have arrived at a reasonable conclusion. 
It follows tha.t, on this point too, there is no appearance of any 
discriminatory application of Article 11 of the German Act, 

41. The Commission unanimously arrives at the conclusion that 
Article 14 in conjunction with Article 4 of the. Convention has 
not been.violated in tbe present case. 

^2· Mr. Balta states the following individual opinion: 
In my view, the intention of Article 14 is to establish the 

principle of complete equality in the enjoyment of the rights and ' 
freedoms set forth in the Convention, Thxs being'so, enjoyment ox 
those rights and freedomy may not be made subject to any kinds of 
disci'imination ocher than those whicb are either inherent in the 
nature of the right in question or are designed to remedy existing 
inequaaities, 

In tbe present сазе, I find a discrimi.natxon in the fact chat 
Article 11 of tbe Act on Compulsory Military Service exempts from 
service all ordained ministers of Evangelical faith and all Roman 
Castholic ministers ordained as subdeacons, whereas equivalent 
minis iers of other religious denominations are not exempted unless 
their mxnistry is their principal occupation. 
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It appears, hov/evex, from the iixterpretation given by the 
Bederal Administrative Court that tbe German law requires as a 
general condition for exemption, that tbe ministers concerned 
belong to a separately organised clergy within their own community. 
As the Applicant's ministerial status does not satisfy this î equire
ment, he cannot, on the basis of Article 14, claim tbe same treat
ment as Evangelical or Roman Catholic Biinisters, 
43. ШД. EustatViiades and Castberg state individual opinions which 
are set out below in paragraphs 4748, 

(c) Application in the present case of Article 14 in 
conjunction With Article 9. 

44. In regard'to the question wlietber̂  or not Article 14 in con
junction v/ith Article 9 of the Convention has been, violated in ^ 
tbe present case, the Commission states the following opinion: 

Tbe Commission has already reached the conclusion (see para
graphs 3031) that the service required of tbe'Applicant would not 
have interfered with tbe private and personal practice of bis 
religion, nor would it have resti^icted bis freedom to manifest bis 
religion by teaching v/ithin his community. 

Consequently, in these respects, it has not been established 
that the Applicant had been subjected to a treatment which was in 
any way less favourable than that accorded to ministers of other 
religious communities, and tbe question of discrimination therefore 
does not arise. 

In so far as the Applicant complained that he had been required 
to perform a compulsory service which v/as contrary to his conscience 
or religion, the Commission reached the conclusion (see paragraph 32) 
that this allegation concerned a matter v/bicb should be determined 
solely in the light of Article 4 of tbe Convention and the question 
of discrimination only arises, therefore, m this respect from a 
consideration of Article 14 in conjunction with Article 4 of the 
Convention (see paragraphs 4041). 
45. The Commission unanimously arrives at the conclusion that 
Article 14 in conjunction with Article 9 of the Convention has not_ 
been violated in the present case, 
46. ЪШ, &astatbiades and Castberg state individual opinions which 
are set out below in paragraphs 4740, 

/ . 
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В. INBIVIBÜAL OPINIONS 

47. Ivb". Eustathiades states the following individual opinion: 
As regards Article 4 of the Convention, the relevant question, 

in my opinion, v/ould not be to ask whether or not this Article has 
been violated in the present case. It seems to me certain that 
in any case the Applicant could not invoke Article /\ in an indepen
dent marmer, that is to say that his Application could not be well
founded if he only alleged a violation of that Article V'hicb, in 
paragraph (2), prohibits forced and compulsory labour.· This is 
so because paragraph (3)(b) of tbe same Article expressly refers, 
as an exception to the general rule, to service of a miilitary 
character and contains a further special reference to service exacted 
instead of compulsory military service in the case of conscientious 
objectors. It should be added that, properly speaking, paragraph (3) 
of Article 4 does not enumerate possible restrictions regarding the 
general prohibition against forced or compulsory labour, bxit rather 
defines the notion cf forced or compulsory labour within the meaning 
of tbe Convention by including in paragraph (3)(a)(b)(c) and (d) 
certain clarifications formulated in a negative v/ay. 

However, these considerations do not lead to the conclusion 
that Article 4, p̂ iragrapb (3)(Ъ), of tbe Convention *=>xcludes tbe 
applicability of Article 9 of the Convention in cases v/here such 
v/ork as falls under the said paragraph (3)(b), affects one of the 
rights guaranteed by A.rticle 9 of tbe Convention. Consequently, 
the Commission is faced v/ith a problem regarding the relations 
between Articles 4 and 9 cf tbe Convention, since tbe question as 
to whether the ̂ service imposed on the Applicant is contrary to the 
Convention concerns the problem of the religious convictions of 
the Applicant, It cannot be maintained that Article 4, parâ  
graph (3)(b), does not come into consideration in a case of this 
kind. Where a "service exacted instead of compulsory m.ilitary 
service" (paragraph (3)(b) of Article 4 of the Convention) is 
imposed so as to interfere with the right guaranteed by Article 9 
of the Convention, which provision has been invoked by the Applicant, 
it would not be permissible to exclude a prierai from consideration 
any of Articles 4, 9 and 14. 

/ . 
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This being so, it is certain, in'my opinion, that ArticlL. 9 
of the Convention is applicable in the present case, since the 
Applicant's objections regarding the legality of the service v/hich 
is a substitute for military service, are connected v/ith bis reli
gious convictions whicb forbid him to perform not only military 
service but also substitute civilian service. Hov/ever, the finding 
that Article 9 is applicable m the present case ̂ does not answer 
the question v/hether this Article has been violated in regard to tbe 
Applicant, On this point, having regard to tbe Applicant's religious 
convictions, the fact of requiring him to perform a substitixte 
civilian service constitutes an interference with bis freedom of 
conscience as guaranteed by Article 9». paragraph (l), of the 
Convenliion. Burthermore, it is not certain whether tbe limitations ^ 
set out in paragraph (2) of this Article apply to the present case. ^P 
In this respect, it is sufficient to compare the fact of imposing 
compulsory substitute service on the A.pplicant with the legitimate 
limitations laid dov/n in paragraph (2) of Article 9. There may 
be some doubt, however, as to the "public safety,!' ; this ground 
ought to be kept in mind, v/hen considering whether Article 9j para
graph (2), could be legitimately applied in the present case. In 
this respect, it is the constant jurisprudence of the Commission 
that it is primarily a matter for each Contracting .State to decide 
v/hether or not such special circumstances exist (in tbe present 
case a necessity in tbe interests of public safety) as justify 
restrictions to be imposed m regard to a right giiaranteed by the 
Convention according to the specific provisions contained in that 
Article, of the Convention which guarantees such right. However, 
according to'the same constant jurisprudence of tbe Commission, 
this does not exclude a control by tbe Commission, in order to 
establish whether the State has not made an improper use of its 
competence, whicb exists in principle, to restrict a right guaranteed 
by the Convention (in the present case, the freedoms laid down in ^ 
Article 9). This power of control resulÎs from the Commission's Ρ 
general function as a guardian of the rights guaranteed by the 
Convention and is' strengthened by Article l8 of the Convention. 

Nevertheless, from this point of view, tbe following two questions 
should, in my opinion, be considered: 'the first question concerns the 
notion of "necessity in a democratic society" (Article 9, paragraph (2)) 
and the second relates to Article 4 of the Convention. After these 
questions have been further analysed, tbe follov/ing observations 
can b.e made, which finally limit tbe two above aspects to one single 
question; 

. / . 
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η Birst, a measure taken in the interests of "public safety 
is not justified, according to Article 9, paragraph (2), unless 
it is "necessary in a dem:ocratic society". In order not to 
dwell too long on this aspect, I only observe that the notion 
of "democratic spciety" within the meaning of the Convention is 
not easy to grâip as in fact there are tv/o ways of envisaging a 
necessity resulting from tbe cba.racter of a democratic society' 
one v/ay v/ould be to examine the solutions which appear from 
legislation and jurisprudence in each Member State of the Council 
of Europe; the other v/ay v/ould be to give the Commission full 
liberty in each case to consider â nd conclude, irrespective of 
the practice in the Contracting States, v/bether a "democratic 
society", as defined on tbe basis of whatsoever criteria, might 
require more than tbe simple finding that'one of the claxises of 
the Convention regarding legitimate restrictions applies to the 
case concerned^ 

In this respect, it is not necessa.ry, in the present case, 
to make a choice betv/een these tv/o methods of defining the notion 
of "democratic society" whicb justifies restrictions to be imposed 
according to paragraph (2) of Article 9. Indeed, whatever method 
is chosen, the result v/ould be tbe same, It is true that, in some 
States v/hich are members of the Council of Europe, there aî e not 
in respect of military service, any special rules v/hich apply to 
conscientious objectors. As, however, such States are apparently, 
in a minority, the argument to be drav/n from a compax^ative study 
would not be sufficient, if Article 4, paragraph (3)(b) didnot 
clarify the matter further by admitting that the recognition of 
objections of conscience by a Contracting State is only optional 
("in case of conscientious objectors in countries /*/here they are 
recognised", Article 4, paragraph (3)(b)), 

In these circumstances, it seems to me difficult to conclude 
v/ith absolute certainty that tbe measux̂ es provided for in German 
law and inspired by motives regarding "public safety" are necessary 
in a democratic society. Hov/ever, in this respect and more genex̂ allj 
in regard to the limitations laid down in Article 9? paragraph (2)j 
the margin of appreciation v/hich is given to the Government con
cerned is extended as a result of Article 4, paragraph (3)(Ь), 
of tbe Convention.. Consequently, on the basis of Articles 9 and 4 
as read together, I hesitate to conclude that tbe Convention has 
been violated. 

? 
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My opinion as expressed at length in other cases, such as the 
Belgian linguistic cases v/hich have been brought before the Court, 
is that the question of a violation of Article 14 cannot arise 
m an independent manner but only in conubction with a violation 
of one of tbe rights guax̂ anteed by the Convention and consequently 
I do" not find it necessary, injthe present case, to make any 
statement on the question as to v/hether or not Article 14 has been 
violated. 
48. Ml". Castberg states the following individual opinion: 

In common v/ith the other members of tbe. Commission, I; am of 
the opinion that the German legislation as applied to the Applicant 
is not contrary to tbe Convention, neither to Article 4 or 9 ^^ 
regarded separately, nor to Article 14. 

Concerning Article 14, hov/ever, I wish to emphasise that, in 
my opinion, it can only be in exceptional cases that legally imposed 
differentiations betv/een different categories of persons can be 
characterised as disci'iminations in tbe sense of Article 14, 
provided that the legal provisions concerned do not at the same 
time violate another Article of the Convention as considered 
separately. The Commission cannot regard such legislation as 
being discriminatory for the sole reason that this legislation 
is not just and reasonable or legitimate in the eyes of tbe Com
mission. If a country considers it fit  within tbe framework of 
Articles 4 and 9  to establish certain distinctions betv/een 
different religions or confessions, this does not in itself imply 
a violation of tbe Convention, Certainly, it may not be excluded 
that a legal differentiation in favour of established churches can 
go so far or have sxich an odious character that Article 14 is thereby 
violated, but this is certainly not so in the present case. ^ 

49. As to tbe individual opinions stated by Ш . Ermacora and 
Balta, see paragraphs 34, 35 and 42, 


