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EUROPEAN COURT OF HUMAN RIGHTS

FIRST SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 35730/97
by Ykeline H.F. OFFERHAUS and David W.L. OFFERHAUS
against the Netherlands

The European Court of Human Rights (First Section), sitting on
16 January 2001 as a Chamber composed of
Mrs E. PALM, President,
Mrs W. THOMASSEN,
Mr L. FERRARI BRAVO,
Mr C. BiRSAN,
Mr J. CASADEVALL,
Mr B. ZUPANCIC,
Mr T. PANTIRU, judges,
and Mr M. O’BOYLE, Section Registrar,

Having regard to the above application introduced with the European
Commission of Human Rights on 5 March 1997 and registered on 23 April
1997,

Having regard to Article 5 § 2 of Protocol No. 11 to the Convention, by
which the competence to examine the application was transferred to the
Court,

Having deliberated, decides as follows:
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THE FACTS

The applicants are Netherlands nationals, born in 1972 and 1975
respectively and living in Amsterdam and Utrecht respectively. They are
represented before the Court by Mr G.A. Offerhaus, a lawyer practising in
Amsterdam.

A. The circumstances of the case

The facts of the case, as submitted by the applicants, may be summarised
as follows.

The applicants each held 1,787 shares in a Netherlands public limited
company (Naamloze Vennootschap), Nationale-Nederlanden, then the
biggest insurance company in the Netherlands.

In 1990 the boards of directors of Nationale-Nederlanden and a bank, the
public limited company NMB-Postbank, set up a holding company,
Internationale Nederlanden Groep N.V. (better known as ING), with a view
to obtaining shares in Nationale-Nederlanden and NMB-Postbank in return
for ING shares. After having initially made an unsuccessful offer to
shareholders of the two existing companies, ING succeeded in March 1991
in obtaining the vast majority of all outstanding shares.

The applicants were among a number of minority shareholders who
refused to part willingly with their shareholdings in Nationale-Nederlanden.

On various dates in August 1992 ING summoned these minority
shareholders to appear before the Corporation Law Division
(Ondernemingskamer) of the Court of Appeal (Gerechtshof) of Amsterdam.
ING asked the Corporation Law Division to order the minority shareholders
to hand over the shares and to set a price per share.

Of the two applicants only Ms Ykeline Helena Florentina Offerhaus was
represented in the ensuing proceedings. She did not object to handing over
her shares to ING but asked that the price per share be set at 128.79 NLG
(Netherlands guilders).

The Corporation Law Division gave judgment on 11 September 1995. It
ordered the minority shareholders to hand their shares over to ING against
payment of NLG 98.32 plus statutory interest over that sum from
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1 December 1994 up until the date on which the handover took place but
minus any dividends paid during that period. This price was based on the
rate at which ING had offered to exchange Nationale-Nederlanden shares
for its own, and the price at which ING shares were traded at the stock
exchange on 1 December 1994.

The applicants appealed on points of law (cassatie) to the Supreme Court
(Hoge Raad). Insofar as is relevant here, they complained about the way in
which the price per share had been calculated. In their view, the basis for
the calculation should not have been the price at which the shares in
question had been traded on the stock exchange but the takeover value of
the enterprise divided by the number of shares (the intrinsic value); this
would have resulted in a higher price per share.

On 11 September 1996 the Supreme Court gave judgment. It decided to
dismiss the appeal, finding that it was reasonable to take the price at which
shares were traded on the stock exchange as indicative of their market value
and noting that the exchange rate of Nationale-Nederlanden shares against
ING shares had not been called into question. Insofar as the applicants
relied on Article 1 of Protocol No. 1, the Supreme Court held:

“4.6. The cassation plea further argues that, on ground of Article 1 of Protocol
No. 1 to the Convention, the shareholders <concerned> can claim an exchange value
that has been determined according to the most advantageous manner of calculation of
the value.

4.6.1. Shareholders having to hand over their shares are entitled to a real price
for their shares. It cannot be derived from the aforementioned provision that that price
should be another price than this price, and in particular not that always that price
should be considered which, according to (theoretical) calculations, would attain the
highest result. Neither the statutory rules on share handovers, nor - as in fact in the
present case - the Corporation Law Division seek to compensate more than the “real”
value of the shares. There is no violation of Article 1 of Protocol No. 1 on this point,
so that this part of the cassation plea also fails.

It is not stated when precisely the applicants eventually handed over their
shares to ING and how much they were actually paid. They do allege,
however, that at that moment the price at which the shares concerned were
traded at the stock exchange was considerably higher than that at which they
had been valued by the Corporation Law Division plus statutory interest.
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B. Relevant domestic law

Article 2:92a § 1 of the Civil Code provides that a shareholder who on
his own account provides at least 95% of the subscribed capital (geplaatst
kapitaal) in a public limited company is entitled to seek an order addressed
to the collected minority shareholders for the compulsory handover of the
remainder of the shares. Article 2:92a § 2 provides that no such handover
shall be ordered inter alia if one of the minority shareholders would thereby
incur disproportionate financial loss. Article 2:92a § 5 requires the
competent court to set a price for the shares at a specific date. To this price
must be added the statutory interest up until the date of the actual handover,
but dividends paid out after the date set by the court must be deducted. The
court may of its own motion obtain expert advice.

It appears from the Explanatory Memorandum to the Act which enacted
that article that the intention of the legislature was to protect the holding
company against the undue expense and complication which could be
caused by such minority shareholdings: for instance, separate annual
meetings of shareholders had to be held; annual reports had to be more
comprehensive; and the company concerned could not, for tax purposes, be
considered to form a single taxable entity. It is stated that an arrangement
which ensures that the minority shareholders receive a fair price does not
cause them loss: thus, if no agreement on the price is reached the court is
not bound by the figure proposed by the majority shareholder but sets a
figure of its own. The price for the shares will normally be calculated on
the basis of the company’s balance sheet but may be determined as per any
specific date chosen by the court (Lower House of Parliament,
parliamentary year 1984-85, 18 904, no. 3, pages 5 and following).

COMPLAINTS

The applicants complain under Article 1 of Protocol No. 1 to the
Convention that they were deprived of their possessions for reasons
unrelated to the “public interest”.

They also complain that the compensation they received therefor was
inadequate. They allege that the price which was paid for their shares when
the handover eventually took place was considerably higher than that set by
the Corporation Law Division of the Amsterdam Court of Appeal, the
increase in the price of the shares on the stock exchange having risen at a
higher rate than the statutory interest. In addition, the total value of the
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Nationale-Nederlanden company over and above the stock-exchange price
of the individual shares had not been considered.

THE LAW

1. The applicants complain under Article 1 of Protocol No. 1 to the
Convention that they were deprived of their possessions for reasons
unrelated to the “public interest”.

Article 1 of Protocol No. 1 provides as follows:

“Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.

The preceding provisions shall not, however, in any way impair the right of a State
to enforce such laws as it deems necessary to control the use of property in accordance
with the general interest or to secure the payment of taxes or other contributions or
penalties.”

The Court notes at the outset that in the proceedings before the
Corporation Law Division of the Amsterdam Court of Appeal neither
applicant objected to handing over their shares in Nationale-Nederlanden.
In addition, no complaint to the effect that the order for the compulsory
handover of their shares was not “in the public interest” is contained in their
statement of grounds of appeal to the Supreme Court.

It follows that, with regard to their first complaint, they have therefore
not exhausted the available effective domestic remedies as required by
Article 35 § 1 of the Convention.

2. The applicants further complain that the compensation they received
therefor was inadequate.

The Court recalls that an interference with the peaceful enjoyment of
possessions must strike a fair balance between the demands of the general
interest of the community and the requirements of the protection of the
individual's fundamental rights. The concern to achieve this balance is
reflected in the structure of Article 1 as a whole, including therefore the
second sentence, which is to be read in the light of the general principle
enunciated in the first sentence. In particular, there must be a reasonable
relationship of proportionality between the means employed and the aim
sought to be realised by any measure depriving a person of his possessions.



6 OFFERHAUS AND OFFERHAUS v. the NETHERLANDS DECISION

Compensation terms under the relevant legislation are material to the
assessment whether the contested measure respects the requisite fair balance
and, notably, whether it imposes a disproportionate burden on the
applicants. In this connection, the taking of property without payment of an
amount reasonably related to its value will normally constitute a
disproportionate interference (cf. Former King of Greece and Others
v. Greece [GC], no. 25701/94, 23.11.2000, § 89).

The Court notes that the Corporation Law Division of the Amsterdam
Court of Appeal based its decision on the price to be paid per share on two
indicators: the rate against which ING offered to exchange shares in
Nationale-Nederlanden against shares in itself, which the applicants did not
call into question either in the domestic proceedings or in Strasbourg; and
the price at which ING shares were traded on the open stock market. It
cannot be said in these circumstances that the price paid to the applicants for
their shares was not reasonably related to their value as required for the
purposes of Article 1 of Protocol No. 1.

It follows that the application is therefore manifestly ill-founded and
must be rejected under Article 35 § 3 of the Convention.

For these reasons, the Court unanimously

Declares the application inadmissible.

Michael O’BOYLE Elisabeth PALM
Registrar President



