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COUR EUROPEENNE DES DROITS DE L'HOMME
EUROPEAN COURT OF HUMAN RIGHTS

FOURTH SECTION
DECISION

AS TO THE ADMISSIBILITY OF

Application no. 41707/98
by Mykola KHOKHLICH
against Ukraine

The European Court of Human Rights (Fourth Section) sitting on 25 May 1999 as a
Chamber composed of

Mr M. Pellonpéé, President,
Mr A. Pastor Ridruejo,

Mr L. Caflisch,

Mr J. Makarczyk,

Mr V. Butkevych,

Mr J. Hedigan,

Mrs S. Botoucharova, Judges,

with  Mr V. Berger, Section Registrar;

Having regard to Article 34 of the Convention for the Protection of Human Rights and
Fundamental Freedoms;

Having regard to the application introduced on 9 February 1998 by
Mykola KHOKHLICH against Ukraine and registered on 15 June 1998 under file
no. 41707/98;

Having regard to the reports provided for in Rule 49 of the Rules of Court;

Having regard to the observations submitted by the respondent Government on
5 January 1999, the observations in reply submitted by the applicant on 25 February 1999 and
further observations submitted by the respondent Government on 26 March 1999;

Having deliberated;

Decides as follows:
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THE FACTS

The applicant is a Ukrainian national, born in 1976. He is currently detained in the
prison of Khmelnitsky (Ukraine).

He is represented before the Court by Mr Igor Voskoboynikov, a lawyer practising in
Donetsk region.

The facts of the case, as submitted by the parties, may be summarised as follows.
A. Particular circumstances of the case

In February 1995 the applicant was arrested by the police on several occasions and on
13 March 1995 he was detained on remand.

On 9 February 1996 the Criminal Chamber of the Khmelnitsky Regional Court
(Cyoebnas Konnecuss no y2oni08uHviM Oeiam XmenvHuykozo obracmuozo cyoa) convicted the
applicant of the murder of two persons and sentenced him to death.

On 26 March 1996 the Criminal Chamber of the Supreme Court of Ukraine (Cydebnas
Koe2ust no yeonosHvim oenam Bepxoenoco Cyoa Ykpaunwt) upheld the judgment of the first
instance court.

In September 1997 the applicant was diagnosed as having tuberculosis.

On 29 October 1997 the Khmelnitsky Regional Prosecution (Ilpoxypamypa
Xmenvruywvkoi ooracmi) informed the applicant's mother that the domestic law did not provide
for visits of a notary to persons sentenced to death. On 30 October 1997 the Ministry of the
Interior confirmed this information.

On 10 December 1997 the Khmelnitsky Regional Court gave the applicant leave for a
visit of a notary.

On 6 January 1998 the Khmelnitsky Notary Office (Ilepuwa Xmenvhuyvka oepoicasHa
Homapianvrua konmopa) confirmed that between 5 December 1997 and 6 January 1998 they did

not receive any written permission for a visit of the applicant.

On 10 February 1998 a notary visited the applicant and certified his signature on the
power of attorney.

B. Constitution of Ukraine
Article 8 §§ 2and 3 - Crarra 8 §§ 2 ta 3

“Konctutytis Ykpainu Mae HAMBUITY IOPUIAYHY CHITY. 3aKOHH Ta 1HIIII HOPMATHUBHO-
MIPaBOBI aKTH MpUKHMaIOThCs Ha ocHOBI KoHcTuTymii YKpainu i TOBUHHI BiAMOBiIATH TH.

Hopmu Konctutyuii Ykpainum € HOpMaMu mpsiMoi 1ii. 3BepHEHHS 10 CYyOy JUIs
3aXHUCTYy KOHCTUTYIIIHHUX TIpaB 1 CBOOOI JIFOIUHU 1 TPOMAIsTHUHA O€3MIOCePETHhO Ha ITiICTaB1
Koncrutyuii Ykpainu rapantyerscs.”
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The Constitution of Ukraine has the highest legal force. Laws and other normative
legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it.

The norms of the Constitution of Ukraine are norms of direct effect. Appeals to the
court in defence of the constitutional rights and freedoms of the individual and citizen
directly on the grounds of the Constitution of Ukraine are guaranteed.

Article 9 § 1 - Crarta 9 § 1

“UuHHI MDKHapOAHI JOTOBOPH, 3rojia Ha 0OOB’SI3KOBICTh SKUX HajaHa BepxoBHOIO
Panoro Ykpainu, € 4acCTHHOIO HaIliOHAIBHOTO 3aKOHOAABCTBA Y KpaiHu.”

International treaties that are in force, agreed to be binding by the Verkhovna Rada of
Ukraine, are part of the national legislation of Ukraine.

Article 15 § 3 - Crarts 15 § 3
“Ilensypa 3abopoHeHa.”
Censorship is prohibited.

Article 19 - Crarrs 19

“IIpaBoBHii OPSAAOK B YKpaiHi TPYHTY€ETHCS Ha 3acaziaxX, BIAMOBIIHO 0 SIKUX HIXTO
HEe MOKe OyTH NPUMYIICHHH POOUTH Te, 110 He Nepe10adyeHo 3aKOHOAaBCTBOM.

Opranu ep>kaBHOI BJIaJM Ta OPTaHHU MIiCIIEBOTO CAaMOBPSIyBaHHS, iX 10CaI0Bi ocooH,
3000B’s13aH1 JIATH JUILIE HA MiJCTaBi, B MEKaxX MOBHOBAXXEHb Ta y CIoci0, 1o nepeadaveHi

Koncturyiero ta 3akoHamu Ykpainu.”

The legal order in Ukraine is based on the principles according to which no one shall
be forced to do what is not envisaged by legislation.

Bodies of state power and bodies of local self-government and their officials are
obliged to act only on the grounds, within the limits of authority, and in the manner envisaged
by the Constitution and the laws of Ukraine.

Article 22 - Crarts 22

“IIpaBa 1 cBOOOAM JIONWMHU 1 TPOMaJsSHUHA, 3aKpimieHi unielo KoHcTuTyliero, HE €
BUYEPITHUMU.

KoHncturyiiini npasa i cBOOOM rapaHTYIOThCS 1 HE MOXKYTh OyTH CKaCOBaHI.

[Ipn npuiHATTI HOBUX 3aKOHIB a00 BHECEHHI 3MIH 10 YHWHHHUX 3aKOHIB HE
JIOIYCKA€ETHCS 3BYKEHHS 3MICTY Ta 00CATY ICHYIOUYHX TpaB i cBo6ox.”

Human and citizens’ rights and freedoms affirmed by this Constitution are not
exhaustive.
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Constitutional rights and freedoms are guaranteed and shall not be abolished.

The content and scope of existing rights and freedoms shall not be diminished in the
adoption of new laws or in the amendment of laws that are in force.

Article 29 § 2 - CrarTs 29 § 2

“HixTo He MOXe OyTH 3aapemToBaHUi a00 TpUMATHCS IIiJ BapTOIO IHAKIIE SK 32
BMOTHBOBAaHMM DILICHHSAM CyIy 1 TUIBKM Ha TMiJCTaBax Ta B TOPSAAKY, BCTAHOBJIEHHUX
3aKOHOM.”

No one shall be arrested or held in custody other than pursuant to a substantiated court
decision and only on the grounds and in accordance with the procedure established by law.

Article 29 § 4 - Crarts 29 § 4

“KoXHOMY 3aapeliToBaHOMY YM 3aTPHUMAaHOMY Ma€ OyTH HEBiJKJIAIHO IOB1IOMIICHO
PO MOTHMBH apeluTy YW 3aTPUMaHHA, PO3’SICHEHO MOro MpaBa Ta HaJaHO MOXKIHUBICTH 3
MOMEHTY 3aTpUMaHHS 3aXHINaTH ceOe 0COOMCTO Ta KOPUCTYBATHCS MPABOBOIO JOTIOMOTOIO
3aXHCHHKA.”

Everyone arrested or detained shall be informed without delay of the reasons for his
or her arrest or detention, apprised of his or her rights, and from the moment of detention
shall be given the opportunity to personally defend himself or herself, or to have the legal
assistance of a defender.

Article 55 §§ 2 and 4 - Crartsa 55 §§ 2 ta 4

“KoxXHOMY rapaHTy€eThCsI TIPaBO Ha OCKAp)KEHHS B CY/Ii PillIeHb, A1l 4 O0e31sUIbHOCTI
OpraHiB Jep)KaBHOI BIaJM, OpPraHiB MICIIEBOTO CaMOBPSAYBaHHS, MMOCAJOBUX 1 CIyKOOBHX
oci0.

Koxxen Mae mpaBo micisi BUKOPHUCTaHHS BCIX HalliOHAJIBHUX 3ac00iB TIPABOBOTO
3aXHMCTy 3BEPTATUCS 3a 3aXHCTOM CBOiX MpaB i CcBOOOA /10 BiJNOBITHUX MIKHAPOIHUX
Cy/IOBUX YCTaHOB 4YHM JIO BIJMOBIJHUX OPTaHiB MDKHAPOIHUX OpraHizallii, 4jieHoM abo
YYaCHUKOM SIKMX € YKpaiHa.”

Everyone is guaranteed the right to challenge in court the decisions, actions or
omission of bodies of state power, bodies of local self-government, officials and officers.

After exhausting all domestic legal remedies, everyone has the right to appeal for the
protection of his or her rights and freedoms to the relevant international judicial institutions
or to the relevant bodies of international organisations of which Ukraine is a member or
participant.

Article 59 - Crarrsa 59

“Ko’keH Ma€ IpaBo Ha MPaBOBY JONOMOrY. Y BHUMAJKaX, Meper0aueHuX 3aKOHOM, IS
JoTIoMOTra HalaeThbest Oe3oriaTHo. KojkeH € BUIbHUM y BUOOP1 3aXMCHUKA CBOiX TIPaB.
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Jlns 3a0e3nedeHHs MpaBa Ha 3aXUCT Bl OOBMHYBAUECHHs Ta HaJaHHS IPaBOBOI
JOTIOMOTH TIPH BUPILICHHI CIpaB y CyJax Ta IHIIMX JEpXKaBHUX OpraHax B YKpaiHi mie
ajBoKaTypa.”

Everyone has the right to legal assistance. Such assistance is provided free of charge
in cases envisaged by law. Everyone is free to choose the defender of his or her rights.

In Ukraine, the advocacy acts to ensure the right to a defence against accusation and
to provide legal assistance in deciding cases in courts and other state bodies.

Article 63 § 3 - Crarts 63 § 3

“3acy/DKeHU KOPHUCTYEThCSl BCiMa MpaBaMH JIFOJUHH 1 TPOMAJITHUHA, 32 BUHSATKOM
00OMeXeHb, IKi BU3HAYCHI 3aKOHOM 1 BCTAHOBIICHI BUPOKOM Cy1y.”

A convicted person enjoys all human and citizens’ rights, with the exception of
restrictions determined by law and established by a court verdict.

Article 64 - Crarts 64

“KoHctuTymiiiHi mpaBa 1 CcBOOOIM JIOJAWHM 1 TPOMAJsSHHHA HE MOXYTh OYyTH
oOMeskeHi, KpiM BUMaJIKiB, nepeadauenux Koncruryuiero Ykpainu.”

Constitutional human and citizens’ rights and freedoms shall not be restricted, except
in cases envisaged by the Constitution of Ukraine.

C. Provisions of domestic law, inter alia, presented by the Government in their
observations

Imprisonment Before Trial Act 1993 - 3akod Ykpainu I[Ipo nonepense yB’sa3enus - 1993

Section 1 - Crarrs 1

“IlonepeaHe  yB’SI3HEHHS  BIAMOBIAHO 10  KPHUMIHAJIBHO-TIPOIECYATBHOTO
3aKOHOJIAaBCTBA YKpaiHUW € 3amoO0DKHHAM 3aX0J0M IIOJI0 OOBHHYBAY€HOTO, ITiICYHOTO,
MiJJO3PIOBAHOTO y BUMHEHHI 3JI0YMHY, 32 SIKUH MOXKe OyTH BH3HAYEHO MOKApaHHS Yy BUTIISII
1M030aBJICHHS BOJIi, Ta 3aCy/PKEHOT0, BUPOK IIOJI0 SIKOTO HEe HaOpaB 3aKOHHOI CHJIH.

[Topsimok momepeaHhOro YB’S3HEHHS BU3HAYAETHCS IIMM 3aKOHOM, KpuMiHaIbHO-
nporecyalbHUM 1 BunpaBHO-TpyIOBHUM KOJeKcamMM YKpaiHM Ta I1HIIUMH aKTaMu
3aKOHOJIaBCTBA.

Tpumanas oci0d, B3SITUX Mg BapTy, BIANOBIAHO M0 3aBAaHb KPUMIHAIBHOTO
CYJOYMHCTBA 3MAIMCHIOETbCA Ha TMPHUHLUMIAX HEYXWIBHOTO nojepxaHHi KoHcTUTyIil
VYkpaiau, BUMOr 3arajbHOI JeKIapariii mpaB JIOIUHHU, HITUX MDKHAPOIHUX MPABOBUX HOPM 1
CTaHJApTIB MOBOKEHHS 3 YB’SI3HEHUMU 1 HE MOKE MOEHYBATHCS 3 HABMUCHUMU JisIMH, 10
3aBAAlOTh (PI3UYHUX YW MOPATIBHUX CTPAKIaHb a00 MPUHIKYIOTh JIFOJICHKY T1THICTh.”

According to the Code of Criminal Procedure of Ukraine, an imprisonment before
trial is a preventive measure with regards to an accused, a defendant or a person suspected of
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having committed a crime punishable with imprisonment, as well as a sentenced person with
regards to whom a sentence has not yet been enforced.

The procedure of imprisonment before trial is defined by this law, the Criminal
Procedure Code and the Corrective labour Code of Ukraine and other legislative acts.

In accordance with the objectives of criminal jurisdiction the detention is effected on
the principles of compliance with the requirements of the Constitution of Ukraine, provisions
of the General Declaration of Human Rights and other legal norms and standards for
treatment of detained persons and cannot be based on deliberate actions causing physical or
moral suffer or degradation.

Section 8(4) - Crarts 8 (uactuHa 4)

“3acyKeHUX 0 CMEPTHOI Kapu TPUMAIOTh 130JbOBAHO Bij yCiX 1HIIUX 0Ci0O, sKi
nepeOyBaroTh IiJ BapTor0.”

Persons sentenced to capital punishment are to be held separately from all other
detained persons.

Section 9(1) - Crarts 9 (uactuHa 1)

“Ocobwu, B34TI mija BapTy, MaroTh npaBo (1) Ha 3aXKMCT BIAMOBIAHO 10 KPUMIHAIBHO-
MPOIeCyaIbHOTO 3aKOHOAABCTBA, (2) 3HAHOMUTHCA 3 MpaBUIaMU TPUMAaHHS IIiJl BapToo, (3)
Ha IIOJICHHY MPOTYJISHKY TPUBAIICTIO OJIHA TOJAMHA (BariTHUM >KiHKaM 1 JKIHKaM, SIKi MarOTh
npu coOi JiTei, HEMOBHOJITHIM, a TaKOXX XBOPHUM 3 J03BOJY JiKaps Ta 3a iX 3rofolo
TPUBAIICTh IIOACHHOI MPOTYJISHKH BCTAHOBIIOETHCA JO JIBOX T'OJUH), (4) olep)KyBaTu JiBa
pa3u Ha Micslb mepenadi ado MOCWIIKK Baror 10 BOCBMH KiJOTpaMiB Ta 0e3 oOMEKeHb
IpOIIOBI Tepeka3u 1 mepemadi, (5) KymyBaTH TPOTATOM MicsIs 3a Oe3roTiBKOBUM
PO3paxyHKOM HPOJYKTH XapuyBaHHs 1 MPEIMETH MepiIoi HeoOXiTHOCTI Ha CyMy JI0 OJHOTO
MIHIMQJIBHOTO PO3MIpY 3apoOiTHOI MjaTu Ta 0e3 0OMEKEeHb MUCHMOBE MPUIIAIJIs, Ta3eTH,
KHUTH 4epe3 TOPriBelIbHy MepexXy Ha 3aMOBIEHHS, (6) KOPUCTYBAaTHCS BIACHUM OJSITOM 1
B3yTTSIM, MaTH TPU cOO1 JOKYMEHTH 1 3alKCH, IO CTOCYIOThCA KpHUMIHAJIBHOI cripaBH, (7)
KOPHUCTYBAaTUCS TEJIeBI30paMu, OJEp)KaHUMHU BiJ poAWUIiB a00 IHIIUX OCi0, HACTUTLHUMU
irpaM#, Ta3eTaMy 1 KHUTaMH 3 010JTIOTEKH MICIIS ONEPEHHOTO YB I3HEHHS Ta MPUI0aHUMH
yepe3 TOPTiBeIbHY MEpexy, (8) BIANPaBIATH B 1HIUBIAyaIbHOMY TOPSIKY peiriiiHi oopsau
1 KOPHCTYBATHCSl DPEIIriHHOI0 JITEpaTypor Ta BJIACTUBUMH iX BIpYBaHHIO MpPEIMETaMH
pEeNirifHOro KyJbTy, BUTOTOBICHHMH 3 MAJIOI[IHHMX MaTepiajiB, SKIIO NPH LbOMY He
MOPYIIYETbCSI BCTAHOBJICHUNM y MICLAX IONEPEIHBOTO YB’SI3HEHHS MOPSAIOK, a TaKOX He
00MeXYIOThCSI TIpaBa iHIIMX 0Ci0, (9) Ha BOCBMUTOJUHHUI COH B HIYHUH Yac, i 9ac sSKOTO
HE JIOMYCKAaE€ThCsS 3allydeHHs 10 ydacTi B NPOLECYaJbHUX Ta IHIIMUX JiSX, 32 BUHSATKOM
HEBIAKJIAIHUX BHUMAJKiB, (10) 3BepTaTHCh 31 CKapramu, 3asBaMu Ta JIUCTaMH J0 JEP>KaBHUX
oprasiB i ciyk00BUX 0¢i0 y mopsiaky, BcraHoBiaeHoMy Crattero 13 mporo 3akony.”

Detained persons have the right (a) to be defended in accordance with the rules of
criminal law, (b) to be acquainted with the rules of detention, (c) to one hour’s walk a day
(the length of the walk may be extended to up to two hours for pregnant women, women who
have children accompanying them, persons under 18 years old and sick persons with
permission from their doctor and with their own consent), (d) twice a month to receive a
parcel (nepeoaua, nocunxa eacoro oo 8 xke) weighing up to eight kilograms and unlimited
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money transfers and unlimited amounts of money by way of remittance or personal delivery,
(e) to buy foodstuffs and toiletries to the value of one month’s minimum salary, paying by
written order, as well as stationery, newspapers and books without limitation through shops,
(f) to use his or her own clothing and footwear and to have with him or her documents and
notes related to his or her criminal case, (g) to make use of TV sets received from relatives or
other persons and board games, newspapers and books borrowed from the library in his or her
previous place of imprisonment or bought through shops, (h) individually to perform
religious rituals and use religious literature and objects made of semi-precious materials
pertaining to his or her beliefs provided that this does not lead to a breach of the order
applicable to places of imprisonment before trial or restrict the rights of other persons, (i) to
sleep for eight hours a night, during which time they shall not be required to participate in
proceedings or to do anything else except in cases of extreme emergency and (j) to lodge
complaints and petitions and send letters to State authorities and officials in accordance with
the procedure prescribed by Article 13 of this Act.

Section 11 - Crarrsa 11

“OcobaM, B3ATUM MiJl BapTy, 3a0€3MeUyrOThCcs MOOYTOBI YMOBH, IO BiJOBIJAIOThH
MpaBujIaM caHiTapii Ta Tiri€Hu.

Hopwma mutonti B kamepi 11 OHI€T B34TO1 111 BapTy 0COOH, HE MOKe OyTH MeHIe 2.5
KBaJpaTHOIO METpa, a JJIS BariTHOI >KIHKM a0o JXiHKH, sIKa Ma€ NpH co0i AWTHHY, - 4.5
KBaJ[paTHOT'O METpa.

OcobamM, B3STHM TiJ BapTy, HAJalOThCcs OE3IJIATHO 33 €JUHUMH HOPMaMH,
BcTaHoBieHUMHU KabineToM MiHicTpiB YKpainu, XapuyBaHHS, iHIUBIyalbHE CIIaJIbHE MICIIE,
MOCTUTBHI pedl Ta IHINI BHJAM MaTepiaJbHO-TIOOYTOBOrO mNpU3HA4YCHHSI. B HeoOXimHuUX
BUIA/IKaX 1M BUJAETHCS OJIAT 1 B3yTTS BCTAHOBJICHOTO 3pa3Ka.

Menuune o0OCITyroByBaHHS, a TaKOX JIKYBaJbHO-MPO(ITAKTHYHA 1 TPOTHEIIeMiuHa
poboTa B MICIIX IMOMEPEAHHOTO YB’SI3HEHHSI OPraHi3yIOThCS 1 MPOBOIATHCS BIAMOBIAHO 10
3aKOHOJIaBCTBA PO OXOPOHY 3/I0POB’sI.

[Topsimox HajaHHS YB S3HEHHUM MEIMYHOI JOTIOMOTH, BUKOPUCTAHHS JIKYBaJIbHUX
3aKJIa/iB OPTaHiB OXOPOHU 370POB’ S, 3AIYUYEHHS 3 IIEI0 METOI iX MEIMYHOTO TMEPCOHATy Ta
NPOBEJICHHS MEIUYHUX EKCIEepTH3 BU3HadaeTbcd MinicrepctBoM BryTpimmuix Chopas
VYkpaian, Cnyx6010 besnexku Ykpaiau i MinictepctBom 310poB’st Ykpainn.”

Detained persons should be provided with everyday conditions which meet sanitary
and hygienic requirements.

The cell area allocated to one detained person should be not less than 2.5 square
metres, and for a pregnant woman or a woman accompanied by a child, not less than 4.5
square metres.

Detained persons are to be supplied with meals, an individual sleeping-place,
bedclothes and other types of material and everyday provision free of charge and according to
the norms laid down by the Government. In case of necessity, they are to be supplied with
clothes and footwear of a standard form.
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Medical service and treatment and prophylactic and anti-epidemic measures in
detention cells are to be arranged and provided pursuant to legislation on health protection.

Medical care provided to detained persons, use of medical facilities of the healthcare
system, involvement of medical staff and conduction of medical examinations fall within the
competence of the Ministry of Interior of Ukraine, the Security Service of Ukraine and the
Ministry of Health Care of Ukraine.

Section 12(1) - CrarTs 12 (vactuna 1)

“ITobauenHs 3 poauuaMu ab0 THIIMMHU O0coO0aMu (K MPABHIIO, OAWH pa3 Ha MICAIb
TPUBAIICTIO BiJ OJHI€I JO JBOX TOAWH) MOXKE HAJAaBaTH B3STHUM IIiJI BapTy aiMiHICTpalris
MICIsl TOTIEPEHHOT0 YBSI3HEHHS JIUIIE 3 MHUCbMOBOTO J03BOJY CIIAYOTO, OPraHy Ai3HAHHS
a0o cyay, B IPOBA/DKEHHI SIKMX 3HAXOIUTHCS CIpaBa.”

Permission for relatives or other persons to visit a detained person (in principle, once
a month for one to two hours) can be given by the administrative authorities of the places of
imprisonment, but only with the written approval of an investigator, an interrogating
authority or a court dealing with the case.

Section 12(4) - CrarTs 12 (vactuna 4)

“Ocoba, B3dTa Mg BapTy, Mae mMpaBo Ha MoOaudeHHs 3 3aXMCHUKOM HAOJWHII, 0e3
0OMEKeHHS KITBKOCTI o0aveHb Ta X TPUBAJIOCTI, 3 MOMEHTY JIOIYCKY 3aXMCHHKA JI0 y4acTi
y crpasi, MiATBEPIHPKECHOT0 MUCHbMOBUM ITOBIIOMJICHHSIM 0coOM a00 opraHy, B MPOBaKEHHI
SIKUX 3HAXOJIUTHCS crpaBsa.”

Detained persons have the right to be visited by a defence counsel, whom he or she
may see alone, with no limitation as to the number of visits or their length, from the moment
the said counsel is authorised to act as a defender, this to be confirmed in writing by the
person or body dealing with the case.

Section 13(1) - CrarTs 13 (vactuna 1)

“Ocobm, B3ATI Mma BapTy, MOXYTh JIUCTYBaTUCS 3 poaudamMu a0o0 IHIIUMH
rpoMajsiHAMH, a TaKOoX MiJNPUEMCTBAMH, YCTaHOBaMHM, OpTaHi3alliiIMH 3 MHCbMOBOIO
J03BOJTy 0COOM ab0 OpraHy, B NMPOBAKEHHI SIKUX 3HAXOIUTHCSA crpaBa. [licis HaOpaHHS
BHPOKOM 3aKOHHOI CHJIM JINCTYBAHHS 3A1MCHIOETHCS 0€3 0OMeKeHb.”

Detained persons can exchange letters with their relatives and other persons and
enterprises, establishments and organisations with the written permission of an authority
dealing with the case. After a sentence starts to run, correspondence is no longer subject to
any limitations.

Correctional Labour Code - BunpaBHo-TpyI0BHHA KoaeKC YKpaiHu

Section 28 - Crarts 28

“OCHOBHUMH BHMOTaMH pEXKHMY B MICISIX IM030aBIICHHS BOJII €. 0OOOB’SI3KOBa
130JISIMIis1 3aCy/DKEHUX 1 MOCTIMHUN HArJIA 3a HUMH 3 TUM, 00 BHKIIIOYAIacs MOKIHUBICTh
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YYUHCHHST HUIMH HOBHX 3JIOUYMHIB UM IHIIMX aHTUTPOMAJICHKMX BUMHKIB; TOYHE i HEYXUIIbHE
BUKOHAHHS HUMH CBOIX OOOB’S3KiB; Pi3HI YMOBH TpHMaHHS 3aJIEKHO BiJ XapakTepy Ta
CTYTEHS CYCIJIBHOI HeOE3MeUHOCTI BUNHEHOTO 3JI0UYMHY, OCOOH 1 TOBEAIHKU 3aCY/IKEHOTO.

3acyKeHi HOCSATh OJIST €MHOTO 3pa3ka, iX MiAJalTh OOIIYKOBi; OCOOMCTHI OOITyK
MIPOBOJIUTHCS 0COOaMHU OJHI€T cTaTi 3 o0mryKyBaHuM. KopecronaeH1is 3acy/DKeHUX MiIIsTsie
IIEH3Ypi, @ TOCHIIKH, Iepeadi 1 6anaepoIi - IperysaoBi.

Y  BUNPaBHO-TPYIOBHX YCTAaHOBAaX BCTAHOBIIOETHCS CYBOPO pEriaMEHTOBaHUI
BHYTPIIIHIN pO3MOPSIIOK.

30epiraHHs 3ayPKEHUMH TPH COO1 TPOIIeH Ta IIHHUX pedeid, a TAaKOXK MPeIMETIB, sKi
3a00pOHEHO BUKOPHCTOBYBATH y BUPABHO-TPYJOBUX yCTAaHOBAX, HE JIOIMyCKaeThCs. BusBieHi
y 3aCy/KEHHMX TpOIIi Ta iHIII pedi BWIYYAIOTHCS 1, SIK MPABHIO, TMEPENAIOTHCS B JOXOX
JepkKaBM 3a MOTHBOBAHOIO IIOCTAaHOBOIO HayalbHHKA BHIIPABHO-TPYJOBOI  YCTaHOBHU
CaHKIIIOHOBAHOIO IMPOKYPOPOM.

[epenix 1 KiABKICTh MPEIMETIB Ta peueH, sIKM 3acyPKeHI MOXYTh MaTu mpu coOi, a
TaKOX IOPSIOK BWIUIYYEHHS IIPEAMETIB, SKH 3a00HEHO BUKOPCTOBYBAaTH Y BHIIPABHO-
TPYAOBUX YCTAHOBAX, BCTAHOBIIOIOTHCS [IpaBuiiaMu BHYTPIIIHBOTO PO3MOPSIIKY BUIIPABHO-
TPYIOBHX YCTaHOB.

VY nopsinky, BctaHoBiieHOMY uM KoziekcoMm, 3acyIDKEHHM JTO3BOJISIETHCS KYITyBaTH 32
0€3roTiBKOBUM PO3PAaXyHKOM MPOAYKTH XapuyyBaHHsS 1 MpEAMETH Mepuioi NmoTpedHu, mMatu
moOaveHHsI, OJICPXKYBaTH TOCUJIKH, TIepenadi, OaHaepoJii, TPOIIOBI NEPEKas3H, JTUCTYBATHCH,
BIJIIIPABJISITH TPOLIOBI NIEpeKa3u poanyam.”

The main features of the regime in detention establishments are: the compulsory
isolation of sentenced persons and permanent supervision over them, so as to exclude any
possibility of new crimes or other anti-public acts being committed by them; precise and
steady observance of obligations by these persons; and various detention conditions
dependent on the character and gravity of the committed offence and the personality and
behaviour of the sentenced person.

Sentenced persons shall wear a uniform. They shall be searched; body searches shall
be conducted by persons of the same sex as the person searched. Correspondence shall be
subject to censoring, parcels and post packages - to opening and checking.

A strict internal routine and rules shall be established in corrective labour
establishments.

Sentenced persons shall be prohibited to keep money and valuable objects, or other
objects not allowed to be used in corrective labour establishments. When found, money and
valuable objects shall be confiscated and, as a rule, transferred to the State under a reasoned
decision of the governor of the institution, sanctioned by a prosecutor.

A list of objects which sentenced persons are allowed to possess, showing the number
or quantity of each which they are allowed to possess, as well as a procedure for confiscating
objects the use of which is prohibited in corrective labour establishments, shall be established
by internal regulations of corrective labour establishments.
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Under the procedure established by this Code, sentenced persons are allowed to buy
food and articles of daily necessity, paying by written order, to be visited, to receive parcels,
packages, postal packages and money by remittance, to correspond and to send money to
relatives by remittance.

Section 37(1) - Crarts 37 (uactuna 1)

“3acy/DKeHUM JTO3BOJISIETBCS KYIMyBaTH 3a O€3rOTIBKOBUM PO3PAaXyHKOM MPOIYKTH
XapuyyBaHHsI 1 IPEIMETH MepIIoi TOTPeOn Ha KOLITH, OJIepKaHi 3a epeKazamMmu.”

Sentenced persons are allowed to buy food and articles of daily necessity, paying by
written order, out of the money received by remittance.

Section 41 - Crartsa 41

“3acyKeHUM, SIKUX TPUMAOTh Yy BUIPABHO-TPYAOBUX KOJIOHISIX, JO3BOJSETHCS
OJICPXKYBaTH MPOTITOM TPOTATOM POKY: Y KOJIOHISX 3arajlbHOrO PEXHUMY - 7 TIOCHIIOK
(mepenad), MOCUIICHOTO PEXHUMY - 6 TIOCHIIOK (IIepeiad), CyBOPOTO i OCOOIMBOTO PEXUMY - 5
NoCWIOK (mepenay). 3acy/DKEHHM, SKHX TpPUMAlOTh Y BHXOBHO-TPYAOBUX KOJIOHISIX.
JIO3BOJISIETHCSL OJICPYKYBATH MPOTATOM POKY: y KOJIOHISIX 3arajibHOTO pekuMy - 10 mocHiiok
(mepenay), MOCUIICHOTO PEKUMY - 9 TOCHIIOK (TIepeaay).

3acymKeHnuM, SKi BiOyBalOTh 1MO30aBJICHHSI BOJII B TIOpMax, OJIEp KaHHS MOCHUIIOK 1
nepeaay He J03BOJISIETHCS.

3acy/pKeHUM, HE3aJIeKHO B MPHU3HAYCHOTO IM BHAY PEXHUMY, JIO3BOJISETHCS
oJepKaHHSI HE OUIbII K JBOX OaHAEpoJied Ha PIK, a TaKoXX MpuadOaHHS 0e3 0OMEKEHHS
JTepaTypu 4epe3 KHUTOTOPTiBEIbHY MEPEXKY.

Y BUNPaBHO-TPYJIOBUX KOJIOHISIX-TIOCENIEHHSAX YyCiX BUMIB KUIBKICTh MOCHIIOK,
nepeaad i 0aHAeposIeH, 0epP)KyBaHUX 3aCyKEHUMHU, HE OOMEKYETHCSI.

[Tepenik mpoayKTiB Xap4dyBaHHS 1 MPEIMETIB MEpIIoi MOTPeOH, SKi JO3BOJISIETHCS
OJICpKYBaTH 3acCy/DKEHHUM Yy TIOCWIIKax, Iepegadax 1 OaHIEpossax, a TaKoX HOpPsI0K
NpUMaHHS Ta BPYYEeHHS 3aCyJDKEHHM IOCUJIOK, BU3Ha4aroThes [IpaBmiiaMu BHYTpPIIIHBOTO
PO3MOPAAKY BUIIPABHO-TPYI0OBUX YCTAHOB.”

Sentenced persons held in corrective labour colonies are allowed to receive, per year:
7 parcels or packages in the general regime colonies, 6 parcels or packages in the
strengthened regime colonies and 5 parcels or packages in the strict and special regime
colonies. Sentenced persons held in the educational labour colonies are allowed to receive per
year: 10 parcels or packages in the colonies of general regime and 9 parcels or packages in
the colonies of strengthened regime.

Sentenced offenders serving their sentence in a prison are not allowed to receive
parcels or packages.

Irrespective of the type of regime under which they are held, sentenced persons shall
be allowed to receive not more than 2 postal packages per year, as well as to buy literature
through the sales distribution network without any restriction.
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The quantity of parcels, packages and postal packages of all types is not restricted for
sentenced persons held in corrective labour colonies.

A list of foodstuffs and articles of daily necessity which sentenced persons are
allowed to receive in parcels, packages and postal packages, as well as the procedure for the
receipt of the parcels, packages and postal packages and their delivery to the sentenced
persons, shall be defined in the internal regulations of corrective labour establishments.

Section 42 - Crarts 42

“3acy/DKEHUM JIO3BOJISIETBCS OJICP)KyBaTH Oe3 OOMEKEHHsI TPOIIOBI TepeKasu i
BIJIIPABJISITH TPOIIOBI MEPeKa3u poauyuaMm, a 3 JO3BOJY aJAMIHICTpaIlii BUIPABHO-TPYIOBOI
yCTaHOBH 1 IHIUM ocobam. OnepikaHi MO Mepeka3ax TPOIl 3apaXxOBYIOThCS Ha OCOOOBUI
PaxyHOK 3aCyI>)K€HOTro0.”

Sentenced persons are allowed to receive unlimited amounts of money by remittance,
as well as to send money to their relatives and, if this is permitted by the authorities of the
corrective labour establishments, to other persons. The money received by remittance is
transferred to the personal account number of the sentenced person.

Section 43(2) - CrarTs 43 (vactuna 2)

“B TropMax 3acy/KeHI MOXYTh OACP)KYyBaTH JINCTU 0€3 OOMEXKEHHS iX KIJIBKOCTI, a
BIJITPABJIATH JIUCTH 32 TAKUMH HOPMaMU: Ha 3arajJbHOMY PEXHUMI - OJIUH JIUCT Ha MICSIlb, HA
CYBOPOMY PEKHMI - OJIUH JIUCT Ha JiBa MicsIi.”

Sentenced persons held in prisons may receive unlimited mail and may send letters as
follows: one letter per month for those held under general regime and one letter every two

months for those held under the strengthened regime.

Public Prosecution Office Act - 3axoH Ykpaigu [Ipo mpokyparypy

Section 12(1) - CrarTs 12 (vactuna 1)

“IIpokypop po3risase 3asBH 1 CKaprd Mpo TOPYIICHHS TMpaB TPOMAJISIH Ta
IOPUANYHUX OCi0, KpIM CKapT, pO3TJIST IKUX BIJTHECEHO 10 KOMIETEeHIIii cyay.”

The public prosecutor deals with petitions and complaints concerning breaches of
rights of citizens and legal entities, except complaints which are within the competence of the
courts.

Section 12(4) - Crarrs 12 (uactuna 4)

“IlpuiiHsTe TPOKYPOPOM pIIIEHHS MOXE OyTH OCKapKEeHE BHILECTOSUOMY
MIPOKYPOPY, a B Iepe10aueHnX 3aKOHOM BHUITJIKax - 10 Cyay.”

The prosecutor’s decision is open to an appeal to the supervising prosecutor and, in
certain cases, to the court.
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Section 12(5) - CrarTs 12 (vactuna 5)
“Pimenns, BuHeceHe [ enepanpauM [IpokypopoM, € ocTaTouHUM.”
The decision of the Prosecutor General is final.

Section 38 - Crartsa 38

“IIpokypop, Oro 3aCTyITHUK MalOTh IIPABO B MEKaxX CBOEI KOMIETEHIIi1 BUTpeOyBaTH
13 cyay Oynmb-siky crpaBy a00 KaTEropiro CIpaB, MO SKHX BHPOKH, PIllIEHHS, yXBajau abo
MOCTaHOBU HaOpaiIy 3aKOHHOI CHUJIH. 3a HASBHOCTI MiJICTaB JUIsl MEPErJIsiay CIpaBu B MOPAIKY
CYIOBOTO HATJSAy MPOKYpOp TPUHOCHTH TIPOTECT HA BUPOK, pIllIeHHS, yXBamy abo
MOCTAHOBY Cyy.”

It falls within the competence of the prosecutor or his deputy to make a request to a
court for any materials in a case where a judgement or other decision has come into force. If
there are any grounds for reopening of the procedure, the prosecutor files a protest against the
court judgement or any other decision.

Section 44(1) - Crarts 44 (qactuna 1)

“IIpeqMeTOM HarISALy € TOACp KaHHS 3aKOHHOCTI i yac nepeOyBaHHS 0ci0 y MicCIIsX
1M030aBJICHHS BOJI, MONEPEIHBOTO YB SI3HEHHS, BUIPABHO-TPYJAOBUX Ta IHINHUX YCTAaHOBAX,
0 BHUKOHYIOTh TOKapaHHs, ab0 3aX0qu MPUMYCOBOTO XapakTepy, SKi MPU3HAYAIOTHCS
CYJIOM, JIOJICPKaHHS BCTAaHOBJIECHOTO KPHUMIHAJIbHO-BUKOHABYMM 3aKOHOJABCTBOM IOPSIKY
Ta yMOB TpuMaHHS a0o BiAOyBaHHS MOKapaHHS oco0aMu y IMX YCTaHOBaxX, iX MpaB i
BHUKOHAHHS HUMH CBOiX 00OB’S3KIB.

[Ipokypop mae nipaBo:

(1) y Oynp-sSkMii Yac BIABIMYyBAaTH MICH TPUMaHHSA 3aTPUMAHHMX, TOMEPEIHBOTO
YB’SI3HEHHS, YCTaHOBH, B SKUX 3aCy/UKEHI BiAOyBalOThb MOKAapaHHsS, YCTaHOBU JUIS
MIPUMYCOBOTO JIIKYBaHHS 1 TIEPEBUXOBAHHSA, OMHWTYBAaTH OCiO, M0 TaM TiepeOyBaroOTh,
3HaHOMUTHUCH 3 JOKyMEHTaMH, Ha IJCTaBl SKUX IIi O0COOM 3aTpHMaHi, 3aapelIToBaHi,
3acyKeHi a00 JI0 HAX 3aCTOCOBAHO 3aXO0/M IPUMYCOBOTO XapaKkTepy;

(2) MEePEBIPATH 3aKOHHICTh HaKa3iB, PO3MOPS/DKEHb 1 IMOCTAHOB aiMiHICTpaIli X
YCTaHOB, 3yNHMHATH BUKOHAHHS TaKUX aKTiB, ONPOTECTOBYBATH abO CKAacCOBYBATH iX y pasi
HEBIIMOBIIHOCTI 3aKOHOJABCTBY, BHUMAaraTH BiJ IOCaJOBUX OCIO TOSCHEHb 3 TPHBOIY
JOIYIIEHUX MTOPYLIEHb.”

The matters subject to the public prosecutor’s supervision are adherence to the
legislation governing the stay of persons in detention, in imprisonment before trial or in
corrective labour or other establishments for the execution of sentences or coercive actions
ordered by a court; adherence to the procedures and conditions for holding or administering
punishment to persons in those establishments; the rights of such persons and the manner of
carrying out their duties under the criminal law and legislation on the enforcement of
sentences.
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The public prosecutor can

(1) at any time visit places of detention or imprisonment before trial, establishments
where sentenced persons are serving sentences or establishments for compulsory treatment or
reform in order to question persons or peruse documents on the basis of which persons have
been detained, arrested or sentenced or compulsory measures have been applied to them.

(2) examine the legality of orders, resolutions and decrees issued by the administrative
authorities of such establishments, terminate the implementation of such acts, appeal against
them or cancel them where they do not comply with the law and can request officials to give
explanations concerning breaches which have occurred.

COMPLAINTS

1. Under Article 5 §§ 1(c) and 3 and Article 13 of the Convention the applicant complains
about the arbitrary nature of his arrests. He claims that he was arrested on 27 February, 1 and

10 March 1995, but the decision ordering his detention on remand was given only on
13 March 1995.

2. Under Articles 8 § 1 and 13 of the Convention he complains that when he was detained
on 10 March 1995, for ten days his mother was not informed about the place of his detention.

3. The applicant invokes Article 6 § 3(c) and (d) of the Convention claiming that the
criminal proceedings brought against him were unfair and that he was compelled to plead
guilty. He maintains that the court refused to examine a witness proposed by him. He further
submits that he was deprived of any legal representation between 10 March and 25 July 1995.

4. Under Articles 3 and 13 of the Convention the applicant complains that since
10 March 1995 he has been tortured: he was beaten at the moment of his arrest, his hands were
squeezed with shackles, he was strangled and so he was forced to plead guilty. He was refused
leave to bring any criminal procedure in relation to these tortures.

5. Invoking Article 13 of the Convention the applicant complains that he was sentenced to
death for a crime which, he says, he did not commit.

6. The applicant further complains under Article 14 of the Convention that the request by
his lawyer and his mother for psychiatric examination justified by the applicant's mental illness
was refused by the court as well as their request to complete the applicant's court file with
already existing medical documents on his mental health.

7. He further complains under Article 3 of the Convention about the conditions to which
he is subjected on death row in Khmelnitsky prison. He was placed in a cell with a man
suffering from tuberculosis of advanced level: the applicant became infected and his health has
deteriorated. He is prevented from having outdoor walks and receiving extra parcels of food
from his mother. He complains about having been placed in a single cell for more than six
months. His lawyer has been refused any information about the regime applied to the
applicant.
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8. Invoking Articles 3, 6 § 3(c), 8 § 1 and 13 of the Convention, the applicant complains
that for more than eight months he was not allowed the visit of a notary for the purposes of
certification of his power of attorney.

PROCEDURE

The application was introduced before the European Commission of Human Rights
on 17 September 1996 and registered on 22 January 1998.

On 7 September 1998 the Commission decided to communicate the application to the
respondent Government.

The Government’s written observations were submitted on 28 December 1998, after
an extension of the time-limit fixed for that purpose. The applicant replied on 7 February
1999. On 2 April 1999 the Government submitted their supplementary observations.

On 1 November 1998, by operation of Article 5 § 2 of Protocol No. 11 to the
Convention, the case fell to be examined by the Court in accordance with the provisions of
that Protocol.

THE LAW

1. Under Article 5 §§ 1(c) and 3 and Article 13 of the Convention the applicant complains
about the arbitrary nature of his arrests. He claims that he was arrested on 27 February, 1 and
10 March 1995, but that the decision ordering his detention on remand was given only on
13 March 1995. Under Article 8 § 1 and Article 13 of the Convention he complains that when
he was detained on 10 March 1995, for ten days his mother was not informed about the place of
his detention. Invoking Article 6 § 3(c) and (d) of the Convention the applicant claims that the
criminal proceedings brought against him were unfair and that he was compelled to plead
guilty. He maintains that the court refused to examine a witness proposed by him. He further
submits that he was deprived of any legal representation between 10 March and 25 July 1995.
The applicant further complains, under Articles 3 and 13 of the Convention, that he was beaten
at the moment of his arrest and forced to plead guilty. He was refused leave to bring any
criminal procedure in relation to these tortures. Invoking Article 13 of the Convention, the
applicant also claims that he was sentenced to death for a crime which, he says, he did not
commit. The applicant further complains under Article 14 of the Convention that the request
by his lawyer and his mother for psychiatric examination justified by the applicant's mental
illness was refused by the court as well as their request to complete the applicant's court file
with already existing medical documents on his mental health.

The Government submit that the applicant was apprehended as a suspect by the
Khmeltnisky Prosecutor’s Office investigator on 10 March 1995 of which his mother was
informed on the same day. He was detained on 13 March 1995 of which his mother was
informed on the same day. On 10 March 1995 he was informed about his right to have a
defence counsel, but he refused to accept legal assistance. During the pre-trial investigation and
at the trial, the applicant gave evidence and pleaded guilty stating that he gave evidence of his
own free will and that no unlawful methods of investigation had been applied to him. During
the investigation and court proceedings the applicant was legally represented.
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The Government further submit that following the appeals made by the applicant’s
parents and the applicant himself alleging unlawful methods applied to him, namely torture,
beating, cruel inhuman treatment, receiving evidence under threats, falsification of the
criminal case and violation of the criminal procedure law by the investigation authorities and
the court and unreasonable conviction, the prosecution and other judicial authorities
examined the applicant’s allegations and found them unsubstantiated. The Government also
state that the applicant did not lodge any complaint concerning the conditions of his pre-trial
detention. They finally state that the applicant’s mental health was examined by the
investigation authorities and by the court. A forensic psychiatric expertise showed that he could
be brought to the court.

The applicant contests the Government’s arguments.

The Court observes that the applicant’s complaints concerning his arrest, the pre-trial
detention and the criminal proceedings brought against him relate to the period prior to 11
September 1997, which is the date of the entry into force of the Convention with respect to
Ukraine. The Convention only governs, for each Contracting Party, facts subsequent to its
entry into force with respect to that Party.

It follows that this part of the application is incompatible ratione temporis and with
the provisions of the Convention, within the meaning of Article 35 § 3 of the Convention, and
must be rejected pursuant to Article 35 § and 4 of the Convention.

2. The applicant further complains under Article 3 of the Convention about the conditions
to which he is subjected on death row in Khmelnitsky prison. He says that he was confined in a
cell with a man suffering from tuberculosis of advanced level: the applicant became infected
and his health has deteriorated. He is prevented from having outdoor walks and receiving extra
parcels of food from his mother. He complains about having been placed in a single cell for
more than six months. His lawyer has been refused any information about the regime applied
to the applicant.

The Government submit that all the relevant detention rules applied to the applicant,
including the cell facilities, medical treatment, visits and correspondence, are governed by
Sections 1, 8, 9, 11, 12 and 13 of the Imprisonment Before Trial Act of 30 June 1993 (“the
1993 Act”), Sections 43, 43(1), 44, 45, 61, 155, 345, 397, 399 of the Code of Criminal
Procedure and Sections 28, 37, 38, 40, 41 and 42 of the Correctional Labour Code.

According to Section 8(4) of the 1993 Act, a person sentenced to capital punishment
is kept in custody, separated from other prisoners. In certain cases, two inmates may share
one cell. On 9 February 1997 the applicant has been confined in a cell which satisfied the
requirements of these provisions. The cell facilities comply with the requirements for sanitary
and hygiene standards: it measures 9.75m? or 29.2m’, it has a radio, bed, table, sufficient
natural and electrical lighting, heating, water supply and a toilet facility. The cell is heated
during the fall and winter. Currently, there is no other inmate placed in the applicant’s cell.

The Government further submit that the applicant is provided with three meals a day
as prescribed by Section 11(3) of the 1993 Act, and with clothing, footwear, bedclothes and
articles for personal hygiene. Since April 1998 he has been allowed to have daily outdoor
walks of one hour and to do physical exercises.



41707/98 -16 -

The Government also submit that medical assistance, treatment and prophylactic and
anti-epidemic measures for persons sentenced to capital punishment are arranged and
provided in accordance with the health protection legislation. They add that on 13 March and
19 August 1995, the applicant and another inmate respectively underwent a general
examination including an X-ray which showed that neither of them were suffering from
tuberculosis. The applicant and the other inmate were placed in the same cell on
3 February 1997. On 4 July 1997 a general medical examination of the other inmate showed
that he was suffering from tuberculosis of the lungs without emission of microbacteria. The
applicant and his cell-mate were moved separately to different cells. The same day the
applicant underwent a medical examination which showed that he was also suffering from
tuberculosis of the lungs. According to the Government, the applicant could not have
contracted the disease from his cell-mate as they both got ill at the same time. The applicant
and the other inmate were again in the same cell between 29 October and 14 November 1997
and between 20 February and 14 October 1998.

The Government submit that the applicant’s allegations that he is not allowed to
receive parcels from his mother are untrue. They state that persons sentenced to death may
receive 2 parcels of up to 8 kg each per month before the sentence comes into effect and
2 parcels up to 8 kg per year after the sentence comes into effect. According to the prison
records, the applicant has received 15 parcels and packages from his relatives and has never
made any complaint about the arrival of food parcels. Besides, inmates may purchase food
and toiletries twice a month in a prison shop up to the amount of the minimum monthly
salary, and newspapers and books without limitation. The quality of food complies with the
national law. The Government note that between October 1997 and October 1998 the
applicant purchased food and toiletries on a regular basis. Moreover, between March 1996
and October 1998 his relatives made 28 requests to visit him, all of which were granted.

The Government contest the applicant’s allegation that the prison authorities refused
to inform his lawyer about the regime of detention under which he is being held. On
6 January 1998 his lawyer was informed that the applicant’s regime was regulated by the
1993 Act, the Correctional Labour Code and the Instruction of the Ministry of the Interior, as
approved by the Prosecutor General, the Ministry of Justice and the Supreme Court. He could
not examine the Instruction as it is classified as restricted, but he was given detailed
information as to its contents. The Government add that the applicant’s lawyer has not
complained that the prison authorities have refused to provide information on this issue.

Finally, the Government submit that the applicant’s allegations about violations of the
rules on detention conditions have been examined and found unsubstantiated. The applicant
has not lodged any complaint with the prosecution authorities in this respect.

The applicant contests the Government’s arguments and states that they contain
“obvious untruths”, e.g. that he had already been sentenced, that his allegations concerning a
prohibition on receiving food parcels from his mother had not been substantiated, and that he
is allowed to have two-hour visits from his relatives as provided for by law. He also states
that the information provided by the Government concerning the legal basis for the
conditions of detention on death row is not complete.

In their further observations the Government state that there have been no complaints
from the applicant’s relatives in connection with any prohibition on sending him food parcels.
They note that between 2 February 1996 and 14 April 1998 the applicant received 15 parcels
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and that between 16 April 1996 to 4 February 1998 he had 20 one-hour meetings with his
relatives. The Government also state that the applicant’s allegations about torture are untrue.
On 25 February, 29 April and 27 October 1998 the applicant made a written statement that he
had no complaints concerning violations of his rights, the conditions of his detention, medical
treatment or torture, inhuman or degrading treatment during his detention on death row.

The Government finally state that the applicant’s previous sentence to three years’
imprisonment was lifted in accordance with the Order of the President of 1 August 1994.

The Court considers, in the light of the parties’ submissions, that this part of the case
raises complex and serious issues of law and facts under the Convention, the determination of
which should depend on an examination of the merits of the application as a whole. The Court
concludes, therefore, that this part of the application is not manifestly ill-founded within the
meaning of Article 35 § 3 of the Convention. No other grounds for declaring it inadmissible
have been established.

3. The applicant finally complains under Articles 3, 6 § 3(c), 8 § 1 and 13 of the
Convention that for more than eight months he was not allowed a visit of a notary for the
purposes of certification of his power of attorney.

The Government submit that during 1997 the applicant’s mother repeatedly requested
the Director of the Investigation Isolation Ward to certify a power of attorney from her son in
favour of his lawyer so that he could act for him in the criminal proceedings which had led to
his detention. As the Director was not competent to deal with her requests, the case was
remitted to the Khmelnitsky Regional Court which, on 10 December 1997, permitted a notary
to visit the applicant. The visit took place on 10 February 1998.

The applicant claims that the problems which arose in connection with his request to
the Director of the prison to certify his representative were all artificial because directors of
other prisons do certify letters of authority by persons sentenced to death.

The Court considers, in the light of the parties’ submissions, that this part of the case
raises complex and serious issues of law and facts under the Convention, the determination of
which should depend on an examination of the merits of the application as a whole. The Court
concludes, therefore, that this part of the application is not manifestly ill-founded within the
meaning of Article 35 § 3 of the Convention. No other grounds for declaring it inadmissible
have been established.

For these reasons, the Court, unanimously,
DECLARES ADMISSIBLE, without prejudging the merits, the applicant’s
complaints concerning the conditions to which he is subjected on death row in

Khmelnitsky prison; and

DECLARES INADMISSIBLE the remainder of the application.

Vincent Berger Matti ~ Pellonpaa
Registrar President



