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In the case of Diizdemir and Giiner v. Turkey,
The European Court of Human Rights (Second Section), sitting as a
Chamber composed of:
Francoise Tulkens, President,
Ireneu Cabral Barreto,
Danuté Jociené,
Andrés Sajo,
Nona Tsotsoria,
Is1l Karakas,
Kristina Pardalos, judges,
and Sally Dollé, Section Registrar,
Having deliberated in private on 4 May 2010,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in two applications (nos. 25952/03 and 25966/03)
against the Republic of Turkey lodged with the Court under Article 34 of
the Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”) by two Turkish nationals, Mr Isa Diizdemir
and Mr Guyasettin Giiner (“the applicants™), on 26 May 2003.

2. The applicants were represented by Mr S. Cinar, a lawyer practising
in Diyarbakir. The Turkish Government (“the Government”) were
represented by their Agent.

3. On 14 September 2007 the President of the Second Section decided to
give notice of the applications to the Government. It was also decided to
examine the merits of the applications at the same time as their admissibility
(Article 29 § 3).

4. By a letter dated 9 July 2009, the respondent Government informed
the Court that the first applicant, Mr Isa Diizdemir, had died on
19 April 2008. By a letter dated 6 August 2009, the applicants'
representative verified the first applicant's death on the said date and
informed the Court that his heirs, namely Mr Mehmet Diizdemir,
Mr Siikrii Diizdemir, Mr Ahmet Diizdemir, Mr Abdurrahman Diizdemir,
Mr Harun Diizdemir and Mr Musa Diizdemir, wished to pursue his
application.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASES

5. The applicants were born in 1981 and 1961 respectively and lived in
Diyarbakar.

6. On 5 May 1999 the applicants were laid off by the Diyarbakir Sur
Municipality (“the Municipality”), with which they had been temporarily
employed.

7. The applicants subsequently brought separate actions before the
Diyarbakir Labour Court against the Municipality, claiming outstanding
salaries, dismissal indemnities, severance pay and other pecuniary rights.

8. On 23 December and 11 November 1999, respectively, the labour
court granted the applicants' request and ordered the payment of
324,681,000 Turkish liras (TRL)! to the first applicant and
TRL 927,531,000% to the second applicant, together with interest. In the
absence of an appeal, these judgments became final on 3 January 2000 and
22 November 1999, respectively.

9. At the date of introduction of the applications, the judgment debts
were still outstanding. However, in the meantime, friendly settlement
agreements were reached between the applicants and the Municipality on
31 July 2008 and 10 February 2005, respectively, and the relevant payments
were made to the applicants.

II. RELEVANT DOMESTIC LAW

10. The relevant domestic law and practice in force at the material time
are outlined in Ekici and Others v. Turkey (no. 28877/03, §§ 11-13,
23 September 2008).

THE LAW

11. Given the similarity of the applications, both as regards fact and law,
the Court deems it appropriate to join them.

1. Equivalent of approximately 600 euros (EUR) at the material time.
2. Equivalent of approximately EUR 1,800 at the material time.
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I. LOCUS STANDI

12. The Court notes that the first applicant, Mr isa Diizdemir, died on
19 April 2008 and that his heirs, namely Mr Mehmet Diizdemir,
Mr Siikrii Diizdemir, Mr Ahmet Diizdemir, Mr Abdurrahman Diizdemir,
Mr Harun Diizdemir and Mr Musa Diizdemir, expressed their wish to
pursue the application.

13. The Government contested the applicant's heirs standing before the
Court, arguing that although the applicant had died on 19 April 2008, his
heirs had only expressed their wish to pursue the application on
6 August 2009, after the Government had notified the Court of the
applicant's death.

14. The Court reiterates that in a number of cases in which an applicant
died in the course of the proceedings, it has taken into account the
statements of the applicant's heirs or of close family members expressing
their wish to pursue the proceedings before the Court (see, among many
others, Dalban v. Romania [GC], no. 28114/95, § 39, ECHR 1999-VI;
Latif Fuat Oztiirk v. Turkey, no. 54673/00, § 27, 2 February 2006; Mutlu
v. Turkey, no. 8006/02, §§ 13-14, 10 October 2006).

15. Considering that the applicant's heirs have a “definite pecuniary
interest” in the enforcement of the labour court judgment in the present
case, the Court finds, without prejudice to the Government's other
preliminary objections, that they have standing to continue the present
proceedings in the applicant's stead. However, Mr Isa Diizdemir will
continue to be referred to as the applicant.

II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
AND ARTICLE 1 OF PROTOCOL NO. 1 TO THE CONVENTION

16. The applicants alleged that the failure of the authorities to comply
with the Diyarbakir Labour Court's judgments for a long period of time
constituted a violation of their rights protected by Article 6 § 1 of the
Convention. They also complained under Article 1 of Protocol No. 1 that
the authorities' failure to pay the judgment debts breached their rights to the
peaceful enjoyment of their possessions.

A. Admissibility

17. The Government submitted that, after the applications were lodged,
the Municipality had invited the applicants to collect the outstanding
amounts payable to them. As a result, they had reached friendly settlement
agreements with the Municipality. The Government thus asked the Court to
declare the applications inadmissible as the applicants had lost their victim
status.
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18. The applicants contended that they had signed the said agreements
by reason of their financial vulnerability and that the amounts they had
received under these agreements merely constituted partial payments.

19. The Court observes that the settlement agreements stipulated that the
applicants waived any outstanding compensation claims, rights and other
credits including costs, expenses and legal fees, against the payment of
certain lump sums.

20. The Court considers that the applicants' victim status has only been
partially reduced by virtue of the agreements which they signed. The
domestic settlements covered their claims under Article 1 of Protocol No. 1
and thus the “matter” which was resolved through the settlement protocols
was solely the “deprivation of property” complaint. Indeed, while the
payment of the outstanding amounts may have sufficiently responded to the
property related matters, it did not remedy the applicants' complaint under
Article 6 § 1 of the Convention concerning crucial employment issues,
caused by the authorities' failure to execute the labour court's judgments for
a significant period of time.

21. In these circumstances, and relying on its case-law (see Cicek and
Oztemel and Others v. Turkey, nos. 74069/01, 74703/01, 76380/01,
16809/02, 25710/02, 25714/02 and 30383/02, §§ 23-25, 3 May 2007; Ekici
and Others, cited above, § 19), the Court considers that the applicants'
victim status has been removed in the context of Article 1 of Protocol No. 1,
and the applicants' complaint thereunder should be rejected as being
manifestly ill-founded, pursuant to Article 35 §§ 3 and 4 of the Convention.
However, their complaint under Article 6 § 1 requires a separate
examination on the merits and there are no other grounds for declaring it
inadmissible under Article 35 § 3 of the Convention.

B. Merits

22. The Court notes that the Diyarbakir Labour Court's judgments of
23 December and 11 November 1999 in respect of the applicants remained
unenforced until the signing of the settlement agreements on 31 July 2008
and 10 February 2005, respectively.

23. In view of the above, the Court considers that by failing for several
years to take the necessary measures to comply with the final judicial
decisions in the present cases, the authorities deprived the provisions of
Article 6 § 1 of most of their useful effect (see Cicek and Oztemel and
Others, cited above, § 48; Ekici and Others, cited above, § 38).

24. There has accordingly been a violation of Article 6 § 1 of the
Convention in respect of both applicants.
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III. APPLICATION OF ARTICLE 41 OF THE CONVENTION

A. Damage and costs and expenses

25. The applicants each claimed 25,348 Turkish liras (TRY?)* in respect
of pecuniary damage which sums, according to them, were equivalent to the
amount the judgment debts would have grown into, had they been paid
promptly and deposited in a savings account. They both also claimed
EUR 6,000 in respect of non-pecuniary damage and EUR 1,061 for the
costs and expenses incurred before the Court.

26. The Government contested these claims.

27. The Court considers, in accordance with its findings in respect of
Article 1 of Protocol No. 1, that the applicants are not entitled to any
pecuniary damage. The Court, therefore, rejects this claim.

28. The Court, however, also considers that given its finding of a
violation of Article 6 § 1 of the Convention in relation to both applicants on
account of the significant period of time during which the domestic
judgments remained unenforced (see paragraph 24 above), the applicants'
prejudice cannot be sufficiently compensated by the finding of a violation
alone. Taking into account the circumstances of the cases and having regard
to its case-law, the Court awards the applicants EUR 6,000 each.

29. As for costs and expenses, the Court makes no award under this head
as the applicants have failed to submit any documentary evidence in support
of their claim.

B. Default interest

30. The Court considers it appropriate that the default interest should be
based on the marginal lending rate of the European Central Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Decides to join the applications;
2. Declares the complaint under Article 6 § 1 of the Convention (excessive

length of proceedings) admissible and the remainder of the application
inadmissible;

3. On 1 January 2005 the Turkish lira (TRY) entered into circulation, replacing the former
Turkish lira (TRL). TRY 1= TRL 1,000,000.
4. Equivalent of approximately EUR 13,130 at the material time.
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3. Holds that there has been a violation of Article 6 § 1 of the Convention;

4. Holds

(a) that the respondent State is to pay the applicants, within three
months from the date on which the judgment becomes final in
accordance with Article 44 § 2 of the Convention, EUR 6,000 (six
thousand euros) each, plus any tax that may be chargeable, in respect of
non-pecuniary damage, to be converted into Turkish liras at the rate
applicable at the date of settlement;

(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amount at a rate
equal to the marginal lending rate of the European Central Bank during
the default period plus three percentage points;

5. Dismisses the remainder of the applicants' claim for just satisfaction.

Done in English, and notified in writing on 27 May 2010, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Sally Dollé Frangoise Tulkens
Registrar President



