BYPJIOB IIPOTUB
POCCUUCKOU ®PEJEPAIINN!
(Kano6a Ne 59498/00)

Cmpacboype, 7 mas 2002 e.

B nene "BypnoB mpotuB Poccun" EBponeiickuit Cyn mo mnpaBaMm 4eloBEKa
(ITepBas cexuus), 3acenas [lanaroit B cocrase:

X. Pozaxkuca, Ilpedoceoamens [lanamer Cyoa,

®. TroabKeHc,

I1. JIopeHncena,

H. Bauu,

9. JleButca,

A. Kognepa,

B. 3arpe6ennckoro, cyoei,

¢ yuactueM D. @pubepra, cexpemaps Cexyuu Cyoa,

3acenas 18 ampenst 2002 roga 3a 3aKpbITBIMH JIBEPSIMU, BBIHEC B TOT K€ JEHb
cnenyrouiee IloctanoBnenue:

ITPOILIE/TYPA

1. Jeno Obuio wuHHIMHpOBaHO xanoOoi Ne 59498/00 mporuB Poccuiickoit
®enepanuu, noganHoit B Cya B coorBercTBuu co Crarbeit 34 EBponeiickoit KonBeHIuu
0 3alUTe MpaB YeJOBeKa U OCHOBHBIX CBOOOJ rpaxknanuHoM Poccuiickoit deneparuun
Anaronmurem Tuxonosuuem bypnoBeiM (nanee — 3assutens) 20 mapta 2000 T.

2. Hurepecwl 3asBUTENd, KOTOpoMmy M0 pemeHuto Cylna KOMIEHCHPOBAHbI
pacxo/bl Ha OKa3aHHe ropujanyueckoil momonu, npenacrasisui B Cyae H.A. Kpasios,
aJIBOKAT, MpakTUKytomuil B T. PoctoBe-Ha-Jlony. Biactu Poccuiickoit deneparuu Ob111
npeactasiiensl B Cyae YnonHomoueHHbIM Poccutickoit denepanuu npu EBponelickom
Cyne no npaBam uenoseka [1.A. JlanTeBbiM.

3. 3asgBuTenb yTBEpXkKJad, B YACTHOCTH, YTO HEHCIOJHEHUE BCTYNUBIIUX B
3aKOHHYIO CUJTy PEIICHHUM CyJia, BBIHECEHHBIX B €ro MOJb3y, SBISETCS HapyLICHUEM
Kousenmuu.

4. XKanoba Ona nepenana B Ilepyro ceknuto Cyna (myHkt 1 IlpaBmma 52
PernamenTa Cyna). [lanata B coctaBe ykazanHou CeKiMM, paccMaTpHBaBlIasi JTaHHOE
neno (mynkt 1 Crateu 27 KonBeninuu), Obuta cpopMupoBaHa B COOTBETCTBUHU C
nyHkToM 1 [IpaBuiia 26 Pernamenrta Cyna.

5. Ceoum pemenuem oT 21 wumrons 2001 r. Cyn oObsiBUA Kano0y 4YacTUYHO
IIPUEMIIEMOM.

! Poccwmiickas razera. 2002. Ne 120. ITocTanoBiienue BeTynuiao B cuiay 7 aBrycra 2002 roja.



6. 3asBurenem u BiacTaMu Poccuiickoit denepanmu ObUIM TIPEACTaBICHBI
JOTIOJIHUTEINIbHBIE JToKa3aTenbcTBa (MyHKT 1 IlpaBuma 59 Permamenta Cyna). Ilocne
KOHCYJIbTallUi co cropoHamu CyJi NPUHSJI PEIICHHE HE MNPOBOAUTH CIYIIAHUM IO
cymecTtBy aena (nmyHKT 2 Ilpasuna 59 Peznamenma Cyoa).

DAKTbBI

[. ObCTOATEJIbCTBA IEJIA

7. 1 oxta0pss 1986 r. 3asBUTENb OBUT MOOWJIM30BAH BOEHHBIMU BJIACTAMM IS
JUKBUJAIMUA TOocNencTBUN aBapuu Ha YepHoObuibckor ADC. 3asBUTENh MPUHUMAI
y4actue B onepanuu 10 11 aaBapst 1987 r. u, kak pe3yJsbTaT, IOCTPaaall OT YpEe3IMEPHOU
J03bl PATMOAKTUBHOTO U3ITyYECHUSI.

8. B 1991 romy corinacHO 3KCHEPTHOMY 3aKIIOUYEHUIO, KOTOPOE YCTaHOBUJIO
NPUYUHHYIO CBS3b MEXAY YXYIUIMBIIUMCS 3J0POBbEM 3asBUTENS U €r0 Yy4acTHEM B
YEPHOOBUTHCKUX COOBITHAX, 3aIBUTEIIO ObLTa HA3HAYCHA KOMIICHCAITHS.

9. B 1997 rony 3asBUTENb MMOAAN UCK K YIPaBICHHUIO COLMAIBHOM 3alUTHI
HacesneHus 1o T. [1laxTel, MOCKOIBKY yKa3aHHasi KOMIICHCAIMs HE Obla BBIIIAYeHA. 3
Mapta 1997 r. lllaxTHHCKHI TOPOACKON CyJ BBIHEC PELICHUE B MOJIb3Y 3asBuTenst. Cyn
MOCTAHOBHJI BBITUIATUTH 3asIBUTEIII0 KOMIIEHCAIMIO B pasmepe 23 786 567 py0.!, a Taxke
MIEHIO 32 UMEBIIYIO0 MECTO 3a€PKKY BBITUIAThI KOMIIEHCAIIUH.

10. 9 anmpens 1999 r. Cayx6oit cyneOHbix mnpuctaBoB r. IllaxTer ObuLIO
BO30YXKJIEHO HCIIOJTHUTEIBLHOE MPOU3BOJICTBO MO B3BICKAHWIO TEHU B COOTBETCTBUH C
pelieHueM cyaa ot 3 mapra 1997 r.

I1. B 1999 roay 3asBuTENnb MOJA] MCK K YIPaABICHUIO COLMAJIBHOW 3alllUTHI
HaceneHus mo T. [laxTel, ocrapuBas 3aKOHHOCTb CHUKEHHUS €XKEMECSYHOTO pa3Mepa
BBITUIAYMBAEMON KOMIIEHCAIIUU U TPeOys B3bICKATh HEBBIIUIAYEHHYIO KOMIIEHcaIuio. 21
Mag 1999 r. IlaxTUHCKHMA TOPOJACKOM Cyl BOCCTAaHOBWJI TMEPBOHAYAIBHO
YCTAHOBJIEHHBIA pa3Mep KOMIIEHCAIMM U MOCTaHOBWII, YTO YMPABJICHHUE COLIMAIBHOU
3amuThl HaceneHus 1o T. [laxTel JOMKHO BBIIJIAYMBATH 3asgBUTENO exxemecssuyHo 3011
py0. 36 xom. ¢ mocienyruie naaekcamuein. Kpome Toro, cya nocTaHOBUI BBIIUIATUTH
3asIBUTEITIO 33JI0JDKEHHOCTH MO KOMITEHCAIuU B pazmepe 8752 py0. 65 kor.

12. 30 aBrycra 1999 r. CayxOoii cyneOHbix mnpuctaBoB r. Illaxter ObuIO
BO30YXJIEHO HCIOJHUTEIBHOE TPOU3BOACTBO B COOTBETCTBUM C HCIOJHUTEIbHBIM
auctoMm ot 21 mas 1999 r.

13. 16 centsa6ps 1999 r. Cnyxba cyneOHbix npuctaBoB r. IlllaxTel yBemomuia
3asBUTEIISI O TOM, YTO HECMOTPS HA MPOJOHKEHUE UCIIOTHUTEIBHOIO MMPOU3BOICTBA 11O
pemieHno cyga oT 3 mapra 1997 r. BBIUIATUTH yKAa3aHHbIE CYMMbI 3asBUTEII0 HE
IPEACTABISIIOCh BO3MOXKHBIM B CBSI3U C OTCYTCTBUEM CPEACTB Yy YIpaBICHUS
COLMAJIBHOM 3alIUThI 110 T. [11axThLI.

I Cymma yka3aHa 0e3 ydeTa JCHOMHHAIMH, pou3BeaeHHOW B 1998 romy. B cootBeTcTBUU ¢ YKazom
IIpesunenta Poccuiickoit ®eneparuu or 4 aBrycta 1997 r. "OO u3MEHEHHMH HAPHUIATEIBHOM
CTOMMOCTH POCCHHCKHX JICHEe)KHBIX 3HAKOB M MacmTaba 1eH" ¢ 1 saBaps 1998 1. ogHa ThICSYa
"crapeix" pyOieil 2KBUBaNEHTHA OMHOMY "HOBOMY" pyOut0. — [Ipum. nepesoduuxa.



14. 7 oktsa6ps 1999 r. I'maBHoe ympaBieHue tocturuu PocTtoBckoi o6macTu
YBEJOMHIIO 3asIBUTENSI O TOM, YTO M MIEPBOE, U BTOPOE pEIICHUs CyJa HE MOTYT OBbITh
VCIIOJTHEHBI B CBSI3U C HEJIOCTATKOM CPEJICTB y OTBETUHKA.

15. B cBsi3u ¢ xano0oii 3asBUTENSI HA HEUCTIOJHEHUE pEelIeHu cyna 12 HosaOps
1999 r. IIpokypop r. llaxTel npourpopmupoBan 3assutens, yto Ciayxba CyneOHBIX
npuctaBoB r. [llaxTel clieoBajia yCTAHOBJIEHHOMY MOPSAKY HMCHOJHEHUS PEIICHUI
CyJla, HO HATOJKHYJACh Ha OTCYTCTBUE JOJDKHOTO (PMHAHCUPOBAHUS OTBETUHKA.

16. 22 nekaOps 1999 r. I'maBHOe ympaBieHue rocTuiMu PocToBckoil oOnacTu
OPOMH()OPMUPOBAIIO 3asIBUTENSI O TOM, YTO CPEACTBA JUIsl BBIIUIATHI KOMIIEHCALIMM 32
NOCJIECTBUSA ydacTus B paboTax Mo JUKBUAALMM aBapuu Ha YepHoObuibckoi ADC
ObLIN YK€ BbIJENEHBI U3 (PeepaabHOro OKJKeTa U 4TO BhIIJIaTa OyAeT celiaHa Mocie
NOJIyYeHHs] CPEJICTB, INepeuucieHHbIXx u3 MunucrepctBa (unancoB Poccuiickoi
denepanum.

17. 26 suBapst 2000 r. IIpokypaTtypa PoctoBckoit obnactu mpouHbopMupoBaa
3asiBUTENS, YTO BUHY 3a HEUCIIOJIHEHHME PEIICHMI Cyaa Helb3s BosnaraTh Ha CiyxOy
cyneOHbIX TpucTaBoB T. [IlaXThl ¥ YTO 3aI0KEHHOCTh OYJET MoraiieHa, Kak TOJIbKO
COOTBETCTBYIOIIIKME CPEJICTBA MOCTYIIAT U3 (PeiepalibHOTO OI0/IKETa.

18. 22 mapra 2000 r. I'maBHOe ympaBieHue rocTUIMU PoOcCTOBCKOUl oOiacTu
MPOUH(POPMHUPOBAIIO 3aIBUTEINISI O TOM, YTO KOMIIEHCAIIUS TTOCTPAABITNM OT aBapuH Ha
YepuoObuibckoit ADC Oyner huHaHCHpPOBATHCS U3 (eaepaibHOro OroIKeTa.

19. 11 ampens 2000 r. Cnyx6a cyneOHpix nmpuctaBoB TI. lllaxTel yBemomwuia
3asiBUTENS] O HEBO3MOKHOCTU MCIOJHUTH BHIHECEHHBIE B €r0 MOJIb3Yy PEIICHUs Cyla B
CBA3M C HENOCTaTOYHBIM (PUHAHCUPOBaHHMEM MMHHCTEPCTBA TpYyJa M COLUAIBHOTO
pa3ButTus PocToBCKOIf 001acTH.

20. 16 mas 2000 r. mpokypop r. IllaxTel yBeIOMMUI 3aBUTENIA O TOM, YTO XOTS
VYrpaBiieHHE COUMAIBHOW 3alMThl HaceleHus 1o . IIaxTel U MpOU3BENO NepepacyeT
CyMM KOMIICHCAlIMM MCXOJs M3 pemieHus cyaa ot 21 mas 1999 r., cooTBeTCTBYIOIINE
BBITUIATHI HE OBLIM CHIETIAHBI B CBSI3U C OTCYTCTBHEM (DMHAHCUPOBAHUS.

21. 9 wmapra 2000 r. [laXxTUHCKMH TOpPOJACKOM CyI pacropsauics
NPOUHACKCUPOBATH CyMMY II€HH, Ha3HAYEHHOW pelieHueM cyna ot 3 mapra 1997 r.,
KOTOpass TaKk W HE ObUIa BBIIIJIAYCHA 3asSBUTEN0. BB BBIMMCAH JTOMOJHHUTEIHHBIN
WCTIOJTHUTENbHBIN JTUCT HAa cyMMy 44 095 py6. 37 kor.

22. B coorBercTtBUM ¢ pemieHMeM MuHucTepcTBa (puHaHCOB Poccuiickoit
@enepanuy YIpaBlieHUE COLMATIBHOM 3alMThl HacesneHus 1o T. [laxTer 5 mapra 2001 r.
BBITIJIATUJIIO 3asBUTENIO 3a70JKEHHOCTD B pazMepe 113 040 pyoieit 48 komeexk.

23. CornacHo wuH(OpMaIMU, MPEJOCTABICHHOW YIpaBICHUEM COIUAIbHON
3amuThl HaceneHus no r. laxter 11 ¢eBpans 2002 r., exxeMmecsiuHass KOMIEHCALUSA,
npuYUTaromasics 3asBurento B nepuoy c¢ anpens 2001 roxa nmo urons 2002 roxa, Obuta
ycTaHoBJieHa B pazmepe 2500 pyo.

II. COOTBETCTBYIOIIUE BHYTPUT'OCYJAPCTBEHHBIE ITIPABOBBIE
HOPMBbI



24. Cratbs 9 denepanpHOro 3akona ot 21 utonst 1997 r. "O6 UCTIONTHUTEILHOM
IPOM3BOJCTBE" TMpEeAyCMAaTPUBAET, YTO B IIOCTAHOBIEHUU CYAEOHOTO MPHUCTaBa O
BO30Y)KJICHUHM WCTIOJHUTEIHHOTO TPOU3BOJICTBA JOKEH OBITH OIPEACIICH CPOK st
JOOPOBOJILHOTO ~ WCTIOJHEHUSI OTBETYMKOM  COJIEPXKAIMUXCS B HCIOJTHHUTEIHHOM
NOKyMeHTe TpeOoBaHuil. Takoil CpOK HE MOXKET MpeBbIIaTh MATh AHEH. CyneOHbI
MPUCTAaB Takke 0053aH YyBEJOMUTh OTBETUMKA, YTO, B CJIydya€ HEUCIIOIHECHHUS
COJIEpKAIlUXCA B HCIOJIHUTEILHOM JOKYMEHTE TpeOOBaHUN B YyKa3aHHBIA CPOK,
MOCJIeAYET NPUHYIUTEILHOE UCTIOTHEHHUE.

25. B cootrBerctBUM cO crTathbed 13 ykazanHHoro @enepanbHOrO 3aKOHA
UCIIOJTHUTEILHOE TPOU3BOJICTBO JIOJDKHO OBITh 3aBEPIICHO B JBYXMECSYHBIM CPOK C
MOMEHTA MOJYyYCHUS CyACOHBIM MPUCTABOM HCIIOJHUTEIBHOIO JIUCTA.

IIPABO

26. 3asBUTENb YTBEPXKIad, YTO CYLIECTBEHHbIE M HEOOOCHOBAHHBIC 3aJCPKKU
WCIIOJIHEHHsI BCTYIHMBIIMX B 3aKOHHYIO CHJIy DPEIICHUM CyJa HapyLIWIM €ro npasa,
3akperuieHHble B KonBeHmu. Cy u3yuui xkajno0y 3asgBUTEIN Ha MPEAMET BO3MOKHOTO
Hapyumenus nyHkra 1 Craten 6 KouBenunu u Crateu 1 IIpotokona Ne 1 xk KonBenuuu.

[. CTATYC XEPTBBI

27. CorylacHo yTBepxkIeHUsIM BiacTted Pocculickoin ®enepaiuu 3asBUTEIb
nepecTaj CYUTaThCS )KEPTBOM MpeanogaraeMoro HapymeHnuss KOHBEHIIMU B CBS3U C TEM,
gyto 5 Mapta 2001 r. emy ObUTa BhIMJIaY€HA 33JI0JDKEHHOCTh. Bractu yTBepknanu, 4to
MIOCKOJIBKY TpeOOBaHUs 3asBHUTENs ObUIM TOJHOCTBIO YJOBJIETBOPEHBI, MPUYNHEHHBIN
€My HEHCITOJIHEHHEM CyaeOHOro perieHust ymep0 ero (puHaHCOBBIM HHTEpecaMm ObLI
MOJIHOCTHIO BO3MEIIIEH.

Bnactu yrBepxkmanu takxke, 4to BeiiadeHHas S maprta 2001 r. cymma pasmepom
113 040 py6. 38 Kkom [JOJDKHA paccMaTpuBaThCS Kak BKJIOUaromas B celd
KOMIICHCAIIMIO 32 3aJICP’KKU HCIOJHEHUSI CYACOHBIX PEIICHUHM, MOCKOJIbKY OCHOBHAS
cyMMa 3aJI0JKEHHOCTH COCTaBJIsia ToJbKo 45 158 py0. 44 korl., Torja Kak ocTaBIiascs
CyMMa BKJIFOYasia B ce0sl MIEHU 3a 3aJiepKaHHYIO BBITIJIATY MPUYUTAIOIIETOCS 3asIBUTEITIO
U WHJIEKCAIIUIO.

HakoHnen, BIacTM rocynapcTBa-OTBETUYMKA YTBEPXKAAJIM, 4YTO 3asBUTENIb OBLI
BIIpaBe MO0 COOCTBEHHOMY BOJIEU3BSBICHUIO OOPATUTHCS B CYJl C UCKOM O BO3MEILICHUU
MOPAJILHOTO Bpeaa, MPUYMHEHHOTO B pe3yJIbTaTe HEUCIIOJIHEHUSI CYICOHBIX PEIICHUN.

28. 3adBUTENb HE COrJAcWiICid C NPUBEICHHBIMH BJacTAMH Poccuiickoi
Oenepanuu goBoAamMu. Kak OH yTBep:KAaeT, Ha3HAUYCHHAs: HAMOHAJIBHBIMHU CYJlaMU



MEeHs 3a 3aJCPKKy BBIIUIATHI MPUUYUTABIICHCS €My €XEMECSYHOW CyMMbl ObLia
3HAYUTEIPHO HUXKE TOJIOKEHHOW €My M, €CIIM MCXOIUTh W3 TOrO, YTO IOJydYeHHas 5
mapta 2001 r. cymma B 113 040 py6. 38 kom. OblsIa HA3HAUEHA C YYETOM CYICOHBIX
pemenuit 1997, 1999 u 2000 rogoB, 04eBUIHO, OHA HE MOTJIa BKJIIOYATh B CE0s KaKyrO-
1100 KOMIICHCAITUIO 332 UMEBIIIEE MECTO HEUCIIOIHECHUE CYICOHBIX PEIICHUI B TIEPUO]] C
9 mapta 2000 r. (mata mocneaHero cyaeOHoro pemenus) mo 5 mapra 2001 . Kpome
TOro, cyaeOHoe pemenue ot 21 mas 1999 r. mo-mpexxHemMy HUTHOPUPOBAIOCH, WU
€KEMECSIYHBIC BBITIATHI 3aSIBUTEIIO OBLIN MO-TIPEXKHEMY HUKE MOJIOKEHHBIX EMY.
29. B cootBercTBUM co Ctathei 34 KoHBeHIIUM:

"Cyn MOXET NpUHUMATh KajoObl OT JIF0OOro (PU3MUecKoro Jvia, JIHOOM
HENPABUTEILCTBEHHON OpraHM3allii WiW JIF00OW TpYyNmbl YacTHBIX JIHI], KOTOPBIE
YTBEPXKIAIOT, 4YTO  SBWINCH >KEPTBAMU  HapylleHUs OJAHOM U3  Bwicokux
Horoapusatomuxcsi CTOpOH UX IMpaB, MPU3HAHHBIX B Hactosmed KoHBeHIMH WU B
[Iporokoiax k Hel...".

30, Cyn BHOBb HANOMHHAET, 4YTO OOS3aHHOCTh YCTpaHATh  JH00O0E
npeAmnoyiaraeMoe HapylieHue KoOHBEHIMM JIEKHUT B MEPBYIO OYEpEh HA HAIMOHAIBHBIX
BJACTSAX. B CBA3M C 3THUM BONPOC O TOM, MOXKET JIM 3asIBUTEIb YTBEP)KIAATh, YTO OH —
KEpPTBAa BO3MOXKHOrO HapyuieHuss KoHBEHUMH, CyHIECTBEH Ha BCEX CTaausX
MPOU3BOACTBA MO Aeny B cooTBercTBUM ¢ KonBenmueil (cm. Pemenue EBpomnerickoit
Komuccun no aeny "E. npotus Asctpun" (E. v. Austria) ot 13 masa 1987 r., xano6a Ne
10668/83, Decisions and Reports (DR) 52, p. 177).

31. Cyn HanmoMUHAET TaKXe, UYTO PEUICHUE WIM MEpPA, IPUHUMAEMBIE B IOJIb3Y
3asiBUTENS, B MPUHLMIE HE JOCTATOYHBI JJIi TOro, 4YTOObI JIMIIATh €ro craTyca
"JKepTBBI", MOKAa HAIMOHAJIbHBIE BJIACTU HE MPHU3HAIOT, NPSIMO WIM TO CYTH, (GakT
HapyuieHuss KOHBEHIIMM W HE TPEJOCTaBSAT COOTBETCTBYIOIIYIO KOMIIEHCALIUIO (CM.
[Toctanosnenne EBpormeiickoro Cyna mo aemy "Amoyp nporuB @panmuun” (Amuur v.
France) ot 25 utonst 1996 r.. Reports of Judgments and Decisions 1996-1 11, p. 846, § 36
u [locranosnenne bonbmoit Ilamarer EBpomneiickoro Cyna mo meny "lanban mpoTus
Pymbraun" (Dalban v. Romania), xamo6a Ne 28114/95, ECHR 1999-V1, § 44).

OtHocuTenbHO oOOpamieHus K (akTaM 1O JaHHOMY [Ty, BO3MOXXHO, YTO
3asIBUTEII0 B HACTOSIIEE BPEMs BBIIUIAYEHA NPUYMUTAIONIASICS 3aJ0JDKEHHOCTh B
COOTBETCTBUM C PELIECHUSMH HAlMOHAJIbHBIX CcyA0B. Kak Obl TO HUM ObLIO, BBIIIIATA,
OCYLIECTBJIEHHAsl JIMIIb MOCJE TOro, Kak JaHHas >kajo0a Obula KOMMYHHULIMPOBaHA
BJIACTSIM, HE SIBJISIETCS KAKUM-THMO0 MPU3HAHUEM C UX CTOPOHBI BOBMOXHBIX HAPYILIEHUH.
PaBHO Kkak TakoBas BbIIUIATa aJEKBaTHO HE BO3MECTW]IA Bped, HPUUYUMHEHHBIN
3asIBUTEIIIO.

32. VuutbeiBag JaHHble OOCTOSITENbCTBA, mojaraer Cyn, 3asBUTENb BCE e€Ile
MOXET YTBEpKIaTh, YTO OH SBIIAETCS >KEpTBOW HapymieHus nyHkra 1 Crateu 6
Konennuu u Crateu 1 IIpoTokosia Ne 1 k KonBeHIumu.



II. ITYHKT 1 CTATbU 6 KOHBEHIIN

33. IIyukr 1 Cratbu 6 KoHBEHLMH, HACKOJIBKO 3TO OTHOCUTCS K HACTOSIIEMY
neny, NpeycCMaTpruBaeT:

"Kaxxnprii B ciydae cropa 0 €ro TpaKJaHCKHUX MpaBax W OOS3aHHOCTSX... UMEET
MPaBO Ha CIPABEIMBOE... pa30MPaTEIbCTBO Aea... CyaAoM..."

34. Cyn BHOBb HanomuHaeT, 4to NyHKT | Crareum 6 KoHBEHIMU 3aKperuisieT 3a
KaXKJbIM [IPaBO 0OpaIlaThCs B CyJ B CIydae JII0OOro Cropa O €ro rpaJIaHCKuX MpaBax
U 00s3aHHOCTSX; TaKMM 00pa3oM, OHa 3aKio4aer B cede "mpaBo Ha cyn", OAHUM W3
aCIEKTOB KOTOPOTO SIBJISIETCS MPABO HA JOCTYII K MPABOCYIUIO, IPEACTaBIIsIONIEe COO0M
npaBo BO30YyXKJaTh KMCKOBOE MPOU3BOJACTBO B CyAaX IO BOMPOCaM TPaKIAHCKO-
paBoBOro xapakrepa. OIHaKo Takoe MpaBo ObLIO Obl MIUTFO30PHBIM, €l Obl IpaBOBast
cucTeMa rocyaapcTBa — yuacTHuKa EBporeiickoii KoHBeHImM pormyckana, 4ToOBI
cyne0HOe pellieHre, BCTYNMUBIIEE B 3aKOHHYIO CHIIYy U 00s13aTe€IbHOE K HCIIOJHEHHIO,
OCTaBaJIOCh HEJECHCTBYIOIIMM B OTHOLIEHUH OJHOW M3 CTOPOH B ylIepO ee MHTepecaMm.
Hembicmumo, uto6sl myHkr 1 Cratem 6 KoHBeHIMH, J€TaJbHO OIKCHIBAs
MpoIlecCyaabHbIe TapaHTHH CTOPOH — CIPABEMJIUBOE, MyOJIMYHOE W MPOBOJUMOE B
pa3yMHBIIl CpOK pa30HparenbCTBO, — HE MPEAyCMATpUBAJ 3alllUThl Ipolecca
WCTIOJHEHUsI CyICOHBIX pelieHuid; TonkoBanue Cratbu 6 KOHBEHIIMN UCKITIOYUTEIHHO B
paMkax oOeclieyeHusi JIMIIb paBa Ha oOpauieHue B CyJ U TopAliKa CyAeOHOro
pa3OuparenbCcTBA BEPOATHEH BCEro MPHUBENO Obl K CUTyalldsM, HECOBMECTHUMBIM C
IIPUHILIMIIOM BEPXOBEHCTBA IIpaBa, KOTOPHIA I'OCYyAapCTBA — YYaCTHUKU EBponenckon
KouBenmuu o6s3anuch cobmoaars, noanucaB Konsenuwuto. Vcnonnenue cyneOHOTO
pElIeHHs], IPUHATOTO JIIOOBIM CYAOM, JOHKHO, TAKUM 00pa3oM, paccMaTpHUBAThCS Kak
cocrapisitonias "cyaebHoro pazouparenscta no cmeiciy Crateu 6 KoHBeHIMH (CM.
ITocranoBnenne EBpomneiickoro Cyna o aeny "Xopucou npotus ['perun” (Hornsby v.
Greece) ot 19 mapra 1997 1., Reports of Judgments and Decisions 1997-11, p. 510, §
40).

35. Opran rocynapcTBa-OTBETUYMKAa HE BOJIEH CChUIAThCA HA HEJAOCTATOYHOE
(¢uHAaHCHpPOBaHUE B OMNpaBaHWE HEYIUIAThI JIOJTa, YCTAHOBJICHHOTO PEIICHHWEM CY/a.
[Ipeanonaraercsi, 4TO Ta WM HHAS 3aJ€pP>KKa HCIIOIHEHUS CyAeOHOro peleHus Mnpu
ONpEJEICHHBIX OOCTOATENBCTBAX MOXKET ObITh omnpaBaaHHa. OJHAKO 3aJep)KKa He
MOKET OBITh TaKOM, YTOOBI Hapylllajia caMy CYTh IpaBa, rapaHTUPYEMOTO MyHKTOM |
Cratbu 6 KonBeniuu (cM. [locranosnenue bomwinoit [1anatel EBponeiickoro Cyaa mo
neny "Mmmobunuape Cadpdu" npotuB Uranuu" ("Immobiliare Saffi" v. Italy), sxano0a
Ne 22774/93, § 74, ECHR 1999-V). Uto kacaeTcsi HACTOSIIETO Jesia, TO (MHAHCOBBIC
TPYJIHOCTH, HCIBITHIBAEMBIE BIIACTSAMHU TOCYJapCTBa-OTBETYMKA, HE JOJDKHBI OBLIH
NPENSATCTBOBATh 3asIBUTEIIO MOJYYHUTh NMPUYUTAIONIEECS €EMY B PE3YyJIbTATE BBIMTPHIIIA
CyJIeOHOro Jena O BO3MEUICHUM Bpela, NPUYMHEHHOI'O 3/J0pPOBbIO B pPE3yJbTaTe
Ype3BBIYANMHBIX pa0OT MO JIMKBUIAIIUN ABAPHU.



36. Cyn ormeuaet, uto pemeHus [llaxTuHckoro ropoackoro cyaa or 3 mapra
1997 r., 21 mas 1999 r. u 9 mapra 2000 r. ocTaBaauCh HEUCTOJIHEHHBIMHU MOJHOCTHIO
WIM YaCTUYHO MO KpaiHeill mepe BmIOTh 10 5 Mapra 2001 r., kornza MuHHCTEPCTBO
¢unancoB Poccwmiickoit denepanuu  NPUHAIO PEHICHHE MOJHOCTHIO TOTACHUThH
3aI0JKEHHOCTh 3asiBUTeNt0. CyJl OTMEYaeT TakKe, YTO 3Ta MOCIEIHSS BbIILIaTa IO
3aJIOJDKEHHOCTH WMeJla MECTO TOJBKO IIOCi€ TOro, Kak JaHHas >kaimoba Obuia
KOMMYHHUIIMpOBaHa BiacTsaM Poccuiickon Penepanun.

37. He npunHuMas Ha NOPOTSIKEHUU HECKOJBKUX JIET HEOOXOAUMBIE MEpHI,
HaIPaBJICHHBIC HA UCIIOJIHEHUE BCTYNMUBIIUX B 3aKOHHYIO CUITY CYyJCOHBIX PEIICHUMN MO
JaHHOMY Jiely, Biactu Pocculickoi @eaepannu UMMM MOJ0xkeHUs nyHkTa 1 Crateu
6 KoHBeHIMN KaKOro-IM00 MOJIE3HOr0 CMEICIIA.

38. CoOTBETCTBEHHO, HapyleHue ykazaHHo Ctarbu KOHBEHIIMM UMENIO MECTO.

[I. CTATBHA 1 ITPOTOKOJIA Ne | K KOHBEHIINU
39. U3 crateu 1 IIpotokomna Ne 1 crnenyer:

"Kaxxnoe pusnyeckoe wiv I0pUANIECKOE JIUII0 UMEET MPABO HAa YBAXKEHUE CBOCH
coOctBeHHOCTH. HUKTO HE MOXET OBITh JIMIIEH CBOETO HMMYIIECTBA WHA4Ye KakK B
WHTEpecax oOIIecTBa W Ha YCIOBHSX, MPEAYCMOTPEHHBIX 3aKOHOM M OOIUMU
MPUHITUTIAMA MEXIYHApPOHOTO TpaBa.

[Ipenpiaymue TMOJOKEHUS HE YMAISIOT TpaBa TOCYAapCTBa OOECIECYMBATH
BBITIOJITHEHWE TaKUX 3aKOHOB, KaKW€ €My TMPEJCTaBISAIOTCS HEOOXOMUMBIMU IS
OCYIIECTBIICHUSI KOHTPOJS 3a HCIOJIb30BAHUEM COOCTBEHHOCTH B COOTBETCTBHH C
OOIMMH WHTEpecaMu WU JUTsi 00ecrieYeHns yIIaThl HAJIOTOB MU IPYTHX cOOpOB, WU
mTpadon".

40. Cyn BHOBb HANOMHHAET, 4TO '"TpeOoBaHME" MOXKET TOHUMATHCA Kak
"cobctBeHHOCTH" O cmbicny Cratbu 1 [Iporokona Ne 1 k KonBenuuu B ciydae, eciu B
J0CTaTOYHOM MEpPEe YCTAaHOBJIEHO, YTO OHO MOKET OBITh IOPUINYECKU PEATU30BAHO (CM.
[TocTanosnenne Empomeiickoro Cyna mo neny "Hedreneperonnsie 3aBoast "Ctpan" u
Crpatuc Auapeaauc npotuB ['penun" (Stran Greek Refineries and Stratis Andreadis v.
Greece) oT 9 nekabpst 1994 r., Series. A, Ne 301-B, p. 84, § 59).

Pemenus [laxtuHckoro ropoackoro cyaa ot 3 mapra 1997 r., 21 mas. 1999 . u 9
mapra 2000 r. oOecneuywnin 3asBUTENs TPEOOBAHMUSIMHU, KOTOpPbIE MOTYT OBITh
IOPUANYECKH PEeaIn30BaHbl, a HE MPOCTO OOIIMM MPAaBOM Ha IMOJYYEHUE MOMOIIU CO
CTOpOHBI TOCyAapcTBa. PemieHuss BCTYNMJIM B 3aKOHHYK CHIy, He Oyayuu
00KaJOBaHHBIMM B OOBIYHOM TMOPSAKE, M OBUIO BO30YXKIEHO HCIOJIHUTEIbHOE
npou3BoaAcTBO. CieaoBaTebHO, HEBO3MOXKHOCTD JJIS 3asIBUTENS TOOUTHCSI UCTIOTHEHUS
yKa3aHHBIX CyAE€OHBIX pelieHud, 1o KpaitHedl mepe mo 5 mapra 2001 r., sBasercs
HapylIEHUEM €ro MpaBa Ha yBa)XX€HHE CBOEH COOCTBEHHOCTH, KaK OHO H3JI0O)KEHO B
nepBoM Ipeioxkennu nepBoro adzama Crareu 1 IIporokona Ne 1 k Konseniumu.



4]1. He wucnomauB pemenus [IlaXTUHCKOrO TrOpOACKOrO Cynaa, BIIACTH
roCyJlapCTBAa-OTBETYMKA JIMIIWIM 3asBUTEISA BO3MOMKHOCTH B3BICKATh JICHEXKHBIC
CpPEACTBa, KOTOpbIE OH pPAa3yMHO pacCUUThIBAl IIOIY4dThb. Briactu rocynapcrsa-
OTBETYMKA HE BBIABUHYJIM HHMKAKUX OCHOBAaHMM JUIsi TakOrO BMEIIATEIbCTBA B
peanu3anuo npasa 3asButTens; npu 3tom Cyja monaraer, 4To HEXBaTKa CPEICTB HE
MOXET CIYXXUTh TOMY OIpaBaanueM (cMm., mutatis mutandis. IlocTaHoBIeHHE
EBporneiickoro Cyna no neny "AmOpyos3u npotuB Urtamuu" (Ambruosi v. Italy) ot 19
okTs0pst 2000 1., xanoba Ne 31227/96, §§ 28-34).

42. B wrore, B IaHHOM cClly4a€ HMMEIO MeCTO Takxke HapymeHue Crarsu 1
[IpoTokona Ne 1 k KonBenuuu.

IV. TIPUMEHEHUE CTATHU 41 KOHBEHIIN
43. Cratesa 41 KoHBeHIIMU NTpEyCMATPUBACT:

"Ecimu Cyn oOBsIBISE€T, 4YTO HMMENO0 MecTo HapymieHne KoHBeHIUH WM
[IpoTokonoB k Heil, a BHyTpeHHee mpaBo Breicokoi JloroBapuparomieiics CTOpOHBI
JOMyCKAaeT BO3MOXHOCTh JIMIIb YAaCTUYHOTO YCTPAHEHUS MOCIEACTBHM 3TOro
Hapymenus, Cya, B ciaydae HEOOXOAUMOCTH, TMPHUCYKIACT  CIPaBEITHUBYIO
KOMITCHCAIIUIO MTOTEPIIEBIICH CTOPOHE".

A. Yiep0

44. Cyn oOpaimiaer BHUMaHHE Ha TO, 4TO B COOTBeTcTBUU c I[IpaBuiom 60
Pernamenta Cyga mo6oe TpeOOBaHHE O BbIIJIATE CIHPaBEUIMBOM KOMIIEHCAIIUU
OpencTaBiseTcss B NOAPOOHOM  MepeyHe MO  IYHKTaM C  [PWIOKEHUEM
COOTBETCTBYIOIIMX IOJATBEPKIAOIMIMNX JOKYMEHTOB WJIM KBUTAHIMH, "B MPOTUBHOM
ciyyae [lamara BmpaBe oTKa3zaTh B YJOBJICTBOPEHUU TPEOOBAHHS TOJHOCTBHIO HITH
YacTUYHO".

45. Yro kacaercsa gaHHoro jeia, To 26 urons 2001 r., mociie Toro, Kak jkajaooa
OblIa MpU3HAHA YaCTHYHO MPUEMIIEMOH, 3asBUTENI0 ObUIO MPEIIOKEHO MPEACTaBUTh B
Cexperapuar Cyna cBou TpeOOBaHUSI B OTHOIICHUM BBIIUIATHI  CIPABEIJIMBOM
KOMIICHCALIMK. 3asgBUTENb HE MPEACTaBWII HUKAKMX MOJO0OHBIX TpeOoBaHuil. B cBoeit
NepBOHAYaILHON Kajnobe, OJHAaKO, 3asgBUTEIb TPEOOBAI BO3MECTUTH €My MOPAJIbHBIM
ymiep0 B pazmepe 300 000 gomnapor CIIIA.

46. BnacTtu, XOTs ¥ CChUTAJINCH HA YKAa3aHHYIO Xaio0y, HE IPEACTAaBUIN B CBSI3U C
ATUM HUKaKUX KOHKPETHBIX 3aMeYaHUM 10 TOBOAY JIAaHHBIX TPEOOBaHUMH.

47. Cyn npuaepX uBaeTCs MHEHHs, UYTO 3asBUTENI0 ObUI MPUYMHEH HEKOTOPbIN
MOpaJIbHBIN yIiepO B pe3yJibTaTe BBIABICHHBIX HAPYIIEHUN, KOTOPBIA HE MOXKET OBITh
YCTaHOBIIEH IyTeM Mpoctoro npusHanus Cynom dakra Hapymenus. OnaHako Tpedyemas
cyMMa Ipeacrasisercss ype3mepHou. [Ipon3Bonsi OLIEHKY Ha CIpaBEIJIMBOM OCHOBE,



pykoBoAcTBysich mnpu 3ToM Cratbeit 41 KouBenumu, Cyl NpuUCYXAAeT 3asBUTEIIO
JIEHEeXXHY10 KoMiieHcaluio B pazmepe 3000 eBpo.

B. IIpoueHTHAasi CTAaBKA 10 NPOCPOYEHHOMY J0JITY

48. B cootBercTBUM ¢ mpenoctaBiaeHHoi Cyny uH(OpMaluei ycTaHOBICHHBIN
YPOBEHb MPOLICHTHOW CTABKH, NEUCTBYIOIMK B Poccum Ha N€Hb NPUHATHS JAHHOIO
[ToctanoBnenus, cocTaBisieT 23 MPOLEHTA TOJIOBBIX.

HA OCHOBAHNHA BBIIINEN3JIOXXEHHOI'O CY I EAUHOI'JTACHO:

1) nocmarnoun, 4TO 3asBUTENH MOKET YTBEPXKJaTh, YTO OH ABJISETCS "KepTBOM"
1o cMbicity Ctatbeu 34 KoHBeHIINM;

2) nocmarosun, 9T0 UMEJI0 MecTo HapylieHue nyHkra 1 Ctateu 6 KonBeHInY;

3) nocmanoeun, yto uMeno Mecto HapymeHue crtatbu 1 IIporokonma Ne 1 k
KonBenuuuy;

4) nocmanosun:

(2) 94TO roCyIapCTBO-OTBETUUK OOA3aHO BBIIUIATUTH 3asBUTENI0 B TEUCHHE TPEX
MeCSIEB CO JHS BCTyIUieHUs [locTaHOBIEHUSI B 3aKOHHYIO CHJIy — B COOTBETCTBHUU C
nyHktoM 2 Cratbu 44 KonBenuuum — 3000 eBpo (Tpu ThICSYM €BpPO) B KayecCTBE
KOMIIEHCALIMM MOpaJbHOrO ymiepbda B IE€pecuyeTe Ha HAIMOHAIBHYIO BaIIOTY
rocyJlapcTBa-OTBETUMKAa IO KypCy, JEUCTBYIOIIEMY Ha JI€Hb BBIIUIATHI, a TaKXe
yIUIaTUTh HEOOXOIUMbIC HAJIOTH;

(b) uTO MpOCTHIC MPOLIEHTHI MO TOJIOBOM CTaBKe B 23 MpOIIEHTa HAYUCIISAIOTCS Ha
3Ty CyMMYy IO MCTE€YEHHH BBILICYIIOMSHYTOTO TPEXMECSYHOTO CpOKa 10 MOMEHTa
(aKkTHUUECKON yIUIaThI.

CoBepIlIeHO Ha AHIJIMICKOM $3bIKE, NMUCHbMEHHBIE YBEIOMJICHHS HAIPAaBIICHBI 7
Mmas 2002 r. B coorBeTcTBUM ¢ myHKTamu 2 u 3 [IpaBuina 77 Pernmamenta Cyna.

OPUK ®PUBEPT XPUCTOC PO3AKUC
Cexperaps Cexunu Cyna  Ilpencenarens [Tanatst Cyna



