
CONSEIL
DE L’EUROPE

COUNCIL
OF EUROPE

COUR EUROPÉENNE DES DROITS DE L’HOMME
EUROPEAN COURT OF HUMAN RIGHTS

SECOND SECTION

CASE OF LESHCHENKO AND TOLYUPA v. UKRAINE

(Application no. 56918/00)

JUDGMENT

STRASBOURG

8 November 2005

FINAL

08/02/2006

This judgment will become final in the circumstances set out in 
Article 44 § 2 of the Convention. It may be subject to editorial revision.





LESHCHENKO AND TOLYUPA v. UKRAINE JUDGMENT 1

In the case of Leshchenko and Tolyupa v. Ukraine,
The European Court of Human Rights (Second Section), sitting as a 

Chamber composed of:
Mr J.-P. COSTA, President,
Mr A.B. BAKA,
Mr R. TÜRMEN,
Mr K. JUNGWIERT,
Mr V. BUTKEVYCH,
Mr M. UGREKHELIDZE, 
Mrs A. MULARONI, judges,

and Mrs S. DOLLÉ, Section Registrar,
Having deliberated in private on 11 October 2005,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1.  The case originated in an application (no. 56918/00) against Ukraine 
lodged with the Court under Article 34 of the Convention for the Protection 
of Human Rights and Fundamental Freedoms (“the Convention”) by 
Ukrainian nationals, Ms Valentyna Leshchenko and Mr Sergiy Tolyupa 
(“the applicants”), on 7 March 2000.

2.  The applicants were represented by Mr Voskoboynikov, a lawyer and 
coordinator of the Ukrainian "Helsinki - 90" Committee. The Ukrainian 
Government (“the Government”) were represented by their Agents, 
Ms Zoryana Bortnovska, succeeded by Ms Valeria Lutkovska.

3.  The applicants alleged that the length of the proceedings in their case 
was unreasonable. They invoked Article 6 § 1 of the Convention.

4.  The application was allocated to the Fourth Section of the Court 
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that 
would consider the case (Article 27 § 1 of the Convention) was constituted 
as provided in Rule 26 § 1.

5.  On 1 November 2001 and 1 November 2004, the Court changed the 
composition of its Sections (Rule 25 § 1). This case has now been assigned 
to the newly composed Second Section (Rule 52 § 1).

6.  By a decision of 6 April 2004 the Court declared the application 
partly admissible.

7.  The applicants and the Government each filed observations on the 
merits (Rule 59 § 1).
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THE FACTS

8.  The applicants are Ukrainian nationals, who were born in 1957 and 
1977, respectively. They reside in the Nyzhnia Krynka village, Ukraine. 
Ms Leshchenko was the second applicant’s guardian until he reached the 
age of majority.

I.  THE CIRCUMSTANCES OF THE CASE

A.  Proceedings before 11 September 1997

9.  On 18 January 1993 a bus belonging to the Khartsyzk 
Transportation Company No. 11414 (the “TCK”), in which the second 
applicant travelled to work, had an accident. As a result of the accident he 
received multiple injuries which left him with a permanent disability, as 
established by a medical commission.

10.  On 1 November 1993 the Sovetskiy District Court of Makeyevka 
sentenced Y.F.P. (the bus driver responsible for the accident) to eight years’ 
imprisonment following his conviction for an infringement of road traffic 
regulations which had had grave consequences. The court did not consider 
the applicants’ claims for pecuniary damage lodged in the course of the 
criminal proceedings, and advised them to appeal to the civil courts in 
separate proceedings.

11.  In May 1994 the first applicant, the mother and legal representative 
of the second applicant, lodged complaints on his behalf with the Sovetskiy 
District Court of Makeyevka against the TCK, seeking compensation for 
injuries suffered by the second applicant as a result of the accident.

12.  On 7 June 1994 the court allowed the applicants’ claims and ordered 
the TCK to pay him 29,325,933 Ukrainian Karbovantsi (українські 
карбованці)1 in compensation. Later, the Donetsk Regional Court quashed 
this judgment and remitted the case for reconsideration.

13.  In November 1996 the second applicant, after reaching the age of 
majority (набуття повнолітнього віку), lodged his own complaints with 
the Sovetskiy District Court of Makeyevka against the TCK, seeking 
compensation for the damage caused by the accident. On 26 December 1996 
the court allowed his claims and ordered the TCK to pay him UAH 36,2322 
in compensation for non-pecuniary damage. Moreover, it fixed a monthly 
pension of UAH 2543 to be paid to him for the period from 

1.  The transitional currency of Ukraine that ceased to exist in 1996.
2.  6138.41euros (« EUR »).
3.  EUR 43.03.
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1 December 1996 until 1 September 1997. This judgment was not appealed 
in cassation and became final.

14.  On 26 February 1997 the applicants lodged complaints with the 
Prosecutor of the Donetsk Region, seeking to institute a supervisory review 
of the judgment of 26 December 1996.

15.  In April 1997 the Deputy Prosecutor of the Donetsk Region lodged a 
protest with the Presidium of the Donetsk Regional Court, seeking to quash 
the judgment of 26 December 1996. On 9 April 1997 the Presidium quashed 
this judgment and remitted the case to the Sovetskiy District Court of 
Makeyevka.

16.  On 27 August 1997 the second applicant was declared to be in the 
“first group” of disabled persons (перша група інвалідності).

B.  Proceedings after 11 September 1997

17.  On 19 September 1997 the Sovetskiy District Court of Makeyevka 
allowed the applicants’ petition for a forensic medical examination, 
suspending the proceedings in the meantime.

18.  On 7 October 1997 the forensic medical examination fixed the 
second applicant’s loss of work capacity at 100% (з повною втратою 
працездатності).

19.  In October 1997 the Sovetskiy District Court of Makeyevka re-
examined the second applicant’s petition on the basis of the first applicant’s 
claims regarding the recalculation of the amount of compensation. On 
29 October 1997 the court partially allowed the second applicant’s petition 
and ordered the TCK to pay him UAH 2,965.261 in additional 
compensation. The court also ordered the TCK to pay the second applicant 
UAH 148 as a monthly pension for the period from 6 October 1997 to 
1 September 1999. The decision was not appealed in cassation and became 
final. The claims of the first applicant for pecuniary and non-pecuniary 
damages were rejected as being unsubstantiated.

20.  On 4 December 1998 the applicants’ lawyer lodged a request with 
the Sovetskiy District Court of Makeyevka, seeking an extension of the 
deadline for an appeal in cassation against the judgment of 
29 October 1997. On 18 December 1998 the court dismissed this request. 
The applicants appealed further to the Donetsk Regional Court, which, on 
19 January 1999, refused to consider the matter due to the applicants’ 
failure to comply with appeal formalities. The applicants were allowed time 
until 1 February 1999 to rectify their mistakes, which they failed to do, 
according to the Sovetskiy District Court of Donetsk decision of 
8 February 1999, confirmed by the Donetsk Regional Court on 
18 March 1999.

1.  EUR 502.33.
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21.  On 17 July 1999 the applicants lodged a complaint with the 
Prosecutor of the Donetsk Region, seeking a supervisory review of the case. 
In September 1999 the Deputy Prosecutor of the Donetsk Region lodged a 
protest with the Presidium of the Donetsk Regional Court, seeking to quash 
the judgment of 29 October 1997. By a resolution of 22 September 1999, 
the Presidium quashed the judgment of 29 October 1997 and remitted the 
case for fresh consideration.

22.  On 25 April 2000 the Sovetskiy District Court of Makeyevka 
allowed the second applicant’s claims and ordered the TCK to pay him 
UAH 23,130.061 in compensation for non-pecuniary damage. The court also 
ordered the TCK to pay him a monthly pension of UAH 249.962 for the 
period from 6 October 1997 until 1 September 1999. It rejected the first 
applicant’s claims for pecuniary and non-pecuniary damages. The 
applicants complained in cassation to the Donetsk Regional Court.

23.  On 4 May 2000 the Sovetskiy District Court of Makeyevka extended 
the deadline for lodging the cassation appeal with the Donetsk Regional 
Court as the verbatim records of the hearing of 25 April 2000 were not 
available to the parties.

24.  On 15 May 2000 the applicants lodged a cassation appeal with the 
Donetsk Regional Court. On 8 June 2000 the Donetsk Regional Court 
rejected the cassation appeal as it failed to correspond to the appeal 
formalities, laid down in Article 292 of the Code of Civil Procedure. The 
applicants rectified the mistakes and the Donetsk Regional Court considered 
the cassation appeal on its merits. On 10 August 2000 it quashed the 
judgment of the Sovetskiy District Court of Makeyevka of 25 April 2000 
and remitted the case for fresh consideration. The court also gave a separate 
ruling regarding the unreasonable length of the proceedings, which they 
held had been caused by the remittal of the case for fresh consideration on 
two occasions. It also acknowledged the inactivity of the judges dealing 
with the case.

25.  On 12 September 2000 the Donetsk Regional Court decided to 
assume jurisdiction over the case as a first instance court. In particular, it 
took into account the numerous remittals and the lengthiness of the 
proceedings. The parties were invited to a pre-trial meeting on 
15 September 2000.

26.  On 16 September 2000 the Donetsk Regional Court decided to hold 
a hearing on 26 September 2000.

27.  In the course of the hearing, the applicants lodged pleas challenging 
the judge hearing their case as they considered him biased. These pleas were 
rejected by the President of the Donetsk Regional Court on 
21 September and 7 June 2001 as being unsubstantiated.

1.  EUR 3,198.68.
2.  EUR 42.19.
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28.  On 12 December 2000 the Donetsk Regional Court ordered a 
forensic medical examination concerning the second applicant’s state of 
health.

29.  On 25 May 2001 the applicants’ lawyer asked for an adjournment of 
the hearing in the applicants’ case because he had other business 
commitments. He also complained that the dates were inconvenient for him 
and, therefore, he could not attend the hearings between 23 April and 
22 May 2001. As to his absence from the hearing on 16 January 2001, the 
lawyer maintained that he was not duly informed about it.

30.  On 25 June 2001 the Donetsk Regional Court of Appeal rejected the 
applicants’ motion for an additional forensic medical examination 
concerning the second applicant’s state of health as being unsubstantiated.

31.  On 9 July 2001 the Donetsk Regional Court of Appeal allowed the 
applicants’ claims in part and ordered the TCK and the State company 
Makiyivvantazhtrans (the “SCM”), jointly, to pay the second applicant 
UAH 1,967.911 in compensation. It also ordered them to pay him UAH 602 
per month (for the period from 10 July 2000 until 1 September 2001), a 
monthly pension of UAH 25.3 for external assistance, UAH 14,3204 for the 
acquisition of a “Tavriya” car (a special vehicle for the disabled), UAH 9965 
for specialised medical treatment (санаторно-курортне лікування) and 
UAH 1,2756 for the purchase of a wheelchair and crutches (інвалідна 
коляска та милиці). It also rejected the first applicant’s claims for 
pecuniary and non-pecuniary damages.

32.  On 7 August 2001 the applicants’ lawyer lodged an appeal with the 
Supreme Court.

33.  On 8 August 2001 one of the respondents, SCM, lodged an appeal in 
cassation (касаційна скарга) with the Supreme Court, seeking to have 
quashed the ruling of the Donetsk Regional Court of Appeal which had 
awarded compensation for non-pecuniary damage to the second applicant 
and which, in its view, infringed Articles 440 and 450 of the Civil Code.

34.  On 1 October 2001 the Supreme Court decided to allocate the 
applicants’ cassation appeal to a Chamber composed of 15 judges. On 
5 December 2001 the Supreme Court rejected the applicants’ petition 
challenging the composition of this chamber. It also refused to consider the 
applicants’ appeal on points of fact (апеляційна скарга) as it only had 
jurisdiction to consider appeals in cassation (касаційна скарга) on points of 
law. The case file was remitted to the Donetsk Regional Court of Appeal to 
determine the admissibility of the applicants’ appeal on points of fact.

1.  EUR 333.25.
2.  EUR 10.17.
3.  EUR 4.24.
4.  EUR 2426.09.
5.  EUR 168.74.
6.  EUR 216.01.
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35.  On 21 January 2002 the Donetsk Regional Court of Appeal issued 
writs of execution for the judgment of 9 July 2001.

36.  On 21 January 2002 the Donetsk Regional Court of Appeal allowed 
the applicants until 11 February 2002 to rectify the mistakes in their appeal. 
On 25 February 2002 the Donetsk Regional Court of Appeal returned the 
applicants’ appeal lodged with the Supreme Court, without consideration, as 
the applicants had failed to rectify the mistakes.

37.  On 24 April 2002 the Girnytsky District Execution Service initiated 
the enforcement of the judgment of 9 July 2001.

38.  On 11 May 2002 the SCM lodged complaints with the Girnytsky 
District Court of Makeyevka, seeking suspension of the enforcement 
proceedings pending the hearing of the case by the Supreme Court.

39.  On 24 May 2002 the Girnytsky District Court of Makeyevka granted 
the suspension, in accordance with Article 35 § 5 of the Law on 
enforcement proceedings. On 17 July 2002 the court rejected the SCM’s 
complaints as being unsubstantiated.

40.  On 23 and 26 September, 4 October 2002 and 21 July 2003 the 
Girnytsky District Bailiffs’ Service terminated the enforcement of the 
judgment 9 July 2002 in view of its full enforcement.

41.  On 17 June 2002, following the rectification of mistakes in the 
cassation appeal, the Donetsk Regional Court of Appeal transferred the 
applicants’ cassation appeal on points of law against its ruling of 
25 February 2002 to the Supreme Court for consideration on the merits. In 
their appeal the applicants challenged the lawfulness of the return of their 
appeals in cassation by the Donetsk Regional Court of Appeal.

42.  On 30 October 2003 the civil chamber of the Supreme Court rejected 
the applicants’ cassation appeal against the ruling of 25 February 2002 as 
the applicants had failed to comply with the ruling of the Donetsk Regional 
Court of Appeal of 21 January 2002, allowing them time to rectify the 
shortcomings in their appeal in cassation.

43.  On 4 December 2003 the civil chamber of the Supreme Court, 
composed of eighteen judges, rejected the SCM’s cassation appeal lodged 
against the judgment of 9 July 2001 as unsubstantiated. The ruling of the 
Supreme Court was final and not subject to appeal.

II.  RELEVANT DOMESTIC LAW

A.  Constitution of Ukraine of 1996

44.  The relevant provisions of the Constitution of Ukraine provide as 
follows:
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Article 129

“...The main principles of judicial proceedings are:

1)  legality; ...

8)  ensuring complaints against court decisions by way of appeal and cassation, 
except in cases finalised by law;

9)  the mandatory nature of court decisions.

The law may also determine other principles of judicial procedure in courts of 
specific jurisdiction.”

B.  The Law “on the Introduction of Changes to the Code of Civil 
Procedure” of 21 June 2001

45.  The relevant provisions of the Law of 21 June 2001 read as follows:
Chapter II

Transitional provisions

“1.  This Law shall enter into force on 29 June 2001...

3.  Appeals in civil cases lodged before 29 June 2001 shall be considered in 
accordance with the procedure adopted for the examination of appeals against local 
court judgments.

4.  Protests against judgments lodged before 29 June 2001 shall be sent to the 
Supreme Court of Ukraine for consideration in accordance with the cassation 
procedure.

5.  Judgments that have been delivered and which have become enforceable before 
29 June 2001 can be appealed against, within three months, in accordance with the 
cassation procedure [to the Supreme Court of Ukraine].”

THE LAW

I.  SCOPE OF THE CASE

46.  Following the Court’s admissibility decision, the second applicant 
made submissions on the merits in which he complains about the non-
enforcement of the judgments given in his favour. He also made 
submissions, which in substance can be considered to be allegations of an 
infringement of Article 1 of Protocol No. 1 to the Convention.
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47.  The Government maintained that the applicant had not complained 
about a violation of his rights under Article 1 of Protocol No. 1 prior to the 
decision on admissibility and therefore could not submit this complaint after 
the said decision. They conceded that the proceedings to enforce the 
judgment of 9 July 2001 can be said to be an integral part of the calculation 
of the overall length of the proceedings in the case.

48.  The Court recalls that, in its final decision on admissibility of 
6 April 2004, it declared admissible the applicants’ complaint under 
Article 6 § 1 of the Convention about the length of the proceedings. Thus, 
the scope of the case before the Court is limited to that complaint.

II.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

49.  The applicants complained that the length of the proceedings in their 
case exceeded the “reasonable time” requirement laid down in Article 6 § 1 
of the Convention, which in so far as relevant provides:

“In the determination of his civil rights and obligations ... everyone is entitled to a 
fair and public hearing within a reasonable time by an independent and impartial 
tribunal established by law. ... “

50.  The Government maintained that the proceedings were complex and 
that there were no significant periods of delay that could be attributed to the 
domestic authorities. In particular, they argued that it was the applicants 
who were responsible for the delays in the case. They further alleged that 
the proceedings ended with the full enforcement of the judgment of 
9 July 2001 given in the second applicant’s favour.

51.  The applicants disagreed.
52.  According to the Court’s case-law, the reasonableness of the length 

of proceedings must be assessed in the light of the particular circumstances 
of the case and having regard to the criteria laid down in its case-law, in 
particular the complexity of the case and the conduct of the applicant and of 
the authorities dealing with the case, and the importance of what was at 
stake for the applicant in the litigation (see, Svetlana Naumenko v. Ukraine, 
no. 41984/98, § 77, 9 November 2004; Timotiyevich v. Ukraine (dec.), 
no. 63158/00, 18 May 2004).

53.  The Court notes that the proceedings at issue began in November 
1993 (with the complaints lodged in the course of the criminal proceedings 
against the driver of the vehicle, who was convicted for the infringement of 
road traffic regulations) and ended on 4 December 2003 with the final ruling 
of the Supreme Court. Their total duration was therefore over ten years and 
one month. However, the Court notes that a part of the applicants’ 
complaint falls outside its competence ratione temporis, as the Convention 
entered into force in respect of Ukraine on 11 September 1997, although the 
Court may take account of the state proceedings on that date. The delays 
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falling within the Court’s competence thus began on 11 September 1997, 
and lasted almost six years and three months before seven levels of 
jurisdiction, who each examined the case more than once.

54.  The Court considers that the complexity of the case and the 
behaviour of the applicants and their representative cannot explain the 
excessive duration of the proceedings (see, among other authorities, 
Comingersoll S.A. v. Portugal [GC], no. 35382/97, § 19, ECHR 2000-IV). 
In particular, the Court notes that the rulings of the Donetsk Regional Court 
of Appeal of 10 August and 12 September 2000 acknowledged that the 
length of the proceedings in the applicants’ case had been unreasonable. It 
further takes a note of the numerous reconsiderations of the case, which 
were the main source of delays (see paragraphs 12, 15, 21, 24 an 34 above).

55.  In sum, having regard to the circumstances of the instant case as a 
whole and the particular situation of the second applicant with his disability, 
the Court concludes that there was unreasonable delay in disposing of the 
applicants’ case.

56.  There has accordingly been a violation of Article 6 § 1 of the 
Convention.

III.  APPLICATION OF ARTICLE 41 OF THE CONVENTION

57.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.”

A.  Damage

58.  The applicants claimed non-pecuniary damage in the sum of 
UAH 1,000,0001 and pecuniary damage in the approximate sum of 
UAH 92,011,578.222.

59.  The Government did not agree. They submitted that a finding of a 
violation would constitute sufficient just satisfaction. They further 
submitted that there was no causal link between the amounts claimed and 
the violation found.

60.  The Court does not discern any causal link between the violation 
found and any pecuniary damage alleged by the applicants. It therefore 
makes no award under that head. However, it finds that the applicants may 
be considered to have suffered some non-pecuniary damage, which on an 

1.  EUR 198,169.
2.  EUR 14,563,418.
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equitable basis it assesses at EUR 2,000, to be awarded to the applicants 
jointly.

B.  Costs and expenses

61.  The applicants’ claim for costs was included in their claim for 
pecuniary damage above. Accordingly there is no need to make a separate 
examination of this matter.

C.  Default interest

62.  The Court considers it appropriate that the default interest should be 
based on the marginal lending rate of the European Central Bank, to which 
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1.  Holds that there has been a violation of Article 6 § 1 of the Convention;

2.  Holds
(a)  that the respondent State is to pay the applicants, jointly, within 
three months from the date on which the judgment becomes final in 
accordance with Article 44 § 2 of the Convention, EUR 2,000 (two 
thousand euros) in respect of non-pecuniary damage;
(b)  that the aforementioned sum shall be converted into the national 
currency of Ukraine at the rate applicable at the date of settlement;
(c)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amount at a rate 
equal to the marginal lending rate of the European Central Bank during 
the default period plus three percentage points;

3.  Dismisses the remainder of the applicants’ claim for just satisfaction.

Done in English, and notified in writing on 8 November 2005, pursuant 
to Rule 77 §§ 2 and 3 of the Rules of Court.

S. DOLLÉ J.-P. COSTA
Registrar President


